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Eastern  District  of  Pennsylvania^  to  wit: 

BE  IT  REiVCEMBERED,  TTuiS  on  the  ixoenty  second  dau  of  Sefftember, 

in  the  ffrtif^nmth  year  of  the  Independence  of  the  United  States  of 

raFAT  1    Jtmericot  A.  D.  1884,  Abraham  Snudl,  of  the  said  district,  hath 

lOEUALuj    ^^^fg^  j„  fAit  omoe  iheMUe  of  a  hook,  the  right  whereof  he  claims 

as  proprietor,  in  the  words  foBowing^  to  wit  .* 

"  A  Compendiam  of  the  Law  of  Evideaee.  By  Thomas  Peake,  Esq.  Sergeant  at 
Law.  From  the  fifth  London  edition,  with  large  additions.  The  American  edition 
containing  the  laifjest  oollectiOD  ever  pablished,  of  deeisions  in  the  different  State 
and  United  Sutes  CoarU.    Bj  Joseph  P.  Norris,  jan.  Esq. 

/n  cofformittf  to  the  act  of  the  4^oneress  of  the  United  States ,  inOttded  "  An  act 
for  the  encourarement  of  uaming,  hy  oecuring'  the  copies  of  maps,  charts,  and 
books,  to  the  autnors  and  proprietors  of  such  copies  during'  the  times  therein  men^ 
titnedJ**  And  also  to  the  act,  entitiea,  *'  An  act  supplementary  to  an  act,  entitled 
*  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts, 
and  books,  to  the  authors  and  proprietors  of  such  copies  dunnff  the  times  therein 
mentioTied*  and  extending  thf  oenefts  thereqf  to  the  arts  of  designing,  engraving, 
and  etching  hittorical  arid  oiher printsJ*^ 

D.  CALDWELL, 
CMe  of  the  Eastern  MHetrict  of  Pennsylvania. 


(Uml.  CS^W/^  /^^. 


ADVERTISEMENT 


OF  THE  AMERICAN  EDITOR. 


The  Editor  of  this  editimi  of  Mr.  Peake's  Compen- 
dium of  the  Law  of- Evidence,  is  well  aware  of  the  atten- 
tion of  late  bestowed  to  this  branch  of  legal  jeaming ; 
and  in  offering  to  the  profession  this  work,  he  by  no 
means  wishes  to  disparage  the  character  or  authority  of 
any  other  on  this  subject. 

The  great  object  in  view  has  been  to  collect  the  vari- 
ous decisions  in  the  United  States,  as  far  as  they  could 
be  procured,  through  the  medium  of  the  reporters,  and 
to  present  them  to  the  profession,  consolidated,  in  refer- 
ence to  the  text. 

It  will  be  found  that  in  some  instances  Jie  has  been 
induced  to  extend  his  labours  beyond  what  was  abso- 
lutely required  by  the  text,  for  the  purpose  of  embracing 
many  decisions,  of  importance  in  this  country,  arising 
from  the  different  constitutions  of  the  governments,  and 
characters  of  the  laws,  under  which  we  live. 

In  a  few  instances  he  has  added  some  English  caseSj^ 
but  only  where  the  novelty  of  the  subject,  or  the  im- 
portance of  the  decision  seemed  to  warrant  such  a  depar- 
ture from  the  plan  of  th»  work. 

Uniformity  in  the  decisipns  of  the  Courts  of  the  different 
States  on  the  same  subject  could  not,  in  all  cases,  be  ex- 
pected, particularly  when  we  bear  in  mind  that  the  science 
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of  jurisprudence,  in  the  primitive  state  of  the  Colonies,  was 
little  else  than  ^^  rudes  indigeHaque  moles^^  and  when  the 
elements  of  the  rules  of  decision  were  derived  from  the 
customs  of  the  day,  which  formed  the  code  of  common 
law  on  which  they  were  founded. 

On  the  whole,  the  labour  required  from  the  Editor 
will  be  amply  repaid,  if  his  exertions  shall  procure  what 
he  has  wished  to  obtain  as  a  desideratum,  at  least  on 
those  points  which  arise  on  trials  at  Nisi  Prius^ — ^a  book 
in  which,  reference  to  the  adjudications  of  our  Courts 
may  be  readily  had ;  and  where  the  ample  store  of  judi- 

■ 

cial  learning  and  talent  is  unfolded  to  view,  without  refer- 
ence to  Ae  Digests,  or  seeking  amidst  the  labyrinths  of 
the  reporters. 

J.   P.  N.  JUN« 
PHladelphia. 

Ut  September,  1824. 
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PREFACE 


TO  THE  FIFTH  LONDON  EDITION. 


Th  £  following  work  is  now,  for  the  fifth  time,  pre^ 
sented  to  the  profession.  When  originally  published, 
the  Author,  as  he  then  expressed,  had  in  view  a  produc- 
tion which  s^iould  be  a  companion  on  the  circuit ;  abvays 
at  hand,  and  ready  for  immediate  reference.  He,  there- 
fore, put  it  forth  merely  as  a  practical  Compendium^  and 
not  as  an  elaborate  and  theoretical  Treatise,  which  he  was 
well  aware  would  swell  it  to  a  size  that  would  entirely 
destroy  its  utility.  He  has  still  kept  the  same  object  in 
view,  but  has  at  the  same  time  endeavoured  to  include 
all  the  points  which  are  likely  to  occur  at  Nisi  Prius. 
Since  the  publication  of  the  last  edition  many  new  ques- 
tions have  occurred  in  the  Courts  at  Westminster ;  and 
the  Banbury  and  Berkeley  Peerages,  and  the  Queen^s 
Case  in  the  House  of  Lords,  have  not  only  explained 
many  points  whigh  might  have  been  before  considered 
as  doubtful^  but  have  also  raised  and  decided  points 
which  had  never  before  occurred.  These  haw  all  been 
introduced  into  the  work  from  time  to  time  as  they  arose. 

The  author  has  long  been  aware  that  the  Index  and 
Table  of  Contents  of  the  former  editions  were  too  general 
to  afford  that  ready  reference  which  the  hurry  of  A*m 
Prius  so  particularly  requires.    fTo  remedy  this  defect. 
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an  entire  new  Index  and  Table  of  Contents  have  been 
made,  of  such  size  and  particularity,  that  it  is  confidently 
hoped  no  future  bconvenience  will  be  experienced  on 
that  account 

Although  a  very  large  quantity  of  new  matter  has  been 
added  in  the  present  edition,  yet,  by  printing  in  a  closer 
type,  the  work  has  been  brought  into  a  smaller  compass 
than  the  last  edition.  To  the  younger  student  who  may 
wish  to  read,  this  will  probably  be  no  inconvenience ;  and 
to  those  whose  experience  renders  nothing  more  than  oc- 
casional reference  necessary,  the  Author  hopes  that  any 
«mall  inconvenience  which  may  be  felt  on  account  of  the 
closeness  of  the  letter,  will  be  more  than  compensated  by 
bringing  the  work  into  a  portable  size. 

When  the  Author  first  turned  his  attention  to  the  Law 
of  Evidence,  he  was  treading  on  almost  new  and  unbro- 
ken ground ;  nothing  but  the  unfinished  publication  of 
Lord  C.  B.  Gilbert,  and  the  little  more  than  copy  of 
it  by  Mr.  Justice  Buller,  being  before  the  profession. 
Considerable  differences  of  opinion  had  been  entertained 
even  by  Judges  on  various  points  which  had  from  time 
to  time  arisen,  and  therefore  the  Author  deemed  it  neces- 
sary to  insert,  by  way  of  Appendix,  several  cases  which 
were  considered  as  leading  ones  on  the  subject  Most 
of  those  disputed  points  having  now  become  settled  law, 
the  Author  deems  it  no  longer  necessary  to  continue 
many  of  the  cases  so  published  ;  and '  therefore  has,  in 
this  respect,  also  considerably  reduced  the  size  of  his 
book. 

Templet 
UtJanttary,  1822. 
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SacT.  vn. 

Of  procuring  tfte  attendance  of  fVitne9$et, 
and  tficir  PiivHegee, 

Effect  ointbpana,  279. 

fuioeao  corpu9,  281. 
Pecuniary  aKuwance  to,  ibid. 
Protection  from  arrest,  ibid. 


PART  II. 


CHAP.  I. 

OF  STiDKirCS  IN  GERKRAL,  AS  RSOITLATBn  BT 
THE  nBAnlKGS  OK  OTHKB  PHOCBSDINGB  IIT 
▲  CAUSE,  284. 

What  shall  be  deemed  a  Tarianoe  between 
the  stHttmcnt  Hnd  the  evidence, 
1.  In  circnmstances,  288. 

Not  the  want  of  proof  of  impertinent 
allegation,  ibid. 
As  the  tcienter  in  a  warranty, 
ibid. 
AUter^  if  merely  unnecessary,  ibid. 
As  the  days  whereon  rent  is  paya- 
ble, ibid. 
Or  the  description  of  record,  289. 
Contracts  must  be  truly  stated,  ibid. 
As  the  loan  in  an  uction  torusorr, 
290. 
So  most  custom ,  29 1 . 
In  some  eases  the  custom  of  A.  will 
be  evidence  of  the  like  custom  in 
B.  ibid. 
So  the  general  mode  of  fishing  in  a 
river,  ibid. 
On  Hberum  tenementutn,  as  to  a  right 
in  a  particQlar  part  of  a  waste. 
Acts  of  ownership  in  other  parts 
of  the  waste  may  be  ^iven  in 
evidence,  291. 
So  where  manor  encircled  by  one 
belt  of  trees,  ibid. 
Action  for  arresting  plaintiff, 
The  acts  of  third  persons  engaged 
in  a  riot  on  the  same  occasion, 
ibid. 
S.  lotime.    When  material,  290. 


3.  In  place. 

Distinction  between  local  and  transit 
tor>  actions,  292 
Place  immaterial  when  merely 

alleged  as  venue,  ibid. 
Venue  changed  by  motion,  293. 
IJndertaking  to  give  material  eri- 
dence,ibid. 

4.  particulars  of  demands  aoder  Judge's 

order. 
How  far  they  restrain  the  general 
allegation  of  the  declaration,  295. 

5.  Rule  to  pay  money  into  Court, 

Effect  thereof,  as  an  admission  bj  the 
deteiidant,  296. 

6.  Plea  of  tender. 

Effect  thereof  as  an  admission  by  de- 
fendant, 297. 

7.  Pleas  in  abatement. 

In  what  oHses  pleadable, and  evidence 

thereon,  298. 
Distinction  between  actions  of  tort 

and  contract,  298. 

CHAP.  n. 

OP  THX    STISBirGK    IN    TSg    ACTIOS   OT    AS- 

SVMPSIT. 

Sect.  I. 

In  actions  on  written  contracts,  304. 
Stamp-duties  on  agreements,  305. 

when  paper  may  be  re-stamped,  308. 
Provisions  of  the  Statute  of  Frauds,  and 
eases  upon  it, 
1.  As  to  promise  to  pay  debt  of  tno> 
tber,312.317. 
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2.  Parehate  of  interest  io  land,  312. 
320. 

3.  Promise  in  eonaideration  of  mar- 

riage, 312. 

4.  As  to  contract  not  to  be  perform- 

ed within  «  year,  312,  320. 

5.  For  •al''  ofgoodaof  valae  of  10/. 

312.  321. 
In  what  form  the  writing  mutt  be, 
323. 
In  aetions  on  bills  of  exahange  and  promit- 
aory  notes,  327. 
Stamp  duUtfS,  ibid. 

Action  by  payer  againat  acceptor,  341 . 

effect  of  Bp«>cial  acceptance, 

ibid.     See  Statute  1  k  2 

Geo.  4.  Addenda. 

by  endoraee  againat  acceptor, 

341. 

against    drawer, 
342. 
drawer  against  acceptor,  342. 
Protest  when  evidence',  ibid. 
Notice  to  one  of  several  partners,  ibid. 
In  actions  on  policies  of  asaurance,  343. 
In  actions  between  vendora  of  lands  and 
goods. 

For  refusing  to  complete  agreement, 

372. 
On  A  warranty,  380. 
In  actions  between  render  and  vendee  of 
stocic,    or  by    lender  against    borrower 
thereof,  384. 

SrxT.  IL 

Qfthe  evidence  in  Actions  on  parol  and  im" 
pUed  pt'ontises. 

In  actions  for  goods  sold  and  delivered,  and 
work  and  labour,  385. 
Delivery  to  carrier,  386. 

to  wife  or  servant,  387. 
In  action  for  money  paid  to  defendant's  ase. 
On  contract,  389. 
On  default  ot  defendant,  ibid. 
Between  sureti  and  principal,  390. 
In  Action  f«»r  money  lent,  393. 
In  Action  on  account  stHted,  ibid. 

In  action  for  use  and  occupation,  394. 
Pniof  of  occupation,  395. 
Wher»»  there  is  agreement  in  writing, 

398. 
Cases  aa  to  what  shnll  be  deeme<l  a 
lease  and  what  an  agreement,  398. 
Defendant's  evidence. 

How  far  he  may  dispute   landlord's  ti- 
tle, 399. 
In  action  for  mismanagement  of  farm,  400. 
In  action  on  an  attorney's  bill,  400. 

Si:cT.  m. 

Of  t1^  evidence  on  the  part  of  the  Defendant, 
and  the  plaintiff's  Evidence  on  particular 
htuea, 

Crenerat  issue, 
Want  of  oonaideratioo,  402. 


Work  badly  done,  403. 
DifTereoces  of  opinion  on  this  subject, 
413. 
Statute  iii  Limitations,  416. 
Tender,  428. 
Infancy,  433. 
Coverture,  436. 

CHAP.  III. 

OP  THB  X7IDBHCB  IS  TBB  ACTTOH  OT  OOTB- 

RAirr. 

On  non  eitfactum,  438. 
In  an  actiou  by  assignee  of  reversion  or  term , 
443. 
Title,  when  set  out,  and  how  proved, 

444. 
Who  chargeable  as  such,  447. 
Assignees  of  bankrupt,  when,  ibid. 

CHAP.  IV. 

or  TUX  SVIDEircE  in  the    ACTlOir   OV  DXBT^ 

Sect.  I. 

On  specialties. 
On    nu7i   eat  factum,  449. — ^\''ide   ante, 

Chap.  UI. 
On  plea  »t  payment,  451. 
Oil  MSB  asment  of  damages  under  Stat. 

Wm.  3,  450. 

SECf.  11. 

On  simple  contracts 
On  nil  debet,  452. 

CHAP.  V. 

OF  TBB  KYIDBNCE  Iir   ACTI0X8  ON    ST4TCTE8. 

Sect.  I. 

Penal, 

Commission  of  offence,  454. 
Commencement  of  action,  455. 
QtinliftcHtion  or  excuse,  454. 
How  far  a  colourable  title  sufftcient,  456. 

Sect.  11. 

Remedial, 

General  principles,  457. 

In  hction  for  double  rent,  ibid. 

In  action  on  Stat,  of  Hoc  and  Cry, 

Time  and  place  of  robbery,  459. 

Notice  to  inhabitant,  ibid. 

Notice  to  constable,  460. 

.Notice  in  gazette,  ibid. 

Affidavit,  461. 

Bond  for  costs,  462. 
In  action  on  the  Kioi  and  other  Acts  in 

pari  materia^  ibid. 

CHAP.'  VI. 

OP  TBE  EYIDBircB  IH  ACTIONS  (iK  TSB  CAf  E. 

General  obaervations,  465. 
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SSCT.  I. 

Actions  founded  in  malice  or  fraud. 

I.  Slander, 

PluiDtiflfs  evidence, 
Alh'gations  to  be  proved,  466. 
Words  as  laid,  469- 

Oth.r  words  in  aggramtioD,  470. 
Specisil  dMni<tgf ,  ibid. 
Puhlicalioii  ot  libt-l,  473. 
Stat.  38  Geo.  3,  as  to  newspapers, 

ibid. 
Libel  in  forei|(;n  laoguag;e,  477. 
Defendant's  (•▼idcuct'. 
Id  delVbce  ol  action, 
lonoci  n(  publisher, 
WiihoQl  knowledge,  ibid. 
Reporter  of  triHl,  ibid. 

of  resolutions  of  Parlia- 
ment, ibid. 
Promulgation  of  sentf^noe,  ibid. 
Chai-acter    given    servants,  fieo. 

ibid. 
Oth<'r   confidential  eoromVnica- 

tioiis,  ibid. 
Words  spoken    in  Parliament, 
478. 

But  he  cannot  publish,  ibjd. 
Justification  of  the  iniih  of  words 
*  or  libel, 

Lvid'-nee  confined  to  |iai  ticular 
facts  pleaded,  ibid. 
In  mitigation  oif  damages, 
III  conduct  of  plaintifi^,  ibid. 
His  general  bad  ebaracter,  ibid. 
S.  Malicious  prosecution, 

Prosecution  at  an  end,  ibid. 
Defendant  the  prosecutor,  480. 
Want  of  probable  cause,  481. 

3.  Malicious  arrest,  482. 

4.  False  character  of  tradesman  or  servant, 

48«. 

Sect.  II. 

AcHoM  founded  in  negligence. 

1 .  For  keeping  a  noxious  animal,  486. 
3.  Laying  obsiniction  in  a  highwiiy,487. 
3.  Running  toul  of  carriage  or  ship,  ibid. 

Sect.  III. 

AcHontfor  disturbance  of  Easements, 

PlaintifPs  evidence. 

Length  of  enjoyment,  489. 

To  the  extent  claimed,  490. 493. 

In  what  cases  reputation  received,  493. 

Extent  of  injui-y  immaterial  ibid. 
Defendant's  evidence. 

Twenty  years  non  user,  491. 

Occasional  obstruction,  494. 

Leave  asked  and  given,  ibid. 

CHAP.  vn. 

or  THE  BYIDEMCB  IS  THB  ACTIOIT  OTTBOTXB. 

PlaintitTs  evidence. 
Absolute  property  and  right  to  pouesi ion, 
495. 


Special  property  and  netnal  poatesaion, 
495. 

Conversion,  actual,  or  refusal  on  demand, 
497. 
Defendant^  evidenee. 

Property  in  another  whom  defendant  re- 
presents, 498. 

Lien,  499. 

Accidental  loas,  ibid. 
Defendant,  joint-tenant  with  plaintiff,  ibid. 
Another  joint-tenant  with  plaintiff,  ibid. 
Statute  of  Limitations,  500. 

cuAP.  vin. 

OP  THE  ETIDSirCB   ttt  A0T10V8   OP  TBB8PAI8 
AMD  BEPLEyiV. 

PlaiotiflPis  evidence, 
Commisaiou  of  tretpaas  by  defendant,  501 . 
Ai<ting  others  to  do  so,  ibid. 
On  One  oi*  moi'e  days  as  laid,  502. 
In  the  manner  BUt«-d  in  declaration,  503. 
What  evideuee  under  a&a  enormia,  505. 
on  new  aiaignroent,  507. 
Defendant's  evidence, 
Uberum  tenementum,  ibid. 
Easement  by  prescription  or  grant,  ibid. 
Evidence  or  lost  grant,  ibid. 

CHAP.  IX. 

OP  THB  BVIpBirCB  IIT  THB   ACTIOB  OP  BJECT- 

MBHT. 

Sect.  I. 

« 

PVasadfps  etidence  in  general. 

Right  of  entry  within  twenty  years,  509, 512. 

A  disability  within  Sutute,  517. 
Actual  entry. 

In  what  cases  necessary,  509,  510. 518. 

Proof  of,  510. 

Commencement  of  action,  522. 
Actual  ousttt^-«videnee  <rf,  515. 

When  necessary  as  part  of  plaintiff^s  proof, 
519. 

Defendant's   poaaessioo-— now    admitted, 
520. 

Sect.  II. 
Defendant's  evidence  in  general* 

Outstanding  term,  522. 

When  surrender  presumed,  ibid. 

Who  may  set  it  up,  524. 
Twenty  years  adverse  possession,  509.  Vide 

supra,  Sect.  I. 

Sect.  UI. 

In  ejectment  by  Landlord  against  Tenant, 

I.  On  notice  to  quit. 
Demise,  524. 
Notice  to  quit,  529. 

Terms  «,  ibid. 

To  whom  and  by  whom  given,  ibid. 
Waived  by  disclaimer,  530. 
Waived  by  lesaor  of  plaintiff,  ibid. 
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Meiae  prafitt  fiDd«r  Stat.  1.  Geo.  4y 

531. 
2.  On  forfckare  of  iene, 

Od  the  Stat,  i  Geo.  8,  where  no  loffi- 

eient  distress,  538. 
At  the  eonmon  law,  ibid. 
What  act  will  amount  to  a  waiter,  534. 

SlCT.  IV. 

In  Ejectment  by  Crediton  who  have  a  Lien 
on  the  land. 

Mortgagee,  534. 
Tenaot  by  elegit,  536. 

Sutute  merehant,  ibid. 

CHAP.  X. 

or  THB  BTIDUrCB  IH  THX  ACTIOV  lOB  IRSHB 

PEOHTi. 

Judgment  and  execution  in  ejeetment,  537, 

538. 
Title  before  judgment,  537. 
May  be  eonti'Overted  by  defendant,  ibid. 
Or  fine  shewn  without  entry  to  avoid,  539. 

CHAP.  XI. 

OF  THB  XTIVIKCX  IN  THE  ACTION  BT  ANB 
▲OAlNaT  BUSBUTD  AND  Wm,  OB  BT  HITS- 
BABD,  PARENT,  OB  XASTBB^ 

Skct.  I. 

Jn  the  action  by  and  agauut  Bueband  and 
fF(/fe,  540. 

Sbct.  II. 

In  the  action  by  the  Bueband  alone, 

1.  Criminal  conversation. 

Plaint  ifTb  evidence. 

Marriage  of  parties,  541. 

Terms  on  which  they  lived,  548. 

Loss  of  fortune,  ibid. 
Defendant's  evidence. 

Loose  conduct  of  wife,  ibid. 

Misconduct  of  husband,  ibid. 

2.  Action  for  harbouring  wife. 

Conduct  of  the  parties,  543. 
Representation  of  wife,  ibid. 

Sect.  HI. 

■Jn  action  by  Parent  or  Matter, 

1.  Seduction  or  other  assault. 

General  evidence  of  service,  544. 

Servant  a  witness,  ibid. 

Conduct  of  the  servant  or  plaintiff,  ibid. 

2.  Harbouring  apprentice  or  servant, 

Knowledge  of  defendant,  545. 

CHAP,  xn, 

OP  TBB  BVlDKBCX  VS  CA8B8  OF  BAMKRVFTCT. 


Who  are  witnesses,  vide  ante,  Part  I.  c.  3, 
s.  3,  Digest,  letter  (C.) 


Sect.  f. 

In  aetione  by  and  agamei  the  Aetigneet, 

In  what  oas<'s  assignees  roust  prove  bank- 
ruptcy, 546.  550. 
Proof  of — trading,  547. 

Description  in  commission,  548. 
Petitioning  creditor's  clebt^  ibid. 
Where  un  executor,  ibid . 
Where  assignee  of  former  bank- 
rupt, ibid. 
Act  of  bankruptcy,  548. 
What  decl«ration   of  baakmpt 
evidence,  ibid. 
Dispensed  with. 
By  acts  of  the  parties,  549. 
By  not  giving  notice,  ibid. 

But  may  still  bf  eooiroverted,  ibid. 
Assignment,  548. 

^I^ere  vi  assignee  has  been  re« 
moved,  ibid. 
Bargain  and  smIc,  550. 
Operates  only  from  eniolment,  ibid. 

Sect. H. 
in  CLCtione  by  and  agaimt  the  Bankrupt. 

1.  Action  by  bankrupt  against  messenger  or 

assignees,  550. 
3.  Action' against  bankrupt, 
Certificate,  550. 
Avoided  for  fraod,  he,  551. 

by  proof  of  fictitious  debt, 

554. 
by  former  commission,  ibid, 
subsequent  promise,  555. 

CHAP.  xni. 

Off  THE  BVnmCE  IB  ACTIONS  BT  ABB  AaAnrST 
AN  EXBCUTOR  OB  ADM INIBTBATOB. 

Sect.  I. 

In  aetione  by  an  Executor  or  Jidminit' 

trotor, 

Pnoiofpruha^  or  administration,  when  ne- 
cessary, 557. 
How  proved,  557,  558. 
How  avoided,  ibid. 

Count,  stating   promise   to  executor, 
when  neeessai7,  ibid. 

Sect.  U, 

In  aetione  againat  an  Executor  or  MntS" 
nietrator, 

1.  On  plea  cine  nnquet  executor,  559. 
Evidence  of  being  executor  de  mm  torit 
560. 
S.  Ontkneadndmttratot, 
Plaintiff^s  evidence, 
Posseasion  of  goods,  561. 
Laches  in  not  collecting  debts,  ibid. 
What  effects  deemed  assets,  ibid. 
Defendant's  evidence. 
Payment  of  debts  of  equal  degree, 
and  funeral  charges,  562,  563. 
What  proof  required,  563. 
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Effect  of  judgment  not  docketted,  562. 

565. 
Delifery  over  Co  rightful  executor, 

563. 
But  not  to  co-exeeutor,  ibid. 
RetMiDer,  564. 
S.  On  piea  of  specially  debts,  outstanding. 
Plaintiff's  evidenee, 
Judgmf  nt  not  docketted,  ibid. 
Bond  for  1<*8S  sum,  ibid. 
When  replication  per  frandum  ne- 
cessary, ibid. 
4.  In  an  action  suggesting  a  devattavit,  565- 

CHAP.  XIV. 

OP  THE  BTIDXHCXIN  ACTIOHS  BT  AKD  AfiAIBST 
HUBS  ASH  DETISEBS. 

Sbct.  I, 

Proof  of  Title  by  Heir. 

1.  Seisin  of  ancestor,  568. 

When  possession  not  eTidenee  of,, ibid. 

2.  Death  ofanoestor,  570. 

Presumption  as  to  death,  ibid. 

3.  His  own  relationship,  56S. 

Reputation,  fcc.  ibid. 

When  presumption  of  access  rebutted, 

571. 
Time  of  birth  of  posthumous  child,  572. 
Father  and  mother  witnesses,  ibid. 
When  their  declarations  are  evidence. 

573. 

Sect.  II. 
ProoJ  of  Title  by  Devisee. 

Provision  of  Statute  of  Fiauds  as  to  wills. 
573.  ' 

To  what  cases  it  extends,  ibid. 
Signing  by  the  testator,  574. 
Publication  by  testator,  575, 
Attestation  by  witnesses,  ibid. 
Need  not  lie  in  each  other's  presence, 
ibid. 
But  roust  be  in  that  of  the  tesUtor,  ibid. 

Whst  deemed  such,  576. 
And  they  must  all  attest  the  same  pa- 
per, 577. 
Wh.  w  deemed  such,  578. 
Witnesses  must  be  credible,  581. 
Formal  proof  of  will,  when  not  disputed,  ' 
582. 

Sect.  in. 

Of  Evidence  by  the  Heir  to  defeat  the  Willy 
and  by  Devuee  to  thew  republication. 

1.  Forgery,  583. 

2.  Insanity,  584. 

Observations  of  Lord  Thurlow  on  these 

cases,  586. 
Ofotht-r  Judges,  ibid. 

3.  Revocation, 

Provision  of  the  Sutate  of  Frauds,  588. 
By  a  new  will, 
Must  be  proved  as  sueb,  589. 


By  writing  not  beingitielf  a  will,  589. 
By  cancelling, 
Most  be  done  mdmo  revocandi, 
ibid. 
And  the  act  completed,  590. 
Unless  prevented  by  a  third 
person,  591. 
By  legal  implication. 
Subsequent  marriage,  and  birth  of 
child,  592. 

Quere,  If  parol  evidenee  of  in- 
tention admissible  to  rebut 
presumption,  593. 
4.  Republication, 
Evidence  of,  ibid. 
Its  effect  on  lands  mentioned  in  the 
will,  and    those  aubseqaently  ac- 
quired, 594. 

Sect.  IV. 

Of  the  Evidence  in  axi  action  against  an 
Heir  or  Devioee  on  the  Specialty  of  fde 
Ancestor  or  Testator, 

On  plea  of  riens  per  discenty  generally,  596. 

On  the  plea  of  rieru^per  diseent  at  commence- 
ment of  action,  598. 

Id  action  against  heir  and  devisees  jointly, 
599.  J        /» 

CHAP.  XV. 

OP  THX  EYIDBHCE  US  ACTIONS  ASAISBT  OlTI- 
CBBS  OF  JC8TICB. 

Sect.  I. 

Jlgainst  Sheriffs,  BaiUffs,  and  Gaolers, 

Against  bailiff,  600. 
Against  sheriff,  601. 
Proof  of  warrant,  ibid. 
Cases  in  which  secondary  evidence  ad- 
mitted, ibid. 
Proof  by  defendant  of  fraudulent  assign- 
ment to  protect  goods  against  exe- 
cution, 602. 
What  assignment  deemed  frauduledt. 
Statute  of  Pilizabeth,  603. 
Cases  upon  if. 

Twine's  Case,  604. 
Cases  where  pos«'*ssion  of  grantor 
not  considered  as  fraudulent,  ibid. 
Goods  purchas'-d  with  the  mo- 
ney for  which  they  are  pledg- 
ed, ibid. 
Goods  purchastHi  of  sheriff  un- 
der execution,  and  lent  to 
original  own<T,  ibid. 
Goods  publicly  bought  under 
assignment  tor  benefit  of  cre- 
ditors, and  bo  lent,  605. 
Cases  of  ftiir  preteienoe  if  one  ere- 
ditor«  606. 
1.  Action  against  sheriff  or  bailiff  for  extor- 
tion, ibid. 

2.  For  false  return  of  mene  prooets, 
607.  .  r         -5 
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5.  Emtpt  on  meoM  pnttm^  608. 
4^  False  return  ofjierifacku^  610. 

5.  Eietpe  oTdebtor  in  fxeeution,  611. 

Proritiont  oTtli^  Statute*,  618. 
Evkkoee  of  cnatody .  618,  613. 
orcMnpe,6ld. 

Plea*,  and  evidenee 
thereon,  ibid. 

6.  Takinf  imoAoieM  aoretiea  In  re- 

plevin, 615. 
Provisiooa  of  tlie  Smtiite,  ibid. 
Sheriff,  ond^r-abrriff  and  re- 

plevio  el^rk«alt  liable,  ibid. 
Either  avowant  or  peraon  mak- 

in|^  cogniaanee  may  nMlntain 

the  aetioQ,ibid. 
Evidenee  of  want  of  reaponii- 

bility,  ibid. 
To  vhat  extent  iheriff  liable* 

ibid. 

7.  Fqr  aelling  without   pajing  tht 

laodlord'b  rent,  616. 
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COMPENDIUM 


or  THE 


LAW  OF  EVIDENCE. 


CHAP.  I. 


OT  THB  OSNEBAI^  KOLSS  OT  XTISXMOS. 

IN  almost  eyeiy  case  which  presents  itSelf  for  the  considera-      Cb.  I. 
tion  of  a  Court  of  justice,  some  fact  is  dispated  by  the  litigating  qjJJ^^^J^m^ 
parties ;  and  the  truth  being  unknown  to  those  who  are  to  de-  _.^..^^ 
cide,  recourse  must  be  had  to  the  testimony  of  others.    As  this 
testimony  is  corroborated  or  opposed  by  the  good  or  bad  cha- 
racter of  the  witnesses  who  give  it,  by  their  concurrence  or  con- 
tradiction of  each  other ;  or  by  the  circumstances  and  probabili- 
ties of  the  story  they  relate  ;  the  mind  of  the  hearer  arrives  at  a 
greater  or  less  degree  of  certainty ;  and,  weighing  these  consi- 
'derations  together,  is  enabled  to  pronounce  on  the  truth  or  falsity 
of  the  fact  in  dispute. 

The  law  of  England  has  committed  the  power  of  estimating 
the  weight  and  credit  of  the  testimony  so  given  to  twelve  persons, 
indifferently  chosen  from  among  the  people,  and  sworn  to  decide 
according  to  the  evidence  which  is  laid  before  them :  and  as 
their  judgment  must  in  general  be  Formed  on  the  circumstances 
of  each  particular  case,  and  can  seldom  be  influenced  by  the 
authority  of  former  decisions,  I  shall  have  occasion  to  say  but 
little  on  this  part  of  the  subject. 

In  some  cases,  however,  our  Courts  of  justice  have  laid  down 
rules  for  the  direction  of  juries,  and  have  said  that  the  proof  of 
certain  circumstances  shall  be  sufficient  to  raise  a  prentmpHon 
of  other  facts  which  are  not  expressly  proved.  Though  these 
rules  are  founded  on  general  principles  of  reasoui  to  which  the 
B 


v 


2  GENERAL  BULES 

Cb.  I.      underaianding  of  every  man  must  immediately  assent,  they  may 
ObKTYiitlon^  dcvci^cImb  be  considered  as  settled  rales  of  law,  depending  on 
-  authority ;  and  as  such  the  pecvUar  siady  of  those  ^hose  {iro- 

fession  it  is  to  assist  in  the  administration  of  justice. 

There  is  indeed  one  species  of  efidence,  the  duty  of  estimat- 
ing the  weight  and  effect  of  whidi  belongs  wholly  to  the  Judge; 
and  in  which  the  jury  have  no  concern  whatever.  Matters  of 
reeordy  if  put  directly  in  issue,  are  tried  by  the  Court,  and  when 
they  come  incidentally  before  a  jury  are  considered  as  condu- 
sive.  of  the  facts,  contained  in  them,  and  not  to  be  disputed  by 
any  other  evidence.  The  effect  of  these,  therefore,  depending 
entirely  on  legal  reasoning,  will  necessarily  require  no  inconsi- 
derable part  of  our  attention. 

But  the  principal  subject  for  the  consideration  of  a  practical 
lawyer  is  the  form  in  which  evidence  is  to  be  produced,  and  its 
admisiibility.  This  is  necessarily  in  all  cases  a  pure  question 
of  iaw  $  it  can  never  depend  on  any  general  and  universal  prin- 
ciples, but  must  always  be  governed  by  certain,  fiied,  and  arbi- 
trary rules.  These  rules  can  only  be  collected  from  former 
decisions,  and  the  Judge  alone  is  competent  to  determine  how 
far  tSiey  are  applicable  to  the  particular  ca8e.(a) 


(a)  The  Court  ^H1  always  leare  it  to  the  jarj  as  their  proyince  to  determioe  the 
character  of  the  witness,  and  the  credit  dne  to  him,  except  in  peculiar  cases.  FM* 
fet.  ▼.  Goorf, «  Birm.  Rep.  495.    JRogera  t.  Br^^  1  Itayw,  Rep.  256. 

But  in  Coruequa  ▼.  miUng  et,  al.  1  Petert'  Rep,  2«5,  it  was  held,  that  the  Court 
maj  give  an  opinioo  to  the  jary  oo  the  weig;ht  of  evideoce,  or  they  may  tieeiine  to 
do  so;  and  if  it  is  doubtful,  it  is  most  proper  to  leave  it  to  the  jury. 

In  RoiiT,  GiUetux.  1  WaA.  Rep,  90,  the  rule  in  Virginia  is  laid  down  that 
where  the  question  depends  oo  the  weight  of  evideaee,  the  jury,  and  not  the 
Court,  are  exclusively  and  Qncontrovertably  the  judges.  S,  P.  Keel  et  al,  ▼.  Ber- 
bertt  ibifl*  203.  BHncoe  v.  Berkeky,  I  CaU,  Rep,  405,.  B9gU  v.  SuMvant^Hdd. 
561 .  Martin  ei  al,  v.  SUner,  9  De,  514.  Auttin  t.  Richardaon,  8  Do,  «06.  IUfher'e 
exi.  ▼.  Duncan  et.  al.  I  H,U  Munf.  Rep,  563.  Whiteacre  v.  M'llhenny^KMmf, 
Rep,  MQ,  RolHngevmthe  r,  Dunbar,  5  jDo.  199.  Preston  ▼.  Bvwen,  6  Do,  277. 

Unlets  it  is  withdrawn  from  tber  eognisRne^  hy  a  demwrer  to  the  evideuee. 
ibid,  Et  vide  Briggert  v,  ^IdfMm,  1  H,  €sf.  Mmf,  Rep,  S4.  MRae'i  exe.  ▼• 
Wood  ex.  ibid.  548.  Rardaway  v.  Manton,  S  Mimf.  Rep.  230. 

The  kw  ill  jSTorth  CaroUna  sppears  the  same.  Rogers  v .  Briley,  1  Rayw.  Rep.  257^ 

nie-gal  testimony  ought  never  to  go  to  the  jury.  Lee  v.  Tapseoit,  2  Wash.  Rep. 
2S1.  Brmsn  et  al.  ▼.  May,  i  Mwif.  Rep.  288.  Pe^fieUl  v.  Carpewkr,  IS  Johte. 
Rep.  350.  MiHtr  v.  Starka,  ibid.  517.  Irvine  v,  Ckoh,  t6  Do.  939.  BtvWe 
Demoncy  v   Walker,  I  Coxe's  Rep  S3.  Sndth  v.  Carrington,  4  Crouch's  Rep.  70. 

A  Jort^  may  ritp  an  opinion  on  facts,  but  not  a  direction  to  the  jury.  Porter  r, 
Mltrmf,  4  Sei^.  ^  R.  Rep.  442.  Et  vide  ^.  Tork  foremen  Int.  Co.  ▼.  ITa/. 
den,  li  Johns.  Rep.  513. 

Wh.ther  th^i-e  i»  any  evidence,  is  a  question  for  the  Judge  $  whether  it  is  sufi. 
citnt,  is  for  th.  jury.  Vide  Wills  v.  Tucker,  3  Binn.  Rep  370.  373.  Roseboomj. 
Mlingum,  17  Johns.  Rep.  187.  James  t.  Rarvey,  1  Coxe^s  Rep,  2S8.  ffarper  t. 
mmpun,  1  ifor.  U  Johns,  Rep.  628. 


OF  EVU^NCE.  3 

If  he  ttiftakethe  law  and  admit  a  vitnesa  who  U  not  compe-      ch.  I. 
ten^  or  evidence  which  ia  not  admiuible ;  or,  oa  the  contrary,  Introduetmy 
reject  evidence  which  be  ought  to  have  admitted,  the  general     Z'^*^^*^*^ 
mode  of  proeeedingi  which  ha^  of  late  jeara  been  adopted,  is  to 
move  the  Court  for  a  new  trial.  But  this  is  not  the  only  remedy 
the  party  has ;  he  may,  by  SUU.  fFe»iminhttr  %  tender  a  biU  of 
exceptions  to  the  opinion  of  the  Judged  which  he  is  obliged  to 
seal,  and  then  the  question  goes  immediately  to  a  Court  of  Error. 
So,  if  the  psrty  against  whom  the  evidence  is  given,  admit  the 
legality  and  truth  of  it,  but  contend  that  it  is  not  sufficient  to 
maintain  the  issue,  and  the  Judge  leaves  it  to  the  jury,  with  di- 
rections to  find  against  him,  he  may  then,  also,  tender  his  bill  of 
exceptions.(6) 

It  UdiiereKiooMj  wKh  the  Judge  vhelber  a  viUiew  nay  be  esaaiincd  after  dfr- 
fendaat^  eoaniel  iiave  summed  ap  Ihe  evideiiee.  ^Me^Bantkr  v.  Myr^n^  S  J9lmi^ 
Cat.  SIS.  Dtmean  v.  M^CuOmtgh,  \  Skrg.  U  R.  Rep.  489. 

Ob  an  iftdietmeBt  for  laKeeny,  after  tbe  Dfpoty  Attoraey  General  iMd  cloaed  the 
eTidenee,  and  the  defiendaat's  eoooael  had  tammed  op,  the  Coart  attowed  farther 
evidenee  to  he  given  oa  behalf  of  the  GommooweaMi.    ComnumwetMk  ▼.  Texier, 

2  Broivne'a  Rep'.  247. 

The  ttrtct  roles  of  law,  wkh  regaid  to  eTidenaf ,  ought  aot  ^  he  eileiided  Co 
roereantile  traoaactioos.  RkAe  etaL\,  BroodfiM,  1  DaU,  Rep.  17.  &  P.  Jirmld 
▼.  wftuJBrMfi,  3  Teatee*  Rep.  93. 

Keecssity,  either  absolute  or  moral,  is  snffieient  ground  for  dispeoaii^  wKh  the 
oaoal  rules  of  eTidenoe.  Per  Tikabpkas  C.  J.  4  JKnfi.  Rep.  aS6. 

Tbe  maxim  nemo  alleg^ane  turpUudinem  nutm  muUendue  ett^  does  not  spply  to 
vteesaes.  Mrenm  t.  Dvmmng^  4  Setif.  U  R,  R^,  497. 

Efideoee  most  be  relevant  lo  the  matter  in  imue.  Cee  t.  AiMan,  1  Serg.  £^.  R, 
Rep,  2S8. 

If  the  Court «  diTidl^d  ia  opinion  qp  the  admissibilitjr  of  evidenee,  it  moat  be  ra- 
ecited.  Lea.  ofMiUigan  v.  Dkheeut  1  Peien!*  Rep.  434,  in  note..-..AM.  Eo. 

(&)  If  the  opinion  of  a  Jodge  is  fihkl  of  r6eord,  aeeording  to  the  proTisioos  of  the    \ 
Act  of  24th  Febnuxniy  1806,  (4  Sm,  Lame^  2Q6)  it  is  not  neeessacy  that  a  bill  tjiex-  J 
ceptioosshoold  be  taken  previous  to  a  vrit  of  error.  Dewming  v.  Baldmnt  i  Serg. 
lfR.Rep.9!^. 

There  is  nothing  hovever  to  prevent  a.  bill  of  exeeptioBS,  although  the  opinion  of  ) 
the  Court  ia  filed  of  record.  Bass^  ▼.  JVIes^,  1  Serg.  U  R.  Rep.  431. 

A  Judge  who  files  his  opinion  aeeording  to  the  Aot,  is  not  bonnd  to  vetnm  his  ) 
notes  of  the  evidence,  given  on  thetnial.  ibid. 

A  writ  of  error  lies  in  all  eases,  id  whieh  a  Court  of  reeord  has  given  a  final  judg- 
inent^  or  made  an  award  In  nature  of  it.  CewnowteemUh  v.  Judget  of  Cemmtm  Pleae, 

3  mmn.  MUp.  973. 
But  it  ought  to  be  on  some  point  of  law,  arising  on  a  faet  not  denied,  in  which  ei. 

ther  party  is  overmled  by  the  Court.  Qra/uim  ▼.  CaanMon,  2  Cainea*  Rep.  16S. 

Qucre,  Whether  the  landlord  of  a  defiendant  io  ^eetment  who  has  taken  the  de* 
fence  of  the  snit,  but  ia  not  party  to  the  recopd,  can  sue  out  a  writ  of  error.  Vanham 
y.Friek,S  Serg.S^  R,Rep.97S, 

A  party  haa  a  right  to  ask  the  opuion  of  the  Gooit  on  any  point  of  law  reli^vant  to  ] 
Ihe  inse,  u4 «nfaMl  togtfe  it  is  error.  Shaferi, LtmdU,  1  Serg.  & R.  Rep.4A9* 


^  GEN£»AL  RULES 

Ch.  I.         But  the  most  iisaal  method,  when  the  evidence  is  all  on  one 
Introdaotmy  8ide»  18  to  demur  to  it»  which  takes  the  question  to  the  Court 

Obaervatiottt. 


jBrmnyr.  CampbM.  ibid,  178.     BamiUmr, Mmt, 9  Jk. 70,  VineaU  nXet.  of 
I  Buff,  K  Do,  m^. 

y  When  ft  quenion  it  dUtmotly  proposed  to  the  Court  belo v,  it  it  enor  to  refoie  or 
evftde  giriog  a  diMinet  ttiiwer.  SwUh  r.  Thompionj  2  Serg.  U  R.  Rep.  49.  Pvwen 
f.  MFarron,  ibid.  U. 

Quere,  Whether  the  Sopreme  Coart  will  reterte  Tor  ert^,  oa  a  point  io  whieh 

the  law  pemitt  the  Coort  belov  to  cxereiie  their  diteretion.  Duncan  ▼.  M'Cul' 

tough,  4  Serg.  &  R,  Rep.  488. 

/    The  g;ranbog  or  refuting  an  amendment  in  eaiea  in  vhUb  the  Coart  helov  czer- 

/  cise  a  diaeretionary  power  ia  not  aasigoable  as  error.  Ordreneaux  r.  Pratbf,  6  Sergi 

\&R.  Rep.  510. 

The  opinion  of  a  Judge,  eoneemiog  &ct8  deliTcred  in  his  charge,  is  not  the  snbjeet 
/  of  a  writ  of  error.    If  he  express  an  opinion  on  facts,  not  warranted  bj  the  evidence, 
/   the  onlf  remedy  is  bj  a  motion  for  a  new  trial.  JBurd  v.  Daneddle,  3  Btrm.  Rep. 
I    80.  Leng  ▼.  itamtoy,  1  Serg.  ^  R.  Rep.  7%  Brvwn  ▼.  CampbeU,  ibid.  176.  Gro- 
I    ham  T.  Graham,  ibid.  3S0.  HctmUien  t.  .Minor,  S  Do.  70.  Rmm  v.  Penn.  BftpUal, 
\  ibid.  418.  Poerman  r.  SmthUex:  ibid.  464.  Betnooodyt.  Cheeeeman^S  Do.  500. 
^r  A  bill  of  exceptions  may  be  tendered  to  the  opinion  of  tlie  Coort,  at  any  stage  of 
/the  ease,  before  the  jury  have  delivered  their  Terdiot,  bnt  not  toa  point  of  emdenoe. 
/  Jonet  V.  Itu.  Co.  JV  America,  4  DaU.  Rep.  246.   S.  C.  1  iXtmt.  Rep.  38.  Sihet 
\  ▼.  Ramom,  6  Jehu.  Rep.  279. 
V   Irregularities  m  the  conduct  of  the  jury  in  the  Coort  below,  are  not  examinable 
^in  the  Coart  of  Error.   XJ.  Statet  v.  GOKm,  1  Peterc*  Rep.  159. 

It  lies  to  the  opioion  of  the  Court  ot  Common  Pleas,  on  the  trial  of  a  feigned  isMie 
(from  the  Register's  Court.   Vaneant  v.  Boileau,  1  Binn.  Rep.  444. 
/    But  not  for  rejecting  testimony  on  a  snmmary  motion  for  reUef.  Shortx  ?.  Quigletf, 
t  Rinn.  Rep.  222. 

fit  will  to  the  opinion  of  the  Jodge  m  bis  charge  to  the  jury.  Church  w.  Rubbart^ 
2  Crancfet  Rep.  239.  Smith  ▼.  Carrington,  4  Do.  63. 

But  it  will  not,  for  rejecting  as  inadmissible,  a  witness,  intended  to  prove  afiwt,  not 
pertinent  to  the  issue.  Turner  v.  FendaO,  1  Cranch'e  Rep.  132.  Et  vide  Phoenix 
Jnt.  Co.  ▼.  Pra$t,  2  Rtrm.  Rep.  308. 

On  a  writ  ot  error,  the  bill  of  .exceptions  is  conclusive  on  the  parties,  and  the 
Court  will  not  presume  any  material  part  of  thr  evidence  omitted.    Rir^gbam  v. 
Cabboty  3  Dda.  Rep.  38.  Et  vide  ffurUingtm  v   ChampSn,  JRrb.  Rep.  168. 
y    Afth*  a  trial  on  the  general  issue,  a  bill  of  exceptions  bringing  into  question  the 
/whole  controversy,  is  not  admissible.    McDonald  v.  Fisher,  JSrb.  Rep.  339. 
Wadewofih  v.  Sanfird,  ibid.  456.  Et  vide  f^an  Gordon  v.  Jackton,  5  Jo/jfie .  Rip. 
.  407.  Frier  et  al.  v.  Jackton  ex.  d.  Fan  Men  et  al.  8  Do.  387. 
y    A  bHl  of  exceptions  ought  to  be  presented  at  the  trial,  and  the  Coort  are  not 
/  bound  taseal  it  at  a  subsequent  term.  Siket  v.  Raneom,  6  Johnt.  Rep.  279. 

On  a  bill  of  exceptions  the  whole  record  is  before  the  Court,  and  if  any  error  ap- 
pear, they  will  reverse  the  judgment,  though  they  think  the  Court  below  decided 
correctly  on  the  point  on  which  the  bill  is  founded.  Murdock  v.  ffemdon*9  exre. 
kR.U  Munf.  Rep.  200.  Sed  vide  Phtmx  Bio.  Co.  v.  Praity  2  Binn.  Rep.  308. 

If  an  instrument  of  writing  be  stated  in  a  bill  of  exceptions  to  have  been  offered 
in  evidence  at  the  trial,  and  no  oljection  appears  to  have  been  made  to  the  proof  of 
its  exeeufion,  it  is  to  be  presumed  to  have  been  duly  proved  or  admitted.  AVwtfn 
T.  J^emtin^  1  Serg.  U  R.  Ifep.  275. 

The  Court  will  not  travel  oat  of  the  record  to  find  matter  to  sopport  the  bill  of 
exceptions.  Clarkew.  RuueU,3DaU,  jB^.422.  n.Rm^gf.  Shippen,  2Bimu 
Bep.  168. 


OF  EYIDfiNCE. 


out<yf  which  the'record  issaesy  without  leaving  it  to  the  jurj^((r)      ch.  i. 
When  a  party  demurs  to  evidence,  he  ovght  to  admit  the  whole  intraduetonr 
efiect  of  the  evidence^  and  not  merely  the  fiicta  which  compose      **^'^*^*o°** 
it,  80  that  if  it  be  only  presumptive,  he  must  distinctly  admit  ^.^^^^ 


Kor  where  the  reeord  lUted  the  naUne  of  the  efidenee,  end  that  do  olher  was 
edmiueil,  wBl  the  Coorl  inquire  if  proper  evideooe  was  rejeeted.  SmUh  v.  PFalker, 
1  CoWm  Rep,  S8.  Vide  IfroeT.  WoMns^rni^  ^  fftuh.  Rep.  563. 

If  the  transeriptoT  a  reeord  not  relevaAt  to  the  i«nie  is  read  withoat  opposition,  it 
is  not  error  that  the  jarf  were  permitted  to  jodge  of  its  correctness.  Coe  ▼.  HuWm^ 

I  Serg.  &  R,  Rep.  39S.  \ 
-  -  Bat  a  jodcmeot  will  be  refcrsed,  heeftase  the  bets  were  imperfectly  stated  in  the  \ 

hUl  of  ezeeptioos.    Rarrtt  t.  Tcumdl,  I  CalTt  Rep.  215.  Reattie  v.  Tabb*9  adma^ 
21  Mun/.  Rep.  854. 

It  is  not  error  for  the  Court  to  refuse  to  iostniet  the  jury,  after  being  sworn,  and 
before  eVideoee  iotrodoced,  to  render  a  special  Terdiet.  Woodward  ▼.  Woodeot^e 
Aeirt,  6  Mwif,  Rep.  287. 

A  writ  of  error  coram  nebU  for  error  in  fact,  lies  in  Remuylvama  b  the  Common 
Pleas.  Jkof  v.  Hamburgh  1  Rmme*e  Rep.  75. 

In  a  criminal  caee,  it  ia  ex  gratia,  and  will  not  lie  nntil  final  judgment  rendered. 
Jieiee  T.  RempttbUcam,  4  Yeatet*  Rep.  319.  So  there  most  be  a  special  allocatur. 
Shaffer  ▼.  Same^  3  Do.  39.  In  JVWtr  York,  it  seems  no  bill  of  ex^tions  will  lie  in 
B  criminal  case.  The  People  w.  RolhwOf,  13  Johtu.  Rep.  90.  ^ 

A  jodgment  may  be  affirmed  in  part,  and  reversed  in  part,  as  where  it  is  good  for 
tbe  debt,  bat  bad  for  the  costs.  Swearingen  ▼.  Pendleton,  4  Serg.  U  R.  Rep.  396. 
JSMmm.  V.  Jndreae,  9  Mast.  Rep.  164.  Glover  r.  Reath,  3  Do.  252.  Watte  y. 
Oarland,  7  Do.  453.  Whiting  v.  Cochran,  9  Do.  532.  Cumndngeet  al.  v.  Prnden, 

II  Do.  906.    Et  vide  in  Mto  York,  Smith  t.  Jamen,  8  Johns.  Rep.  86.  S.  P. 
Bradehaw  w.  Callaghan,  ibid.  435.  / 

In  a  criminal  cote,  a  jadgnkcnt  cannot  be  affirmed  in  part,  and  reversed  in  part 
Jackson  v.  Commonwealth,  2  Jfein.  Rep.  79.  Sed  vide  Duncan  v.  CommmweaUh 
\Serg.U  R.Rep.\5\.  ^ 

A  writ  of  error  will  lie  in  a  case  where  jodgment  has  been  arrested.  Skinner  v.  \ 
Robeson,  4  Yeaie^  Rep.  375.  Rertfamin  v.  Armstrong,  2  Serg,  U  R.  Rep.  392.  ) 
Sed  contra  in  AVv  York,  Fish  v.  Weatherwax,  2  Johns.  Cas.  215.  But  where  ) 
jodgment  has  been  given  for  the  plaintiff,  and  is  arrested,  he  may  move  for  judgment  J 
against  himself,  in  order  to  bring  a  writ  of  error,  ibid.  "^ 

As  to  the  form  of  a  bill  of  eueptions,  vide  Clarke  r.  RgsseB,  3  DaS.  Rep.  419.  n. 
Gordon  v.  Jlrowne,  3  Ben.  &  MUnf.  Rep.  219. 

In  Vtrgima  ll  must  be  signed  by  a  rosjoriCy  of  the  Jostioes  present  ibid.  224.^ 

No  writ  of  error  lies  under  the  Judiciary  Act  of  1789,  o.  20.  s.  22,  to  the  Supreme  * 
Court  of  the  U.  States,  for  any  error  of  &et.  Penhallen  v.  Doom,  3  DaU.  Rep.  54. 

Wliere  a  judgment,  though  informal  and  defective.  Is  such  a  one  on  wbich  an 
execution  could  issue,  the  party  injured  is  entitled  to  his  writ  of  error.   WUson  \ 
Ikmiel,  ibid.  iOl. 

Under  the  above  mentioned  Act  of  Congress,  a  writ  of  error  lies  only  from  (he 
/Efio/ judgment  of  the  Circuit  Court.  Rutherford  v.  Fisher,  4  DaU.  Rep.  22.— 
Av.  Ed. 

(c)  In  Pennsifhama,  whether  the  evidence  be  writtea  or  parol,  a  demurrer  may 
be  olfered,  and  if  to  a  deed,  it  moat  be  set  oat  tit  htec  verba.  Hurst  v.  Dippo, 
I  DaU.  Rep.  20. 

If  the  Jodg**  who  tries  tbe  eaose,  cm  In  direetfaig  a  joinder  in  demurrer,  it  is 
eood  canae  for  the  Court  in  Bank  to  order  a  verdre  de  wvo.  Duerhagan  ?.  U.  S. 
ins.  Co.  8  Serg.  &  R.  Rep.  185. 


Hunter,  2  H. 
Black.  187. 


y 


g  GENERAL  UUUES 

Ch.  I.  everj  conclusion  which  the  jury  might  have  drawn  from  it  K 
n^^^^^^^  he  does  not  do  this,  the  other  party  is  not  ohiiged  to  join  in  dt- 
^^^_^_^^__^  murrer ;  and  if  he  does  so  join,  a  venire  de  noiH)  must  be  awarded, 
for  the  Court  cannot  draw  the  the  conclusion  (d)  The  want 
of  attention  to  this  distinction  between  evidence  and  faeis,  is 
often  productive  of  much  inconvenience  in  the  course  of  legal 
proceedings.  The  finding  of  (acts  is  the  peculiar  province  of  a 
jury,  and  if  not  stated  on  the  record  where  any  matter  is  sub- 
mitted to  the  Court  for  their  opinion  in  point  of  law,  however 
strong  the  evidence  of  those  facts  may  appear,  the  Court  cannot 

In  Virginia f  onless  the  Coart  tfcink  (he  eaie  clew  flguut  the  partj  offering  the 
demarrer,  it  will  be  allowed  at  any  time  before  the  jary  retire,  althoogh  (he  party 
offering  it,  may  have  examined  vitnewrs,  and  the  wbtrfe  evidence  oo  both  aidei  be 
stated.    Hoyle  v.  Tcung^  1  Waah,  Rep.  151. 

Bot  if  the  evidence  be  deeiiive  against  the  party  offering  to  demur,  the  Coart  may 
tefate  to  compel  the  other  pvrty  to  join  in  it.  Thwcatt  et  oL  y.  Finchy  1  Wash* 
Rep.  217.     Wrwv.  Wtuhingtmi  el  al.  ibid.  357.    Bdrrvon  r,Rrock,  I  Munf. 

Rep.  22. 

Where  the  plaintiff^*  evidence  is  not  doubtful  and  nncertain,  bot  defective  onlj, 
the  defendant  niaj  demur.  Kn»x  ▼.  Garland,^  Calft  R^.  241.  \lde  Cimnin^- 
ham  V.  Remdon,  ibid.  530. 

But  where  the  parol  evidence  ia  vague,  a  party  will  not  be  eompelled  to  join  ia 
it,  unlets  the  party  offering  it,  will  admit  every  faat  and  coBclttakiB  wbkli  MKl^eii- 
dence  may  prove.    Hyer*  v.  Wood^  2  CaWt  Rep.  588. 

If  it  appears  on  a  demurrer  to  evidenee,  that  the  plaintiff' oiighl  not  In  reeovor, 
the  Court  cannot  set  it  aaale,  and  grsnt  a  new  trial,  but  most  enter  jvdgmeiit  fior  dK 
defendant.    Knox  v.  Garland^  2  Co^s  iZc^.  241. 

Ill  a  deronrrer  to  evidenee,  the  evidence  on  both  sides  ooght  to  be  mwrted*  J^wi 
▼.  Green,  ibid.  555.    Same  v.  Wood,  ibid.  574. 

In  a  writ  of  right,  if  the  demandant  demur,  be  must  shew  title  io  himself.  \ 

In  dnmecticiUy  if  the  parties  please,  they  may  demur  to  parol  evidence  \  bat  i 
tber  party  caa  be  compelled  to  join  io  iL  Tnm  of  Bampton  ▼.  Tnm  of  Windham, 
2  Root't  Rep.  199.  FvufUr  v.  Macomb,  ibid.  d08.  £t  Tide,  Rromtier  v.  Jkata, 
1  Roofs  R^f.  266. 

A  similar  decision  was  rosde  in  the  ease  of  Young  t.  Black,  7  Cran§h*$  Rep. 
565.    £t  vide,  Walker  v.  KenddU,  Hard.  Rep.  408. 

In  Tottng  V.  Black,  7  Cranch'o  R^.  565,  it  was  heM  to  be  a  matter  of  disere- 
'    tion  with  the  Court,  whether  it  wiH  compel  a  party  U>  join  in  donorrer  toendeaee. 
^Ax .  Co. 

[d)  On  a  demurrer  to  evidence,  the  Court  will  inier  such  facts  as  the  jury  would 
have  done,  had  the  csuie  been  left  to  their  decision.  Patrick  ir.  BdOetet  aL  1  /oAns. 
Rep.  241.  Bigger*  v.  Alderson,  I  U.  &  Munf.  Rep.  60.  PamUng  v.  U»  Statet, 
4  Cranch'a  Rep.  219.  Stepheno  v.  fVhiie,  2  Wa*h,  Rep  203. 

Every  thing  is  to  be  considered  as  admitted  on  a  demurrer  to  evidenee,  which  a 
jury  might  reasonably  infer  from  it.  Levio  t.  Few,  5  Johm.  Rep,  29.  Steinback 
T.  The  Cobimb,  In*.  Co.  CoL  ^  Caineo*  Coo.  374  S.  C  2  Comer*  Rep.  134. 
Smith  V.  Steinback,  2  Caineo*  Coo.  Er.  158.  Snowden^. Phatdx  Int.  Co.  3  IKmt. 
Rep.  457.  Tnm  of  Bampton  v.  Tonon  of  Windham,  2  Rootle  Rep.  199.  Patrick 
V.  Ludiom,  3  John*.  Com.  10.    Forbu  ▼.  Church,  ibid.  159.— Ax.  Ed. 


OP  BVIDENOE.  fj 

sttpply  tkis  rfefectiTe  fioding^e)    The  eonclanon  resnltiDg  from      Ou  f. 
Ihe  whoJ«  thould  be  finiiid  and  stated  by  the  jury.  fo^w*o«y 

The  only  use  of  evidence  being  to  ascertain  the  truth  of  dis- 


On  vhom  the 


puted  facts,  it  follows*  that  none  is  required  in  support  of  those  ^^^JJ; 
allegations  which  are  not  denied  ;  and  the  admission  of  any  fact 
on  the  record,  or  by  any  other  formal  act  in  the  course  of  a  cause* 
not  only  prevents  the  necessity  of  proo(  but  precludes  the 
party  making  such  admission  from  offering  any  evidence  to  the 
contrary«(/)    But  when  either  party  has  made  an  affirmative 

9 

(e)  On  a  spccU  terdid,  the  Coart  oeo  4DtieiKl  nodiNif  which  it  not  foaad.  Jlenkt 
▼.  MbUet^  I  Cttinet*  Hep.  60.    Et  vide   Tunndl  et  mx.  v.  WaUm  etux.9  Mtmf. 

The  faet  of  firaiid  not  heiii|»  foand  by  a  jury  io  a  upeeial  verdiet,  eaanot  he  pre- 
•omed.    JDrvguei  t.  Rhinelanderf  1  Comet*  Ciu.  m  £>■.  xxviL 

In  «  special  verdict  the  &ett  themaelvet  •hoald  be  explicitly  fbnnd.  Bemdenon 
V.  JlSetu,  1  A  UMuitf.  Hep.  Sd5. 

It  is  not  necessary  that  frand  be  expressly  Cbond,  es  fwmine,  if  GmH  amonnting  to 
it  in  legal  oonstiiwtion  be  foond.    Roberttm  v.  EweU^  3  Munf.  Rep.  1. 

A  case  eonolades  the  parties  making  it„bat  is  not  oonclasiTe  as  to  third  penons. 
A2»iton  V.  Cotumb.  Iru,  Co.  1  Jokne,  Hep.  301  .^Ax.  Ed. 

(/)  Where  the  parties  agreed  that  any  matter  migfat  be  given  in  evidence  before 
the  Sheriff^  which  eonld  not  be  given  on  a  trial,  or  eoold  have  been  pleaded,  an  in- 
qniaition  will  not  be  set  aside,  beeanse  the  Sheriff  admitted  improper,  or  rejected 
proper  evideoee.  &arp  ▼.  Jhaenbunf,  8  John.  Ca».  117,  S.  €.  CokmaUkU  Com. 
134. 

An  admission  in  a  ease  eooeladet  the  puty  making  it.  Famknwnt  et  oL  v. 
SmUk^  %  Camee  Hep.  155. 

If  A.  adauu  that  B.  signed  the  aoie  jointly  with  him,  but  sqrs  that  B.  signed  it  as 
security  only,  the  whole  ndmimifm  most  be  taken  together.  Btpkim  v.  SmUh^  11 
Jokm.  Rep.  ISI. 

No  regard  will  be  paid  faj  the  Court  to  any  agreement  not  fedoacd  to  writing. 
Sk^>pet^9(e9oee^.  BiiA,\  J)aU.Rep.9Sl. 

An  agreement  of  a  party*  when  not  attaclKd  Io  the  fteord,  most  be  eonsalered  as 
aaoneesaionforthatttnlonly.    Pearl  ^.  Attend  iTyLtUp A. 

An  agreement  of  sttomeys  in  the  Court  behiw,  to  abide  by  the  optnioo  of  a  pro- 
leasional  gentleman,  whether  resUtntiOQ  of  the  premises  should  be  made  to  the 
piaiDtiff  in  eitor,  from  whom  they  had  been  taken  by  a  habere  faeiat^  was  enforeed 
by  the  Snpreme  Cowt.    CeJM^.BeimeiiiL  ^  Bh».Rep.^. 

An  agreemeot  was  entered  mto,  toargoe  a  ease  before  the  Judgea  ol  the  Circoit 

Cowt,  and  their  opioion  to  be  eooeloaive  }  the  ease  was  argued  befiire  one  Judge, 

oto  the  change  of  the  judiciary  system.    Held,  that  the  parties  were  boand  by  the 

agreraMnt^  mkI  that  no  appeal  would  lie  finom  his  judgment.    Galbraiih  et  al,  v. 

Co*,  4  Teatee  Rep.  551. 

The  right  of  appeal  finom  an  sward  of  arbitrMars  when  given  by  an  Aet  of  A«sem- 
Uy,  cannot  be  taken  awsy,  except  b^  an  agreement  in  writing,  made  part  of  tbe  pro- 
ceedings in  Coort,  or  before  a  juotiee,  when  the  soit  is  before  him.  Dajoten  v. 
Ceml^,7  Serg.U R.  Rep.  86S. 

A  party  is  not  bound  by  an  admission  of  his^  in  an  offf»r  tending  to  a  compromue 
which  iiwit  accepted.     WUHame  ^.  Priee^  S  Mknf.  Rep.  507.    Et  vide  iSbr  v. 
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Cb.  I.      allegation  whieh  is  denied  by  his  advermy,  either  by  a  tnnne 

On  vboni  cheof  that  paiticalar  fact,  or  bj  a  general  denial  of  the  whiAe  caae 

^P'^^^  *^^    where  that  mode  of  pleading  is  permitted,  the  partj  whose  al- 

Bui  N  P      ^H!^^^  '*  ^  denied  is  in  general  reqnired  to  prore  it ;  for  the 

ti»i.  negaiioe  not  admitting  in  its  natare  ct  direct  pinoC  he  who  de* 

nies  a  fact  is  not  called  npon  to  give  4hat  evidence  which  can 

only  be  circumstantial,  till  some  evidence  has  been  given  to  prove 

the  ftct  alleged**    This  general  mle,  however,   is  liable  to  ex* 

ception  in  cases  where  a  man  is  charged  with  not  doing  an  act 

which  by  the  law  he  is  liaUe  to  do ;  for  the  law  presumes  that 

Sh9^»  ^  Brwmm^9 Rep.  U%m.  Sbamr,  FtrUm^  3  Ser^.^  R.  JB^  9S, 
Bairdw.  Rke^  1  Ca!t9 Rep,  S6. 

Wlwi«  the  pulies  to  a  «nt  canaeatad  togne  inevidcMe,  oBder  the  fOMnl  iaoe, 
spesU  matter  bqI  alloved  by  the  nilea  of  pleadiBg,  the  Cowt  refineil  1o  permit 
8B«h  a  aourM,  and  ordered  the  pleadiaga  to  he  act  aaide.  Kslkgg  ▼.  ttgerttO, 
1  Mam.  R^.  S. 

In  a  arimhMd  eaae  the  vaifcr  ofaar  ntht,  o^ght  to  be  ewie  ofreoord  tobiadthe 
defendant.  daiaMi  a  nwiW  ▼.  JImdrem,  3  Mam,  Rep,  130. 

Cooaent  bj  the  paitiea  thai  the  anil  than  not  abato  bjr  the  death  afeNhtr  of  (hem, 
ia  obligatofy,  and  wdl  opeiate  Gfce  a  trie  aw  of  cmMfai  IkxHtagUn-w,  ChOun, 
i  Cte/r«A^.SSO. 

Where  the  Goort  nefer  had  jnriadMtioB,  it  eaanot  be  ghcn  bj  the  eoment  ofthe 
paitiea,  hot  where  thej  onee  had,  althoosh  the  power  maj  haie  been  czecotcdp 
jmiadietionmajr^reilaredbjaQnaent.  HhraaT.  Ow,  AmL^iK^  443.  Regie 
▼.  FUxhugh,  2  Waeh.  Rep.  S13.— Av .  En. 


*  Thoogh  not  itrietijr  within  the  provinee  ofa  treatiM  upon  efidenee  to  note  the 
coaraaofproeeedhistobe  adopted  by  conaael  on  the  trial  ofa  eaoaa,  yet  it  amy  be 
QaeToi  in  practiee  to  obaerve,  that  ia  grnend,  the  ptaintiS^  eaoaKl  opeaa  hia  aaw 
and  ealla  his  witneaKa,  and  the  defendant*^  eoaaael  hariag  done  the  Uke  lor  his 
elienty  the  phintiff^  aoanael  rcpliea  and  makea  hia  obau  latiuni  on  the  whole  oma. 
Bat  when  the  pbuntiff^  eoonael  thanks  iCneeeanry  to  aill  wHaeasesSr  the  purpoae 
of  eontradietiag  some  new  bet  proted  by  the  aitncsaes  for  the  defendant,  tht  defcn* 
danfa  coansel  makea  a  aeeoad  specah,  eoaSoing  his  obaeratiooa  to  the  witaesaeaaa 
aalied  by  the  plaiotifr,  and  the  plaintifPa  eoaaael  afterwafda  aiakca  a  general  reply. 
In  aaaes  where  the  defeadant  calls  no  witDeasca*  the  platatifF^  eoaaael  has  ao  i«ply> 
anleas  in  the  ease  of  the  Attorney-General,  or  other  eoaaael  ifprrsfalaig  hioi,  when 
proseeoting  (or  the  Crowa.  This  is  the  general  eoataaz  bat  if  tiie  aBmatiTe  be  oa 
the  defendant,  he  nay  bcgfai,  and  then  hiseoansel  has  the  general  reply,  aa  hi  the 
caae  of  an  ejectment  by  an  heir  at  bw,  where  the  defendant  admitatiiB  tide  and  seta 
op  a  will,  whieh  the  plaintiff  attempta  to  impeaeh.  G—dHUe  dem.  Revelt  ▼.  Jhti- 
ham,  ^,T.  Rep.  497.  Sowhcrea  famdiord  hanng  obtained  a  rerdiet  hi  fjeaCmcnt, 
on  a  forfeitare  ofa  lease,  the  tenant  bconght  a  croas  ejeetment  {  the  defendant  ad« 
mitting  the  lease,  began  by  proving  acta  of  forfeitare,  and  Mr.  Justioe  La  waiacs 
held  his  cooniel  to  be  entitled  to  the  general  reply.  Doe  4»m.  CAoaiAef^iie  ▼• 
Lhifd,  Beref,  Sum.  Me.  1811.  And  the  like  waa  raled  by  Mr.  /.  Le  RIanc  in  re- 
pleTin,  where  the  defendant  did  not  plead  the  general  issue,  bnt  took  the  affirmatiTa 
on  himself  by  pleading  Sderum  tenementum.  Bufferd  v.  Croke,  (krferd  Sum,  Am. 
1311.  The  Coort  ot  Common  Pleas  has  laid  it  down  aa  a  geoeral  rftle,  that  die  do- 
feadant  by  patting  in  a  rale  for  payment  of  money  into  Coort,  whieh  it  was  the  doty 
of  the  plaintiff  (o  admit,  shall  aoi  thereby  entitle  the  pkintiff  to  reply,  S  Jiamf,  867. 
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•verymandoM  his  duty  to«ocietj,  until  the  contrary  is  proTed;(^)     ch.  i. 
mnd  therefore  in  an  information  against  Lord  Halifax^  for  refus-  ^  «^bom  die 
ing.to  deliver  up  the  Rolls  of  the  Auditor  of  the  Exchequer^  the  '^       ^' 
Court  required  the  prosecutor  to  prove  the  negative*  viz.  that  he^.i^  LswEt 
did  not  deliver  them  up.  And  in  a  late  case,(l)  where  an  action  us. 
was  brought  against  the  East  India  Company  for  putting  on^g^*^' 
board  the  plaintiff's  ship,  a  cask  containing  varnish  of  a  com-(i)  wuiwuni 

V.  EMst.  Ind. 

-Co.  3  Emu 

198. 
{g)  Where  %  person  is  bound  to  do  a  cerUin  set,  the  omission  of  which  would  be  a 

ealpafate  DegleeC  of  doty,  the  performanee  of  it  will  be  presamed,  onless  the  con- 
trary is  proved.  BatweU  v.  Eoot^  19  Mru.  Rep,  345. 

When  the  law  presumes  the  affirmative,  the  proof  of  the  negative  it  .thrown  on 
the  other  aide.  {7.  Staiea  v.  Ilayward,  9  Gallit,  Hep,  498.  ^ 

As  the  law  directs  the  Sheriff  to  give  noiioe  of  the  sale,  it  presames  that  he  has 
performed  his  duty ;  bat  this  preanmption  may  be  rebutted.  T\fpper  v.  Teoflaret  al. 
6  Serg^  U  R.  Rep.  174. 

Every  officer  acting  under  the  sanction  of  an  oath,  or  in  whom  the  government 
reposes  a  trust,  shall  be  presumed  to  have  done  his  doty,  until  the  contrary  bo 
proved.  &ckman  v.  Bojftnan,  HardinU  Rep.  363. 

An  officer  of  the  enstoms  duly  commissioned,  and  acting  in  the  duties  of  his  offioe» 
is  presumed  to  have  taken  the  regular  oaths.  U*.  Statet  v.  Bacheldert  S  GalUt. 
Rep.  15. 

An  exemplification  of  proceedings  of  a  fore^  Court,  are  presumed  correct* 
WoeAridge  v.  Jhtttm^  2  Tyl.  Rep.  568. 

If  there  is  a  want  of  sea  worthiness  in  the  vessel  of  a  eommon' carrier,  he  is  liable* 
although  the  loss  does  not  proceed  from  that  cause  ;  but  if  it  appears,  from  the  facts, 
that  the  loss  may  be  attributed  to  inevitable  accident,  the  onu»  probandi  of  unsea- 
vorthioess  lies  on  the  owner  of  the  goods.  Bell  v.  Read,  4  Bum.  Rep.  187. 

Id  an  action  on  a  covenant  of  warrabty  on  lands,  the  burthen  of  the  proof  that 
phiniiff  yielded  to  a  title  paramount  to  Uiat  of  the  warrantor,  lies  on  the  plaintiff. 
SoadUott  w.  CuUe,  4  .Ifats.  Rep.  349. 

On  a  capture  and  libel  as  priae,  the  onu^ probandi  lies  on  the  captbrs.  MUkr  y.J 
The  RembiUon,  8  DaU.  Rep.  S3. 

The  burthen  of  proof  is  always  on  ibose  who  take  the  affirmative  in  pleading. 
JPkelpe  et  al.  v.  BantweU^  et  al,  1  MioBe.  Rep.  7i.  Blaney  v.  Sargent,  ibid  335. 
Muekameter  et  al.  v.  Perry,  4  Do.  593.  Hubbard  v.  Hubbard  exr.  6  JDo,  397. 

In  an  iodictnient  against  the  minister  of  the  <*  United  Baptist  Society,"  for  grant- 
ing Cake  certUicates  of  membership,  they  will  be  presumed  to  be  true,  until  the  go- 
vernment proves  them  fiklse.    Comrnonioealth  r.  Stow,  1  Man.  Rep.  54. 

Every  judgment  of  a  Court  is  presumed  to  be  fair,  until  the  contrary  appears  ; 
and  if  obttiincd  bycollusnon,  the  person  alleging  it  ought  to  plead  and  prove  it.  Lee 
exr.  qf  Daniel  v.  Ceoke,  1  Wath.  Rep.  308. 

The  eirettmstaoee  that  a  writing,  exhibited  for  probate  as  a  last  will,  was  written 
by  the  testator,  is  prima  fade  evidence  that  he  was  in  his  senses  and  able  to  make  a 
vlU|  so  that  the  otuuptidandi  to  repel  that  presomptioa,  lies  on  those  who  wish  to 
impoRn  it.  Ten^le  et  al  v.  Temple,  I  H.U  Munf.  476. 

Sanity  ia  to  be  presumed,  and  the  oittM  probandi  lies  ofk  the  party  denying  it* 
Jackeon  ex.  d.  Van  Duten  v.  Van  Duten,  5  Johne.  Rep.  144. 

But  where  derangement  has  been  shewn,  it  is  then  moorohent  on  the  other  side 
lo  shew  that  the  party  who  did  the  act,  was  sane  at  the  very  time  it  was  performed* 
ibid,  Et  vide  Leo.  of  Bodge  f .  Either  etal^l  Petero'  Reps  163.— A«.  Ei>. 
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Ch.  I.      buttible  nature,  without  giving  notice  of  its  contents,  wherebj 

On  whom  ^be  the  cask  took  fire  and  destroyed  the  ship ;  this  exception  to  the 

^  general  mle  was  fully  recognised,  and  the  Court  held  that  it  was 

incumbent  on  the  plaintiff  to  prove  that  the  defendants  did  not 

give  due  notice,  and  that  for  this  purpose  he  must  call  either  the 

person  who  delivered,  or  him  who  received,  the  cask  on  board 

the  ship,  to  prove  what  passed  at  the  time.    So  where  a  wife, 

twelve  months  after  her  husband  had  gone  abroad,  married  a 

second  husband,  and  had  children,  no  evidence  being  given 

that  the  husband  was  living  at  the  time  of  the  second  marriage, 

¥whiD  ^'      ^^^  children  were  held  to  be  legitimate,(l)  though,  according  to 

sB.kAi'.386.  the  general  rules  of  evidence,  the  presumption  would  be  that  the 

S)  Vtdepoit,  husband  was  then  living^2) 

The  eTidente      Another  rule  is,  that  the  evidence  must  be  applied  to  the  parti- 
mott  be  eon-  cular  fact  in  dispute ;  and  therefore  no  evidence  not  relating  to 
the  issue,  or  in  some  manner  connected  with  it,  can  be  receiv- 
ed ^h)  nor  can  the  chaHurter  of  either  party  to  a  civil  cause  be 

{h)  Neitlier  party  than  gWe  evidence  of  any  mattert  which  are  not  io  iiiae,becaaae 
the  other  party  will  have  oo  opportunity  of  encountering  it  by  oppoaing  tettimony. 
Lamard  v.  BufingUm^  d  Mmi.  Bep,  558,  et  vide  Langdon  et  al.  ?.  PiOter,  U 
Mau.  Hep,  dlS. 

In  a  question  of  bonndary,  depotitioos  taken  in  the  preaenee  of  both  parttea, 
though  before  any  eaaae  wat  pending,  are  admttaible.  Lu.  of  Monigomety  v. 
IMckey,  3  reatea*  Rep.  218. 

In  an  indictment  tor  forcible  entry,  it  was  reaolved,  that  title  could  not  be  given 
in  evidence  by  the  defendant  to  prevent  restitution.  RetpubUca  v.  Shryber  ei  aL 
1  Baa.  Rep.  6S. 

The  anawer  of  one  co-defendant  in  Chancery,  is  evidence  neither  for  nor  against 
the  other.  GrarU  v.  BUeeU^  1  Coined  Cat.  in  Er.  118.  Vide  Phatdx  v.  Day, 
SJokna.Rep.m. 

A  caae  made  between  the  aaanrers  and  the  aaaored  in  an  action  on  a  policy  of  in- 
surance, will  not  )>e  received  in  evidence  in  another  suit  io  which  the  partiea  are 
different,  though  it  relatea  to  the  aane  aubject  on  policy.  EUing  et  al.  v.  ScoU  et 
al  2  JbATw.  Rep.  157. 

In  an  action  of  trespasa  agamst  several  joint-defendants,  if  there  is  no  evidence 
against  some  of  them,  they  may  be  atruck  off  the  record,  and  admitted  aa  witneaaes 
for  their  co-defendants.  Breron  etaJL^.  Howard,  14  Johu.  Rep.  119.  Et  vide, 
Van  Deuaen  et  al.  v.  Van  SUyck  0f  uar.  15  JDo.  823. 

So  in  trespass  quare  c^iMum/rej^Vaganwt  three  joint  treapaaiers,  two  were  U%en 
and  the  third  returned  not  found  ;  it  waa  held^  that  the  one  who  had  not  been  ar- 
rested,  wak  a  competent  witness  for  the  other  two  defendaott.  Stockhatn  v.  J'enet, 
\0  Johns,  Rep.  ^\. 

A  party  in  the  same  suit  or  indictment  cannot  be  a  witness  for  his  co-defendant, 
until  he  has  been  acquitted  or  convicted  |  and  whether  the  defendants  plead  jointly 
or  separately  makes  no  differenee.    People  v.  iW/»  ibid,  95. 

It  (he  plaintiff  in  an  action  on  a  policy  of  insurance,  deliver  to  a  broker  a  paper  to 
enable  him  to  a<Un8t  a  loas,  thb  t>aper  will  not  be  evidence  in  a  suit  brouglit  by  one 
of  the  parties  against  the  muster  of  the  vessel  insured.  Belafeldy.  Band,  3  Johns. 
Rep.  310. 
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called  i&  qiie0tHMi»  unless  pot  in  issue  bj  the  very  proceeding      ch.  I. 
itself*  for  every  caese  is  to  be  decided  on  its  own  circumstances,''*''^  e?'tdenee 

roottbecen- 
'  ■  ■  fined  CO  tiM 

Wbere  a  priTHy  is  tkewn  1>etweeii  te?eral  defendaiita,  the  votdi  or  aett  of  any  ^'^^' 


cae  af^bem,  wamf  he  cxkibked «•  praoft  of  the  trei|iBBa.    JSnuffhion  ▼.  Ward^  I 
'J^L  Mep.  137.    Et  vide  CotnmonweaUh  y.  EbeHe  et  al.  3  Sfirgr.  &  JR.  Sep.  9. 

In  an  action  for  false  repreaentatioM  of  a  merchant's  credit  and  character,  simitar 
represeotatknn  to  other  people  by  the  defendant  are  etidence.  Rwmetf  ▼.  LameU^ 
lJbah.J^.P.CaB.\l.    Elnde,m9onw,MiUhifu,SJohnM,Jlep.93S. 

TeaUiBoox  arising  after  the  connieneem«nt  of  the  aotkm,  ia  adttisMble  to  explain 
facts  occurring  before  its  comroencetnent.    M^hsod  v.  Johnson,  t  Jtnih.  A*.  P-  IS. 

Ia  an  action  brought  against  a  sunriving  partner,  apon  a  promissory  note  alleged 
to  have  been  signed  by  the  deceased  partner  in  his  life  time,  in  the  name  of  the 
firm ,  proof  of  his  confessions  of  having  signed  it,  are  admissible.  Aclamt  ▼ .  Bittum 
ion,l  T\fLB€p,^5i. 

In  an  action  of  deceit,  in  a  natare  of  a  eooipiraey,  the  acts  or  declaration  of  ao  al- 
leged pardcept  in  the  fraad  cannot  be  admitted  in  eridenae  to  the  jury,  antil  a  pri. 
fhy  between  fahn  and  the  defisodaBt  it  shewn  Id  the  Court.  Bat  when  proved,  the 
most  liberal  latitude  will  be  allowed  in  thewii^  the  condnet  and  eonfessioQa  of  the 
porHeept,    WindoveretaL  v.  RobUna,^  TyL  lUp.  1. 

Seisin  of  the  land,  or  a  mere  naked  claim  to  the  crops  slandii^  on  the  usrram 
^^iw,  the  assnnlt  waa  coaAmilted,  cannot  be  given  in  evidence  under  the  general  is- 
aae  in  mitigataon  of  damages,  in  an  action  of  assaalt  and  battBi7.  Wrigkt  v.  8Um 
phanm  et  al.    S  Do.  80. 

In  an  action  oftretpat*  quart  elautumfregit  igaiost  two^  the  Itrj  of  an  ezeeo- 
tion  upon  a  judgment  rendered  agamst  one  of  the  defendants  who  had  quitted  poi- 
■eftion  before,  and  never  intermeddled  with  it  sioee  the  levy,  cannot  be  given  in 
evidence  against  the  olAer,  who  was  fai  advene  possessioo  at  the  date  of  the  levy, 
«nd  has  not  surrendered  his  possession  since.  Bffwne  €t  al.  v.  OraAam  et  tU.  iM. 
411. 

In  an  action  of  debt  on  bond,  the  defendant  cannot  give  in  evidence  any  thing 
which  woald  be  the  groimd  of  a  different  eaoae  of  aation.  mOiamt  v.  ffolify,  1 
Root*9  Bep.  418. 

Where  there  are  strong  eircnmataneca  to  smpect  a  note  has  been  frandiileatiy  al- 
tered, general  corroborating  cireunatancea  may  be  admitted  in  evidence  to  strengthen 
.  anch  ^nspicaoo ;  as  that  other  notes  drawn  and  endorsed  by  the  same  partiea, 
(to  take  up  one  of  which  the  note  in  question  waa  given,)  had  been  altered.  Rankin 
▼.  JBlackweU,  2  JbAnt.  Cat.  19S. 

A  deed  is  not  evidence,  unless  it  is  fint  sheiiD  that  the  grantor  poaMties  some  hi- 
terest,  eKher  in  law  or  cqnity,  in  the  matter  ia  controversy.  f^uOmer  v.  JBd^f 
t  Mn.  Rep.  18S.  Lea.  9f  Patera  et  al.  v.  Candren,  8  Serg.  £^  J?.  Rep.  S4.  Con*' 
tra.  Lea.  o/Bioren  r.  Keep,  1  Teatea*  Rep.  440. 

A  deed  proved  to  be  executed  by  several  of  the  grantors,  though  not  by  all  of  them, 
and  not  recorded,  waa  ruled  to  be  admiasiUe  in  evidence.  Lea,  o/Rrawn  v.  Xai^, 
t  Teatea' Rep,  169. 

In  an  action  againit  a  eomrnon  earner  by  water,  to  reeover  damages  for  the 
lou  of  the  plaintilPB  goods,  where  the  defence  is,  that  carriers  by  water  are,  by 
the  custom  of  the  eonntry  answerable  fer  such  looses  only  as  are  occasioned  Irp- 
their  own  ne^^;ence,  the  defendant  cannot  give  in  ^idence,  that  in  a  case  in  which 
Ihe  plaintiff  had  carried  the  property  of  others,  he  had  refused  no  make  compensa- 
tion for  a  loss.    J^qn  v.  Shooapy  2  Sinn.  Rep.  78. 

Deelantions  of  a  party  are  evidence  againit  him,  though  made  after  the  com- 
mencement of  the  suit.    Morria'a  Lea.  v.  yanderen,  1  J)aU.  Rep.  65. 

So  the  declaratioDB  of  a  person  under  whom  a  party  to  a  ioit  daioiSy  are  evidence 
agiifaiit  Mm.    BaaaUr  v.  JVInfy,  8  Serg.  ^  R.  Rep.  354.         ' 
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Ch.  L  and  not  to  be  prejudiced  bj  any  matter  foreign  to  it(l)  (i) 
The  evutenee  Therefore,  in  an  ejectment  by  the  heir  at  law,  to  set  aside  a  will 
fined  to  t^  for  fraud  and  imposition  committed  by  the  defendant,  he  shall 
MMie.  not  be  permitted  to  call  evidence  to  prove  his  general  good  cha- 

"~^"~""-  racter  :(3)  but  in  a  similar  case  before  Lord  Kenton  at  ChiUd- 
|1^7ielwqV''^^'(^)  ^^^^  ^^  surviving  subscribing  witness  was  called  to 

dem.  Farov!  ^  eorenttit  on  a  leaae,  the  deebnittom  of  the  lesior,  in  whoie  name  Che  anit  ii 
HiekSyWinton  hrooght,  lor  the  ok  of  another,  may  be  giTen  in  evidenee  hf  the  l^nee.  Mtutn  ?. 
Sam.  Ania.     JSrr,  I  Ser^.  ^  R,  Rep,  25. 

*' "  >  Bat  deelarationa  bj  one  of  aeveral  deviaees  in  a  irill,  are  not  evidenee  to  ioTali- 

j  B  ^^  p'  date  k,  on  the  iitue  of  devUaoit  vel  rum.  MUler  et  al,  tr.  MiUer,  9  Serg'.  U  R.  Rep, 
396.'  '     867.    JBevard  r.  WaUace, 4  Do.  499. 

In  an  aetion  on  a  bond  against  principal  and  aaretjr,  the  eonfeaaion  of  the  prineipal 
(3)  Doe  dem.  maj  be  given  in  evtdenee.    Simonton^.  Boucher,  C.  C.  Jan.  1811,  M.  S.  Rep, 
W  ?k^?  ^'     '^^  meknowledgment  by  a  knowo  partner  of  the  exiitenee  of  a  partnership,  can* 
Eao  Cas  50   °^  ^^  p^^n  hi  eridence  against  another  charged  as  a  dormant  partner.    Ckitp  ▼. 
^*  *  Robhmn,  C  C.  Oct.  1809,  M-  S.  Rep. 

Declarations  bj  members  of  what  passed  at  a  meeting  of  a  eorporatioo  are  not 
evidence  against  it.    MagiU  t.  Kauffman,  4  Serg.  &  R.  Rep.  321 . 

Where  one  guarantees  the  performance  of  a  contract  to  be  made  bj  another,  the 
declarations  of  the  latter,  as  to  acts  done  within  the  scope  of  his  authority,  are  evi- 
dence, though  not  condnsiTe,  to  charge  the  former.  Meade  r.  M.*Dow^  5  JKjiii. 
Rep.  195 Am.  Ed. 


(i)  In  trespass  for  killing  a  dog,  thepUintifr,to  increase  damagea,gaTe  evidence  of 
the  qualities  and  value  of  the  dog ;  and  it  was  hdd,  that  the  defendant  in  mitigation  of 
them,  uodei^  the  general  issue,  might  do  the  same.  LeiUz  t.  Stroke  6  Serg.  &  if. 
Rep.  34. 

Ifthecharaeter  of  plaintiff  or  defendant  is  not  impeached,  evidence  in  isvoorof 
character  ia  not  admissible.  Ketlandy.  JMtief,  C>  C.  ofPem^  Oct.  1804,  JM.  S, 
Rep. 

In  an  aotiop  for  a  libel,  with  a  plea  n/fjuttijicationt  the  plaintiff  may  give  evidence 
of  his  character  before  it  is  attacked  by  defendant  Roma^ne  v.  JOuane,  C.  C.  of 
Perm.  Jpril,  1814,  M.  S.  Rep.  ^ 

In  auumpoit  for  money  had  and  received,  the  defendant  cannot  give  evidence  of 
his  general  character,  though  he  is  incidentally  chai-ged  by  the  evidence  with  com- 
mitting a  particular  frand.  ^ath  v,  GiOeeoon,  5  Serg.  &  R.-  Rep.  352. 

And  if  such  evidence  is  admitted,  the  error  n  not  cured  by  the  Court  telling  the 
jury,  before  the  bill  of  exceptions  is  aetoally  signed,  that  they  ought  to  pay  no  re* 
gard  to  it.  ibid. 

In  actions  for  tort,  and  paitienlariy  such  as  charge  defendant  with  groas  depravity, 
upon  circumstances  merely,  evidence  of  good  character  and  integrity,  is  admiasiUe 
to  repel  the  charge.   Ruan  v.  Perry ^  3  Cameo^  Rep.  190. 

In  an  action  for  maliciously  procoring  the  plaintiff  to  be  arrested  on  a  charge  of 
larceny,  the  defendant  cannot  give  evidenee  to  shew  that  the  plaintiff's  character  waa 
anspieious,  and  that  his  boose  had  been  searched  on  former  oecaaions.  JWwian  v. 
Corr,  S  Starkie^o  Rep.  69. 

In  an  aetion  charging  the  plaintiff  with  peijury,  it  ia  not  competent  for  the  defend- 
ant  to  give  evidenee  that  the  plaintiff  bad  constantly  advanced  atheistical  opinions  as 
the  principles  of  his  belief,  in  mitigation  of  damages.  Root  v.  Laphata,  14  Maeo, 
Rep.  875. 

In  a  civil  ease,  the  plaintiff  will  not  be  permitted  to  shew  any  illegality  in  bis  own 
conduct,  to  mainiam  his  action,  nor  shall  the  defendant  in  his  defence  allege  his  own 
wrong.  ChurchUlf,Suter,^J)o.iU, 


OF  EVIDENCE.  ^3 

impeach  the  will,  on  account  of  fraud  in  obtaining  it,  his  Lord-      cb.  i. 
ship  permitted  the  devisee  to  c|ill  persons  to  the  general  good  "^^^  evkienoe 
character  of  the  two  other  subscribing  witnesses  who  were  dead.  ^„ed  10  the  ' 

In  an  action  for  criminal  conver8ation,(l)  the  defendant  may  "^*"^' 
give  in  evidence  particular  facts  of  the  wife's  adultery  with  ^— — — 
others,  or  her  having  had  a  bastard  before  marriage  ;  because  by  \fHision7per 
bringing  the  action,  her  husband  puts  her  general  behaviour  in  wnirt  c.  J. 
issue,  but  he  cannot  prove  any  instance  of  her  misconduct,  sub-  irTsVBui*. 
sequent  to  the  act  of  adultery  .(2)  (k)  N.  P.  296. 

So  in  criminal  cases  where  the  defendant's  character  is  put  in  (?)  ^^'■™  ''• 

,        «  .  .  *         .    Faucet,  1 

issue  by  the  prosecution,  the  prosecutor  may  examine  to  parti-  Esp.  Cat. 
colar  facts,  for  it  is  impossible  without  it  to  prove  the  charge.^*  P.  562. 
Yet  there  is  one  case  of  that  sort  in  which  the  prosecutor  i«  not 
allowed  to  examine  to  any  particular  fact  without  giving  pre- 
vious notice  of  it  to  the  defendant,  and  that  is  where  a  man  is 
indicted  for  being  a  common  barrator :  and  the  rea(son  is,  be- 
cause such  indictments  are  commonly  against  attornies,  whose 


In  an  action  for  a  false  representation  of  eharaeter,  the  defendant  may  give  his  own 
eharaeler  in  evidenee.  Rtmuof  et  al,  r.  Lonodl,  Anth,  JV*.  P,  Com,  21.  n.  a. 

In  an  action  of  defiimation,  (be  defendant  cannot  shew  the  plaintiff 's  general  eha- 
raeter in  erideooe  in  mitigation  of  damages.  Smith  r.  Shumwatf,  2  7^/.  Rep.  74. 

So  where  the  plaintiff  claimed  a  chattel  under  a  conveyance  alleged  to  be  fraudu- 
lent, evidence  of  the  character  of  tb6  parties  thereto  was  refused.  fFoodruffy. 
WhitUetetf,  Kir6,  Hep,  60. 

So  in  a  91a  tarn  action  for  an  assault,  evideooe  of  defendant's  character  refused. 
Thompson  v.  Churchy  1  R00V9  Rep.  312. 

In  an  action  for  a  breach  of  promise  of  marriage,  the  defendant  mtij  shew  in  miti- 
gation of  damages,  the  licentious  conduct  of  the  plaintiif,  and  her  general  character 
as  to  sobriety  and  virtue,  without  any  limitation  as  to  time.  Johruton  v.  Cauikina, 
1  Jokna.  Ca»*  US. 

Quere,  In  an  action  for  a  libel,  can  the  defendant  give  in  evidence,  under  the  gc- 
neral  issue,  the  general  character  of  the  defendant  in  mitigation  of  dataiages.  Foot  v. 
Tracy,  1  Johna.  Cas.  46. 

The  plaintiff  may  his  rank  and  condition  in  life  to  aggravate  the  damages,  and  the 
defendant  may  to  mitigate  them.  Lamed  v.  Rnffington,  3  M<U9,  Rep.  5i6.— Am. 
Ed. 

(k)  In  an  action  for  seducing  plaintiff's  daughter,  it  was  proved  that  she  had  con- 
nexion with  a  person  before  her  acquaintance  with  defendant.  Lord  EtLERBOBOvoa 
would  not  permit  evidence  of  her  general  character  for  chastity,  as  no  evidence  of 
general  bad  character  had  been  given,  and  held  that  the  eviilence  most  be  coo6nr>d 
to  the  specific  charge  by  the  defendant  Bamfitld  v.  Musey,  1  Camp.  Rep.  460. 
Et  vide  Ihdd  v.  Worrit,  3  i^.  519,  and  Ligon  v.  Ford,  5  Munf.  Rep.  10. 

In  MMMchuaett$y  it  waa  decided,  that  in  an  action  by  a  woman  for  a  breach  of 
promise  of  marriage,  and  for  seduction,  the  defendant  eannot  give  in  evidence  in 
mitigation  of  dami^ges,  the  general  ^d  character  of  the  plaintiff  as  to  chastity,  which 
she  aeqnired  afker  the  seduction.  •  Boynion  v.  Kellogg,  3  Mao*.  Rep.  189. 

Where  character  is  in  issue,  evidence  of  public  opinion  is  admissible.  Urid. 

In  South  CaroUnot  it  was  hddj  that  hi  an  action  of  crim,  con.  the  misconduct  of 
th«  wife,  before  her  seduction  by  the  defendant,  may  be  given  in  evidence.  Torre 
V.  Summers,  2  JVott  ^  M  Co^iTi  Rep.  267.— A«.  Eo, 
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Ch.  I.      profession  it  is  to  follow  law  suits ;  and  it  is  difficult  to  draw  the 

Chnracter   line  between  that  and  acting  as  a  barrator ;  therefore  it  makes 

It  necessary  for  him  to  know  what  particular  facta  are  to  be 


Bui.N.P  296.  S^^®^  ^^  evidence,  that  he  maj  be  prepared  to  show  that  he  was 
fairly  employed  in  those  cases,  and  acted  in  his  profession. 

But  in  other  criminal  cases  the  prosecutor  cannot  enter  into 
the  defendant's  character,  unless  the  defendant  enable  him  to 
do  so  by  first  calling  witnesses  in  support  of  it ;  and  even  then 
the  prosecutor  cannot  examine  to  particular  facts,  the  general 
character  of  the  defendant  not  being  put  to  issne»  but  coming  in 
collaterally. 

The  mode  in  which  a  defendant  in  a  criminal  prosecution  is 
permitted  to  support  his  character,  is  by  calling  witnesses  who 
have  known  him  for  a  length  of  time,  and  who  will  say,  on  their 
oaths,  that  his  general  character  ,  has  always  been  good.    If  a 
man  be  indicted  for  treason,  for  murder,  or  for  theft,  and  a  num- 
ber of  witnesses  say  that  his  general  conduct  and  character  has 
been  that  of  a  loyal,  a  humane,  or  an  honest  man,  this  evidence 
goes  strongly  to  fortify  the  presumption  of  his  innocence ;  and* 
in  a  case  depending  merely  on  doubtful  circumstances,  often 
AUor.Genenl  produces  considerable  effect  on  the  minds  of  a  jury.     But  such 
c  ^E^re^^c  ^^^^^^^^  ^^  ^^^J  admitted  in  prosecutions  which  subject  a  man 
B.  Cited  2      to  corporal  punishment,  and  not  in  actions  or  informations  for 

y^  ft        T>      1  1  • 

532  n  (a)     penalties,  though  founded  on  the  fraudulent  conduct  of  the  de- 
'  fendant.«(/) 

(/)  In  capital  oasetthe  defendant  may  give  hit  general  ebaraater  fai  evidenee,  after 
which  the  protecutor  may  disprove  raeh  tenimooy.  CommonmeaUh  v.  Man^,  8 
Mau.Bep,  317. 

Per  PAR90VB  C.J. —General  oharaoter  maybe  given  in  eTideneeoo  behalf  of 
defendnnt  in  all  criminal  proieeotions.  ilnd. 

Such  evidence  is  entitled  to  but  little  weight,  anleis  the  fsot  is  dnbioot,  and  the 
testimony  presumptive.   The  State  v.  fVellt,  1  Coxe**  Rep.  484.— Ak.  Eo. 

*  In  the  course  of  the  proceedings  on  the  bil)  of  pains  and  penalties  against  tlie 
Queen  {Tuet.  Oct.  17,)  it  appeared  that  a  person  of  the  name  of  Vimercad,  had 
been  employed  by  the  Crown  as  an  advocate,  to  assist  in  the  oondoet  of  the  ioquiry 
which  was  instituted  at  Milan,  previous  to  the  introdaetion  of  the  brU ;  and  that 
another  person  of  the  name  of  Codazzi  had  been  employed  as  the  professional  agent 
of  the  then  Princess.  A  witness  of  the  name  of  Omarti  was  called  on  behalf  of  the 
Queen,  for  the  purpose  of  proving  that  he,  being  the  cleric  of  CotUun,  had  been 
seduced  by  VimercoH  to  deliver  certain  papers  belonging  to  the  Princesa,  vhioh 
had  been  deposited  in  the  hands  Of  Codazsis  and  On  the  counsel  proceeding  to 
examine  him  as  to  a  supposed  conversation  with  VimercaUt  it  was  objected  to  by  the 
Solicitor  General.  It  was  afterwards  argaed  at  great  length  ;  IsC.  That  aets  and 
d«;claratlons  of  an  agent  might  be  given  in  evidenee,  (as  to  this  vide  poet,  flO  [17 ;]) 
and  9dly.  That  there  was  in  the  present  ease  evidence  to  shew  that  a  eooapiracy 
existed  amongst  the  liaiian  witnesses,  in  which  case  it  was  contended  that  the  act  of 
any  ooe  of  the  conspirators,  (which  it  was  argoed  Fintercati  was,)  might  be  giren  in 


OF  EVIDENCE.  45 

The  snlgccf  of  proof  being  ascertained  by  the  preceding  rules,      ch.  I. 
ibe  next  thing  which  must  be  attended  to  is,  that  the  best  evi-  What  u  the 
dence  the  nature  of  the  case  will  admit  of  be  produced ;  for  if   '^  *^*  *^°®** 
it  appear  that  better  evidence  might  have  been  brought  forward,  ""—■*'~~- 
the  verj  circumstance  of  its  being  withheld,  furnishes  a  suspt* 
cion  that  it  would  have  prejudiced  the  party  in  whose  power  it 
is,  had  he  produced  it*(m)    Thus,  if  a  written  contract  be  in  ex- 

etidenee  to  affect  the  eredit  of  the  whole  proeeeding.  Whf  n  the  argoment  was 
eon4;|pded,  two  qoeationa  w^e  pat  to  the  Jwigea,  to  which  was  afterwards  added  a 
thffd  ;  and  ob  Thursday,  19th  Oct.  the  LoiSch.  Jostice  of  the  King's  Bench,  deli- 
fered  the  nnanimous  opinion  of  the  Judges  on  the  sever^  points  sabmitted  to  them. 

1st.  Thej  heldy  that  if  in  the  trial  of  an  indiotmentnor  any  crime,  evidence  had 
been  giren  npon  the  cross  examination  of  witnesses  examined  in  chief  in  sopport 
thereof  from  which  it  appeared  that  ^.  JB.  not  examined  as  a  witness,  had  been 
employed  bj  the  party,  preferring  the  indietmeat,  as  an  agent,  to  procure  and  exa- 
mine evidence  and  witnesses  in  support  of  the  indictment;  the  party  indicted  eould 
not  be  permitted  to  examine  C.  i)-  aa  a  witness,  to  prove  that  A.  B,  had  offered  a 
bribe  to  J9L  F.  in  order  to  induce  him  to  give  testimony  touching  the  matter  in  the 
indictment  ( J5.  F,  not  being  a  witness  examined  in  support  of  the  indictment,  or 
examined  before  it  was  so  proposed  to  examine  C  i).) 

Sd.  That  if  in  the  trial  of  an  indictment  for  any  crime,  evidence  had  been  ghren 
upon  the  erosa  examination  of  witnesses  examined  In  chief  in  sopport  thereof,  from 
which  it  appeared  that  •^.  B,  not  examined  as  a  witness,  had  been  employed  by  the 
party  preferring  the  indictment,  as  an  agent  to  pixxure  and  to  examine  evidence 
and  witnesses  in  support  of  the  indictment ;  the  party  indicted  could  not  b^  per- 
mitted to  examine  6.  H,  as  a  witneas,  to  prove  that  A.  B.  had  offered  him  a  bribe 
to  foduee  him  to  bring  Co  him  papers  belonging  to  the  party  indicted  (  6.  ff.  not  hav- 
ing been  examined  aa  a  witnesa  in  sopport  of  the  indictment.) 

Sd.  That  on  the  proaeeution  for  a  crime,  the  proof  whereof  was  supposed  to  con- 
aitt  wholly  or  in  part  of  evidence  of  a  conspiracy  entered  into  by  the  party  then  in- 
dialed  and  under  trial,  ao  that  the  conspiracy  Was  to  be  given  in  evidence  ngainst 
him  I  general  evidence  uf  the  existence  of  the  conspiracy  charged  might  be  received 
in  the  f  rat  instance,  althoogh  it  conid  not  affect  such  defendant,  unless  brougf  it  home 
to  him,  or  to  an  agent  employed  by  him. 

4th.  That  the  aame  role  applied  if  a  defendant  tooght  by  soch  general  evidence 
in  the  first  instance,  Co  affect  the  proaeculor  with  a  coaapiracy  to  suborn  witnesses 
for  the  deatraclion  of  his  defence  i  provided  the  proposed  evidence  were  previously 
opened  to  the  Conrt  as  in  the  case  of  a  prosecution  to  be  proved  by  conspiracy. 

The  qoeationa  pot  to  the  Judges  being  not  only  general  in  their  nature,  but  sop- 
pomg  several  different  cases  j  the  Chief  Jostice  felt  himself  onder  the  necessity  of 
giving  the  reasons  of  the  Judges  at  eoosidenible  length.  An  abridgement  of  the  re- 
sult has  been  here  attempted  ;  bat  the  opinion  as  delivered  will  be  found  in  the  Ap- 
pendix. 

(m)  The  role  that  the  best  evidenee  which  the  nature  of  the  ease  admits  of  re-  , 
tpecting  titles  to  land,  ia  inapplicable  in  Tir^^itda.  Ltoh  J.  dissenting.  Zm  v.  Tap-  / 
scafi,  S  muh.  Rep.  S76. 

19ed  contra  in  Permtytvama.  PennU  lei.  ▼.  Bariman,  8  DaB.  Rep.  SdO. 

The  copy  of  a  letter  ia  not  the  best  evidence.    V.  States  v.  Mitchell,  ibid  35*. 

Nor  a  bin  oflading  hot  signed.   Wood  v.  Roach,  Hid.  180. 

The  general  rote  in  the  text,  however,  is  recognised  in  Cooke  w.  Woodrow^ 
5  Craneh.  Rep.  Id.  Etvide  Oermantown  ▼.  Uvingetm,  S  Cainet^  Rep,  lOB. 
MUU  T.  Twiit,  8  Jshru,  Rep.  191.   Hilta  t.  Colvin,  U  Do.  182. 


\ 
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Ch.  I.  istence  and  in  the  custody  of  the  party,  no  parol  testimony  can 
What  is  the  be  received  of  its  contents ;  if  a  subscribing  witness  has  attested 
e  '^*^"cg-^||^  execution  of  a  deed,  he,  and  he  alone,  is  competent  to  prove 
it ;  because  no  other  person  can  be  so  fully  acquainted  with  the 
circumstances  of  the  case,  as  he  who  was  present  at  the  traasac- 
tion.(n)  fint  when  the  law  requires  the  beat  evidence*  it  does 
^■■^■^■■■^■■■^^^■^■^'^^^'^^■^^"^■^■^'■^■^^"^■""^^^'^■■"■^■^^■"^^^^■"^^^■^■^^■^^■^■^"^•■■^'■^■■^^^■"■"^■■^^^^^"^^^ 

The  mesniog of  tbit role  b,  tbatif  thelietC  legal  efidenae camiMbe  proeored,  Ae 
next  bett  It^g'ol  evidenee  ihali  be  aJuitted.  Per  Ybatbs  J.  Gray  t.  Pm^Io^,  2 
Serg.  6f  R.  Rep.  34.  ^  '  ^    " 

Where  the  sgeof  i^  defendaDt  badslen  wriUen  in  a  bible,  it  was  hdd,  thai  loch 
memoraikduin  wsis  not  tbe  beat  evidenclb  of  his  a||k^i>ut  that  he  might  prove  it  by  a 
person  who  swoi'e  from  mel^  reeoUectioo  of  the  fact  of  his  birth.  Hatokiru  ¥.  7\^ 
lor,  1  MCorWa  Rep.  164. 
^  If  the  reeord  of  a  forfign  Court  of  Admiralty  be  read  without  objection  at  the 

tiiae,  U  ia  too  late  to  object  to  it  after  the  argument  baseommenoed.  Rustely.  Un» 
Itu.  Co.  C.  C  ^ipii,  1806,  M.  S.  Rep. 
,      Where  it  appean,  that  the  contract  on  which  the  action  was  brought,  was  in  vri- 
«|    ting,  the  plaiuliffis  bound  to  produce  it.     Rogert  t.  Van  B^eten  etaL,  12  Joktu, 
\  Rep.95L\. 

Where  an  instrument  is  stated  only  as  an  inducement,  and  is  not  the  gift  of  the 
action,  though  a  sine  qua  non  of  recovery ;  or  where  the  party  has  no  right  to  the 
possession  of  it,  he  may  prove  its  loss,  to  let  in  secondary  evidence.  SkiJ&nger  r. 
BoU^X  Con.  Rep.  U7. 

/'Circumstantial  evidence  may  be  giren  to  a  jury,  as  presumptive  evidence  of  a 
/tact,  which  could  not  have  happened,  unless  such  fact  had  pre-existed.    Ropkint  T. 
I  Be  Grafenrdd,  2  JJay's  Rep.  190. 

If  evidence  be  oflfered  in  so  TSgue  and  anccrtaiu  a  manner,  that  it  ia  impossible  to 
know  what  it  is  intended  to  prove,  it  ought  to  be  rejected.  Duncan  t.  Findlajf, 
6  Serg.  &  R.  Rep.  235. 

It  is  an  indispensable  rule  of  law,  that  evidence  of  an  inferior  nature,  which  sup. 

poaes  evidence  of  a  higher  nature  in  existence  and  which  may  be  bad,  shall  not  be 

admitted.     Comnumvealth  v.  JSmton,  4  Mass.  Rep.  646. 

/^  The  bett  evidence  the  nature  of  the  case  will  admit,  roust  be  produced,  unless 

'    that  of  an  inferior  nature  be  authorisejd  b;  Statute.  Waterman  v.  Robinson,  SMass^ 

{    Rep.  303.    Rassett  v.  Marshall,  9  Zh.  312.     Taunton  U  S.  Boston  Tump.  Corp. 

\  V.  fVMting,  10  Do.  327. 

Charges  in  an  administration  account  for  tbe  payment  of  taxes  by  the  administra* 
tor,  cannot  be  proved  by  the  testimony  of  witnesses,  but  by  the  receipt  of  the  col* 
lector.    Ball  v.  HaWs  adms.  1  Mass.  Rep.  101.— Am.  Ed. 


f 
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'  (n)  Tbe  old  role  in  Westminster  RaUvM^  that  an  instrument  comingfirom  the  op* 
posite  side,  after  notice  to  produce  it,  proof  from  the  party  who  called  for  it  was  not 
required  ;  the  very  circnmstance  of  its  being  with  the  other  side,  being  prima  fade 
evidence  of  doe  execution,  and  from  its  being  in  such  custody,  the  probable  igoo* 
ranoe,  in  the  party  noticing,  of  tbe  names  of  the  witnesses.  Rex  v.  Mddiezoy,  2 
Durnf.  6f  East^s  Rep.  41.  But  in  Gordon  y.  Secretan,  8  East.  Rep.  548,  it  was 
ruled  thst  a  party  calling  for  a  deed,  must  prove  it  in  the  sati  e  manner  as  if  it  had 
come  out  of  his  own  possession;  snd  the  practice  extends  to  unsealed  as  well  as  seal- 
ed instruments.     Wetfterstone  v.  Edgington,  2  Camp.  Rep.  94. 

A  certificate  of  r  public  (officer  made  <  vidence  by  an  Act  (if  Assembly,  is  admissi- 
ble, though  the  officer  certifies  in  addition,  to  extraneous  matter^  not  evidence. 
Johnson  v.  Rocker,  1  Doll.  Rep.  406. 
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not  require  aO  the  evidence  which  might  be  givcB ;  if  there  are      ch.  i. 
two  Botocribiflg  witnesges  to  a  deed,  or  a  dozen  pcesent  at  the  What  i«  the 
making  of  a  verbal' contract,  the  evidence  of  any  one,  while  un-  *2llIll!!II' 
contradicted,  is  sufficient ;  for  the  circumstance  6f  the  others 

i^uerc.  Whether  the  oertiSute  by  the  aecmaUttni  of  the  Nnvy  Depnrtrottnt,  vo- 
der the  seal  of  that  departiuent,  it  evidtfoce   Murrajf  v.  fFiUon,  1  Binn,  Hep.  551 . 

A  protboDoiarj's  enlries  upun  the  rrcord,  of  the  acknowledgment  in  open  court      \ 
ofa  deed  to  himself,  h)  the  Sheriff,  and  his  oenHleate  of  that  aoknowlr-ffgnient,  are       / 
eridenee  for  him  in  an  ejectment  for  the  land.  RickeU  w.  Benderwn^  6  Binn.  Rtp* 
133. 

A  genealogical  'table,  certified  under  the  seal  of  a  foreign  pabHe  offieer,  is  not 
evidence.    Let.  ofBaurt  r.  Day,  C.  C  Aprils  ISU,  M,  S.  Hep, 

A  rc'^iort  of  surveyors  of  a  vessel  is  not  evidence  of  ihe  faets  stated  in  if,  but  only 
that  a  survey  took  place.  WaUon  et  al.  w.  Int.  Co,  JV*.  Ji,  C.  C.  JSprU^  1806,  M. 
S,  Rep.     Cnt  v.  Del.  Iru.  Co  ibid.  Oct.  1809. 

But  the  depoaitioo  of  surveyors,  r^'ferring  to  their  report,  as  to  the  eondUion  of 
the  vessel,  makes  it  c ridcnee.     U.  Suoea  v.  MtcheB,  ibid.  Jan,  1811 . 

in  the  Admiralty,  the  record  of  a  warrant  and  survey  of  a  vesael,  ia  evidence  to 
prove  a  wunt  of  sea- worthiness,  in  an  aotioh  by  the  insured  against  the  undervriter. 
Brtnm  v.  Gsrord,  4  Feoles*  Rep  115. 

Quere,  Whether  the  register  of  a  vesael  be  prima  facie  evidence,  that  she  belongi 
to  a  cittzeD  of  the  U.  Sttitet,  Dederer  v.  Dei.  Iru.  Co,  C.  C.  Jipril,  1807.  M.  S. 
Rep 

An  entf7  of  «n  appointment  by  the  Governor,  in  the  register  kept  by  the  Se« 
eretarj  «f  the  Commonwealth,  is  good  evirlenee  of  such  appointment,  it  being  proved 
that  it  never  had  been  the  eostom  to  record  conmU&Uma  at  length.  Moore  v.  Bout' 
ten,  3  Serg  &  R.  Rep.  185. 

The  prooeeiiings  ofa  Presbytery,  art  evidence  ofa  suspension  or  discharge  of  a 
mmister,  but  not  of  particular  faeu  alleged.  Riddle  t.  Stephentt  8  Serg.  &  R, 
Rep,  637 

Thf  certifteate  of  the  Seeretary  of  State,  is  good  evidence  to  prove  that  a  foreign. 
minisiiM-  WHS  received  by  the  gf»vemment.  U.  Stain  v.  Little,  C.  C,  Oct.  1808, 
M.  S.  Rep.  \ 

The  gtneral  role  ia,  that  paymenfa  made  !to  any  other  person  than  the  plaintiff  \ 
in  the  suit,  must  be  proved  by  the  oath  ofa  witneai.  Cbig^^age  ▼.  Swan,  4  Binn,  } 
Rep,  150.     Cvtbtuh  v.  Gilbert,  4  Serj^  £f  R>  Rep,  SS6, 

The  list,  commonly  called  ilie  liat  nljhttpvrehaeere^  vaa  admitted  in  evideneeto  J 
pnyve  a  grant  by  WiiHam  Petm,  the  deed  of  whiah  was  aUeged  to  be  loat  Buret  t.  ^ 
Dippo,  1  Daa  Rep,  90. 

So  to  shew  a  giant  to  the  peraons,  imder  %hom  the  plaintiff  claimed,  vitboot  - 
proof  of  the  loas  of  the  deed.    Morrit*t  let.  v.  Vanderen,.t  Doll.  Rep.  64. 

A  copy  ofa  deed  enrolled  in  the  King's  Bench,  in  England,  proved  before  the 
Lmd  Mayor  m  London  to  be  a  tnie  one,  allowed  to  be  given  in  evidence  to  the 
joiy  to  aapport  a  title  to  lands  in  Penntylvama.  ByamU  Let,  v.  Edwardt,  1  DaU» 
Rep.  1. 

bi  an  action  fbr  the  price  of  goods  bought  of  a  third  person,  and  not  of  the  plain- 
tiff it  is  noteoropetent  for  the  clerk  to  prove  that  he  made  an  entry  of  the  sale  in 
hia  books }  the  books  themselves  most  be  produced.  Keclyy,  Ordet  ai,  1  DalL 
Rep,  310. 

If  the  signature  to  a  promissoiy  note  be  not  in  the  hand  writing  of  the  drawer,  bat 
in  that  of  a  third  person,  who  had  been  requested  by  the  drawer  to  sign  it  for  him, 
aoch  thhrd  person  must  be  produced  j  proof  of  the  hand  writing  ia  not  sol&oient. 
J^tKee  V.  MyerUext,  Addit,  Rep,  38. 
D 
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Ch.  I.      not  being  produced,  does  not  incline  the  mind  to  guapect  that 
What  is  the  the?  would  not  have  sworn  the  same ;  as  the  other  party  migM 

hett  evidence.        ^  '  .  r      j        o 

Where  dUbunementi  are  prored  to  have  been  nade  by  a  factor  for  his  prineipal, 
bat  in  eonaequeoee  of  a  lots  of  hit  papeiiv,  the  fiietor  it  unable  to  prore  the  amoant^ 
the  jury  may  make  a  reatonable  allovance  for  the  disborwmeDtt.  Sviger  t.  Den- 
nU,  %  Bmn.  Hep.  430. 

A  deelaration  by  a  yendor  eTinoiof^  a  ditpotition  to  defraud,  it  not  evidenee  against 
him  in  a  tabstrqueut  and  distinct  transaction  with  another  peraoot  not  then  in  eon* 
templation.    Share  r.  ,^lnder»on,  7  Serg.  &  B,  Hep,  43. 

The  testimony  oft  witness,  that  he  had  notice  of  the  dissolution  of  a  partnership, 
cannot  be  giten  in  evidence  in  a  suit  between  others  in  which  the  disttdntion  of  the 
partnership  at  that  time  becomes  a  material  question.  Shaffer  ▼.  Snyder,  7  Serg, 
&  R.  Rep,  503. 

The  power  of  an  agent  to  sell  lands,  must  be  in  writing,  and  proved  by  indifferent 

iritaesses.    MchoUtmU  let.  r.  MiJUn,  2  DaU,  Rep.  246.    S.  C  2  Teate^  Rep. 

S8.    S.  p.  MeredUhU  let.  v.  Macotty  1   Teaiee*  Rep,  200.     GtranPt  Lee.  ▼. 

Krebbe  et  ai.  cited  2  Teatee*  Rep.  38.   Les.  o/Phmtted  v.  Rudebagh^  1  Do.  502. 

/      In  Miusachuaete,  it  has  been  decided,  that  the  agency  of  a  person  whe  received 

'   his  appointment  in  writing,  cannot  be  proved  by  the  testimony  of  the  agent,  unless 

\    it  be  loator  destroyed.    Per  SxoewiGK  J.  The  Proprietore  of  lUentiebeck  /Htr- 

chaee  v.  CaU,  1  Maet.  Rep.  4S3. 

The  testimony  of  a  person  to  whose  care  a  paper  has  been  entrusted,  that  he  had 
made  search  and  could  not  find  it,  it  evidence  of  its  lost.  Jbnet  et  al,  v.  Falet^  5 
Mats.  Rep.  101. 

Facts  which  have  become  matter  of  record,  if  the  record  be  lost  or  dettroyed, 
may  after  proof  of  the  existence  and  lott  of  the  record,  be  proved  by  secondary 
evidence.  The  Inhab.  of  Stockbrk^  v.  The  Inhab.  ofWeet  SUtckbridge,  12  Ih. 
400. 

Thus  the  incorporatioQ  of  a  town  may  be  proved  by  parol  evidence,  if  the  act  of 
incorporation  be  lost  or  destroyed,  ibid. Dillingham  v.  Snow,  et  aL  5  Do.  547. 

If  the  deponent  is  in  Court,  his  deposition  cannot  be  read.  Doe  ex  d.  Sergeant  f, 
Adama,  1  Tyl.  Rep.  197. 

A  deposition  illegally  taken,  cannot  be  read  after  deponents  decease,  upon  the 
principle  that  it  is  the  best  evidence  vhieh  can  be  produced.  Johneon  v.  Clark, 
ibid.  449. 

The  depotition  of  a  former  town  clerk,  may  be  admitted  to  shew  his  genatd 
mode  of  transacting  hit  official  business.   Taylor  v.  Holcomb^  2  Tyl.  Rep.  344. 
'    Parol  evidence  cannot  be  admitted  to  prove  that  which,  if  it  exist,  ought  to  ap- 
pear on  reconl.  Franklin  et  al.  v.  Rrovneon,  2  7)fl.  Rep.  103.  Pitto  v.   CUtrkt 
2  Roet'9  Rep.9Sl. 

A  surrender  of  the  principal  into  Court,  can  only  be  proved  by  the  record.  FiUh 
V.  HaU,  Kirb.  Rep.  18. 

In  an  action  for  giving  the  plaintiff  a  dose,  m  tome  tody,  hit  mother  vat  allowed 
to  testify  to  his  complaints  next  morning,  and  from  the  neeestity  of  the  case,  what 
lie  said.  Goodwin  v.  ffarrieon,  1  Root*9  Rep.  80. 

Parol  evidence  of  the  contents  of  a  libel  is  not  evidence,  unless  it  be  lost,  de- 
stroyed, or  in  the  hands  of  the  defendant.  MpenwaU  v.  Whitemare,  ibid.  408. 

How  far  the  copy  of  a  deed  is  evidence,  which  is  not  directed  by  law  to  be  en- 
•  rolled.  Vide  CatrolPe  lee.  v.  Uewellen,  I  Ear.  ^MHen  Rep.  162. 

The  copy  of  a  will,  with  letters  testamentary,  under  the  hand  and  teal  of  the  de« 
pnty  commissary,  was  admitted  in  evidence,  on  proof  that  diligent  search  had  been 
mnde  for  the  original,  and  that  the  signature  was  io  the  hand  writing  of  the  deputy 
commissary.  SmUhU  lee,  v.  Steek^ibid,  419* 
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haTe  called  them,  had  be  not  known  that  the  fact  deposed  by  one      ch.  i. 
was  coDsistent  with  the  tnith.(o)  When  more 

There  are  two  cases  indeed  in  which  our  law  requires  at  least  Jj^J*^^. 
two  witnesses;  tiz.  on  indictments  for  perjury  and  for  treaaat^p)  «d. 


In  old  tnnnetiooi,  beamj,  where  it  it  the  best  eWdenoe  the  oatare  of  the  ease  Mu«^?0  ^* 
^  vili  ■dmit,  w'di  be  admitted.   Chirbome  ▼.  ParrUhy  8  IVath.  Rep,  146.  Mod.  193. 

in  an  aeeoant,  it  is  not  Mfficient  to  charge  balaneet  of  nther  aeooantt,  without 
prodocing  and  ikroViog  them  at  alleged  to  have  beeo  settled,  if  thej  exist,  onlest  the 
defendant  acknowledged  them  to  be  just,  and  promiaed  payment  LewU  v.  Bacon^ 
S  Htn.  &  Munf,  Rep,  89. 

The  book  of  the  Judge  of  the  Court  of  Probates,  oontaining  t,he  record  of  the  pro- 
bate of  a  will,  may  be  given  in^evidenee  in  ejectment,  it  it  be  proved  that  the  original 
will  was  l^st.  JaekBon  ex,  d,  DoruUdeen  ▼.  Lueett,  2  Cometh  Rep.  369. 

The  confession  of  the  plaiotHTthat  the  timber  was  taken  bj  a  bailiff  undler  an  at- 
tachment, is  not  snffieient  evidence  of  the  attachment,  bnt  the  record  itself  ought  to 
be  produced.  Jermer  ▼.  J^^jfe,  6  Johne,  Rep,  9. 

The  Court  refused  to  receiw  parol  evidence  of  the  contenu  of  a  certiorari/  6ie 
original  or  a  sworn  copy  most  be  produced.  Bnuh  ▼.  Taggart^  7  Johm,  Rep,  19. 
£t  Tide  J^Mler  v.  7Vii2f,  IS  Jehru.  Rep.  456. 

In  an  action  of  trespass  for  entering  plaintiffk  oflSee  and  taking  a  bill  of  lading,  kc. 
evidence  may  be  given  of  the  contents,  He.  of  such  bill,  without  notice.  S.  P.Jack* 
eon  ex.  d  LMngaUm,  v.  JKfeseUtrack,  10  Db.  336.  , 

Parol  evidence  of  a  disclaimer  of  title  to  real  property,  is  not  admissible.  Jackton 
ex,  d.  Van  AUen  et  al,  v.  Foidurgh,  7  Johne,  Rep.  186.  RraM  v.  JJvermore^ 
10  Be.  35S. 

Where  a  note  is  given  to  settle  sn  aeenunt,  the  plaintiff  cannot  give  in  evidenee 
the  account^  nor  can  he  give  parol  evidence  of  the  contents  of  the  note,  unless  he 
clearly  shews  that  the  note  has  been  lost  or  destroyed.  Ang^  t.  FeUon,  8  Johne, 
Rep.  149. 

^  is  competent  for  a  defendant  in  ejectment  to  prove  that  a  person  claiming  aa 
patentfe,  although  of  the  same  name,  was  not  the  patentee  intended  by  the  grant. 
Jackeen  ex,  d.  ShuUz  etoL  v.  Goes,  13  Jokne.  Rep.  518. ' 

How  fkr  want  of  intention  to  violate  a  penal  Statute  is  admissible  in  bar  of  the 
penalty.  Sturgee  v.  JHSntland,  Anth,  JV.  P.  153.— Ah.  Ed. 

(o)  A  party  has  a  right  to  call  as  many  witnesses  ss  he  thinks  necessary  to  make 
out  his  case ;  and  the  Court  will  not  interfere,  unless  there  is  proof  of  oppression*  \ 

Be  BenneviUe  v.  Be  ReuneviUe,  I  Sinn,  Rep.  46.  S.  C.  3  TeatCM'  Rep.  558.— 
Am.  Ed. 

(p)  The  Constitution  of  the  United  Statee  directs,  that  <*  no  person  shall  be  con- 
victed of  fretuon,  unless  on  the  testiiuony  of  two  witnesses  to  the  same  overt  act, 
or  on  eonfr'stton  in  open  Court.  **  Art.  3.  sec.  3.  Vide  Act  of  30<A  April ^  1790, 
8X.  U',S.92. 

Under  the  Act  of  Assembly  of  Pemtt^/namia,  on  an  indietment  for  treason,  the 
defendant^  confession  proved  by  two  witnesses,  is  not  sufficient  to  convict  him.  But 
a  confession  is  good  by  way  of  corroboratinii.  Therefore,  where  a  defemUnt  was 
proved  guiHy  of  one  overt  act,  it  was  held,  that  his  confession  might  be  prxl  •'••^d  to 
•obstantiate  another  species  of  treasf>n.  Commonwealth  v.  Roberta,  I  Ball.  Rep, 
39.   Commomoealth  v.  M'  Carty,  2  Ball.  Rep.  86. 

On  an  indictment  ftvr  p^'gui^,  two  wUnenea  are  not  oecessary  to  dtspr<*«'t>  the 
fittt  sworn  by  the  defendant,  but  where  there  is  Hot  oiie  wiinens,  some  oihi  r  evi. 
denct  ought  to  be  adduced.  State  t.  Boj/wirdi  I  JVM  ^  M  CortP*  Rep.  549.-* 
Am,  Ed. 
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Gh.L      in  the  case  of  perjarj  the  raaaoii  is  obvioug,  for  if  onlj  one  wit- 
When  more   nesB  were  to  be  called  to  cootradict  the  oath  of  the  defendant, 
DeM  itTeqt^r-  there  wottld  t»e  oath  against  oath,  and  both  being  equally  enutled. 
^'  to  credit,  the  jury  could  not  conclude  that  the  defendant  had 

""""""^-^  sworn  falsely.    A  reason  something  like  this  has  been  assigned 
Com  ^fr*^^  ^^^  requiring  two  witnesses  in  treason ;  for  it  has  been  said  that 
there  is  the  accused's  oath  of  altegiance  to  counterpoise  the  in- 
formation of  a  single  witness  :  but  the  true  reason  which  induced 
the  Legislature  to  require  two  witnesses  in  such  cases,  undoub- 
tedly was,  a  due  regard  to  the  lives  and  liberties  of  men ;  which 
in  heated  and  intemperate  times,  would  be  much  more  liable 
to  danger  from  pretended  plots  and  conspiracies,  if  one  witness 
was  permitted  to  convict  them  of  such  offences ;  and  therefore 
7  fc  8  w.  3,    the  Statute  of  7.  ^-  8.  W.  3.  enacts,  that  no  person  shall  be  tried, 
'  '  '   '       or  attainted  of  such  treason  as  induce  corruption  of  blood,  or  of 
mis-prison  of  such  treason,  but  by  the  oaths  and  testimony  of  two 
lawful  witnesses,  either  both  of  them  to  the  same  overt  act,  or 
one  of  them  to  one  and  the  other  of  them  to  another  overt  act  of 
the  same  treason,  unless  the  party  indicted  and  tried  shall  wil- 
lingly and  in  open  Court  confess  the  same,  or  shall  stand  mute 
or  rel\ise  to  plead,  or  in  cases  of  high  treason  shall  peremptorily 
challenge  above  the  number  of  thirty-five  of  the  jury  :  and  by 
Seet  4.         another  section  it  is  enacted,  that  if  two  or  more  distinct  trea- 
sons of  divers  kinds  are  alleged  in  one  indictment,  one  witness 
produced  to  prove  one  of  the  said  treasons,  and  another  witness 
to  prove  another  of  the  said  treasons,  shall  not  be  deemed  to  be 
two  witnesses  to  the  same  treason  within  the  meaning  of  the 
1  Edw.  S,       Act    This  Act  was  little  more  than  a  re-enactment  of  the  pro- 
5  k  6  Edw.'s,  visions  of  two  former  Statutes ;  though  U  may  be  proper  to  ob- 
c.  ii,t.  IS.     serve,  that  petit  treason  is  particularly  mentioned  in  the  first  of 
them,  and  therefore  two  witnesses  are  still  required  to  prove 
that  offence,  and  every  other  species  of  treason,  unless  where 
the  general  provisions  of  these  Statutes  have  been  restrained  by 
1  Ce  fi  Phil,  tc  other  Statutes.    This  has  been  done  in  the  cases  of  treason  con- 
Marj.o.  10,  ceming  the  current  coin  or  counterfeiting  the  King's  signet, 
flame  \e«r,     privy  scsl,  and  great  seal  or  sign  manual,  or  bringing  counter* 
GahKgi'n**     ^®*^  ^^^^  ^^^^  ^^^  realm,  or  for  any  offence  by  impairing,  counter- 
case,  1  Leach,  fei ting,  or  forging  the  current  coin,  which  has  been  held  to  ex- 
Crown  Law,  ^jj^  ^  ^jj  offences  touching  impairing  the  coin,  which  should 
39  k  40  G.d,  afterwards  be  made  treason.    And  by  a  late  Statute  made  for 
®'  ^^*  the  immediate  protection  of  the  late  King's  life,  it  is  enacted, 

that  in  all  cases  of  high  treason,  when  the  overt  act  alleged  in 
the  indictment*  is  the  assassination  of  the  Eing»  or  any  direct 
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attempt  against  his  life,  or  against  his  person^  the  prisoner  shall      ch.  i. 

be  tried  according  to  the  same  order  of  trial  and  upon  the  like  When  more 

evidence  as  if  he  stood  charged  with  murder.  „es8  it  rcquir- 

The  law  never  gives  credit  to  the  bare  assertion  of  any  one,  ''^- 

however  high  his  rank  or  pure  his  morals,  but  always  requires  — — 
the  sanction  of  an  oath  :*  It  further  requires  his  personal  at- 
tendance in  Court,  that  he  maybe  examined  and  cross  examined 
by  the  diflferent  parties  ;(q)  and,  therefore,  in  cases  depending  on 
parol  evidence,  the  testimony  of  persons  who  are  themselves 
conusant  of  the  facts  they  relate,  must  in  general  be  produc- 
ed }(r)  for  the  relation  of  one  who  has  no  other  knowledge  of  the 
subject  than  the  information  which  he  has  received  from  others, 
is  not  a  relation  upon  oath ;  and,  moreover,  the  party  against 

*  In  the  Court  orChanefr}^,  tt  peer  of  the  rtalm  pats  in  his  antwer  ap'bn  hofiour, 
hat  hi«  afidtttit^  anxrmer  to  inurrogatoriet,  voA  exandnatien  €u  a  vriinen,  moat  be 
on  oath,  Meert  v  Lord  Stourton,  I  P.  Will,  146.  See  alftO  Lord  Shaftnbury  v. 
Lord  Digby^  3  Mod.  99  ;  and  if  one  who  is  sittiog  ••  Judge  or  jaryman  happen  to 
know  a  (aet  wiUt  which  the  other  Judges  or  jorort  are  onHcqaainted,  he  it  tworn 
and  openly  cxaTOined  as  to  the  i'aet,  the  tame  as  aoj  other  witness,  and  equally  lit- 
ble  to  croas-exammatioD.  Vide  2  ^.  TV.  809 ;  3  St.  TV.  I4l  1 5  St.  TV.  98 1  KeL  13.         ' 

Though  the  partj  has  a  right  to  insist  on  ibe  examination  of  witnesses  on  oath,  he 
maj  waive  this  right,  and  bind  himself  bj  their  declarations.  Thus,  in  an  aetion 
for  goods  sold  and  delivered,  the  defendant  having  said,  that  he  would  paj  the  mo- 
ney,* if  .^f.  would  diselare  that  he  had  delivered  the  goods ;  the  deelaration  of  ./f.  that 
he  had  delitered  them,  was  held  by  i^rd  ELLurBoaoveH  to  be  evidenee  against  the 
defendant,  after  the  death  of  ^.  Daniel  v.Fitt,  Sittings  after  Mieh.  Term,  1806. 
And  in  subsequent  oases  it  baa  been  hulden  that  siieh  deelaralions  may  be  given  la 
evidenee  even  during  the  life  time  of  the  person  making  it.  Vide  WilUamt  v.  Imtes, 
I  Ctttttpb.  d64,  and  other  cases  there  cited,  and  the  note  pott  [149.] 

(9)  '^^^  3^**7  GAnnot  take  out  with  them  depositions  unless  by  oonseoti  White  v. 
Beahipg,  1  YeaitB*  Rep.  400.  Et  Tide  Pertne  v.  Van  J^te,  1  South'o  Rep,  146. 
RerHet  v.  Blair,  1  Johnt.  Ch.  Rep.  101.  Redtngton  v.  SotUhai,  4  Pric^o  Ejt. 
Bep.  «3«^Am.  Ed.  ^^v -^ -     * 

(r)  The  law  requires  the  sanction  of  an  oath  to  alf  parol  testimony.  Gray  v. 
Goodrich,  7  Johnt,  Rep.  95.  Et  vide  Oveneert  of  Qermantewn  v.  Overteero  of 
Livingston  y  9  Caineo*  Rep.  107.  Jackaonex,  d.  Wattonv.  Crit,  UJo/ma.  Rep.AST. 
Ckdrbome  v.  Parrith,  3  Waoh.  Rep.  146.  J}avis  et  al.  v.  Wood,  1  Wkeat.  Rep. 
6.  PhiUpt  v.  Thompson  et  al.  1  Johno.  Ch.  Rep.  140.  Woodard  v.  Paine  et  al.  15 
Johnt.  Rep'  493. 

An  opinion  aaid  to  have  been  expressed  by  one  of  the  devisees,  is  not  admiuible 
to  prove  the  testator  was  insane.  Pkelpt  v.  Rartroell,  1  Miatt.  Rep.  71. 

The  declarations  of  a  sapppsed  grantor  in  a  deed,  after  its  date,  **  that  he  never 
hadnuxde  a  deed**  Uc.  cannot  be giv»*n in  evidence  against  the  party  oUiming under 
k,  after  the^gnntcr'ft  death.    Bardet  ▼.  Belprat  etoL^  Mut,  Rep.  709. 

The  depoBitkm  of  (he  mother  t^  a  bastard  child,  taken  ex  parte,  and  before  any 
loit  was  commenced,  cannot  be  read  in  evidence,  though  the  mother  be  dead. 
J^ Ronald  v.  Sekei  Mm  of  Greenwich,  I  Root^a  Rep.  154. 
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Ch.  I.  whom  sach  evidence  should  be  permitted,  would  be  precluded 
Hearsay  from  hls  benefit  of  cross-examination*  The  few  instattces  in 
cvideooe.     ^j^j^j^  ^j^jg  general  rule  has  been  departed  from,  and  in  which 

""""""*"""  hearsay  evidence  has  been  admitted,  will  be  found,  on  examini^ 
tion,  to  be  such  as  were,  in  their  very  na'ture,  incapable  of  po* 
sitive  and  direct  proof.  Of  this  kind  are  all  those  which  can 
enlj  depend  on  repuUUimu  The  excluding  of  hearsay  evidence 
in  questions  of  pedigree  or  euetom,  would  prevent  all  testimony 
whatever;  for  the  evidence  of  any  living  witness  of  what  passed 
within  the  short  time  of  his  own  memory,  would  often  be  insuf- 
ficient in  the  former  instance,  and  could  never  avail  in  the  other« 
where  the  usage  and  understanding  of  ancient .  times  must  be 
proved  to  establish  the  right  which  is  claimed.  In  these  cases, 
,  therefore,  the  law  departs  from  its  general  rule>  and  receives 
evidence  of  the  declarations  of  deceased  persons,  who*  from  their 
situation,  were  likely  to  know  the  facts  ;  and  also  the  general 
reputation  of  the  place  or  family  most  interested  to  preserve  in 
memory  the  circumstances  attending  it.  Any  thing  which  shews 
such  reputation  is,  on  a  question  of  this  sort,  received  in  evi- 
dence, though  oftentimes  wholly  inadmissible  in  other  cases.(9) 
Therefore,  if  a  question  arise  as  to  the  legitimacy  of  A  decla- 
rations of  his  father  and  mother  deceased,  as  to  whether  they  were 
married,  and  whether  the  party  waa  born  before  or  after  mar- 
riage, are  good  evidence,  but  not  to  prove  that  the  child  born  in 
J^],f,^*^'JJL^' wedlock  is  illegitimate  for  want  of  access  (1)  (t).  So,  to  prove 
491.  See  this  the  state  of  a  family,  as  who  a  man  married,  what  children  \xm 
tom"o!'3  6  4.  ^^^*  whether  legitimate  or  illegitimate,  that  ^.  died  abroad,  &c* 
declarations  of  deceased  members  of  the  family,  whether  con- 
nected by  blood  or  by  marriage,  are  admissible,  but  those  of  de- 
Vowietv  <^c&s^^  neighbours  or  acquaintances  are  not  so.(£)  In  these 
ounR.  13      cases  also,  the  recital  in  deeds,(S)  the  findine  of  a  special  ver- 

Whitlockv.      -; ' 

Baker,  Ibid.   ^^   'j^^^  declarations  of  on^  co-obligor  not  sued  witk  the  defeodaat  are  not  evideiioe. 

-^herify.  Forgue,  ihid.  502. 
S)  B.  N.  P.       Where  the  defendant  claimed  under  a  corporation,  the  cTidcnce  of  the  elerk  aa 
5.  294,'  5.      to  the  declarations  of  the  trosteea  it  not  legal.    Jackton  ex.  d.  DonaUy  ▼.  fVaith, 
3  John».  Rep.  926. 

In  a  writ  ofhomine  ref^egiandOf  the  eonfeuiooaof  the  officers  who  seized  the  per* 
sons  claimed  aa  slaTes,  cannot  be  given  in  evidence  against  the  party  nuking  the 
.    avowry.    Mu  v.  Eit&nger,  1  ^nth.  JV.  P.  Cat.  47.~-Ax.  Ed. 

(«)  When  no  act  of  infiorporation  can  be  foand  of  a  parish,  which  had  existed  more 
'.  than  forty  yenrs,  the  Court  admit)  ed  proof  of  its  ineorporatioD  by  repotatioo.    Dil» 
Ungliam  v.  Snav  etaLS  Mii99,  Rep.  547...^Ah»  E^. 

(0  Vide  Bmolea  v.  Bingham,  S  Munf.  fiep'.  44S.— Am.  Ed. 
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diet  between  other  members  of  the  family,  stating  a  pedigree,  ch.  l 

inscriptions  on  old  gravestones,  heralds  books,  entries  in  family  eVideoce. 

bibles,  the  statement  of  a  pedigree  in  a  bill*  in  Chancery,(l)  a  ' 


—  (1)  Taylor  v. 


^ 


•  It  !u»  been  sappoOTd,  (Tide  PhUUpi'a  Law  ofjEvidence,  «d  ed-  S63,and  4th  ed.  3  n*'/L^'  ^' 
356,)  that  these  eatea  have  been  oTerroled  by  the  deoUion  of  the  House  of  Lords^ 
aod  the  answers  of  the  Judges  io  the  Banbury  Peerage  case.  In  ansver  to  a  ques- 
tion pat  to  the  latter,  they  delivered  their  opinion,  that  a  bSU  in  equity,  *'  filed  for 
thepurpMe  ofeMtabMinffthe  legiHmaey  ofrnpardcuiarpenrnj  or  depositions  takc;n 
under  it,  caonoi  be  received  in  evidenee  in  the  Courts  below,  oq  tho  trial  oi  an  ac- 
tiim  of  ejeetment  against  a  party  not  elaiming  or  deriving  title  under  the  ptahitiff  or 
defendant  in  the  Chancery  suit,  either  as  evidence  of  the  (acts  therein  deposed  to,  or 
u  declarations  respecting  pedigree."  It  should  here  be  obaerred,  that  the  bill  in 
the  case  referred  tothera,  itself  showed  that  the  legitimaoy  of  the  plaintiff  was  a 
matter  of  dispute,  so  that  it  was  impossible  to  consider  it  as  the  admitted  reputation 
of  the  family,  that  the  party  was  legitimate.  But  in  the  case  referred  to  in  the  Usxt, 
the  pedigree  formed  no  part  of  the  controversy,  but  was  merely  the  statement  of 
the  party's  sitnatioo  to  shew  that  he  vas  in  a  eondition  to  contend  for  the  right  which 

fs  disputed;  and  it  must  be  observed,  that  in  answer  to  the  same  queauon,  which 
s  genend,  **  whether  any  bill  in  Chanoety  could  be  received  in  evidence  in  a 
art  of  Law  to  prove  any  facts  either  alleged  or  denied  in  soeh  bill,"  the  Judges 
laid,  that  **  generally  speaking,  a  bill  in  Chancery  cannot  be  read  in  evidence  in  a 
<3oiirt  of  Law,  to  prove  any  fact  either  allegod  or  denied  in  such  bill.(t)  But  whe- 
ther any  possible  ease  might  be  pot  which  would  form  an  eseeption  to  such  general 
rule;  the  Judges  would  not  ondqrtalce  to  say  .**  Vide  2  Selv.  JV\  P,  684.  And  in 
the  subsequent  case  of  the  Berkley  Peerage,  Mr.  Justice  Lawhbhcb  said,  "  it  is 
reasonable  only  that  such  declaratioos  should  be  received  as  have  In  their  favour  a 
presumption  of  being  eonsistent  with  the  truth*  This  presumption,  must  depend 
(Ml  oiroumsCances}Vnd  If  the  relator  has  no  intenest  to  serve,  or  any  object  to  answer, 
•s  maj  be  the  c^ae,  where  declarations  are  made  subsequent  to  the  commencement 
of  a  suit;  and  if  there  is  no  ground  for  supposing  tliat  the  relator's  mind  had  anj 
'bias,  it  ia  not  unreasonable  to  conclude  that  he  has  not  ezeeeded  or  stopped  short  of 
tlie  limits  of  truth.  In  such  a  ease,  the  admission  of  their  declarations,  though 
without  the  sanction  of  an  oath,  aiid  without  any  opportunity  of  cross  examination, 
may  be  attended  with  leas  inconvenience  than  would  follow  from  a  total  rejection  of 
the  evidenee  ;  but  wbere  a  dispute  or  doubt  exists,  aod  members  of  the  family  are 
firodoced,  and  even  examined  on  oath,  as  witnesses  in  a  cause  ;  such  a  proceeding 
^atroys  afl  the  weight  and  credit  which  is  due  to  an  unbiassed  declaration,  and  is 
not  admissible  against  a  person  who  was  no  party  to  the  suit,  much  less  would  any 
werbal  declaration  or  written  memorandum,  made  under  aDch  a  bias,  be  admissible. 
Vi^e  2  Seiw,  684.  On  the  same  principle,  where  the  owner  of  a  particular  farm 
was  called  upon  to  repair  a  road,  Mr.  J.  DAKPism  refused  to  admit  an  award  made 
many  yean  before ,  as  evidence  of  his  liability ;  for  the  acooii^  which  deceased  wit- 
Besses  might  have  given  to  the  arbitrator  could  not  have  been  received,  as  belag 
mw\epa8t  Hiem  motam  ;  nnd  it  theywtrt  not  admissible,  bis  opinion,  founded  on 
soeh  testimony,  could  be  entitled  to  no  greater  degree  of  weight.  But,  on  the  con- 
trary, where  depositions  taken  on  one  custom  of  a  manor,  incidentally  mentioned 
another  s  they  were  considered  admissible,  even  as  declarations,  because  there 
was  no  dispute  respecting  the  custom  they  were  .to  support*  Fretinan  v.  PhiiUpg, 
post.  [64] 

(I)  The  aneient  rule  was,  that  the  allegations  of  a  bill  in  Chancery  was  evidence 
against  the  complainant,  the  modem  role  is  different,  J^bUck  v.  HazebrigU  exs, 
1  Manh,  Rep,  93.— Ak.  Eo« 
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Cb.  I.      paper  writing!;  purporting  to  be  an  old  will  in  a  cancelled  state. 

Hearsay     which  oevor  appeared  to  ha^e  been  acted  upon,  but  which  was 

*J^  foudid  amongst  the  title  deeds  of  a  former  possessor  of  the  es- 


i 


1^  Doed      ^^»'(1)  o^  the  like,  are  good  evidence.(t<)    Aut  where  there  is 

E    I  Pom-     * 

broke  ,11    t  1     (v)  »^cnec  of  hearsaj  was  periQitt^d  to  be  givea  to  prove  (nsdi^rr  e.  SnictlantfM 

East,  509.   ,    lea.  v.  Poole,  t  IkUl.  Rep,  14.  JDougUu  ▼.  Sanderton,  1  Teatct*  Rep.  15    S,  C. 
*.      2  Hofl.  Rep.  n«. 
•   i         Evidence  oi  hearsfly  from  l!be  father  and  «other,  ii  oot  adaiiMible.in  a  q«ieitiail 
of  age.  Lb9,  9fM6erUonf.  Robeson,  1  DaiL  Rtp,  9. 
^         What  baa  been  aaid  by  a  deMaa«fd  peraoii,  m  relaiioQ  lo  a  bouiidary,  m  etidenee. 

Caufinan  t.  Congregation  of  Cedar  Spring,  6  JKnn.  59 
,         And  neb  evidence  Ta  admiflsiblf,  akboogb  an  iioiilieaiion  followa  firom  it  that  a 

turvey  waamade.  HamiUen  ▼.  Mnor,  9  Serg,  U  R.  Rep.  70. 
*«,  The  rale  €if  poet- Stem  motam,  it  aeens,  io  reapeet  t»  ^eolaratioiit  in  relation  to 

pedigree,  baa  not  been  reoqgniaed  in  the  U.  Suoee,  Boudereau  w.  Mmiigomery, 
,     !       C.  C.  JVov.  1891.  M.  S.  Rep. 

An  ex  parte  affidaWt  niade  abroad,  tsmf  be  admitted  to  prove  pedigree ;  and  the 
identity  of  a  peraoa,  ao  far  aa  rrapeets  marriage,  bot  not  t«  eatablitb  an  independ^^ 
\     faet.    fbj^fer't  fM.  T.  AbMi^fon,  1787,  eited  9  HaO.  Rep.  117.   I  Teateo^  Rep.  l^T 
/     Ifmd^T.  LUOe,  1  rMtfe«'J^.159.  Let.  ofUUyy.^intsmiXUr,!  Teates'Rep.iS, 
'  Bot  ft  aeema  an  er parte  aradarit  made  in  another  State^  would  not  br  admitted 
to  prove  pedigree.  I)ougiae*a  lee.  ▼.  Sanderaem,  9  DaU,  Rep.  1 18. 
f  0epoaitiona  of  deoeaoed  witneaaea,  wh«fther  io  or  ont  of  the  State,  in  a  eaae  be- 

tweeo  other  partiea,  may  be  adnirted  to  prove  padigrre,  «|iiid  that  whether  mado 
\  after,  or  before  the  QOration  of  pedigree,  had  become  a  iobieet  of  oootroveray. 
/    S&rderean  v.  Montgomery,  C.  C.  JWv.  1891,  Jf  S 

Ex  parte  dopoattiona  are  not  admiiaible  toeatabiiib  an  independent  title,  but  may 
^  be  read  in  evidene*'  of  boaadary,  or  by  way  ot  corroboration  of  other  reatimony. 
Sturgeon  r,  Waugh,  9  Yealee  Rep,  476.  Lee.  of  UUgy.  JEmtimiUer,  1  Teateo* 
Rep.  98, 
'  Evidence  by  hearaay,  ami  genersi  reputation,  it  auSloient  aa  (o  pedigree.  Jaekoqn 
ex.  d.  Rote  et  al.  ▼.  Cooky,  8  Johns.  Rep.  99.  Bot  oot  to  eataibUah  the  freedom 
of  an  aneeator.ltoiM  etaLv.  Wood,  1  Wkeat.  Rep:  6. 

Hearaay  evidence  is  ioeompeteot  to  eataUiah  any  apeoilk  faet,  which  ia  in  its  na* 
tore  soseeptible  ot  being  proved  by  witnesses,  who  spenk  from  their  own  know 
ledge.  JBma  Queen  and  child  v.  Btphum,  7  Craneh'e  Rep.  990.  Honst  v.  ft'ood, 
I  Wheat.  Rep.  8. 

That  hearsay  evidenae  aappoaea*aoroe  better  evidence  which  might  be  adduced, 
is  not  the  sole  groand  of  its  exclqsion.  Its  intrinsic  weaknf?ss,  its  incompetency  to 
satisfy  the  moid  of  the  existence  of  the  fact,  and  the  frauds  that  might  be  practised 
under  its  cover,  oombine  to  sapport  the  role  of  its  if  (admissibility,  iind. 
^  There  are  someexaeptfooa  to  this  rale,  vis.  eases  ofpedtgree,  oipreecriptioUf  of 
cvstom,  and  in  some  instancea  of  Aoim«&iry.  ibid.  990. 

The  circumstance  that  the  eye  witnesses  to  a  specific  faef  are  dead,  will  not  jaa« 
tify  tbeVdmisaion  of  hearaay  evidence  to  piove  that  faist.  ibid. 

Reputed  bonndaries  are  often  proved  by  thrt  testimony  of  aged  witnes^s,  and  die 
hearsay  evidence  of  soeh  witneasea,  has  been  admitted  to  estaUiah  such  lines  In  op- 
position to  the  calls  of  aa  ancient  patent.  Conn  etoLv.  Penn  et  al.  1  Petero^  Rep, 
496. 

Though  hearsay  and  reputation  mayjbe  received  as  evidence  to  pron^ ^<&^ree,  yet 
where  the  witnesses  are  not  connected  with  thf  family,  have  no  peraoaal  Itnowledge 
of  the  facts  of  %hieh  they  speak,  and  have  not  derived  their  information  from  pi^rsona 
connected  or  particularly  acquainted  with  the  family,  but  speak  generally  of  what 
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110  question  about  the  parents  of  a  perBon,  but  merely  as  to  fbo     cb.  L 
place  of  his  birth,Cl)  the  declarations  of  his  parents  or  others  as     Heanay 
to  that  fact,  are  not  admissible^i?)  ^Jdentm. 

In  questions  abont  a  right  of  way  also,  reputation  has  been  j.  T 

received  ;(£)  and  to  prove  a  piece  of  land  puridofan  Male,  de-  habitHnti  of 

Erith,  3  Cut, 
*^ 

Ibej  biiTe  betrd  and  undentood ;  soeH  evideoee  h  iDnflakot  for  ttiat  PVpo^H^  ^'  ^*  ^' 
JiacktOH  ex.  d.  GurUmd  ▼.  .Browner,  18  Johm.  Jtep,  37. 

A  n^fpster  of  birthi  and  marrivgeB  kepi  io  (be  reeordi  of  a  town,  ia  erkleiiee  of  t 
pedigree  and  heiiiihip.    Jackton  ev,  d,  Mitier  ▼.  Btiteham^  15  Mm,  Rep.  S26k      i 
Hearsay  ta  admipaible  aa  e?ideiiee  of  the  death  of  a  peraoa,  Hid, 
R<:cita«9  io  a  eoitfe>anoe  are  eridrDec  of  pedigree.    Jjgt,  of  Paxkm  V.  Price,  t 
Teatee*  Rep.  500.    Merri^tlea,  v.  Vandereny  1  Ball  Bep,  67. 

Bepoaitioos  of  atteient  peraons  admSasible  io  pnm;  pedigree.    Jcnkiru  ▼.  7W»  ei 
s4  1  fTaeh.  B^  190. 
.    Beanay  «vidA«ce'adoiiiMbIe  to  profe  adeeatera  to  baiie  been  JidKon*,  tML 

Hearaaj  evidence  maj  be  received  to  prote  retaliouihip,  when  it  eorof  a  from  a 
deeraacd  rplatbe,  and  made  nader  cireumstanees  to  preclude  a  suapicioo  of  biaa. 
CAa^maii  ▼.  Chapman,  e  Cm*  Bep.  347.  Et  vide  BuUer  v.  Ba^eeU,  4  JB;.  Ae^. 
S91. 

So  when  it  waa  derived  from  a  pet  aon  who  wai  then  heir  at  law.  Paneoaet'e  2et« 
V.  Jiddiem,  1  llai\  &  Johns.  Bep,  357.  ^  ' 

An  cniry  respeetios  (be  age  of  a  ehild,  in  a  book  called  a  famtlj  bible,  in  tha 
liand  writing  of  the  broclier  of  the  ebiki,  and  aopportod  by  bia  oath,  tfiat  by  (he  d^ 
rection  of  hia  deeeaaed  lather,  be  copied  that,  attd  other  entriea  reapecting  the  i^ea 
of  the  fiimily,  from  knoihe  book  in  wblcb  the  orighial  entries  were  made  in  liisfa- 
tber'a  hand  writing-,  withoot  aeeoauting  for  the  non-production  of  that  book,  is  not 
erideoee.    CurlU  et  al.  ▼.  PaSien  etaL%  Sergr,  ^  B.  Bep  185. 

Legftimaey  ofa  ehjUl  preaamed  on  alight  pitMt,  after  th^  lapae  of  thirty  yeart,aad 
the  death  ol  father  and  child.    Jekiuen  ?.  Johnien,  1  £;.  Bep,  595. 

Dea^  of  a  person  out  of  the  State  ma)  be  pr<t*ed  by  repntatioo  among  his  reia« 
lions.    Emng  t.  Savaty,  3  Bfbb,  Bep.  S3S. 

CfHmon  reputation  ia  traditfcmat  evidenoe,  to  prove  two  peraona  m  be  bralhen  of 
the  whole  blood ,  if  better  eviSenee  cannot  be  prodaced.  Jokamn  y.  Btimtrd,  1 
Bar.  U  M'Ben.  Bep.  SSt. 

A  special  verdict  or  depoaitiOQa  taken  in  a  ease  between  different  parties,  ia  ad« 
missibt*-,  to  prove  pedigree  ;*bat  fai  ease  of  depoaitJons,  (be  wimeaaea  muat  be  deadU    . 
Mtfoderau  v.  Mentgumery,  C.  C  Abv.  1891,  M*  8.  Bep,    Lm.  ofBami  v.  Beof, 
C.  C.  JiprU^XiSLX^M  S,  Bep 

Vide  Pegram  v.  babMl,  %  Ben*  O  Mutif.  Bep,  193.  Levett  ▼.  Armld,  S  Munf. 
Bep  167. 

An  ancient  accoant  in  the  hand  writing  of  the  plaintHf  ^  aneeator,  found  with'  tba 
(hie  papera,  cannot  be  raeeivrd  in  eridenee,  in  aapport  of  the  title,  ^ickoon  T« 
Murray,  Jnth.  M  P.  Com.  76 

Tboogfa  the  general  mJe  ia,  that  heanay  evidence  it  inadmissible,  yet  to  this  rols 
there  are  aome  eixceptiona,  ailch  aa  in  the  case  of  pedigree  and  old  trantocHene^ 
where  it  is  the  beat  evidence  the  aatare  of  the  caee  wiU  admit.  Clairhome  v.  Pan* 
rieh,  S  ffath.  Bep.  146.— Ax.  En. 


(x)  Shearer  etal.  v.  day,  1  iXt.  Bep,  S60.    Bed  tUsinsfefoiitar.  d, 
M  vn/duumy  15  Mm,  Bep.  8S6.— Aw,  iiO. 
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26  GENERAL  RtJL£S 

Ch.  I.      clarations  made  by  a  deceased  tenant^  at  the  time  he  was  pos- 
Heariay     sessed,  of  whom  he  held,  may  be  giren  in  evide&ce.(l)(y)    So 
entries  by  a  steward,  since  deceased,  of  money  received  by  him 


m  Dilvisv    of  different  persons  in  satisfaction  for  trespasses  committed  on 
Pearce,  s  T.  the  waste,(2)  or  by  deceased  officers  of  a  township  of  the  receipt 
^'  of  money  from  the  officers  of  another  township,  for  a  proportion 

(g  Barry  v.  of  the  choTch  rates,(3)  have  been  deemed  admissible  evideiK^e  to 
4T.  R?5u!  prove  that  the  right  to  the  soil  in  the  one  case,  and  the  liability 
Doe  d.  Web-  of  the  township  paying  to  sepair  in  the  other ;  for  in  these  cases 
ThTn'ne^'  ^'  ^^^  entry  was  made  at  a  time  when  no  dispute  existed,  by  per- 
10  Enfit,  206.  gons  who  thereby  charged  themselves  with  money,  and  were  in 

(5)  Stead  V.  fact  acting  against  their  own  interest  So  an  entry  made  by 
R  firo'^^'  P^"*^^^  officers  that  a  particular  pew  was  repaired  by  an  indivi-* 

dual  as  belonging  to  his  house,  has  been  held  to  be  evidence  for 
W  T"^'  a  future  dccupier  of  the  house  to  prove  his  rigKt  to  the  pew^4) 
scampb  f«{8.  Even  declarations  of  deceased  parishioners  at  a  time  when  no 
(s^Rezv  la-^^^P^^  existed  as  to  the  boundaries  of  a  parish,(5)  have  beea 
babitanucif  received  in  evidence ;  and  in  one  case,  the  Court  of  Exchequer 
amUhTIppen-  received  the  declarations  of  deceased  parishioners  as  to  a  ge- 
dix.  peral  modus  throughout  the  parish  (though  .the  relator  held 

(6)  Harvood  land,)(6)  but  this  case  stands  by  itself  and  seems  rather  con- 
\irT'   us  ^^^7  ^^  ^^^  general  principle,  which  requires  that  the  party 

'^  *  should  have  no  interest  when  he  makes  the  declaration.    In  the 

case  of  tithes,  where  a  particulair  modus  is  set  up,  the  entries  of 
a  former  incumbent  or  his  collector  have  been  in  ^veral  in- 
^^^LeJe"©**  ^^^^^8  admitted  ;{7)  for  having  no  interest  beyond  his  own  in- 
sGwiU.  527|cumbenty,  he  cannot  be  supposed  to  huve  made  &lse  entries  for 
dbU*^c«Be  13^^^  vaere  purpose  of  furnishing  evidence  for  his  successors.  This 
V in.  255.  per  last  authority  was  reeogoised  by  Lord  Kbntom  ;  but  his  Lord^ 

sve?."4^7     ^^^P  ^^^^>  ^^^^  ^^^  ^^^®  ^^  ^^  incumbent  was  always  considered 

as  an  excepted  case  ;  and  therefore  entries  made  in  a  book  by 

^^^'^*'^>7^'  the  owner  of  land,  of  money  paid  him  by  a  particular  tenant,(8) 

5  T.  R.  121.  ■      ■ 

•■ 

(^)  In  anaotioa  of  ejectment,  it  was  held,  that  the  dedaratioat  of  a  peraoo  id  poi* 
2     tessioD  under  the  lesiee,  waa  prima  facte  e?ideiie«  <£  the  fact  of  uaderlettio^.    Jbt* 
drew*8ie9.  v.  flemin^,  2  Doll,  Rep.  93. 
Vide  Doe  ex  d.  Hmdfy  v.  jRicharbi/,  5  Bsp.  Rep.  4. 

Beelaiationt  by  the  tenaptt  or  oceupiert  of  laod,  are  admiSMbla  no  farther  than 

^     at  they  relate  to  Uif  u  nancy  •r  posaetsion ;  they  are  not  evidence  in  re^ptet  of  the 

^     title,  except  as  the  declarations  of  a  person  clHiming  land,  or  through  whom  it  la 

claimed,  o^mnvf  Ait  in/ere«t.    Jacktwi  «r.  d,  Youngt'W,  Vretlenbttrg'h,  I  Johna, 

Rep.  159.     fVandngf,  Warren^  ib.iif),    Jackten  ex  d.  Griewoldv.  Bard,  4 

Ih  iiSO.    Jackioj^  d.  Bwret  al.  v.  Shearmath  6  Ih.  19.      Bartiet  v.  Delprat 

o      etal.^  Mass.  Rep.  70*2.     Jacksm  ex  d.  McDonald  ▼.  M'CaU,  10  Johm,  R^ 

377,    MchoU  ▼.  Hfftchkits,  S  JDay^t  Rep,  1S7.*^Am.  Ej>. 
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were  held  to  be  no  evidence  after  his  death  to  prove  liis  property      ch.  i. 
in  the  land/r)  He«r»y 

But  in  a  sabseqnent  ca8e,(l)  where  the  book  of  the  lessee  of         ^*^* 
an  impropriate  Rectory  was  offered  as  evidence,  to  show  that  he  .^.  ^ 
had  beenin  the  receipt  of  a  certain  description  of  tithe  claimed  wortb  o. 
hj  the  vicar,  the  Court  of  Exchequer  admitted  such  book,  not-  |ei|^'^^^*'' 
with^nding  the  decision  in  the  above  case,  and  th<$  observa- 
tion of  Lord  Kbnton  was  strongly  impressed  npon  them  ;  and 
in  a  former  caseTS)  it  had  been  holden,  that  the  entries  of  the  (^ywoodooth 
sfeward  of  a  former  proprietor  of  the  land,  of  payments  made  bam,  Buiu 
by  him,  were  evidence  for  the  present  owner  to  prove  a  mo*  ^^' 
dus.{a) 

Here  a  distinction  should  be  attended  to  between  hearsay  evi- 
dence of  mere  facts,  and  of  general  reputation*    In  cases  of  pe- 
digree, declarations  of  deceased  members  of  the  family,  as  to  the 
birth,  marriage  or  death  of  any  member  of  it,  are  admitted,  for 
tliis  is  general  reputation  ;  bot  the  place  of  birth  being  a  parti- 
cular fact,  we  have  before  seen  that  hearsay  evidence  respect- 
ing .it  was  rejected.    In  cases  of  custom  also,  which  can  only  be 
supported  by  a  variety  of  fiicts  |ind  by  long  and  uniform  usagej 
the  general  reputation  only  can  be  proved  by  hearsay  evidence, 
a  witness  may  be  permitted  to  state  what  he  has  heard  from  per- 
sons since  deceased;  respecting  the  reputation  of  the  risht ;  but 
not  to  state  facts  of  the  exercise  of  it  which  the  deceimd  per- .    -    - 
sons  said  they  hiad  seen.(3)    Thus  in  a  caseC4)  laid  beftlAMr.  (3).  Pj* Grove 
Justice  Chambre  at  Shrewsbury,  where  the  question  on  the  re-  eh^whU.s  t. 
cord  was,  whether  a  turnpike  was  erected  within  or  offt  of  the  ^'  '^' 
limits  of  the  town  of  fFem ;  that  learned  Judge  permitted  the  U)  Ireland  v. 
plaintiff,  who  contended  that  it  was  within  the  town,  to  give  evi-  sp.^^' f  j|^ 
dence  of  general  reputation,  that  the  town  extended  to  a  piece 
called  the  Townend  Fiece  ;  and  that  old  people,  since  deceased, 
said,  that  such  was  the  boundary  of  the  town  ;  but  he  would  not  '    ' 
suffer  it  to  be  proved  that  those  persons  had  said  that  there  were 
formerly  houses  where  none  then  stood,  observing,  that  this  was 
evidence  of  a  pafticular  fact  and  not  of  general  reputation.(6) 


(z)  DtaapproTed  of  by  Wood  B.  in  Peristal  ▼.  McboUon,  t  Wighhv.  Sep.  Sd| 
md  bj  Puo  B.  in  Woodnoth  ▼.  Lord  Cobham,  3  ChM.  Rep,  053.— Am.  Eo. 

(a)  The  viccr^  bookt  are  e?idenee,  to- shew  that  the  money  paymentB  reoeWed 
in  Ilea  of  tilhea,  are  Ibanded  on  and  regulated  by  a  criterion  not  in  existence  beyond 
legal  memory.    Walter  ▼.  Ihlman,  4  Priest  Brche^,  Rep.  171 . 

(&)  In  CormecUeut^  Hearsay  eridenoe  from  interetted  persons  as  to  the  boimda- 
rkt  of  the  laod^  has  been  refosed.    Porter  t.  Wanier,^  Root,  Rep,  22. 
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Cb.  I.         Bat  ibimi^  this  has  been  e8tabttsh<Ml  in  cases  of  pedigrtt  aad 
Hearffty     custom,  yet  great  diiference  of  opinion  formerly  prevailed  as  to 
Evidi'iiM.    ^^  admissibiUity  of  such  evidence  in  questions  of  preMripHon 
r~r  or  other  rights  nerely  private,  some  Judges  being  in  the  habit  of 

nicMBes  in  the  receiving  it  when  a  foundation  had  been  laid  by  other  evi- 
Appriidix,  ^  j^g^Q^  but  giving  little  weight  to  it  in  their  direction  to  the 
lari>'iS^  jory  ;  others,  on  the  contrary,  totally  njocting  it^e)  It  seems 
Tho^»?  ^  ^^^  however  to  be  clearly  settled  that  such  evidence  is  not  ad- 
i4Catt,  sss.  missible ;  and  indeed' the  whole  ground  on  wfaidi  general  repu- 

W«  f  k»  t>. 
Siiarkp, 


pat 
Wm^-  ^  ^^J^  ^''^  •"  MitryUmd^  trfedkioiial  evtdenee  of  what  an  «naeatar  of  the  plaintiff;  who 
lam^l^yf  ImA  beett  leised  cItHe  lands  in  queitimi  fifty  years  at  that  time,  did  m^  eoneerning 
H,  S.  494.  f     those  land8»  was  given  in  evidence.  Maweirs  V*t,  ▼.  TOdm  etal,l  Bar.  &  M*Bm, 
7      JUp.  84.    Et  viile  Bedding*^  les.  v.  M'  Chtbbin,  ibid,  368. 

\         As  lo  bonndaries  being  pfofed  by  hearsay,  vide  BmoeBH  let.  v.    TVden  tt  (d. 
\     I     im.  S4.  Eeddhig'a  Im.  ▼.  JIf « Cubttm,  Udd.  SSS.  Bladep?9  let.  t.  Ceekeg,  Md.  830. 

S  Lm^w.PeUett,  ibid.  SSI. 
•^     (       The  same  rule  prevails  in^WrtA  Carolina.  Marrit  ▼.  Powell,  ^Ea^.  Rep.  349. 
ft     )       In  Pennsylvania,  ex  parte  de  positions  may  be  read  in  evidenee  of  boundary.  Ze*. 
ofUUy  ▼.  Jdntxmiller,  1  Teatee*  Rep.  38.    Sturgeon  ▼.  Waugh, «  Do.  476. 

A  private  saWey  may  be  admitted  as  evidenee  of  boandary  between  Ihoae  who 
were  parties  to  it,  or  who  claim  under  them  %  but  not  as  to  atrangert.  Xeev.  Tlip- 
9C0U,  S  Wath.  Rep.  876. 

In  a  qaestion  of  boandary,  depositions  taken  in  the  pretence  of  both  parties  before 
any  eaose  was  pending,  are  admissible.    Xm.  ofMoiOgomerg  v.  Didbof,  9  Teatet* 
;     Mep.  819. 

i        The  declarations  of  a  person  now  dead,  as  to  what  he  heard  his  fbtber  say  respect- 
ing a  comer,  the  father  then  being  the  owner  of  the  land,  are  not  admissible  in  t^ 
'-    voor  of  a  person  ehiiming  under  the  father.    StnOh  t.  Walker^  1  Cttrolhia  Law 
Sepoo.  514. 

The  decUrstions  of  S  deceased  person  who  tunreyed  the  land  in  <|aestion,  as  to 
ibe  boundaries,  are  admissible.  Caujnum  ▼.  Preob,  Cengr,  of  Cedar  Spritig,  6 
JBinn.  Rep,  59. 

But  the  deolaraiions  of  a  deceased  sanreyor,  that  be  had  keen  aiiithorised  by  the 
proprietaries  of  the  Stale  te  survey  land  for  Ji,  oader  whom  plaintiff^  lessee  claim- 
ed, are  inadmissible  te  esublish  plamtiff''s  title,  although  the  sorveyor^s  oftcial  pa- 
pers had  been  aecidentaUy  destroyed^  Somut^o  h$,  t.  JDevobatigh  etoL  3  Bhau 
Rtp*  175. 

Repoted  honndariea  are  often  proved  by  the  tefldiMoy  of  aged  witnesses,  and  the 
liearsay  evideoee  of  soeh  witnesses  has  been  admitted  le  establirii  snob  lioss  ie  op- 
positioQ  to  the  calls  of  an  ancient  patent.     Cmm  af  al.  ▼.  Penn  m  aU   V  PeUre 

Bep.  496.    SmUh  v.  JVbweBf,  8  LU.  Rgp.  160.— Ax.  Ed. 
■* ».» 

(c)  A  legal  preocripdon  cannot  eiiBt  in  Pettnoffhofda,  hot  the  doctrine  ^  pre- 
oumpdon  preraila  in  many  instances.    Toung  v.  CoUtnog  8  J?ywwne'«  Rep.  883. 

Where  an  easement  had  been  enjoyed  fin*  siity  years  and  upwards,  with  eveiy 
eppearaoce  of  ownership,  and  with  the  apparrot  acqjejescenee  of  those  seised  of  the 
inheritsiiee,  it  was  Held  that  the  jury  ought  to  presume  a  grant.    Jbid.  898. 

In  Matouchuoetto,  in  the  ease  of  Ruoi  t.  Low  etoLfi  Moot.  Rop.  90,  it  was  de- 
cided, that  the  country  had  been  settled  long  enough  to  allow  of  the  time  necessary 
ID  ppive  oipreocnpdm.    Vide  Ge^ty  v.  Bethune^  14  Mm,  R^.  49. 

Preeeription  will  not,  in  any  ease,  give  a  right  to  erect  a  bniidiog  on  another^ 
land.    Corteljfou  v.  Van  Bntndi,  8  Mm.  Rep,  BS7, 

Vide  post  as  topteeumpti9n,r^AM»  Eo. 
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tatioB  ii  admitted  rapports  this  latter  opinion.    B^putation  in      Ch.  i. 
its  vefj  natare  can  only  be  the  common  and  general  under-  ^^  '^'''9^ 
gtandiDg  of  a  number  of  persons  :  a  whole  family  may  have  a     ^^^ 
common  reputation  concerning  the  birth,  death,  or  relationship  "' 

of  any  of  its  members     A  whole  township  may  have  a  common 
lepotation  concerning  its  boundaries,  or  the  rights  of  ita  indi- 
vidual members,  as  members* of  the  body ;  but  there  can  be  no 
general  or   commrni  reputation  as  to  the  riglits  of  an  individual 
or  the  appurtenances  of  a  particular  estate.    In  this  case,  there* 
fore,  it  becomes  mere  htarsdy  and  not  general  repukUwa^  and 
is  inadmissible  on  the  same  principle  as  hearsay  of  particular 
fiicts  in  cases  of  public  right    This  distinction  will  not  militate 
against  those  cases  in  which  the  entries  of  deceased  persons, 
charging  themselves  with  sums  of  money,  were  received  as  evi- 
dence ;  for  they,  as  before  observed,  were  not  received  merely  as 
hearsay  of  a  particular  fact,  but  as  declarations  made  by  persons 
who,  by  the  very  act  of  making  them,  furnished  evidence  against 
themselves.  * 

Indeed,  in  many  other  cases,  the  law  receives  the  memorandum 
in  wrHing,  made  at  the  time  by  a  person  since  deceased,  m  the 
ordinary  way  o/kU  buHnese,  and  which  is  corroborated  by  other 
circumstances  as  evidence  of  the  fact  it  records.((/)  *    And  in 


{d)  A  book  ofaeeoonto  in  tbe  hand  wrttifig  of^  and  kept  bj  a  okrk  who  h  since 
dead,  it  proper  evideooe,  upon  tbese  raetabems  protcd.  Letoh  ▼.  JVbrfm,  1  fVa»h, 
Rep.  76.  Tide  JKHetmedg  ▼.  Fairman^  1  Hi^w.  JRep.  458.  Ferma  ▼.  Rogm-set  aL 
1  ikmf^a  JRep,  480. 

Ad  entiy  -made  bj  a0  admiowCraier  staoe  dead,  was,  with  other  eireamstaneei, 
permitted  to  be  given  lo  evideaee.  Brvwn  ▼.  Brown,  S  WomH.  Hep,  151. 

lo  JPf  Coul  V.  Le  Xam^U  admx,  8  Wheta,  Rep.  1 1 1,  a  witnew  swore,  that  the  ar- 
tialeaof  merdiaDdise  id  tiMr  aaeoHntaaoezedto  his  deposition,  were  sold  by  plsiDtiffto 
deCendaat,  and  charged  in  the  day  book  bj  the  deponent  and  another  person  since 
dead,  and  that  depooenC  delivered  thetn,  and  referred  tp  the  original  entries  in  the 
day  book,  held  safflcient  CTidenoe  of  sale  and  delifery. 

In  a  «Dk  in  (^ancery,  betwetn  partnen,  the  partnership  books  are  evidanee,  and 
Touohers  are  oaneeessary.  FttUhtr  v.  PoUard^  %  H.  ^  Mtmf,  544.  Brickhoute 
V.  Bimier  etaLAIh.  S63.— Am.  Ed. 

*  Where  it  appeared  that  tbe  plaintiff's  draymen  (hebeingabreVer)  were  used  to 
eome  erery  oigfat  to  tbe  derk  d  the  brpwhooie,  and  giw  an  aeeonm  of  the  beer 
ddivered  ont^  which  be  set  down  in  a  book,  and  tbe  draymen  signed  it ;  this,  with 
l^roor  of  tbe  drayman's  band  writing,  wag  held  to  be  evidence  of  the  deUvery  after 
hb  death.  (Lord  Tmingt9n*9  Cote,  Salh.  9$5.  Piimanw.  Maddox^ifrid,  690.) 
Bat  in  another  ease,  where  the  plainUfTonlr  proved  the  servant's  hand  writing,  Lord 
Ch.  i.  RaTXoETD  haM  it  io«uffieient,  snying,  that  It  differM  Trom  Lord  TorringtonU 
One,  because  there  tbe  witness  taw  th^  draymen  sign  the  hook  every  night.  (  Clerk 
V.  Bedford^  Meh.  5  Gee.  &  B.  M  P.  St8«. )  It  la  observable  that  the  Suu,  7.  Jac. 
c.  IS,  enaeta,  that  the  shop  book  of  a  tradesman  shall  not  be  c  videnee  aftitr  a  year, 
whcveai  it  it  sot  si  any  time  of  kieif  etidcaee,    Lotd  Habowioxs  (S  Fe$.  49«) 
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Cfc.  I.      jyroseeutions  for  murder  where  the  deceased,  while  in  the  de- 
laying     Glared  apprehension  of  death,  or  in  such  imminent  danger  of  it 
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observed,  that  at  the  time  tbia  Act  of  Parliament  was  made,  there  was  an  opinioQ 
growing  up  thai  after  a  certab  length  of  time,  a  man's  own  shop  books  shoald  be 
evideoce  for  him  after  a  jqar  { to  preTent  which  was  that  Act  made,  «8  he  had«beeii 
faiformed  by  Lord  Ratmom d  npoo  eonayltiog  him*  It  was  to  take  away  th«t  opioioa 
that  after  the  year  it  might  be  evidence* 

So  an  entry  made  by  a  banker's  derk,  of  his  having  paid  a  check,  was  not  per* 
nitted  to  be  read  ms  evidence  of  s«cb  fisct»  though  Uie  clerk  was  resident  in  a  for- 
eign country.  Codperf,  Mtraden,  Sittiygs  after  East.  Tarm.  1793,  M.  S.  1  B^, 
•M  P,  Cos.  1,  S.  C. 

But  in  an  action  for  a  watch  delivered  to  a  watchmaker  to  i»e  cleaned^  the  servapt 
having  aworn  that  be  saw  his  maater  deliver  it  to  a  third  person  by  the  owners  or- 
ders, and  such  third  person  having  awoiv  that  be  never  received  it,  lx>rd  Kahtov 
permitted  the  master's  day  book,  containing  an  entry  made  by  himtelffki  the  time, 
in  the  ordinaiy  coarse  of  business,  to  be  read  in  confirmation  of  the  servant's  teati- 
neny.  SSffbt/  v.  Stednum^  1  E»p.  JV*.  P.  Cat,  999. 

Notice  having  been  given  to  produce  a  letter  of  a  particular  date,  and  the  par^ 
having  acknowledged  the  receipt  of  it,  but  refusing  to  produce  it»  Lord  Ellen bo- 
Souoa  permitted  a  e<|py  made  by  a  deceased  clerk  in  a  regular  letter  book,  to  be 
read  as  evidence  of  its  contents.  Pritt  v.  Fairelaugh^  3  Camp.  365. 

Where  an  estate  had  been  enjoyed  many  yeara  under  a  recovery  suffered  by  a  re- 
mainder man,  and  no  surrender  of  |he  life  estate  could  be  foand,  the  entry  ki  the 
attorney's  bill  book,  made  at  the  time,  ootitaining  charges  for  drawing  and  engroas- 
ing  the' surrender  (which  biU  had  been  paid)  was,  after  fbe  death  of  the  attorney) 
reeeived  as  evidence  of  the  surrender.  Warrend.  ll'eMv.  GnrntjiBct  S  Sira.  11S9. 
So  where  a  man  midwife  made  an  entry  In  his  book  of  having  delivered  a  women 
on  a  certain  day,  referring  to  his  ledger  io  which  he  had  mttde  a  charge  for  his  at* 
tendance,  which  wat  marked  a?  paid  $  such  entry  waa  reeeived  in  evidence  opon  an 
issue  as  to  the  sge  of  the  child  at  the  time  of  his  afterwards-  suffering  a  recovery. 
Bigham.  v.  Bidgeway^  ID  Etuty  109.  And  in  a  very  late  case  an  attorney*!  book 
charging  for  engrossing  and  registering  h  lease  on  a  particular  day,  which  was  after 
its  date,  was  received  as  evidence  to  diew  the  exact  day  of  ita  execution.  Doe  dL 
Rees  V.  BdbsMt  15  Bast,  32. 

Upon  an  issue  out  of  Chancery,  to  try  whether  eight  parcels  of  Hudt&n^t  Bay 
Stock,  bought  ID  the  name  nf  Mr.  Lake,  were  in  trust  lor  Sir  Stephen  Bujansg  hSm 
assignees  (the  plaititiffs]  shewed  firBt^  that  there  was  no  entry  in  the  books  of  Mr. 
Lake,  relating  to  this  tranaactieo.  Secondiv,  alx  of  the  receipts  were  So  the  handa 
of  Sir  Stephen  ^Bvans,  and  th«''re  was  a  reference  on  the  back  of  tbem  by  Jerpnjf 
Thomas,  (Sir  StephenU  book  keeper,  to  the  book  B.  B.  of  Sir  Stepben  Roane.) 
Tbiidly,  Jeremy  Thnmae  was  proved  to  be  dead,  and  upon  this  the  Court  cf  King^ 
Beneh,  on  a  trial  at  bar,  adn  itted  the  book  referred  to,  in  which  was  an  entry  eff 
payment  of  the  money,  not  only  as  to  the  fix,  but  likewise  as  to  the  other  two,  m  the 
hands  of  Sir  Biby  Lake,  the  son  of  Mr,  Lake,  BtU.  M  P.  S82. 

Another  case,  similar  to  the  above,  was  Smartle  v.  JWilHamt,  where  the  <|oestioii 
being  whether  mortgage  money  was  really  paid,  a  scrivener's  book  of  accounts  wat 
after  kisdeath  received  as  evidence  of  the  payment.  VUe  Bui.  J^.  P.  283.  Thia 
case  is  reported  in  SeOc.  245.  280,  but  the  point  is  not  there  .mentioned.  It  must 
be  understood,  that  in  this,  as  in  the  other  cases,  some  eircumatances  were  proved 
to Uy  a  foundatiop  for  this  book  being  receivedf 

t  In  Connecticut^  in  an  action  for  a  book  debt,  under  ^  Statute,  book!  of  aeeoont 
are  admitted  in  evidence.  Vide  Swift's  Sytt.  of  Btdd,  81.  Bradk$  V.  Goodyear, 
I  Bay,  Bep.  104.  Ltvenewrih  v.  Phelpe,  Kirb,  Bep.  7U 
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u  must  necessarily  liav*  raised  that  apprehenaioii  in  hi&  mind^  ch.  I. 
has  maife  a  relation  of  the  manner  in  which  the  offisnee  was  com-  ,.^^'"K. 
mitt^  such  relation  has  been  received  as  evidence  against  the  .^^.._^ 
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■'    '       -1'.^    WocMleoek'k 
Thi*  books  of  aefloont  of  «  party  io  JVVw  Tark^  (from  tbe  •••e,  orighkal  books  ai^  ^^^>  Lieacb, 
iMoNied)  are  notcTideme  in  taie  of  «  aisgle  OlM-ge,  nor  vhere  there  are  several  .^ 
dNir|{es,  vnlesi  the  psrty  proves  that  he  had  no  clerk,  that  some  of  the  arttoles  were 
delivered,  and  that  the  aoeouota  art  fair  and  hoaest.  Vmbwrgh  v.  Thoffcr ,  12  Johns,   « 

Ia  an  aottoo  by  an  admioistMtor  for  money  leni,  the  book  of  aecsaat  eontaining 
the  ori^aal  anlries  in  the  hand  writing  of  the  indesuite,  is  not  evidence  for  the  plain- 
tlff.    dm  V.  Potter,  8  Johne,  Bep,  311. 

Entries  made  by  one  partner  in  the  bodks  of  aecoaots  daring  the  partnenbip,  are 
sdniiuible  against  both.   WMenetal.  w.  Sherbtame  el  tU,  15  Johru,  Mep.  409. 

Ao  entry  made  by  a  clerk,  of  the  ^test  of  a  promissory  note,  cannot  be  reeencd  io 
evidence,  though  such  clerk  be  abroad.  Ci/mniNu  ▼.  Fiaher,  1  Anth,  JV.  Jf,  Cos.  ^.  « 

In  AVv  Jersey^  it  has  been  decided,  that  «  book  of  aecoants  ought  not  to  be  re<- 
ceived  in  eviilenee  where  no  price  is  fixed  to  the  Uems  charged.  I  Stmth.  Rep,  3TD. 

Charges  of  cash  paid,  advanced,  or  lent,  written  on  one  of  the  last  leaves  of  a 
book,  detached  fiiom  the  daily  entries  and  aocounl%  by  sundry  intervening  blank 
leava,  and  dated  during  the  time  of  such  entries  and  aeoounis,  are  noi  evidence  te 
go  the  jwry .    WOwn  v.  WiUm^  1  EaUt.  Rep.  95. 

Qiiere,  Whether  books  of  accounts  are  evidence  of  cash  lent  •  Md. 

In  Penmylvunia,  shop  books  proved  by  the  oath  of  the  plaintiff  are  admitted  fn 
evidence  to  chsfge  the  original  debtor.    PuUeney  et  at.  v.  Ron,  1  Ikitt.  Rep.  839. 

And  where  the  action  is  brought  by  the  assignees  ifed  tbe  book  Is  in  thi'ir  prisses* 
sion,  parol  evid<»oe  to  prove  the  safe  by  the  bankrupt  will  not  be  admitted,  until 
the  non-production  of  the  book  is  aoeoooted  for.    XeSty  v.  Meldefop,  I  JRmme'e     ' 
Rep.  36, 

Where  the  book  is  in  Ibe  hand  writifig  ef  the  derk,  they  must  be  proved  by  him^    - 
er  proof  4hat  he  is  dead  or  out  of  the  power  of  the  Gourt.    StGTet  v.  JhiU,  1  Bimi* 
Bep.  S^. 

A  day  book  is  prima  facte  evidenae  of  Ihe  prfeea,  as  weU  aa  the  sale  and  dalhrety 
0f  goods.  JiMter  of  money  lent  or  eash  pnd.  Ducoij^  r.Schreppel^  I  Yeatet*  Mep. 
a47. 

The  law  fixes  no  partieolar  time  at  which  the  entry  in  •  tradesman's  books  should 
be  made  $  if  at  or  oeai;  the  time,  it  is  sofileient.  Ciirren  v.  Cratv^d,  4  Serg.  & 
R.  Rep.  5.    Vide  Vance  ^.  Fearits,  1  Yeaiee^  Rep.  ddt,  S.  C.  S  DoQ.  Rep.  Sir. 

A  book  kept  by  a  forge  master  for  the  purpoat;  of  settling  with  his  workmen,  in 
which  is  entered  their  names,  the  quantity  of  iroe  dellfere<i,  the  date,  sometimes 
tbe  priee,  such  •  book  of  original  entries  iaevideace  against  tbe  purchaser  of  the  iroo« 
although  it  eontain  the  names  of  the  porchasersb  Rogere  v.  Oid^  5  Serg.  U  R, 
Uep.AOt. 

A  book  of  entries,  in  the  form  of  a  ledger,  was  allowed  to  be  read,  the  Court 
leaving  it  to  the  jury  to  determine  on  the  face  of  it,  whether  it  was  an  ordinal  or  a 
transcript,  and  in  the  latter  oaee,  directing  them  to^pay  no  regard  to  it.  Rodman 
VL  llbo^*s  exrt.  1  DaU,  Rep,  85. 

The  book  of  original  entries,  with  the  oath  of  the  party,  is  the  best  evidence  of 
goods  sold  and  delivered  or  work  done,  and  mnst  be  accounted  for.    Xelfy  assignee      * 
of  Gullen  v.  Mdship^  I  Rrevme^s  Rep.  35. 

A  book,  in  which  entries  are  transcribed  Grom  a  s!ate«  is  not  evidence.  Ogden  t« 
MUex^s  exrs,  1  BrorBsrm*»  Rep.  U7. 

The  plaintJflT's  book  of  entries  is  not  evidence  to  prove  work  done  for  the  defes- 
dant  by  the  Mrvant  of  plaintiff;    Wright  v.  Sharp,  tJSrawne^s  Rep.  344. 
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Ch.  I.      prisoner,  though  the  person  making  it  was  not  formallj  sworn; 
pr>ng      for»  as  was  observed  bj  Lord  C.  B.  Etre  in  a  case  i4  this  kind, 
**  when  the  party  is  at  the  point  of  death,  and  when  every  hope 
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But  H  it  komI  evidenee  to  |»ro«e  a  Mle  and  dftlivety  of  lime,  and  it  h  not 
Tj  to  pmduee  the  eartert  bj  wbom  H  wai  dalivered.    Curren  tr.  Orawfird^  4  Str^w 
&  R,  Rep.  S. 

Quere.  Whether  th«  hooks  of  a  defeiid«t  are  efideoee  to  determiae  a  aallaienl 
qpestioiiyU  that  ft  third  penon  waadefeadant't  debtor.  DuMaiur*  M/^f* 
JBin^m,  I  DalL  Rep,  876. 

Ad  t^iry  in  defi^odant^  daybook,  (hat  he  had  reeeived  goods  to  aeU  en  eominutfosi 
vat  ruled  to  be  inadmittible  evideDer  in  an  aeiion  far  the  prise  of  the  gooda 
Bauch  V.  Off,  1  reaiet'  Rep.  igs. 

The  dtTbocik  of  ao  Hf^nt  and  eonsigoee  was  ruled  to  be  eVidenee  to  prove  his  dia* 
bartemenit  in  the  outfit  of  ■  vessel  in  a  foreign  port,  in  an  action  against  liie  ovneiv 
of  a  v<f  Mel.    Seagrove  r.  Redmtm  HaL  %  Teatm*  Rep,  S54    4  Aifl.  Rep.  15& 

Where  in  an  aetion  against  Ji,,  •  partnership  between  ^.  and  &  is  sworn  to  bj 
a  elerk  of  one  of  the  partners,  the  books  of  B.  may  be  given  in  evidenee,  tn  fortify 
or  discredit  the  tcslimony  of  the  witness.  JtUjfee  et  aL  r.  Rrmmnuft  3  TttOet^ 
Rep  SO. 

In  an  aetion  for  the  priee  of  goods,  to  pr>ve  thst  Ihey  were  bought  of  a  third  per* 
10Q|  and  not  the  plaintiff*,  the  elerk  eannot  prove  that  he  niade  ao  entry  of  the  sale 
in  bit  books, but  they  must  be  ppoduoed.  Me^  v..  (M  eiai,  \  DA  R^ 310. 
Vide  Sterrett  ▼.  RtiU,  1  Bbm.  R^,  854. 

An  entry  made  nineteen  years  bt^fore  hi  the  book  of  the  defendant^  testator,  thai 
a  promissory  note  of  twenty-three  years'  standing  waa  paid,  waa  read  to  support  the 
presumption  of  psyroent.  But  this  ease  was  not  oonsidered  as  a  preeedett.  Rod* 
man  ▼.  Rfop'a  exe.  1  DaU,  Rep.  35. 

A  book  kept  by  an  agent,  and  aontaining  copies  of  mvoiaes,  is  not  rvideBea  of  (he 
sale  and  deliveiy  of  goods.  Ceoperw,  M^rreO,  4  Teatee'  Rep.  34t. 

Absti*aets  from  the  books  of  merehanu  abroad,  with  the  oath  of  the  elerk,  are  eri- 
denoe  of  the  shipment  of  goods,  hut  they  must  he  supported  by  other  prooC.  JW 
H  al,  ▼.  Keebf^  8  TeiOea^  Rep,  865. 

Wbet)  books  are  produced  on  notice,  and  entries  are  read  in  evidenee  by  the 
party  calling  for  them,  the  perty  prodoeiog  them  may  rt*ad  other  entries  aeoessarily 
conneeted  with  the  former  entries,  if  made  prior  to  the  eommeneement  of  the  suit* 
mthert  ▼.  OiUeepeg,  7  Serg^-  &  R,  Rep,  10. 

It  seems  the  rule  is  diflerciit  if  the  party  inspect  the  books  with  a  view  to  tlieir 
being  read*  ibid. 

The  books  of  aeaounts  and  oatfi  ef  the  party,  are  in  no  eaae  admissibte  to  ehaige  a 
person  with  goods  delivered,  by  order,  to  a  third  person,  unless  the  order  be  other- 
wise  proved.  JT^rr  et  Co.  v*.  Love^  1  Wath.  Rep.  178. 

In  JVbnA  CoroUna,  in  ao  aetion  lior  gooih  sold,  where  the  hand  writing  ef  the 
elerk  who  made  the  entries,  was  proved,  they  cannot  be  admitted  in  evidence,  al- 
though he  was  absent  from  the  Sute.  Xermetfy  v.  Fairmant  1  Baym.  Rep,  458. 
Whitfidd  V.  WaUe,  8  He.  8i.  * 

In  South  Caro&na,  the  books  of  a  brickmaker  or  otbrr  mechanic,  at  well  as  efa 
merchant,  are  admiisible  to  prove  the  perform snoe  ef  a  partiaolar  yoA)  of  work  i(»  the 
course  of  bis  trade,  and  of  articles  lurnished.  Petiie  v.  Lgueh,  1  Mu  &  AtConfe 
Rep,  131.  Et  vide  lUmat  v.  Dyett,  Urid.  187. 

But  not  to  prove  or  contradict  a  special  contract.  Frichard  v.  M"  Owen,  iUd, 
lSt,ft. 

Mor  to  prove  a  verbs]  order  of  the  defeodaat  to  let  his  ward  hare  eleChea.  Dmby 
V.  Beat,  1  Jmt  &  4f  Curd'a  Rep»  4S7  • 
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of  this  world  is  gone,  whom  every  motive  to  falsehood  is  si-     Ch»p.L 
lenced,  and  the  mind  is  induced  by  the  most  powerful  considera-       Dying 
tions  to  speak  the  truth ;  a  situation  so  solemn,  and  so  awful,  is     ^  «"^<'0P«' 
considered  by  the  law  as  ereating  an  obligation  equal  to  that  "~*"""''^ 
which  is  imposed  by  a  positive  oath  administered  in  a  Court  of 
/tistice."    Bilt  in  cases  where  the  party  making  the- declaration 
is  so  infamous  as  not  to  be  competent  to  give  evidence  if  sworn, 
the  mere  ^ircumatance  of  his  approaching  death  does  not  gi^®^*^"??^-'" 
credit  to  his  relation;  and  therefore  the  dying  declaration  of  a      ' 
thief  at  the  gallows  is  not  received  as  any  evidence  whatever.(f) 

fiotries  in  a  merclianra  books,  most  be  proved  by  the  eierk  who  made  them,  if 
ID  the  State,  and  the  reaeh  of  the  prooets  of  the  Court.  TXtnm  v.  Ro^^era^  \  Bay^a 

Mectianies^aiid  tradeamena' books,  are  good  evidenee  to  prove  their  aeeoontB,  and  '- 
•hoald  be  pat  on  the  tame  footing  aa  tboae  of  ahopkeepen .    iMmb  v.  Bartf  3  J)q, 
SfiS. 

Original  entries  m  amerehant*!  or  shopman's  bodks.are  good  evidenee  to  prove  the 
debi;  and  are  prima  facie  evidenee  of  a  delivery.  Fitter  v.  Strnkler,  1  Bay*s  Sep,    *^ 
is.    Slade  V.  Tea»daky  2  Do.  178.  Vide  Spencer  v  Sandert^  1  Do,  119.  Tunno  r.   > 
Ragert^  ibid.  480     Lasftb  v.  Hart,  8  Do.  368. 

Bat  eutriea  m  the  front  kaf,  and  not  in  the  regalar  acaoant  of  charges,  not  pro-   f 
per  to  go  the  jury.    Lynch  v.  APffi^o,  I  Bay'a  Rep.  53. 

Quere.  Whrtber  hi  Sotah  CareUna  the  books  of  a  seine  maker  are  evidence. 
Story  v.  Adm,  of  Perrin,    8  Rep.  Conat.  Cf.  S,  Car.  980. 

The  books  of  a  miller  are  evidenee.     Oorden  v.  Arnold,  I  JU'  Cord'a  Rep.  517. 

In  CognaeS  eocr'x.  v.  DoUver,  8  JHaaa.  Rep.  817,  it  was  held,  that  shop  books 
verified  by  the  oath  of  the*  par^,  though  not  kept  rcguWly  in  the  manner  of  a  day 
book,  may  be  given  in  evidenee  to  the  jory,  who  are  to  judge  of  their  credit;  hot 
where  the  afems  have  been  transferred  to  the  ledger,  it  roast  be  prodaced  to  support 
the  daybook.  Prince  v.  Swe$t,  ibid.  569.  Sed  vkle  Prtnce  adm.  v.  Srrdth,  4  Do,  * 
455. 

Bat  in  Faxon  ▼.  B^lUa,  13  Do.  487,  a  tradesman's  books  of  aoeoants,  verified  by     ' 
h«  own  oath,  were  received  in  evidenee,  although  kept  in  the  ledger  form,  and  al- 
thoogh  it  appeared,  frum  his  own  shewing,  that  he  first  made  the  charges  upon  a 
slate,  and  after  traostecting  them  to  his  own  book,  rubbed  them  off— Aic.  Eo. 

•       * 

(t) -Declarations  made  the  day  after  receiving  the  wound,  and  six  or  seven  weeka 
bel^/e  the  death  of  the  deceased,  were  held  inadmissible.  State  v.  Moody ^  2  Mayw, 
RefCiSl, 

The'  deelarations  in  exttemia^  of  a  person  who,  if  living,  would  be*  a  oompeient 
witneaa,  are  inadmissible  evidence,  either  in  a  chaY  action  or  crindnal  prosecution  1 
with  the  only  exertion  of  caaes  oS  homicide,  when  the  declaration  of  the  deceased, 
alter  the  mortal  blow  as  to  the  fiict  of  murder,  la  admitted.  WUeon  v.  Roeram,  1 5 
Jokna.  Rep,  886. 

Bvktenee  of  the  declarations  of  the  testator,  00  his  death-bed,  that  the  will  had 
'heen  obtained  from  him  by  duresse,  is  inadmissible  to  defeat  k.  Jackaou  eM,  d.  Coe 
et  al.  V.  Kidffen,  8  JohoM.  R^.  fti. 

Testimony  as  to  the  deelarationa  of  a  deoeaaed  perion,  nnless  tnade  o[K>n  oath,  or 
tn  txtrenda,  when  he  came  to  a  vkilent  end,  is  inadmissible.  Gray  v.  Croodrich,  7 
Mm.  Rep.  95. 

Oechiratiofis  m  extrenda,  are  inadiniiiihle  in  cif ilaaaea.  WUoM.  t.  Roeram,  Jhah: 
A".  Friva,  176,ef  n,  a, 

F 
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Chap.  I.        What  a  party  has  himself  been  beard  to  saj.  dow  nat  fall 
Admnsions  of  ^^|ji,|  ^hc  objection  as  to  hearsay  evidence.    Any  thing,  there- 
'  fore,  which  he  admits,  whether  he  is  suing  in  his  own  right*  or 
(i)BauermaB  n^^roly  as  trustee  for  another,  or  which  another(l)  asserts  in  his 
V.  Radenia»,  presence,  antd  he  does  not  contradict,  is  received  aa  evidence 
^*     *  against  him.    The  like  evidence  may  be  given  of  any  admission 
made  by  a  person  on  whose  behalf  an  action  is  brought,  as  where 
a  bond  is  conditioned  to  pay  a  sum  of  money  to  A.  though  Jf.  is 
no  party  to  the  record,  yet  any  acknowledgment  made  by  hinL 
(2)  Hanson V.  respecting  the  matter  in  dispute  will  be  evidence.(2)  ^  But  when 
wn«on  857   ^^^^  admission  is  offered  in  evidence  against  a  man,  the  whole 
Smith  V.  Ly-  of  his  account  must  he  taken  together  ;(3)  and  therefore  if  he 
465.^  ^'"^**' admit  certain  sums  of  money  to  be  due  to  the  plaintiff  on  a  par- 
ticular transaction,  but  at  the  same  time  assert  (or  in  a  written 
^iJ^^i^f*QQ^^5  account  set  down)  that  such  sums  were  liable  to  certain  dedac*» 
TauDt.  845.    tions,  as  where  an  agent  admits  having  received  a  certain  sum 
of  money  for  timber  sold,  but  charges  another  sum  for  the  de- 
murrage of  the  ship  Which  brought  the  timber,  his  admission 
shall  be  taken  against  him  only  for  the  balance ;  and  the  plaintifi^ 
if  he  mean  to  dispute  the  propriety  of  the  countercharge^  will 
be  ander  the  necessity  of  calling  witnesses  on  bis  part  to  dispute 

Bat  Uedarationi  by  an  atteiting  witneai  to  a  forged  iourament  bastK«n  vtfceired. 
Atmon  ▼.  JSnnard,  6  Eatt,  Rep.  195.    3  Bun\  Rep,  1244. 

But  evidence  of  the  deelarBtlons  of  one  who  has  given  a  deed  with  warranty,  ean*« 
not  be  reeeJTed  to  tuppott  the  title  deduced  from  such  peraon,  tiicMigh  made  snoni'-. 
ctdo  mortia,  but  such  declarations  may  be  received  in  evidenoe,  to  ihew  in  whateha- 
ractf  r  and  with  what  intent,  luch  person  entered  and  held  poNeasion  (rf*  the  land. 
Jackttm  §x  d.  Yovngn  t.  Vredenberga^  \  Johru.  Rep.  159. 

A  oonfeaiion  of  a  prisoner,  put  in  writing  from  his  mouth  by  a  magistrate,  ihoogU 
not  signed  by  the  prisoner,  was  admitted  on  a  trial  for  murder.  J^eHTuylvama  v. 
StoepB,  AddU.  Rep.  383. 

On  an  indictment  for  murder  on  the  high  seas,  by  means  of  polaoo,  the  Court  ad- 
mitted evidence  of  a  conversation,  in  which  the  defendant,  after  the  muiHter  had  been 
committed,  informed  the  witness  of  a  contemplated  plan  to  administer  poison  to  the 
erew  of  the  vessel,  adding,  that  he  had  experience  of  it  f  the  evidenoe  being  ad- 
mitted to  prove  an  acknowledgmeot,  that  the  witness  had  administered  poison  pre- 
viooaly,  and  the  acknowledgment  that  "  he  had  experience  of  it,"  not  being  intelli- 
gible without  cooneciiog  it  with  the  rest  of  the  bonversation.  U.  Stattt  v.  Tttrdif, 
I  Petert*  Rep.  458  .—Am.  Ed. 

•  In  Rex  V.  Inhabttanta  of  fVobttm,  10  Eatt,  395,  the  Court  of  King's  Beneh 
held,  that  a  rated  inhabitant  of  a  parish,  betw^n  which  and  another  parish  an  ap- 
peal was  pending,  was  ao  far  to  be  considered  as  a  party  to  the  appeal  as  not  to  be 
compellable  to  give  the  evidence  under  the  StRt.  46  Geo.  3  c.  37,  (vide  po9t,  c.  3, «. 
5,)  and  consi<lt'ring  him  as  such  party,  they,  in  two  subsequent  cases,  admitted  ihe 
declarations  of  such  rated  inhabitant  as  evidence  agahist  the  pai-ish  wherein  he  was 
rated,  though  he  was  not  named  as  a  party  in  the  appeal.  Rex  ▼.  InhaMt(xnt» 
ofUardwich,  It  Eatt,  589.  Rex  v.  InhabUantt  of  fThitleif  Lower,  \M,&S.  636. 
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it.  So  if  he(l)  adorit  the  receipt  of  a  sniii  of  monej,  bat  say  at  the      Cb.  I. 
same  time  that  he  had  paid  it,  this  is  no  proof  of  a  deht(/)    No  ^J"**""*  ^ 
evidence  is  received  of  what  is  said  by  the  wife  of  the  partj»  or  or  attorney. ' 


bj  any  other  person/  in  his  absence,-  unless  in  eases  where  it  —«-—.«• 
appears  that  they  were  employed  or  entrosted  by  him  in  the  (0  <^  Vin. 

Ao«(A*bt)S3. 

(/)  ConfenioDS  are  a  dftngerou^kiiM)  of  eTMovBe,  and  oaght  to  k«  received  with  ' 
great  eanii»n.    Mfert  t.  Baker  et  aL  MmtUn**  Rep,  5|S. 

In  no  ease  ean  the  deelarationa  oft  Mippoved  grantor,  or  party  in  an  inatrameotf 
vho  may  be  ooiiaidered  at  interested  at  the  time  to  d*  clare  in  ihe  partieular  manntr 
testified  to»  be  admitted  for  any  pnrpoae  whatever.  Bartlet  y,  2}eiprat  ct  at,  ^ 
JHBut.  Rep,  70S.     Chrke  v.  WaHe,  18  Do.  439. 

So  the  deelaralions  of  the  grantor  of  a  de«*d  are  inadminible  in  efideoee  fo  prate 
the  deed  fraudoleot.    JUtxandar  ▼.  GorM^  1  Ho.  165. 

In  a  libel  for  diyoree  for  adultery,  the  confeasions  of  the  respondent,  iioeorrobo« 
rated  by  other  eirenmstances  are  not  admissible  in  evidence  to  piore  the  adoltery. 
Baxwter  v.  Bax9ter,  1  Mata.  Rep,  346.  RoUand  t.  BhOand,  S  Ho.  154.  Et  Tide 
JDoe  V.  J7oe,  1  JohnM.  Cat.  25. 

In  an  aclimi  on  a  note  of  hand,  a  letter  written  by  the  plaintilf,  acknowledging  a 
ceftain  parol  agreement  on  his  part,  at  the  time  of  giving  it,  was  admitted  to  reduce 
the  damagea.    Lemg  y.  Gray,  1  Maat.  Rep,.  897. 

The  eonfeaskms  of  one  interested  in  the  event  of  a  suit,  but  not  a  party,  cannot  be 
given  in  evidt-nce.  FToodrtifw,  WhUtleteg^  Xirb.  Rep.  6S.  Riamlm  t.  FUch,  ibid. 
174/  Srorrs  f.  fVhiimare,  Und  303. 

Thf  examiriatinn  of  a  defendant  on  oath  is  evidence  against  him,  bet  the  whole 
moat  be  taken  together.    Benediet  adm.  v.  McHoUa^  1  Rooi*9  Rep.  434. 

What  a  defendant  in  a  public  prosecution  against  him,  confessed,  may  be  grven 
in  ertdenee  In  an  action  of  assault  and  battery,  for  the  same  eanse.  Rno  t.  Bniwn, 
ibid.  5fl0. 

What  a  party  to  a  eaose  had  said  atone  time,  cannot  be  given  in  evidence  by  him- 
self,  to  expUin  what  he  has  said  at  a  former  time,  which  the  other  party  has  given 
in  evidence.   Btight  v.  JUhien  et  al.  XPetert*  Rep.  15. 

D«  elHvntions  of  the  party  are  evidence  agamst  him,  though  made  after  the  com- 
mence ment  of  the  snK.  iMomVs  let.  v.  Fanderen,  1  DaO.  Rep.  65. 

The  declarations  of  a  person  under  whom  a  party  to  a  suit  claims,  are  evidenee 
against  him.  Battler  v  MetUy,  2  Serg^.  U  R.  Rep.  354. 

But  th«-  declarations  of  an  intestate,  that  the  eoi>tr»ct  waa  without  fratid,  arc  not 
eonrliMive  against  his  admit<istrator  in  an  action  on  the  contract.  JDuncanw.  Jk^Cul- 
Umghy  4  Serg.  U  R.  Rep.  483 

Where,  in  an  action  in  which  the  validity  of  a  will  was  in  question,  a  witness  had 
testified  to  a  ccmfidential  interconrs*'  bt^tween  hims'  If  and  the  testator,  it  wns  held, 
that  evidence  of  dt^larations  of  thi*  teitaior  to  dnnihfr  witness,  tending  to  shew  that 
he  could  not  have  been  on  cunfiilentia)  terms  with  the  ilrsi  witness,  was  admissible. 
iightner^.  ffike  \  Serg.  3  R.  Rep.  90S. 

The  conduct  and  declarations  of  the  grantor,  respecting  the  estate  conveyed,  and 
tending  to  prove  ^amdulent  int^>'tion  on  his  part,  before  the  convey ance,  is  evt* 
dencc  for  the  jury^|>ou  an  inquiry  into  its  validity, by  a  creditor  o*  stfbaequent  pur* 
ehaser  who  alleges  it  to  be  fraudulent.  Btidge^  v.  Eggleelwi,  14  Matt.  Rep  S45. 

The  canCesstfms  of  a  party,  voliiutarily  nia<l**  to  members  of  the  same  ehuroh, 
Hiay  be  given  in  t  vidence  on  his  tri:«l  for  the  crime  or  misdemeanor  so  confessed  by 
him.  Commonwealth  v.  Drake ^  15  Miitt.  Rep.  161.  * 

Thp  confession  o(  a  pi*t^y  ihat  he  si-^nrd  an  instrtiment,  is  sufficient  e^id'-nce^    - 
wkhoQt  calling  th  -  subaenbing  «iln-wi.  Halts.  Phffpt,  '2  Johna.  Ref<.  451. 

The  whole  declaration  of  a  party  mutt  be  taken  together.    Carver  ?,  TYaeif,  ^ ) 


^^ 
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Ch.  1.      management  of  abuainesa*  Thus(l)  an  acknowledgment  of  afact 
Admission  of  5y  the  attorney  in  the  cause  ia  no  evidence  of  that  fact,  unless 
and  Attorney.'  made  with  the  express  view  of  obviating  the  necessity  #f  proving 
.  it  on  the  trial ;  and  even  the  wife's  acknowledgment  of  her  hav* 

(i)Yoangv.  ing  received  wage8>  which  she  had  personally  earned,  was  in 
CampbViiO.  ^^^  ca8e,(2)  held  to  be  no  evidence  against  her  husband,  in  an 
action  brought  by  him  for  those,  wages;  and  in  another,(3)  where 

Hall  V. 
ill,  2  Stra. 

1094.  \   SJohnt,Rep.4S7.   Fennerw  Letaii.lO  Do.  SH,    Irwin  v.  Knox,id,96S.    CredU 

(3)  AlUnan^  ^'  -^^T-own,!!/.  365.  Waiting  ▼.  Totl^  9  Do.  141.  Mopkins  v.   Smith,  U  John$,  Rep, 
others v.Priu  l^l-    Grimet  t.  Talbot,  1  Marsh.  Rep.  205.' 

ohet,  6  T.  The  mere  admission  of  a  debt  is  not  saffieient  to  eharg«^  the  defendant  with  the 

Rep.  680.  whole  denand  of  the  plaintiff ;  he  must  prove  the  amount.  Quarle9*9  adx.  r.  lit' 
tlepagc,  U  Co.  8  H.  &  Mnnf.  401.  Bot  it  it  alwajs  eonsider«d  the  best  evideoee. 
Bendrickton  adr.  ▼.  JIBller,  1  Rep.  Contt,  Ct.  S.  Car.  296. 

In  an  action  agaiittt  a  oonsiable  for  not  returning  an  attsehmeiit,  the  debtor's  ac- 
knowledgment of  the  som  he  owed  the  plaiatiff,  is  good  evidenoe  against  the  consta- 
ble. Stout  ▼.  Bopping,  1  HaUt.  Rep,  125. 

Whatever  is  alleged  on  one  side,  and  not  dented  on  the  other,  shall  be  taken  as 
tnie.  Mminittrator  of  Porter  v.  JTmny,  1  M*Cord*9  Rep.  205. 

Whether  an  etcrtno  eao  be  offered  in  evidence  as  an  admission  of  the  defendant. 
Lansing  v.  Gaine,  2  Johns.  Rep.  300 

Evidence  of  the  acts  of  the  lessor  tending  to  coodade  him  and  those  claiming  an- 
der  hhn,  will  be  received.  Jachsoti  ex  d,  Goodrich  ▼.  OgdcTt,  4  JehnM.  Rep.  140. 
Et  vidf  Jackson  ex,  d,  GrinooUi  v.  Sard,  ibid.  930. 

The  conftssions  of  a  tenant  as  to  his  holding,  have  always  been  reoeived  in  evi- 

^ "  denoe.    Jackson  ex  d.  Kip  v.  Murrojf,  1  Anth.  JV.  P,  Cat.  75. 

I  The  eonfession  (if  a  defendant,  that  a  ship  carried  contraband  goodi,  and  that  she 

was  seized  in  oonseqnence,  and  (he  testimony  of  the  captain  to  thoae  facts,  was 

deemed  sufiBcient  evkleDce  of  the  law  of  Great  Britain.    Smith  ▼.  Elder,  S  Johns. 

Rep.  105. 

Declarations  by  tlie  plaintiff  that  the  defendant  was  in  poneasion,  are  good  evi- 
dence  for  the  defendant  in  an  action  of  trespass  quare  cloMSum  /regit.  Parlaman 
T.  Parlaman,  I  Penn,  Rep,  269. 

Conversations  between  two  persons,  nnderone  of  whom,  the  plaintiff,  and  the  other 
defendant  claims,  may  be  given  in  evidence.  Andrew?  leo.f.  Fleming,  %  Doll.  Rep,  93. 

Declarations  by  a  mortgagee,  under  whom  the  defendant  claims,  may  be  given  in 
CYidence.     WaUhdB  v.  Johnson,  2  CaU.  Rep.  275. 

An  aeconnt  filed  by  a  party  is  evidence  for  him,  if  admitted  in  evidence  against 
him.  Jones  v.  Jonea,  4  if.  &  Jiiunf*  Rep.  447. 

A  cash  aeconnt  shewn  to  the  defendant,  and  not  objected  to  by  him,  was  Ae2</flif- 
fieient  evidence  upon  which  the  jury  might  decide.  Coe  t.  Button^  1  Serg.  &  R. 
Rep.  398. 

Letters  written  by  a  party^  are  not  evidence  for  him,  thongh  they  are  against  htm. 
Fonole  et  al.  v.  Steveruon^  1  Johns.  Cos.  in  Er,  110.  Monis^^a.  v.  Vantieren, 
i  J>alL  Rep.  65.  ^V^V 

Litters  written  to  a  witness  by  strangers,  are  not  eridence  ^■rove  an  mdepen- 
dent  material  fiict,  bat  may  be  received  as  introductory  eViJ^V  Lewie  i.  Mining 
2  Teates^  Rep.  200.  ^Pv 

A  letter  of  instructions  from  the  plaintiff  to  the  master  of  a  r!3^  at  the  time  of 
Bailing,  sworn  to  be  his  only  instructions,  was  allowed  to  be  given  fnevidence  by  the 
plaintiffio  an  action  against  the  underwriter,  to  disprove  the  master**  aothorhy  (o 
parehaae  on  their  account.  Story  et  aL  ?.  Strettte^  1  Daa.  Rep,  10. 
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the  huslNUid  aod  wife,  who  was  executrix,  joined  in  an  action      ch.  i. 
for  a  debt  due  to  the  testator,  it  was  also  held  that  no  evidence  Admittion  of 
could  be  neceived  of  declarations  of  the  wife  after  her  marriage,  or  auorney!^' 
So  a  proRitse  made  by  her  during  the  coverture,  will  be  no  evi-  _»_«.«« 
dence  to  revive  a  debt  due  from  her  before  marriage,  so  as  to 
tal:e  the  case  out  of  the  Statute  of  Limitations.(l}     If  this  evi-  (i)yideMor- 
deuce  is  not  admissible  where  the  wife  is  a  party,  or  the  men-  ['!|J'*^°''!*^*!lf» 
torious  cause  of  action,  the  rule  applies  with  greater  force  where 
the  cause  of  action  arises  from  her  delinquency  ;  and  therefore 


In  an  aetkm  by  A,  adiQinistrator  of  H.  wphatL  lb«  adaioittmtor  of  C  for  money 
paid  by  J?,  to  the  uieof  C.  letters  written  by  C.  to  v9.  and  M.  jaJnClyj  and  to  ,4. 
•eparatelv,  which  see^dingly  indieate  a  joint  oontraet,  bat  not  eoodouTey  are  athnia- 
tiblf .  Jith  et  a/.  V.  Pattm^  S  Serg.  &  R  Rep.  SCO. 

An  order  to  pay  in^oey  in  the  handtof  the  drawee,  it  evidene*' of  payment,  aUier 
of  an  order  to  deliver  goodi.  BhatU  exr.  t.  Starkey*$  admt,  TayL  Rep.  1 10.  S.  C. 
2  Maifv.  Bep.  75, 

In  aeilMi  for  money  paid  by  the  anrety  in  a  bond  given  to  the  U.  Suaea  for  iln- 
tiea,  againft  hia  principal,  it  waa  held,  that  the  poaoenion  of  the  bond,  with  the  col- 
lector's receipt,  were  evidence  of  payment  by  the  oarety ,  aa  the  collector  would  be 
liable  on  the  receipt,  for  the  amount  to  the  U.  Statea.  Stuby  ▼.  ChampSn,  4  Johns, 
Jtep.  461. 

A  reeeipt  siven  by  a  coonael,  who  was  deceased,  fiw*  bosdswhieb  be  had  received 
to  aue  ttpoo,  was  admitted  as  evidenoa  of  the  time  they  were  received.  Aehton  v. 
TaifUfr,  1  ifiiyv.  Rep,  395. 

The  acknowledgment  of  a  deceased  peraoo,  who  was  competent  to  charge  him- 
self by  aa  ordinary  rec«>ipt  or  acqoittanoe,  was  admitted  as  evidence  that  he  had  re^ 
ceived  money  from  the  plotntiff  for  the  defendant's  use.  Hattaday  v.  ZiUlepage, 
2  Munf.  Rep.  3t&.    . 

If  the  master  of  a  vessel  sign  a  bill  of  lading,  acknowledging  that  the  goods  are  in 
good  order,  and  they  bo  open  to  inspection,  and  no  fraud  be  praciiaed,  it  roouUJnot 
be  unretuonable,  in  an  actkni  against  the  master  for  not  delivering  the  goods  in  good 
order,  that  no  evidence  should  be  admitted  to  prove  that  the  goods  were  not  in  good 
order  when  he  received  them.  Barrett  et  al,  v.  Recent  7  Mase,  Rep,  897. 

Bat  If  the  goods  are  delivered  in  packages,  and  not  open  to  ioipection,  the  bill  of 
lading  would  not  be  cooclosive  evidence  agamst  the  mi»ter  of  the  condition  of  the 
goods,  aUboogh  it  woald  be  ^'mayboe  evidence  of  the  highest  nature,  ibid. 

In  an  action  against  the  maker  of  a  note,  proof  of  his  confession  that  he  signed  it, 
b  not  coodasive  evidence  of  the  fact ;  hot  the  defendant  will  be  permitted,  notwKh- 
stondii^soch  confeaions,tobtroduce  evidence  that  the  signature  is  not  his;  and 
the  opinions  of  persons  ccqnainted  with  his  hand  writing,  aod  a  comparison  of  tlic 
aignature,  with  other  signatures,  proved  to  be  his,  is  proper  evidence  for  that  pur> 
pose.  Ailfet  a/,  v.  Huae^  10  Mtue,  Rep*  39. 

If  the  confession  of  a  pwty  be  given  In  evidence  against  him,  it  must  be  taken *al- 
together ;  and  the  observance  of  this  rule  is  peculiarly  necessary  when  the  confes- 
sioo  is  introduced  for  the  purpose  of  proving  a  contract.  WhitweU  v.  Wyer,et  al, 
11  Mue,  Rep.  6.  This  role  prevails  in  eiv|f,  aa  well  as  crimmal  eases.  J^Tewman 
V.  Bradtetf,  1  JDali.  Rep.  240.  FarreU  v.  AP  CleOg  ibid,  392.    Vide  JBames  eacr.  of 

Kay  V.  KeUy,  %  Ha^,  Rep.  45.  

Ao  attorney  or  counsol  concerned  in  a  cause,  may.  b«*  a  witness,  altlmugh  his  Judg- 
ment fee  depepds  00  bis  success.  J^ewnan  v.  Bradley.  1  DaR.  Rep,  241. 

So,  although  he  expee^  a  larger  fee,  if  hii  client  socoeeds.  Jj^lUea  f,  O^ffora, 
1  Serg,  &  R,  Rep,  38.— Am.  £0. 
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Cb.  1,  in  an  action  for  enticing  away  the  plaintifiPs  wife,  her  declara* 
Admission  of  tions  made  at  a  subsequent  time  are  inadmissible  ;(1)  but  if  at 
orftuorney!'*  the  time  of  her  elopement  she  stated  as  a  reason  for  so  doings 
.._.««»  that  she  wa£  apprehensive  of  personal  violence  from  her  hus* 
(i]Winsroot-t>band,  and  the  defendant  crediting  her  storj  received  her  into 
ymes^s77^'^^  houBe,(2)  such  declaration  is  admissible  in  evidence  as  part 
of  the  res  gesta  to  shew  that  the  defendant  did  not  harbour  her 

N.  P.CM.S'i!     Indeed*  where  the  wife  originally  made  a  contract  which  was 
^t^!%9      afterwards  either  expressly  or  tacitly  ratified  by  the  husband* 

[ff)  The  poli'**'  of  the  law,  exclades  the  hasband  or  wife  from  testifying,  where 
<^  the  rigbtof  Ciller  sre  coDcemed.    Xet.  of  Snyder  et  al.  t.  Snyder,  6  Binn,  Rep. 

488. 

A  btisband  cannot  be  a  witness  in  a  question  where  the  wife's  interest  isooDoemed, 
althongb  her  interest  is  ooniingent,  and  not  to  take  effect  until  after  his  death,   ibid. 

483. 

lo  an  ejectment  by  the  children  of  ^.  to  recover  laad  which  had  been  sold  by  oin- 
der  of  Ihe  Orphans'  Court,  alleged  to  be  foid,  one  who  bus  married  the  widow  of 
A.  is  not  a  competent  witness  for  ihe  plaintiffs,  although  he  has  executed  a  release 
of  all  interest  of  dower  or  otherwise,    ibid, 

A  wife  cannot  be  a  witness,  where  by  her  testimony  her  husband  can  by  any  poi^ 
aibiliiy  be  criminated ;  as  on  an  indictment  against  a  third  person  for  fornication  withi 
her  husband,  the  wife  ounnot  be  a  witness  to  prove  the  fact.  CommonmeaUh  ?• 
Schnver,  Quart.  Sea.  Pfni.  1820,  M.  S» 

On  an  indictntent  for  fornicHtion  and  bastardy,  a  married  woman  is  a  competent 
witness  to  prove  the  criminal  connection  with  her.  Cormnonwealth  t.  JUilier  died, 
1  Brovme^t  Rep.  ^p.  58.  Commonvfealth  v.  Strieker,  ibid.  47.  CommorrweaUh 
f,  Conelly,  ibid.  884.  Commontoealth  v.  Shepherd,  6  J^nm,  Rep,  883.  T%e  SSng 
r.  McLean  dted,  6  Binn.  Rep.  890. 

But  she  is  not  competent  to  prove  the  non'Oceeat  of  her  husband,  ibid. 

But  if  the  Cnoi't  permit  her  to  be  asked  a  question,  from  the  answer  to  whieh 
non-ncoess  rony  be  infeircd,  and  afterwards  dhrect  the  jury  thai  diey  were  not  to 
consider  any  thing  whieh  fill  from  her  as  evidence  of  non-access,  and  there  is  strong 
evidence  of  non-access  by  other  witnesses,  the  TCfdict  will  not  be  disturbed.  Cemr 
mon-weaUh  v.  Shepherd,  6  Binn,  Rep.  883. 

In  an  indictment  for  forcible  entry,  the  wife  of  the  prosecutor  may  be  examined 
to  prove  only  the  force.     Common-wealth  ▼.  Shryber  et  al,  1  DaU.  Rep,  68.     Com- 
montoeahh  v.  Devore,  I  TecUea*  Rep.  501. 
.  ^-*  The  deposition  of  a  wife  on  her  death  bed,  charging  her  husband  with  murdering 
;     her,  was  ndmiited  as  evidence  against  bim,  on  his  trial  for  the  murder.     Common* 
\    wealth  V.  Stoopa,  Addia.  Rep.  338. 
''  •    On  HO  todiciraent  for  a  conspiracy  in  inveigling  a  young  girl  from  her  mother^ 
house,  and,  she  being  intox  cated, procuring  the  marriage  ceremony  to  be  recited  be- 
tween her  iind  one  of  the  df  tVndants,  the  girl  is  a  competent  witness  to  prove  the 
faets.     CommonipeaUh  v.  Hevice  et  al.  8  Teatea*  Rep.  114. 

"Evidencf  ul  the  wife's  confessions,  made  subsequent  to  the  marriage,  ot  a  debt  due 
^  "f  .^  hy  her  prtvious  m  the  marriage,  are  inadmissible  to  charge  her  bnsbaml.    Roaa  et 
t*   .   ur.  v»  Winnere,  1  Halat.  Rep.  366. 

\  "^^  For  cuiifv  scions  of  judgment  by  an  attorney  without  authority,  side  Denton  et  aL 
▼.  J\/oyea,  6  Joltna.  Rep.  896.    M*  CuUough  v.  Guetner,  1  Binn.  Repn  814. 

He  can  take  ofi'a  non  proa*    Rdaholt  v.  JlberU,  1  Binn»  Rep,  469. — Av.  £d. 
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her  declaratitms  have  beeo  receiyed  as  evidence  to  charge  him ;      ch.  L 
and  therefore  ia  an  action  for  nursing  the  defendant's  child,  his  AdmiMioo  of 
wife's  admission  that  she  had  agreed  to  pay  4«.  a  week,  was  al-        ^^^ 
lowed  to  be  given  in  evidence,  the  Chief  Justice  (Pratt)  ob- 
serving, that  matters  of  this  kind  were  properly  under  the  direc- 
tions of  the  wife  ;(1)  and  in  like  manner  the  admissions  made  by  (i)  Aoony- 
an  under  Sheriff',(£)  or  bailiff,  to  whom  the  warrant  is  directed,(3)  "27!'*See  So 
have  been  received  as  evidence  against  the  Sheriff,  in  an  action  E<n«raon  v. 
against  him  for  an  escape,  because  he  is  answerable  for  the  acts  ^,  Cmaa^ 
•f  his  under  Sheriff  or  baili^^  and  they  give  bond  to  him  for  the 
due  performance  of  their  duty.(/i)  Dobie,  t  Ld?* 

But  though  in  the  cases  which  have  been  just  mentioned,  Ae  '^J^-  ^^o. 
admissions  of  the  loife,  the  under  Sheriff,  and  the  bailiff  were  rs)  North  v. 
received  in  evidence,  it  may  still  be  doubted,(4)  whether  they  ^  "»J  -*« 
were  rightly  received  fiirtber  thiui  as  part  of  the  re$  gtaia,  and 
we  may  now  cbnsider  it  as  clearly  settled,  that  the  admissions  ^J^Tv  *C^?rT* 
of  a  mere  servant  are  only  receivable  to  that  extent*    In  one  eited  i 
case,(5)  indeed,  where  a  person  who  was  preved  to  be  the  cap- ^^*™P***  ^*** 
tain  of  the  defendant's  ship,  on  board  of  which  tite  plaintiff  had  (s)  Biggt  v. 
delivered  goods,  had  by  letter  acknowledged  the  receipt  of  them,  t.  Bw^tu. 
such  letter  was  held  by  Mr.  J.  BuliiEr  to  be  good  evidence  of 
the  delivery.    The  propriety  of  this  decision  was  afterwards 
questioned :  and  the  cause  being  determined  in  favour  of  the 
defendant,  on  another  ground,  the  Court  gave  no  opinion  of  this 
point;  but,  in  a  subsequent  case,(6)  Lord  Kenvok,  alluding  to (^) Baoermaa 
this  decision,  expressed  a  doubt  whether  the  evidence  was  pro-  7 't.  r!666.* 
perly  admitted  ;(7)  and  that  learned  Judge  is  said  to  have  fre- 
quently held  at  I^iai  Priua,  that  the  agent  must  himself  be  called '  '  "*'    ^' 

(A)  It  is  a  well  settled  principle,  that  the  husband  Is  not  bcwnd  by  the  eootnet  ot 
his  wife,  unlbss  by  some  act  or  declaration,  prior  or  subsequent  to  the  eootraet,  his 
eOBient  may  be  fairiy  inferred.     fTebtter  ▼.  JfGinnU,  5  Bhm,  Rep.  356. 

Where  the  vife  of  an  innkeeper  was  entrusted  with  the  ordinary  bosinesi  of  the 
tavern,  it  was  held  that  she  had  no  authority  to  bind  the  hushand,  by  a  special  eoo- 
traot,  to  board  stage  drivers,  and  find  hay  and  oats  for  their  horses,  at  lass  than  the 
usual  rates,  ibid,  835. 

Payment  made  bona  fide  to  the  wife  in  the  usual  course  of  dealing  of  a  debt  due 
to  the  husband,  is  payment  to  the  husband.  Speticer  v.  TYsne,  AddU.  Rep,  315. 

But  if  made  to  take  the  management  of  an  estate  from  the  husband,  it  is  no  pay« 
nent.  ibid,    Et  vide  Hughef'a  adm§,  v.  Sioket^t  adnu.  1  Hayw.  Rep,  372. 

In  an  action  agMinst  the  SheriflTfor  a  false  return,  admissions  by  the  deputy,  to  iKe '  «> 
plaintiff',  allowed  as  evidence  a.i*aittst  the  SherifT.    Jtza  et  al.  v.  EitUnger^  Jfnth. 
A*.  P.  74,  n,  a.    Et  vide,  7\fler  r,  Ubner^  12  Mu  .Rep.'l^S, 

Quere,  Whether  the  acknowledgment  of  a  deputr  Sheriff,  of  things  done  by  him 
in  the  course  of  his  office,  is  evidence  ii^inst  his  principal.  Becker  v.  Jarret,  S 
Bbm.  Rep,  404.  In  the  ease  of  MoUf.  IRp,  10  Johnt,  Rep,  478,  the  conh^ssions  of 
the  deputy  were  admitted  to  charge  the  Sheriff.  Axa  et  aL  v.  EMinger,  Anth,  .V. 
P.  74,  R.  a.->Ax.  Ed. 
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Ch.  I.  AS  &  witness ;  and  in  several  late  ca8es,(l)  it  has  been  held,  that 
AdraUsioa  of  letters  of  an  agent  abroad,  even  to  his  principal,  containing  an 
par"nt  rf  account  of  a  by -gone  transaction,,  were  not  evidence  against 
.......I...  such  principal  to  prove  the  facts  stated  in  them.     These  cases. 


i 


1}  Kftbi  V.  however  must  be  understood  as  applicable  only  to  m^re  ad  mis* 
Taunrs^  sions  of  anitctdtnt  facts^  and  not  to  what  an  agent  says  at  the 
Reyner  v.  time  he  does  an  act  in  the  regular  course  of  his  business,  for,  in 
Taunr6(^.  ^^  latter  case,  his  words  tieing  part  of  his  act  are  cUarlj  admis- 
LAnghome  v.  gible  agaifist  his  principal. 

TauDtSii.  Thus,  if  a  person  whp  is  the  acknowledged  agent  of  another, 
make  a  contract  by  letter  or  fither  writing,  proof  of  his  hand 
writing  is  sufficient  evidence  of  his  contract,  without  calling  him 

(2)  Daniel  v.  as  a  witness.(2)  So  where  a  man  having  made  a  policy  of  insu- 
Tr.'ir  G^o.  3.  ranee  on  the  life  of  his  wife,(3)  (who  had  taken  a  journey  to  Man- 
FHiriie  v.  theater,  for  the  pnrpose  of  procuring  the  certificate  of  a  surgeon 
ioyet.ju.  125.  as  to  her  health,  preparatory  to  making  the  insurance)  she  was 
S.  P.  goon  after  confined  ta  her  bed  by  illness,  in  which  state  she  was 

(3)  AvitoQ  V.  visited  by  a  friend ;  to  whom  she  stated  that  she  was  poorly 
•!!^  ^i'U  ^  when  she  went  to  Manchester,  and  that  she  was  afraid  she  should 

118.  not  live  till  the  policy  was  completed.    Shortly  after  this  she 

died,  and  an  action  being  brought  by  the  husband  on  the  po* 

Hey,  the  Court  held  that  the  declarations  so  made  by  the  wife 

were  admissible  in  evidence  on  the  part  of  the  defendant,  as 

shewing  her  opinion  of  the  ill  state  of  her  health  at  the  time  of  ef- 

Braddkk       ^"^^^''^g  the  poHcy.    The  admission  of  a  person  who  is  provedto 

1  Taunt.  'i04.  have  been  a  partner  with  the  party  in  the  cause  by  other  evidence, 

r^nw^  *•  may  also  be  received  against  his  partner  though  made  after  the 

ib.  105.'        dissolution  of  the  partnership.(t) 

(t )  The  power  of  an  agent  to  tell  landi  matt  be  in  wrtting,  and  proved  by  indifferent 
wknewes.  JV:choUon*9  let.  t.  JBJSn,  9  IkUl.  Hep.  846.  S.  C.  8  Teaiet^  Sep.  31. 
S.  P.  MeredUhU  lee.  v.  Muceee,  1  Teatee^  Rep.  000.  Oirard**  be,  v.  JSrebe  et  oL 
cited  2  Teatea*  Rep,  38.  Lee,  ofPbimeted  t.  Rudebagh,  1  Teaiee'  Rep,  508. 

An  agent  it  not  a  competent  witnen  to  prove  that  a  written  authority  was  given, 
but  had  been  mislaid.  Mcholeon^e  lee.  t.  MiJ^fn^nt  rapra. 

But  it  leemt  an  agent  may  prove  the  mens  loM  of  the  written  power.  MeredUhU 
lee.  Y.Muooee,  1  Yeaiee' Rep,  900. 

But  one  who  acted  aa  agent  for  another  in  the  porohaie  of  land,  wua  admitted  to 
esublith  the  purchase.  Miller  v.  Hayman,  1  Teatee' Rep.  83.  Lee,  rf  Steward  w, 
Richardeon^  8  Teo^'  Rep,  89.  j| 

So  one  who  purchased  land  in  his  own  name,  may  be  admitted  to  prove  that  ho 
acted  in  the  purchase  as  agent  and  tratteo  of  another,  to  whom  he  afterwanJs  con- 
veyed the  land.  Rrtrwn  v.  Ihwmii^,  4  Serf.  ^  R,  Rep,  497. 

A  broker  is  a  good  witness  m  an  aotjou  on  the  east*,  to  recover  the  difference  on 
a  stock  contract,  to  prove  that  he  had  received  a  verbal  autboriiy  to  make  the  eon* 
tract.  LiUnftUm  et  al  v.  Swanmch,  8  Zloff.  Rep,  300. 
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A  distinction  has  beea  made  between  an  admission  and  an      ch.  i. 
offer  of  compromtsey  after  a  dispute  has  arisen.     An  offer  to  pay     OffVrof 
a  Bum  of  monej  in  order  to  get  rid  of  an  action,  is  not  received      '"^'^"'***' 
as  eTJdence  of  a  debt :  the  reason  often  assigned  for  it  by  Lord  ^^^  ^  p 
HiKSFiELD  was,  that  it  must  be  permitted  to  men  "  to  buy  their  |^S36.] 


Where  tbe  oontraet  for  the  transfer  Qf'  stock  had  be>  n  made  .with  Ji.  w  u  prio» 
eipal,  and  m  action  hail  b(*en  bronght  upon  it  hy  •^.  in  his  ovn  nHine.  wherein  h% 
became  noo  suiti  id  a  sabseqaent  action  by  B.  on  the  aaine  contract,  i|  ww  ruled 
(hat  ^,  ooald  not  be  a  witness  to  pro? e  that  he  acted  as  agent  for  J9.  .^tuierton  t. 
ifiiyfc,  3  Fntfce'  Rep.  95 . 

Quere,  Whether  the  principie  of  law  in  relation  to  sales  made  by  a  breber,  as 
between  vendnr  and  vendee,  h  applicable  to  a  ease  between  vendee  and  warrantor. 
HW^etaL  r.  CotuequOf  1  Peters*  Rep.  310. 

Ja  an  action  by  the  vendee  against  the  warrantor  of  goods,  a  witness  who  had  givea 
eertiSoates  as  tn  the  quality  of  the  goods,  which  were  to  be  osed  in  obtaining  a  re- 
eorery  against  the  warrantor,  and  who  expected  to  receive  a  certain  eomaoission  on 
the  saro  recovered,  in  consequence  of  the  certificates,  but  which  were  not  evidenee 
ia  the  aetion,  was  hrld  to  be  competent.  Hid,  309. 

In  an  action  of  covenant  for  non-payment  of  rent,  a  witnesa  who  was  grandson  of 
the  testator,  was  admitted  to  prove,  that  by  the  order  of  the  testator,  he  had  written 
a  letter  in  his  name  to  the  derendant,  rlirKCting  him  to  pay  two  years'  rent  to  the 
witness,  a«  a  token  of  his  affection  ;  the  testator  having  been  prevented  by  age  from 
vritiog  himself,  and  the  witness  having  been  released  bj  the  defendant.  Buchtman 
▼.  MotUgwieryy  2  Teatea^  Rep,  79. 

An  auctioneer  who  has  sold  goods  to  •4.  and  committed  them  to  the  eare  of  his 
servant,  to  be  delivered  to  the  vendee  on  his  performing  the  conditions  of  sale,  is  a 
eompetent  witness  for  the  plaintiff  in  an  action  of  replovin  broo^t  by  the  servant 
•gainst  »4.  who  had  obtaioed  possesaion  by  artifice  and  deceit.  Barrit  v.  SmMi, 
3  Serjr,  &  R,  Bep.  20. 

A  ship's  agent  in  a  foreign  port  is  a  competent  witness  to  prove  by  whom  goddt 
were  shipped.    .Mdrt  v.  Coire^  3  Teatea*  Rep.  101. 

The  declarations  of  the  grantor  of  a  deed  are  inadmissible  to  prove  it  frandulent. 
Mexander  v.  Gwld^  1  Mate.  Rep.  165.  £t  vide  Clarkf  v.  fFaite,  18  J)o.  439. 
And  further  as  to  the  admissibitify  of  persons  not  parties.  Oreenwoodit.  Curtis, 
6  JD9  358.    4^^/elpn  v.  B^yd,  7  JDq.  181. 

An  agent  who  has  promised  to  refund  money  received  on  a«eovnt  of  his  pHnei- 
pal,  in  ease  a  verdict  pass  agaioat  him  in  a  particular  suit, -is  a  good  witness  in  that 
iolt.     Renendet  v.  Crocker^  1  Cdwies'  Rep.  IS7. 
An  agbnt  is  a  competent  witness  ex  neeeteHnte.  Cartet  ▼.  BiOingrSy  1  Johru,  Cor. 

sro. 

An  agent  of  the  insorid  who  applies  to  the  broker  to  have  the  insurtnee  effected 
is,  like  all  other  ■gx'nis,  a  eompetent  witness  ex  neee$»itate.     Jdackay  v.  Rhine 
lander ,  1  Mau,  Cat.  408.    Vide  Burtingham  v.  Otoyer,  2  Mau.  Rep.  189. 

The  declarations  of  the  wife,  white  ycting  as  agent  for  her  hosbami,  may  be  given 
in  evidenee  in  a  sdit  bronght  by  him.   Rughei^a  cubni.  v.  Stoket't  adm».  1  Hayw»  ' 
Rep.  378. 

Hearsay,  from  the  agent  of  defendant,  may  be  given  in  evidenee  against  him.  Per^ 
kina  v.  Bvmet,  9  RooTt  Rep.  30. 

What  the  son  of  defendant  had  said  when  aotmg  as  attorney  for  his  father,  mi^  be 
given  in  evidenee.   MfUkerY,  Pbdptpibid.  ISO.  Et^iOs  JBger^,  Qtrand,  iUdSS. 
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Ch.  L      peace,'*  without  prejudice  to  them  if  such  offer  did  not  succeed; 
Offer  of     and  such  offers  are  made  to  stop  litigation,  without  regard  to  the 


Compromne. 


Quere,  Whether  an  agent,  authorised  to  porcbate  goods  at  a  eertain  prioe,  and  at 
a  certain  credit,  can  sgrec,  so  as  to  bind  his  principal  to  give  endorsed  notes  or  ae- 
enrities.  Bailetf  eial.f,  Ogden  et  al,  3  Johtu.  Rep.  399 

The  authority  of  one  as  agent  for  the  plaintiff  to  discharge  the  defendaat  from 
custody,  on  an  eseeution,  without  astisfiwtkm  of  the  debt,  most  be  clearly  and  liillj 
proved,  and  stricdy  pursued.  Crary  et  al,  v.  T^ner,  6  Johnt.  Bep,  51. 

If  the  ag<^nt  exceed  his  authority  to  draw  bills  on  his  principal,  he  is  not  bound  to 
accept  them.  Hopkint  v.  BUme,  1  Caltt  Rep,  361.  Bkme  v.  Proutlfit,  3  Do.  «07. 
Tunno  v.  Sukely,  2  Bay't  Rep.  505^. 

If  the  agent  be  in  the  habit  of  drawing  bills  m  consequenpe  of  a  wtcriaw  agency, 
which  hsve  been  regularly  paid  by  the  principal,  he  will  be  bound  topa>  otherbiHa 
drawn  upon  him,  although  the  agent  misapply  then*  proceeds.  B9oeeiaLw,  Qar- 
leyetaLl  Wash,  Rep.  33.  Brawn  v.  BuU,  3  Ma»9,  Rep.  Sll. 

The  act  of  the  agent  beeomea  t!ie  act  of  the  principal,  where  the  agent  uses  a 
discretion  within  his  power,  or  bis  acts  are  sanctioned  by  the  principal.  Lyfe  v.  CIof' 

son,  I  Cainet'  Rep.  3^. 

The  acts  of  the  principal,  adopting  thoae  of  hn  agent,  are  to  be  liberally  construed. 
Codwite  et  al.  v.  Backer ^  Und.  526. 

An  agent  or  broker  auitiorised  to  purchase  goods  on  certain  terms,  is  a  competent 
witness,  in  a  suit  between  the  vendor  and  vendee,  though  he  has  exceeded  bis  autho- 
rity.  Baiieyet  al.  v.  Ogden,  3  Mm.  Rep,  394. 

If  in  consequence  of  a  notorious  agency;  the  agent  is  in  the  habit  of  drawmg  bQliy 
which  the  principal  has  regularly  paid,  this  is  such  an  affirmance  of  his*power  to 
draw,  that  the  principal  wDl  be  bound  to  pay  other  bills,  though  the  agent  should 
misapply  the  money  raised  by  such  bills,  ffooe  et  aL  v.  Oxley  et  al.  \  JFath.  Rep, 
19.  Et  vide  Bopkiru  v.  Blane,  1  CalTa  Rep,  361.  BUme  v.  Preudjit,  S  Do,  907, 
Brvwn  v.  Bidl,  3  Maea,  Rep.  SI  I .  Ttmne  v,  Sukely,  3  Btqf*9  Rep.  505. 

A  foreign  consul  is  not  responsible  in  an  action  on  it  contract  made  by  him  on  ac- 
count of  his  government.  Janet  v.  Le  T^ombe,  3  Doll.  Rep.  384  Et  vide  Bodgwn  v. 
Dexter,  1  Cranch't  Rep.  345.  Syme^.  Butler,  I  CalPe  Rep,  105.  Tuit  v.  LewU^ 
3  Do.  233. 

In  Masaackuoma,  vide  Brawn  ▼.  Auatin,  1  JMott.  Rep.  208.  BamMdgre  r. 
Davmie,  6  Do,  253.  Tippeta  v.  Walker,  etal.^Do.  595.  Sumner  adm.  v.  mt- 
Ham  etal.SDo.  198.  Freeman  v.  Otia,  9  Do,  272.  Mn^nn  v.  Chandler,  ibid,  335. 
Dawea  v.  Jackaon,  ibid.  490. 

In  Mw  Fork,  vide  Sh^ld  v.  ITaCffon,  3  Cainea^  Rep,  70.  Gill  r.  Brovn,  12 
Johns.  Rep.  385.  Walker  v.  Svfartweut,  i^Johna,  Rep.  444.  Swift  v.  Bapkine^ 
13  Do.  313.   Branaon  v.  Woolaey,  17  Do.  46. 

As  to  the  liability  oXpubHc  agenta  for  paylnents  of  money  coming  into  their  hands 
oAcsally ,  vide  Penhallaw  v.  Doane,  3  DaU.  Rep,  54.  Bitla  et  al.  v.  Roaa,  ibid,  331. 

Notice  to  the  agent  is  not  requisite  in  the  case  of  a  compul«ity  payment,  and  oae 
not  made  expressly  for  the  use  ot  the  principal.  Ripley  et  al.  v.  Oelatan,  9  Johne, 
Rep,90\. 

An  agent  is  not  liable  for  paying  ofer  money  without  notice.  JUbe  t.  IMngatan, 
2  Bay^a  Rep.  85. 

Where  an  agent  received  a  bill  for  eollecdon,  although  his  coAdoot  in  the  ficst 
instance  would  make  him  liable  to  his  principals,  yet  they  might  waive  his  rcsponii* 
bility  h}  ratifying  his  acts.  FawU  et  al,  v.  Stephenaan,  1  Johna,  Caa,  110.  OMhsise 
et  al.  V.  Backet,  I  Cainea*  Rep,  527. 

A  master  is  not  answerable  m  damages  for  the  unauthorised  aets  of  his  negTDce. 
Snee  v.  Frice,  2  Bt^9  Rep,  345.— Ak.  £o. 
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qoestioD*  wbether  any  thing,  or  what  is  due.    Therefore,  if  A.      ch.  I. 
sue  B,  for  100/.  and  //.offer  to  pay  him  20/.  it  shall  not  be  re-      Oiferof 
cei?ed  in  evidence  j  for  this  neither  admits  nor  ascertains  any    °'"J^*^™"®' 
deb^  and  is  no  more  than  saying,  he  woald  give  20/.  to  get  rid  " 

of  the  action  ;  but  if.  an  account  consist  of  ten  articles,  and  B. 
admit  that  such  a  one  is  due,  it  will  be  good  evidence  for  %o 

Admissions  of  particular  artkbt  before  an' arbitrator  are  &Im  i^na? d^  Bui 
good  evidence,  for  they  are  not  made  with  a  view  to  compromise,  N.  P.  [ssej  * 
bat  the  parties  are  contesting  tlMiir  different  rights  as  much  asfhtnnan^"* 
they  could  do  on  a  trial.(/)  .  Pt-ake'hCaB.s. 

On  the  same  principle,  the  confession  of  a  felon  voluntarily  ConfeMiooora 
made  is  evidence  against  him  on  his  trial ;  but  if  any  threats  or  ^  °°* 
promise^  have  been  made  to  induce  him  to  confess,  no  evidence 
of  such  confession  is  admitted ;  for  a  man,  under  such  influence, 
might  be  tempted  to  confess  what  was  not  true,  in  the  hope  of 
being  discharged  from  prosecution,  or  of  receiving  a  slighter  pun- 
ishment than  if  he  were  convicted  on  oth^r  evidence ;  yet,  if 
in  consequence  of  the  confession  so  obtained,  the  stolen  property 
be  found,  evidence  of  that /ac/  may  be  admitted,  though  the  co»-|^12:T^"" 
fession  as  to  the  circumstances  under  which  it  was  taken,  cannot  Leach.  Cro. 
be  g^ven  in  evidence.(m)  ^^>  *^*' 

^^^. — ... 

(ib)  An  offer  made  by  one  pkrtj,  but  not  accepted  by  the  other,  cannot  be  given  in  ) 
eriifenee.  Berr  v.  iS&u^A,  9  £rotane$*  Rep.  112.  n.  ISocum  t.  I*eHniu,  S  Scrjr,  \ 
&  n.  Hep,  895.     Baird  y.  JUce,  t  CaiPt  Rep.  SS.  \ 

Tet  if  it  contains  An  admiscion  of  a  fact,  it  may  be  used  to  prove  that  fact.  Church    \ 
▼.  SteeU*9  hdrt^  1  Manh.  Rep.  388.    Vide  ante.— Ak.  Ed.  .  ^    J 

{I)  In  Pennsyhama,  evidenoe  of  what  passed  before  referees  or  arbitrators,  be- 
tween the  parties,  may  be  given  in  evidence.— Av.  Ed. 

(tn)  A  confession  of  a  prisoner  pot  in  writing^  from  his  mo^ith  by  a  magistrate, 
though  not  signed  by  the  prisoner,  was  admitted  on  a  (rial  for  marder.  Caffunon* 
-wealth  V.  St9op9,  Adt&9,  Rep,  383. 

Tbe  wboir  conft-ssion  ought  to  be  taken  together,  in  a  criminal  as  well  hs  a  dvU 
case.  JVHwBfln  V.  Bradley,  I  DaU.  Rep,  2A0,  Farr€U^.M*Clea,lind,39'i.  litinies 
exr,  of  Kay  v  KeUy^  2  ifayw.  Rep.  45. 

On  an  indlctroent  for  murder  on  the  high  seas,  by  means  crt'  poison,  tht-  Co'u  i  v  !•  \ 
mitted  evidence  of  a  conversation,  in  which  the  defendant,  after  the  murder  had 
bec*n  committed,  informed  the  witness  of  a  contemplated  plan  to  itdminister  poison 
Id  the  crew  of  a  Vessel,  adding  that  he  had  experience  of  it;  the  evidence  b<^ing 
admitted  to  prove  an  acknowledgment  liiat  the  witness  ha<l  adminisiereil  poison  pre- 
viously, and  the  acknowledgment  that  "  be  h.id  txp'>rienc<?  of  it,''  not  being  intelli- 
gible, wiihout  connecting  it  wKh  the  rest  of  the  conversation.  U,  SUitet  v.  Tardy^ 
1  Peters*  Rep.  *58. 

Confession  of  guilt  made  by  the  defendant  under  promises  of  favoui  to  bi  shewn 
him  by  the  prosecutor^  are  not  admissible  la  f  videncc  against  him.  CommOTmealth 
▼.  Chabbock,  1  JHat9,  Rep,  144.  .^  _ 
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Ch.L  In  like  manner  as  what  a  man  says  will  be  evidence  against 

Actsamoant-  him  of  the  fact  so  admitted;  acts  done  by  him  will  sometimes 
•iMilk  ""*  p^e^^l^^le  him  from  disputing  his  situation.  If  a  man  hold  him- 
_  _  self  out  to  the  public  as  filling  any  particular- station,  he  pre* 

▼ents  the  necessity  of  evidence  against  him  to  prove  that  he  is 
?'^""gJ^*'*  legally  entitled  to  it(n)    Thus,  if  a  clergyman  receive  tithes. 
Rep.  635,  n.   and  an  action  is  brought  against  him  for  non -residence,  the  proof 
of  his  having  so  received  tithes,  and  acted  in  the  chara6ter  of 
parson,  is  sufficient  evidence  that  he  is  so  :  or  if  an  innkeeper 
(1)  Radfoi^  V  write  over  his  door  that  he  is  licensed  to  let  post-hor8es,(t) 
Rep.  637.       and  afterwards  commit  an  offence  against  the  post-horse  Act, 
there  needs  no*  evidence  of  his  being  licensed,  than  the  in- 
formation so  held  out  by  himself  to  the  public.  '  If  a  man  live 
with  a  woman  to  whom  he  is  not  married,  and  suffer  her  to  pass 
(3)W«uonv.in  the  world  as  his  wife,(2)  he  will  be  answerable  for  such  con- 
Em^Cu^^i^.^^^^^  made  by  her,  as  would  be  binding  on  hiiai  if  made  by  a 
woman  to  whom  he  was  actually  married  ;  for  in  all  these  cases 

■  «  r  A  eonfi'Mion  before  a  magiBtrate,  though  not  in  writing,  will  be  reeeired.  Siaie 
▼.  /notn,  1  Haya.  Rep.  112. 

A  eonfeiaioii  Of  guilt  uncorroborated  by  ciroomstaneei,  not  evidenoe  in  a  erimiiial 
case  to  cooTiet.     State  v.  Lmff^  1  ffayw.  Rep.  456.    State  t.  Moore,  ibid,  488. 

The  confession  of  a  prisoner,  though  confidential,  may  be  given  in  evidenee  on  « 
trial  against  him.     Tfie  Sutie  v.  T^ompovn,  Kirb,  Rep.  345. 

But  what  is  disclr>sed  to  the  AUorney  General,  upon  application  made  to  the  pri- 
ioner,  shall  not  be  giten  in  evidence  against  him.     The  State  v.  Pheipt,  ibid.  882. 

On  HO  inforinttif>n  for  counterfeiting  guineas,  evidenc4>  of  the  conffiaioo  of  the  par- 
ty was  admitted^though  the  guineas  were  not  produced.  The  StateY,  Phelpi,2 
Root.  Rep.  87. 

If  the  confession  of  defendant  be  obtained  by  personal  tv^^erm^  it  ought  not  to 
weigh  in  the  least.  If  by /ear  orJltMery.  the  jury  most  deteriAine  its  weight ;  and 
if  unsupported  by  circumstances,  it  cannot  op<'rate  to  oonTict.  77u  State  v.  Jen- 
fcint,  2  TyL  Rep.  377.    Vide  Bamil£on  v.  WilUamo,  1  Do,  15. 

The  ixpectntion  alone  of  mercy  will  not  destroy  the  credit  of  a  confeasion.  C«m- 
motnoealth  v.  Dillon,  4  DaH  Rep.  116. 

The  confession  of  the  defendant,  on  h  trial  for  high  treason,  will  be  received  in 
evidence,  RetpubHca  f.  Roberto,  1  DaU.  Rep,  39.  ReopubUca  \.  M*  Carty,  2 
Do.  86. 

The  confession  of  a  party  is  the  highest  evidence.     Corp,  of  Colum.  v.  Rarrioon, 

2  Rep.  Contt.  Ct.  S.  Carolina,  215.— Ak    Ed. 

(n)  In  case  of  all  peace  oflScers,  constables,  Ite.  it  is  lufBoi^nt  to  prove  that  they 
•oted  111  ilii>ae  characters  without  producing  their  appointments.    Potter  v.  Luther, 

3  John*,  Rep.  431 .    Reed  v.  GiUet,  12  Do.  €96.    Fowler  v.  Behee  etal.  9  JMott. 
Rep.  231.    Young  etal.  v.  The  Commomioealth,p  Binn.  Rep.  88. 

Thr  acknowledgment  of  a  deed  before  a  person  who  styles  himself  a  justice  of 
the  Court  of  Common  Pl^as,  n  prima  facie  evidence  that  he  is  such.  I^,  of  WU^ 
Hnk  V.  Miku,  1  Petera'  Rep.  429. 

The  acting  in  a  public  capacity  merely  raises  a  presumption  of  a  due  appoint- 
ment, and  does  not  ei^clude  evidence  to  the  contrary.  Rex  v.  VcreUt,  3  Can^ 
Rep,  4S2^Am.  Ed. 
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the  persoB  aTails  hidiBelf,  as  far  as  is  in  his  power,  of  the  legal      ch.  i. 
benefits  of  the  sitQation,  and   therefore  the  law  considers  his  PiHssumpiWe 
own  acta  as. conclusive  evidence  to  charge  him  with  the  dities  ^^' 

ofitfo)  '^ 

So  in  many  cases  where  one  man  treats  with  another,  as  fil- 
ing a  particalar  station*  tod  derives  a  benefit  from  him,  he  will 
not  afterwards  be  permitted  to  dispute  his  title,  as  if  a  farmer 
take  his  tithes  bj  permission  of  the  clergyman,  or  a  person  let- 
ting out  post-horses  account  with  another  as  farmer  of  the  duty,(l)  0)  R«fford  r. 
the  person  so  admitting  the  title  of  the  other  and  acting  n^^l^r  x  ftcM^s. 
it,  wili  not  be  permitted  afterwards  to  call  on  him  to  prove  it : 
and  in  like  manner  where  A.  rented  the  glebe  lands  of  a  rectory 
of  B,  the  incumbent,  and  paid  him  rent,(2)  he  was  not  permitted  (S)  Cooke  «. 
in  an  action  for  use  an4p>ccupation  to  dispute  the  title  of  hisi^^p^^^,* 
lessor  by  proving  that  his  presentation  was  simoniacal.  So  where 
two  persons  who  were -alien  enemies,  carried  on  trade  at  lA^bofi 
under  the  name  of  a  third,  who  was  a  PortuguMt^  which  coun** 
try  wa0  in  amity  with  this  country*  and  on  a  cai^o  which  they 
bad  shipped  being  captured  and  libelled  as  enemy's  propertf» 
they  permitted  such  third  person  to  claim  the  goods  in  the  Ad- 
miralty Court  as  his  own,'  and  to  obtain  a  decree  for  ihe  resti- 
tution of  them  to  him ;  the  persons  who  bad  thus  colluded  with 
a  third  to  deeeive  the  Court,  were  held  i^  be  estopped  from  af- 
terwards maintaining  an  action  for  money  .had  and  received 
against  him  to  recover  the  value  of  the  goods.(S)  (d)DeMiuoa 

Most  of  the  foregoing  (fases  may  be  classed  under  the  head  of  [^  ei^^.' 
presumptive  evidence ;  for  there  was  no  proof  of  the  particular 
fact ;  but  the  conduct  of  the  party  afforded  such  pregnant  evi- 
dence of  it,  that  he  was  precluded  from  denying  it.  This  is  the 
most  violent  presumption;  but  there  are  other  presumptions 
which  are  only  probable,  and  therefore  may  be  rebutted  ;  for  in 
all  cases  where  positive  and  direct  evidence  is  not  to  be  obtained 
the  proof  of  circumstances,  and  facts  consistent  with  the  claim 
of  one  party,  and  inconsistent  with  that  of  the  other,  is  deemed 
sufficient  to  enable  a  Court  of  Justice,  or  more  correctly  speak- 
ing, a  jury  under  its  direction,  to  presume  the  particular  &ct 
which  is  the  subject  of  controversy ;  for  the  mind,  comparing  the 
circumstances  of  the  particular  case  with  the  ordinary  transac- 
tions of  mankind,  judges  froia  those  circumstances  as  to  the  pro- 


(0)  The  wife  may  be  oonstituted  the  ag'-nl  for  the  husband,  aiul  payment  to  her 
in  the  usual  courts  of  businvs  will  be  oonelusive  on  him.  Spencer  t.  7%wte,  AdiUi, 
Jlep.  319.    ffiiffhe»*  adm».  v.  Stoket*  adnu,  1  Ifc^,  /?«/>.  372. 

Vide  post  Chap.  IL  seo,  2»^Av.  Ed. 
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Ch.  I.  babilUy  of  the  story,  and  for  want  of  better  evidence,  draws  s 
^E^^'^^'^^  conclusion  from  that  before  it  Long  and  undisputed  possessioB 
_  of  any  right  or  property,  affords  a  presumption  that  it  had  a  le- 

gal foundation,  and  rather  than  to  disturb  men's  possessions, 
even  records  hi^ve  been  presumed. 

Thus  where  there  had  been  a  long  and  uninterupted  eyyoy- 
ment  of  a  rectory,  which  originally  belonged  to  the  Crown,  a 
Sai^'^'*'^*  grant  was  presumed/ 1)  as  was  a  couTeyance  of  tithe  hay,  be- 
IS  Co.  5.  fore  the  restraining  Statutes,  though  an  ancient  endowment 
Smir  oUtfd  "was  shewn ':(2^  and  where  a  corporation  had  for  three  hundred 
Cowp.  los,  and  fifty  years  been  in  the  receipt  of  port  duties,  which  could 
^9,  '  ^^only  originate  in  a  grant  from  the  Crown,  such  grant  was  also 
presumed,(3)  as  was  an  enfranchisement  of  lands,  originally 
moQtlitr.  copyhold,  which  had  long  been  occuf^d  and  treated  as  free- 
j^**'j!»  *^    hold.(4)  *  And  where  a  Lord  of  a  manor  entered  into  an  agree- 

■ed  Tide  poat,ment  with  several  customary  tenants  as  to  the  terms  on  which 

1*1*.]  / J 

(S)  Mayor  of 

fQnjMtonupoii     *  In  like  manner  arettrveiy  basbeen  premroed  after  a  very  long  potaettioo. 

Hullv.  Hor-  IRMMlcfen  ▼.  Bradney^  TV.  11, 19  Geo.  9,  B  S  eited  3  T,  Sep.  159.  and  now  by 
D^  Cowp.  GHni.  14  Q^^  ^  c.  so,  it  is  expreuly  provided,  **  Thnt  all  eommoa  reeoveriea  titf. 
fered  or  to  be  tnflTered  vithoot  any  surrender  of  (be  leases  for  life,  shall  be  valid  : 
(4)  Roe  dem.  provided  it  sbaU  not  extend  to  make  any  reeovery  valid,  unleu  the  person  entitled 
JoRo^on  V.  to  the  first  eaUte  for  life,  or  other  greater  estate,  have  or  sbaU  eonvey,  or  join  ia 
Ireland,  U  conveying  an  estate  for  life,  at  least  to  the  tenant  to  th*-  praecipe,*  And  by  the  same 
East.  880.  ^Q,^  where  any  person  has  or  shall  purchase  for  a  valuable  eonsideratioo  any  eal^ite, 
wher<iof  a  recovery  was  necessary  to  oonnplete  the  tit!*;,  soch  person,  and  all  claim* 
ing  under  him,  having  been  in  possession  from  the  lime  of  soch  purchase,  shall  and 
may,  after  the  end  of  twenty  years  from  the  time  of  such  purchase,  prodoee  in  evi- 
dence the  deed  making  a  tenant  to  rbe  prttcipe^  and  declaring  the  uses  ;  and  the 
deed  so  produced  (the  exeeution  thereof  being  duly  proved)  shall  be  deemed  aof- 
fieient  evidence  that  such  recoverv  was  dolj  suffered^  in  case  no  record  can  be  f<iund 
of  such  recovery ,  or  the  same  should  appear  not  regularly  entered  :  Provided,  that 
the  person  making  such  deed  had  a  aufBcient  estate  and  power  to  make  a  tenant  to 
the  pneeipe,  and  to  suffer  soch  common  recovery.  It  is  further  enacted,  that  every 
common  recovery  suffered,  or  to  be  Bufft-red,  shall,  after  the  expiratioo  of  twenty 
years,  be  deemed  valid,  if  it  appear  upon  the  fuoe  of  such  recovery  that  there  was  a 
tenant  to  the  writ,  and  if  the  persons  joining  in  such  recovery  had  a  suffi^nt  estate 
or  power  to  suffer  the  same,  notwithstanding  the  deed  to  make  a  tenant  to  aoch  writ 
shall  be  lost.  It  is  further  enacted,  that  every  recnyery  shall  be  deemed  valid,  noC- 
wilbstan'ling  the  fine  or  deed  making  a  tenant  to  snob  writ  shall  be  levied  or  exe- 
cuted after  the  time  of  the  judgment  given,  and  the  nwsrd  of  aeisin  t  provided  the 
same  appear  to  be  levied  or  executed  before  the  end  of  the  term  in  which  soch  re- 
covery was  suffered,  and  the  persons  joining  in  such  recovery  had  a  sufficient  estate 
and  power  to  suffer  the  same.  This  Aat  only  extends  to  caaes  where  ttie  party  sd&> 
feriog  the  recorery,  had  a  sufficient  estate  to  enable  him  to  do  Mo,  and  does  not  alter 
the  roles  of  evidence  in  the  ease  of  a  recovery,  suffered  by  a  tenant  in  tail  io  remain- 
der during  the  existence  of  the  estate  for  life.  In  soch  case  if  the  possession  has  long 
gone  according  to  the  recoveiy,  a  surrender  of  the  life  estate  will  be  presumed;  bat 
if  disputed  recently  after  the  death  of  the  persQn  who  was  entitled  to  hold  without 
the  aid  of  the  recovery,  it  will  not.    Bridget  v.  Duke  of  Chemdot,  8  ihirr.  1065. 
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they  should  in  fttture  cut  their  ^ood,  a  gabsequent  different      Gh«L 
coarse  of  catting  by  the  occupiers  of  one  of  the  estates  ^ith  the  Presunpttte 
knowledge  of  the  Lord,  was  held  to  be  admissible,  though  not      ^V  °"' 
very  strong  evidence,  to  shew  that  the  deed  had  been  departed 
from,  and  some  subsequent  grant  made  authorising  such  mode 
of  cutting  by  the  tenant  of  the  particular  e8tate«(l)    So  the(i)  Bladceu 
production  of  an  original  lease  for  a  long  term,  and  pi'oof  of  poB-^']J|(^^^j^ 
session  for  seventy  years,  has  been  held  sufficient  evidence  of  Seiwyn,  494 
an  assignment  ;(2)  and  possession  for  twenty  years,  and  an  >*-(e)  Evlden. 
signment  of  an  old  term  of  two  thousand  years,  sufficient  to  pre-  Goodwin  v. 
same  the  original  grant  of  the  tenn*(3)    In  like  manner,  if  a  ^  bim/isss. 
landlord  give  a  receipt  for  rent  due  at  Mtehaelmat,  and  after- 
wards claim  rent  due  at  Lady-day  preceding,  it  furnishes  aVaraweiiv. 
still  stronger  presumption  that  such  preceding  rent  has  been  ^^"^"j^Q. 
paid ;  and  where  a  atale  demand  is  made  in  a  Court  of  Justice, 
^e  very  circumstance  of  its  coming  late,  in  all  cases  inclines 
the  mind  to  suspect  that  it  has  not  a  just  foundation,  and  in 
many  has  been  taken  as  complete  evidence  of  the  non-existence 
or  payment  of  it ;  but  these  latter  cases  resting  on  presumption* 
aqd  not  on  positive  proof,  very  slight  evidence  is  sufficient  lo 
rebut  and  overturn  them,  and  to  call  on  the  different  parties  to 
establish  their  respective  rights  by  the  ordinary  rules  of  evi* 
dence.(^) 


•     {p)  Nine  7«H-s  it  not  a  soffioient  lapse  of  time  (o  afibrd  a  prcnnptien  of  re-entiy 
ibr  the  payment  of  rent.    Jaekmn  ex  d.  DanaJbt  ei  al.  t.  WdUh^  ^.J2»&?i«.  Rep,  886,^ 

The  reeeipt  for  rent  ariting  at  a  nbsequent  period  it  pretnmptire  evidenee  tfit^ 
aU  rent  preyiooiljr  aeeruing  had  been  paid.  Decker  v.  IMngeUn  etaLV&  Mnt,  M 
Xep.^9.  ^ 

Where  a  deed  dated  14th  Mt^,  1767,  reeited  that  aeveral  of  the  graotora  oqd- 
▼eyed  by  F.  their  attorney,  it  was  hekl,  in  1809,  that  after  to  p«at  a  lapse  of  time, 
nad  an  aeqdietoenee  in  the  title  under  that  deed,  the  power  of  attorney  was  to  be 
deemed  TiUfl,  withoot  being  produced,  or  proof  of  its  exeeotioo.  Doe  ex  d,  CUr^ 
tenetoL  v.  Phelpt^  9  Johm,  Rep,  169.  S.  P.  Doe  ex  d,  Clinton  et  al,  v«  Camp» 
6ea,  10D9.475. 

A  map  and  field  book  of  partition,  ander  the  Colonial  Aet  of  1768,  preiomed  in 
1S13.  Jaeken ex,  d  TAe  Peoples.  Wood,  18  Johna.  Rep,  848. 

After  a  lessee  has  quitted  the  demised  premises,  withonl  eTer  hvrni^  paid  rent, 
and  after  fonrteen  years  possession  umler  conteyanees  from  a  lessor,  who  had  a 
right  to  Miter  in  drfanlt  of  paym"nf,a  derasnd  and  re-entry  will  be  presumed.  Jack' 
eon  ex,  d.  Ooooe  ▼.  Demareet,  8  Cainee*  R^,  d88.  Bt  vide  Jackaon  ex,  d.  Smith 
V.  Stevart^  6  Johnt,  Rep.  S4.  ^ 

Where  a  person  night  have  elairoed  a  oonveyance  from  a  devisee,  by  virtne  of  a 
trust  in  the  will  of  the  devisor,  and  entered  on  the  premtses  in  1758,  and  had  nnin- 
termpted  potsessioo,  as  far  as  possible,  a  d^ed  is  to  be  presumed.  Van  Dyck  v. 
Vtm  Bettren,  1  Cameai*  Rep.  84.  £t  vide  Jackaon  ex.  d,  GUleapey  et  al,  v  WooU 
oeif,  11  Johna,  Rep.  446. 

An  oQtter  was  preaamed  where  no  eham  had  been  made  for  forty-two  years. 
ibid. 
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Ch.  I.  Where  a  bond  has  not  been  put  in  gnit,  or  interest  paid  upon 

PremimptiTe  it,  for  twenty  jears«  the  law  calls  upon  the  obligee  to  give  some 

^"  *^'    reason  for  the  delay,  and  in  default  of  his  doing  so,  presumes 

that  it  has  been  paid  ;  and  the  same  rule  applies  to  a  scire  faciat 

mForbegv.  brought  for  execution  on  a  judgment  ;(1)  but  in  the  case  of  a 

532.^'       *°' small  demand,  which  the  party  had  no  particular  interest  to 

^oIkI  v.       collect,  the  rule  dbes  not  apply,  and  therefore  it  has  been  held, 

I  Campb.  27.  that  mere  length  of  time,  short  of  the  Statute  of  Limitations,  un- 

Curteit  and    MscomiMUiied  by  other  circumstances,  is  not  sufficient  to  found 

another  v.  .  «  •  /.  .  ^  ^^\ 

Fitzpatiick    a  presumptiou  of  a  release  of  a  quit-rent.(£) 

ahd  another, 

K.B.art.M.    — — ^ 

T.  1796.  ^grant  of  lands  under  navigablf*  WHtera  to  the?  owners  of  the  adjaeent  soil,  is  not 

r2>  Eld  'd       ^  ^  presamed  withoat  evidence  of  h»ng  exahisive  poaiession  and  oae.   Paimer  ▼• 
V.  ^ott!  ^  ^^y  ^  ^^^*^'  ^^P-  ^^*  ^^^  "'  Bliiekman,  2  Car.  Law  R^.  567. 
Cowp.  214.  Nor  a  gpiint  conferring^  an  entire  tult*  to  lands,  from  length  of  possession  alone. 

Sumner  et  al.  v.  Child,  2  Con.  Rep,  607. 

Where  an  agreement  for  the  aale  of  a  pieee  of  land  Ui  16S9,  was  prodaeed,  the 
jQrj  were  aU«wed  In  1809,  to  presuao  a  convejaoee.  Jaekwn  v .  Muirray^  7  Joknit. 
Rep,S. 

Where  the  location  of  a  patent  or  grant  exeeoted  nearly  a  eentorj  ago  comes  ia 
questiOD,  eveiy  presomption  will  be  made  against  a  party  who  neglected  to  have  hia 
land  snrrejrcd,  and  its  boQDdaries  defined,  or  to  make  an  actual  locatioo  of  them  i^ 
the  time.  Jacktan  ex  d.  Hardenbergh  t.  Schnonmaker^  7  Johru.  Rep.  12. 

Where  JUl  died  in  possession  of  land,  and  his  8i>n  and  heir  at  la»  aacceeded  him, 
and  continued  in  undisturbed  possession  for  above  eighteen  years,  it  was  held,  that 
a  purchase  by  the  ancestor  might  be  presumed.  Jackton  ex  d.  M* Donald  ▼. 
M*  Calif  10  Johu.  Rep.  377. 

Where  there  was  an  order  of  council  of  the  colonv  of  AVw  York,  in  1764,  for  the 
survey  of  a  lot  allotted  to  J.  P.  and  a  sui^rv  made,  though  no  patent  could  be  found 
record,  it  VMheld,  that  a  patent  to/.  P.  and  a  deed  from  him  might  he  presum- 
ed, ibid. 

In  a  suit  on  a  note  by  Ji.  against  B.  it  was  held,  that  a  jurj,  from  circumstances, 
might  infer  a  re-delivery  of  the  note,  and  that  the  facts  were  sufficient  evidence  of  a 
performancie  of  the  condition  on  which  it  wan  left  with  C,  or  that  R.  had  waived  or 
dispensed  with  its  performance.     Orote  v.  Grote,  Urid.  402. 

Where  in  a  sale  under  a  power  in  a  mortgage,  a  drain  was  excepted,  it  was  in- 
tended, after  the  lapse  of  sixteen  years  from  the  sale,  that  it  had  anteecHently  ex- 
isted, and  was  founded  in  ussge.    Bergen  v.  Sennet,  I  Caitiet*  Caa.  in  Error,  1. 

Where  the  lessor  had,  thirty-five  years  before  the  defefidant  came  into  possession 
of  the  part  he  claimed,  exercised  acts  of  ownership  of  part,  and  claimed  the  whole, 
which  was  admitted  by  all  the  settlers  on  the  part  until  many  years  afler  defen- 
dant's entry,  it  is  to  be  inferred  thst  defendant  came  in  under  the  lessor,  and  h  grant 
from  the  original  patentees  to  him  must  be  presumed.  Jack$on  v.  Lunn,  3  Johne. 
Caa,  109. 

In  ejectment,  a  possession  for  less  than  twenty  years  will  form  a  presumption  of 
title  sufficient  to  pot  the  tenant  on  his  defence.  Sndth  v.  Lorrilard,  10  Johnf  R^, 
338. 

If  the  Clerk  of  the  Court  certify  at  the  foot  of  a  paper  purporting  to  be  a  record, 
*«  that  the  aforegoing  it  truly  taken  from  the  record  of  the  procevdinga**  of  his  Court, 
and  the  presiding  magistrate  certify  that  such  attesution  is  in  due  form  of  law,  it 
will  be  presumed  to  be  a  foil  copy  of  all  the  proceedioga  in  the  case.  Paguem 
V.  Barwood,  7  Cranch.  Rep.  409. 


f  ed. 
1      1 
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In  the  case  of  the  bond,  the  payment  of  interest,  or  any  other      ch.  L 
sufficient  reason  why  the  action  was  not  sooner  brought,  would  PresumptiT* 
be  an  answer  to  the  presumption  which  would  otherwise  arise    ^^'*'"'^' 
from  the  length  of  time;  but  ihe  mere  fact  of  the  defendant  hav-  "~"— *" 

Where  the  property  of  tn  inaolvent  debtor  ii  anigned  In  triiflt  for  the  benefit  of 
certain  ereditors,  their  uaent  to  the  assignment  wiU  be  presumed,  tmiil  they  ex- 
press then-  dissent.    De  Fvrrett  v.  Bacon  etaL2  Con,  Rep.  SSS. 

Vide  WiU  ?.  Drainklin^  X  Binn.  Bep.  50)2,  where  the  assent  of  a  tnintee  under  an 
anjgoment.^  the  benefit  ofcre<Utor9  will  be  presumed. 

For  the  effect  of  length  of  time  in  raising  a  legal  and  equitable  presumption  of  the 
extinguishment  of  a  trast,  payment  of  a  debt,  See.  vide  PrevQ9t  ▼.  QnttXt  ^  ffheat. 
Rep.  504.    Lynde  ▼.  Dennuon,  3  Con.  Rep,  3S7. 

Presumptions  of  a  grant  arising  from  lapse  of  time,  are  applied  .  to  corporeal  at 
well  as  incorporeal  hereditaments.    Ricard  v.  fVtUiamt^  7  Wheat.  Rep.  59. 

Tide  Fowler  v.  Sofvage  etal.  3  Con,  Rep.  90.  Lee.  of  MMton  v.  Saunden,  i 
Bty'f  Rep.  36.  Jackoon  ex.  d.  McDonald  t,  M*  Call^  10  Johu.  Rep.  377.  SuUi' 
vaniw.  Alttont  2  Haym.  Rep.  1S8.  Bankt  y .  Tucker^  ibid.  147.  S.  C,  TayL  Rep.  157. 

Proof  that  one  was  represented  to  be  a  deputy  surveyor,  and  acted  as  such,  is  en* 
dence  of  a  deputation.    JDenn  v.  Pondet  al.  1  Coxe*t  Rep.  378. 

Where  n  person  is  bound  to  do  a  certHin  act,  the  omission  to  do  which  would  be 
a  cntpabte  neglect  of  duty,  the  performance  of  it  will  be  presumed^  unless  the  con* 
trary  is  proved.    Hartwdl  v.  Roat^  19  Johm.  Rep.  345. 

For  presumption  of  a  levy  on  an  execution,  vide  Utid. 

proof  of  sooh  oircorostances  which  could  not  have  existed,  wdeto  a  particular 
fad  had pre-exitted  to  give  rise  to  tAenty  will  be  udmitced  as  presumptive  evidence 
of  SQoh  fact.    Bbpkina  v.  De  Grajffettreid,  2  Bay*»  fiep.  190. 

The  ex|»osure  of  goods  at  the  door  of  a  shop,  is  presumptive  evidence,  that  they 
were  inCeoc/r^d  for  sale.  Ci^  CouncU  v.  Truchelet,  1    You  ^  M  Cord'o  Rep  SdO. 

The  copy  of  a  grant  from  the  records  certified  by  the  Secretary  of  State,  See.  is 
eTidenec  sufficient  to  shew  tliat  an  original  grant  once  existed.  Rochell  ▼.  Bobneo^ 
«  Batf'e  Bep.  487. 

The  delivery  over  of  a  note,  held  by  the  defendant  to  the  plaintiff,  furnishes  a 
conclusive  presumption  of  the  payment  of  it,  unless  the  manner  ot  its  c«<miikg  into 
his  pucaession  be  othei  wise  accounted  for.  Bobertf  v.  Stagg^  1  J^oit  ^  JIf  Cord^e 
R^.  430. 

Where  a  &rm  faad  been  occupied  for  above  eighty  years,  during  which  time  the 
tenant  and  his  descendants  uniformly  paid  rent  to  the  landlord,  and  made  permanent 
improvements  }  heUi^  that  a  lease  in  fee  at  the  acknowledged  rent  was  to  be  pre- 
sumed, or  that  there  was  an  agreement  for  it.    Bam  t.  Schuyler^  4  Joftnt,  Cha» 

Bep    1. 

Where  a  person  having  the  legal  title  to  lands,  but  in  trust  for  the  defendant,  sold 
his  right  for  a  valuable  considet  ation  to  a  bona  fide  purchaser,  without  noiloe,  who 
remnined  in  possession  for  i-ighteen  years  before  his  death,  and  devised  the  same; 
held,  that  after  the  lapse  of  thirty  years  Crora  the  date  of  the  deed,  and  no  evidence 
of  firaud,  the  de%isees  of  such  purchaser  were  entitled  to  bold  the  lands  discharged 
from  the  trust.  Coxe  v.  Smith  et  al.  4  Jokat.  Cha.  Rep.  871.  Et  vide  Shaver  t. 
RoiOey,  ibid,  310. 

Where  there  was  a  perpetual  lease  reserving  an  annual  renty  and  none  had  been 
demanded  for  forty-four  years,  held,  that  the  lapse  of  time  was  sufficient  evidence 
that  it  had  been  extinguished.     Uvingiion  v.  LMngeton,  ibid.  S94. 

Where  more  than  twenty  yean  have  elapsed,  in  an  aetkm  for  rent  reserved  en  a 

H 
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Ch.L      iog  been  in  emlMirraBsed  circuufiatances  without  more,  isnotslif- 

Presumpiite  fieient  to  excuse  tKe  delaj.(l)    The  fact  of  interest  having  been 

""  '"*^'    paid,  would  be  sufficiently  proved  bj  a  receipt  for  it  in  the  hand 


(I)  VV  illwame ■ ' — • ' 

v.GnvM,      i^sae,  «inoe  the  lut  qaarttrs'  rent  beeame  due,  pftymeot  will  be  preiainea.   BaUof 

Where  it  was  afn^ed  between  the  \euor  and  bis  lessee  th»t  the  latter  should  sur- 
render his  old  lease,  and  take  a  new  one,  and  a  new  one  ut  •ocoitfingly  accept^,  a 
release  of  the  old  one  will  be  presumed.     Sprmgttdn  ▼.  Schermerhom,  12  Johtu, 

Rep.  357. 

Where  a  party  in  possession  ia  entitled  to  a  conveyance,  under  an  agreement  or 
trust,  the  presumption  is  strouR  that  a  conveyance  has  betn  exc^euted  accordingly. 
Jacktonex.  d.  Sumtenbtargh  et  al,  t.  Mta^ay^  7  Johnt.  Rep.  5.  Et  vide  Fanl^ck, 
T.  Van  Beureth  I  Cainet*  Rep,  84. 

A  conveyance  from  trustees  to  cettuy  que  irutt^  has  been  presumed  in  much  lesa 
than  twenty  yeart.  England  ex,  d:Sifbum,  v.  Slade,  4  T.  Rep,  6Sa.  11  Johm.  Rep. 

45ft. 

When  a  re-conveyahee  will  be  presumed,  yide  Bigger^i  adnu,  t.  ^^Ider^on, 

1  ff.  &  Munf  Rtp.  si, 

A  grant  may  be  presumed,  from  great  length  of  possession,  although  no  privity 
can  be  traced  between  the  successive  tenants*    Hening  v.  ffigge,  jY.  Carolina 

Term  Rep.  34. 

What  circumstances  will  justify  the  presumption  of  a  deed,  is  matter  of  law. 
Stoever  v.  Lee.  of  WUman,  6  Binn,  Rep,  410.   Et  vide  Sumner  et  al,  v.  ChOd, 

2  Con.  Rep.  607. 

On  a  trial  by  jai7»  If  the  evidence  adduced  does  not  appear  on  the  record,  all  will 
be  presumed  legal  and  right.  Ford  v.  Oardner,  1  Ben,  &  Munf,  Rep.  7S. 

Lapse  of  time  is  permitted  in  equity,  to  defeat  an  acknowledged  right,  on  the 
ground  of  the  presumption  that  it  has  been  abandooed.  Mleon  v.  Cttnringtonf  4 

Munf.  Rep.  33«. 

After  a  great  lapse  of  time  and  death  of  the  parties,  a  bill  in  Chancery  was  dis- 
missed, the  Court  considering  it  a  gtale  demand,  Ray  ▼.  Bogart,  S  Johna.   Cat,  in 

Er,  432. 

So  ill  Chancery  an  account  of  stale  transactions  will  be  refused.  Randolph  ▼.  Ran* 
dolphy  3  CalTe  Rep  537. 

Stale  redempHone  have  been  denied  after  forty  years.  White  v.  £n«r,  8  VeniriM 
Rep.  340. 

If  the  party  claims  under  an  escheat  grant,  he  must  prove  the  tenant  died  without 
heirs ;  and  it  will  not  be  presumed  he  did  so  die,  although  he  bad  been  absent  be- 
yond seas  for  st^ven  years.  Bvickint^t  lee,  v.  Eriekwn^  X  H,U  MMkn,  Rep.  339. 

Ignorance  in  the  fiimilyDfthe  existence  of  one  of  the  children,  who  had  gooe 
abroad  at  the  age  of  twenty -two  years,  unmarried,  and  had  not  been  heard  of  for  up- 
wards of  foiHy  years,  is  sufficient,  with  other  circumstances,  to  warrant  the  presump- 
tion of  hit  death  without  issue.  MComb  v.  Ogilvie,  5  Johns.  Cha.  Rep,  363. 

A  memorandum  of  an  agreement  for  the  sale  of  lands.  Is  evidence  of  an  unity  of 
title  to  such  and  every  part  thereof,  and  after  a  long  and  undisturbed  possrssion  of 
pan  by  the  vendee  mentioned  in  such  memorandum,  the  Court  will  presume  a  deed 
conformMbly  thereto.  Jackson  ex  d.  iip  v.  Murray,  ^^nth,  ,^.  P.  Cat,  75, 

Wh(  I  <  :i  claim  set  up  by  a  third  person  to  a  warrant  and  survey,  remains  undis- 
puted for  the  space  of  between  thirty  and  forty  years,  anil  there  is  nothing  to  shew 
that  the  Warrantee  has  transferred  his  title  to  any  one  else,  it  is  strong  evidence  to 
prove  that  the  right  of  the  warrantee  vested  in  the  claimant  by  some  oonveyanoe 
which  u  lost.  Les,  of  GaUoway  v.  Ogle,  2  Binn,  Rep.  468. 


OF  EVIDBN'CE. 

ft 

writiiig  of  the  creditor  himself  endorsed  on  the  bond,  before  the      cti.  i. 
time  when  the  presumption  w&s  likelj  to  arise,  becansp  then  he  l^retnniptif« 
had  no  interest  in  making  such  endorsement;(l)bat  if  made  af-  *'"*^' 

ter  that  time,  it  would  be  no  evidence.(2)  (g)  rnse  rie 

LonI  Barring* 
'  •  lon,t  3  Sirm. 

A  grant  of  lands  eonferring  an  entire  title,  cannot  be  preaunied  fhom  posaenion  |.    '       1070^ 
and  length  of  time  alone.  Sumner  et  aL  v  ChOtl,  4  Con.  Rep.  607.  S.  C™ 

A  deed  from  a  parent  to  hia  child,  in  tionaideration  of  love  ami  affection,  is  pre-  Ts  Mod.  Repu 
aontd  to  be  an  advaneement.  Batch  et  id.  t.  Straighi,  3  Can.  Rep,  31.  878.    3  Bro. 

All  papera  foand  among  the  oiRee  pupers  of  a  deputy  aunreyor,  may  be  fairly  pre-  ^      uP^'!*"^ 
mmed  to  bo  officSttI  (aaleaa  the  eootrai7  appear)  provided  that  there  vere  any  or-  ' 

ders  in  bit  hands^  to  the  eieentinn  of  which  the  papers  in  ^aestkm  might  relate.  f%\  Turner 
MOeret  al.  w.  Caroihen  etal.t  Serg.  UR.  Rep.  815.  ti.  Crisp, 

The  receipt  giten  by  counsel  for  a  boitd»  was  Hllowed  in  evidence  to  prove  the  ^  ^^-  827. 
time  the  hood  was  delivered  to  him.    JtUiUm  v,  7\iy^,  1  Bmfw.  Rep.  305.  Y*^*^  Wash- 

When  uirgroes  are  presomed  slaves  in  Virgkda.    Vide  Htul^^in$  v.  Wrightg,  1  Brymer' Ad« 
Ben.  U  Munf.  Rep.  133.    Book  v.  Pagee,  8  Jtunf.  Rep.  379..  Abraham  et  al.  v.  pendix. ' 
MaUhew^  6  Do.  159.  (Rose  adra.  v. 

In  JV.  CaroHna.    VWe  Gohuaj.  Gcbia,  Tayl.  Rep.  164.  ?J?*"*'  y. 

A  pretumptioD  from  lapse  of  time,  of  payment  or  performance,  win  *^ot  "ff<^«t  f ^^J^J^P* 
the  righta  of  those  to  whom  no  laehe%  ia  impauble.  Lgnde  v;  Demeon^  3  Cen,  Rep.  qq  \ 
3«7. 

What  presumption  arises  Irom  the  endonementofa  note.  Vide  jBnmsC^  ▼. 
Ikuuiy  1  Root.  Rep.  266.     Wadham  v  Vanderwooken,  ibid.  385. 

Alter  twenty  years  acqoieseence  by  the  heirs  of  an  intestate,  in  the  possessioo  of 
tke  real  eaute  of  (heir  ancestor,  holden  under  a  sale  by  the  admmistrator,  the  Court 
will  preaurtie-tbat  tlie  adminiatrator  took  the  oath,  snd  posted  the  noiifleations  ae- 
eordiog  lo  law,  previous  to  the  sale,    Onty  v.  Ckirdner,  3  Meut.  Rep.  399. 

When  a  negoo«Me  note  is  given  for  a  subsisting  debt  by  simple  contract,  the 
presumption  of  law  is,  that  it  was  received  in  paymMit  of  such  debt ;  but  this  wmj 
be  controlled  by  the  agreement  of  the  parlies.    Maneefy  M^Oee  et  al.  6  Do.  143 . 

After  a  lapse  of  more  than  seventy  years,  without  any  adverse  claim,  the  jurj 
may  preaome  a  grant  from  the  original  proprietor  of  a  share  in  a  township  of  land 
to  a  peraon,  afterwards  acting  as  grantee  of  Mch  share,  suMaming  various  offices  ac 
sadi  m  the  corporation  of  proprietors,  and  payiug  taxes  thereon ;  although  the  land 
be  not  holden  by  any  visible  possession.  Farrer  et  al.  y.MnriO,  1  Greerd  Rep.  17. 

But  a  general  usage  like  that  of  depositing  lumber  on  the  banks  of  a  tiver,  not  ac- 
campaaled  by  a  claim  of  possessioo,  nor  an  occnpaney  tothe  exclusion  of  tiieowner^ 
righia,  cannot  furnish  any  legal  presamptioa  of  a  grant.  BBttmm  v.  TWner,  Hid, 
109.— Am.  E0. 

(9)  The  Coartt  oi  Petmeyhjoma  have  adopted  the  B^gUeh  role,  that  after  a  cer- 
tsin  length  of  time,  a  debt  an  bond  will  be  presuoked  to  have  been  dischaiged,  oa« 
less  th.  delay  ccm  be  accounted  for.  Petiro$e  et  aL  v.  Xing,  1  Teatei*  Rep^  344* 
So  io  Kentucky.  Shielde  v.  PHngle,  2  B0b*9  Rep.  387.  Theae  presumptions  are 
as  moch  allowed  io  a  Court  of  Equity  aa  of  Law.  Gilee  ▼.  Baremore,  5  Mnt.  Chtu 
Rep.  545. 

A  laps*-  of  twenty  years  creates  a  presumption  of  payment,  if  no  interest  haa  bean 
paid  in  the  mean  time;  biit  if  the  period  be  shorter  than  twenty  years,  the  presump. 
tkm  must  be  sopported  by  cireomsunces.    Gouldhoiwk  v.  jDuofie,  C.  C  ^pHlp 

f  Ykle  the  observations  of  8psiicx»  C.  J.  in  the  case  t£  Roeeboom  v.  BHUngtt^^ 
17  Johm.  Rep.  lU,  apon  this  case.— Ax.  En. 


52  GENERAL  RULES 

Ob*  L  Haying  thns  atated  the  general  rules  applicable  to  every  spe-  • 

Prei^mpUTe  ^ieg  of  evidence,  as  well  written  as  parol,  1  shall  now  proceed 
•^^^  to  give  them  a  distinct  and  separate  consideration. 

1809,  M.  S.  Ttep.  6ottIe  t.  Pojfne,  S  J)ay'9  Rep.  289.  BoOey  v.  Jbdbtra,  16 
Jokru.  Hep.  8tO.  Dunhp  v.  jBoC,  S  Cranch^i  Sep,  180.  IRggtnmn  v.  Mehi,  4 
Cronch't  Hep.  415. 

Boi  in  AD  action  tried  in  1794,  the  Court  roled  that  the  perioil  between  1776  md 
1784,  daring  vhieh  the  Limiutioa  Act  hud  been  totpended,  oaglitto  be  throvn  oat 
oTthe  oftlenlatioD.    Penrose  et  al.  v.  ISfif ,  1  Teaies*  Sep,  344. 

A  lapse  of  eighteen  yekn  and  a  half,  was  rukdnot  to  lie  tuflieient  to  firand  a  pre- 
samplion  of  peymrnt  of  a  bond,  qnder  cirounistanees  that  tended  to  repel  the  pre- 
samption.  Boliz  et  aL  ▼.  BaUmaiiy  1  Teatet^  Rep.  584.  Sed  ?ide  Dehart  ^..Oatd, 
Addu.  Rep.  344. 

The  law  does  not  poaitiTely  presoroe  payimentof  ajadgment,  after  nineteen  yeart; 
that  it  a  queation  for  the  jurj.     UsUe  r.  Mnea,  7  Serg.  U  R.  Rep.  410. 

In  JVHv  Tork,  a  bond  will  be  presumed  paiil  after  eighteen  or  twenty  years. 
Grr«.  of  Clark  r.  Eopkim,  7  Johna.  Rep.  556.  And  to  rebut  that  preiomption,  the 
obligee  ought  to  shew  a  demand  of  payment,  and  an  aoknowIe<lgment  of  the  debt 
withio  that  time.  Und. 

Bot  it  mnst  be  exelnsive  of  a  period  of  eonfusion,  like   the  retoiotiooary  war. 

Jackson  ex.  d.  The  People  ▼.  Pierce,  10  Johns.  Rep.  417.    ERgginson  ?.  Mein^  4 

Cranch^s  Rep.  415.  BrewtonU  exrs.  v.  CatmonU  ears.  1  Bay'c  Rep.  483.  Et  vide 

Quince's  adma,  t.  Rosses  adms»  Toyl.  Rep,  155.   Dmdop  v.  Ba&^  %  Crunches  R^. 

,  180. 

Where  the  roortgaftee  has  never  entered  into  poaseaaion  of  the  mortgaged  premiacs, 
and  no  demand  has  been  made,  or  interest  paid  fill^  twenty  years,  the  mortgage  wiU 
be  presumed  to  be  satisfied.  Jackson  ex  d.  The  People  ▼.  Wood,  18  Johns.  Rep. 
349.  Et  vide  Jackson  ex  d.  The  People  v.  Pierce,  10  Do.  414.  Brune  ei  al.  v. 
Wokoti,  2  Con.  Rep.  27.  H^fginson  v.  J^ein,  4  OancA's  Rep.  415.  After  nine- 
teen years  it  was  allowed.  Jackson  ex.  d.  Martin  et  al,  ▼.  PraUt  10  Johns.  Rep. 
381.     Rossy.^orvall,l  fVash.Rep.in. 

The  payment  of  interest,  a  demand,  or  the  obligee  being  an  alien  enemy,  repel 
the  presumption  of  the  payment  of  a  bond  of  more  than  twenty  years  standing. 
Rearden  v.  Searcy's  heirs,  3  Marshall's  Rep.  544.  S.  C.  1  lit.  Rep.  53. 

So  a  patent  of  land  from  the  State,  has  been  presumed  after  a  length  of  poaaea* 
skm  Archer  ▼.  Sadler,  2  /I.  &  Jihaif.  Rep.  370.  Banks  v.  Tucker,  TayU  Rep* 
157.  Et  vide  Jjes.  of  Alston  v.  Saunders,  1  Bay's  Rep.  26. 

In  JWv  Tork  it  has  been  held,  that  aeknowledging  a  bond  and  apologising  for  the 
nOD  payment  of  it,  will  destroy  the^eftun/tfjon  arising  from  the  non  payment  of  in- 
terest for  twenty-five  years.    Smodes  v.  BooghtaUng,  3  Caines'  Rep.  48. 

A  presumption  in  law  arises  from  the  payment  of  the  last  instalment  iipoo  a  bond 
that  the  preeeding  ones  have  been  paid,  provided  it  has  been  made  in  the  manner 
and  at  the  time  contemplated  by  the  parties.  Ward^.  Green's  adms,  2  Carolina 
Law  Bepos.  108. 

An  entry  made  nineteen  years  before  in  tlie  books  of  the  defendant 'k  teatator,  th«t 
a  pmmiasory  note  of  twenty-tbree  yefrs  standing  waa  paid,  was  allowed  to  be  read 
to  support  the  presumption  of  tMymedt.  Rodman  v.  Eoop^s  exrs,  1  JkilL  Rep.  35. 

There  is  a  Statute  in  Connecticut  limiting  the  payment  of  bonds  and  notes  to 
seventeen  y^-ara 

Neither  an  endorsement  nor  payment  on  a  bond  will  save  it  from  the  Statute. 
Gates  V.  Brattle,  1  Boots's  Rep.  187.  FuBer  v,  Bancock,  ibid  238. 

Great  length  of  time  wiU  indoee  a  presumption  of  payment  of  a  note.  Perkins  T. 
JCent,  ibid.  312. 

Bat  the  preaamptioo  of  payment  may  be  met  by  eireomatineely  wbioh  aeeonat 
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for  the  delij  lo  Migio^niit.  Xgghmti  ? .  Mbm^  4  Cranch*4  Rtp,  490.  Lbv^  t.      ^y^^  j^ 
Hampum,  1 M ConPs  Rep.  145.  »  PresurapUfe 

An  endorttfroent  on  a  bond  or  note  msde  bj  the  obligee  or  promitee,  vithoat  Evideoee. 
the  pritiiT-  of  ihe  obligor  or  proramor,  b  not  admittible  eTidenee  of  a  payment  in  .,.,,.„_^^. 
fiivoor  of  tiu*  party  making  the  endonement,  lo  aa  to  re|te1  the  preaamption  of  paj- 
meat  ariaiiig  fi-om  the  I'apae  of  yeara,  or  to  take  the  eaae  out  of  tbe  Stalffle  ol  LlmU 
tatiofii;  uiilen.it  be  first  ahewn  tiiat  the  endoraement  vaa  made  at  the  time  of  Ha 
date,  or  when  ita.op«*ration  voold  be  againat  the  interest  of  the  party  makii^  it,  and 
Iben  on  soeh  proof  being  given,  it  ia  good  evidence  to  go  to  a  Jnry.  B»$e6Qom  v.  IK^ 
Mngrtm,  17  /aAiw.  Bep.  188. 

Whtrre  no  time  ia  limited  by  lav  for  the  payneot  of  a  demand,  length  of  lime 
will  raiae  a  preauroption  of  payment.  ,3n§n,  1  Jbofw^  Uep*  459. 

lo  eaae  of  a  bond,  twenty  years  will  raiae  the  presumption.  Q1011C0V  adaif .  T. 
J^a^'t  nOm,  9  /)».  180.  S,  C.  Tayi.  Rep.  155, 

Len^h  of  lime  afforda  a  preaumption  of  payment  in  faTonr  of  a  garnishee,  apd  no 
ioterrogatory  shall  be  put  to  him,  elieiiing  an  answer,  to  deprive  him  of  aneh  a  de- 
fenee.  Qee  w.  Warufkk,  9  ifeyw.  Rep.  358. 

Qii«re,  Whether  twenty  yeara  be,  the  exaet  limit  of  time  to  eoramenoe  a  preaump- 
tion of  payment  of  a  bond,  and  if  fifteen  or  sixteen  yeara  woald  be  auflleieiit.  Shep- 
panPe  exte.  ▼.  Cook^t  exn.  ibid.  988. 

Tbe  Aet  of  Liroltatioo  doea  not  begin  to  operate  until  the  expiration  of  the  time  li- 
mited fiir  the  payment  of  the  money  seeured  to  be  paid  by  tiie  bond.  OtotAroro** 
mdm,  ▼.  Porter  et  o/.  1  Jlbr.  U  Jofint,  Rep.  109 .--Am.  Eo. 


1 


CHAP.  II. 


OF  WRITTEN/  EYIDENOS. 


Written  evidence  has  been  divided  bj  Lord  Chief  Baron 
Gilbert  into  two  classes ;  the  one  that  which  npublic,  the  other 
private ;  and  this  first  has  been  again  subdivided  into  matters  of 
record,  and  others  of  an  inferior  nature.  I  shall  follow  these 
divisions,  and  treat  of  each  in  its  order. 


SECTION  I, 


Of  Records. 

Chap.  H.  •.  1.     The  memorials  of  the  Legislature,  such  as  Acts  of  Parlia- 
iSdTcu  of    "****»*  W  *°^  judgments  of  the  King's  superior  Courts  of  Jis- 

Parliliment.  - 


*  Of  AcU  of  PaiHUmi'iit  the  law  makes  n  distiaetioo  betveeo  those  vbioh  are 
puiBc,  as  cooeerning  the  realm,  all  tpiritaal  pertoos,  all  offieet,  and  the  like,  and 
those  which  settle  the  prirate  rights  of  iiidi?iduals  or  partitular  places,  and  whioh 
are  therefore  called  private.    The  former  aiv  not»  eorrectl>  speaking,  the  subjeet 
of  proof  in  any  Court  of  Jostiee,  for,  being  the  law  of  the  land,  they  are  supposed  to 
be  known  to  eTery  man  j  and  therrfore  the  printed  Statute  Book  is,  on  all  oecasiona, 
referred  to,  not  as  evidenoe  to  prove  that  of  whieh  every  man  is  presumed  to  be  oo- 
nosant  j  but  for  the  purpose  of  refirshing  the  memories  of  those  who  are  to  deoide 
upon  them.    Bat  private  Aots  of  Parliament,  not  ooneemiug  the  public,  are  not 
oonsktered  as  2aw«,  hutfacttf  and  therefore  must  be  proTed  like  other  records  whieh 
eontern  private  rights,  by  copi*'S  from  the  Parliament  "llells}  for  (h<   printed  Sta- 
tutes are,  in  this  respect,  only  private  copies,  snd  consequently  no  evidence  of  the 
fact.    In  one  ease  Lord  C.  B.  Pahksb  permitted  the  printed  Statute  touehing  the 
College  of  Physicians,  which  is  a  private  Act,  to  be  read  in  evidence  from  the  Sta- 
tute Book  printed  by  the  Ring's  printer ;  but  the  general,  ind(-<*<l  uuiversal  practice, 
is  to  prove  ezaoiined  copies.    Vide  Giib,  Lmo  Ev.  10.13,    To  prevent  this  in- 
ooiiTenienee,  the  Legislature  frequently  declaims,  that  acts  in  their  nature  private, 
ahall  be  deemed  pabfic,  which  enables  Judges  to  consider  them  as  laws,  andtherebj 
prevents  the  necessity  ol  evidence  to  pmre,  or  i^pecial  pleading  to  introduce  them 
to  the  notice  of »  Court  otJustice;  and  with  the  like  view  the  Sutute  49  Ono.  S,c  90 
«.  9,  eoacu,  that  copies  of  the  Statutes  of  Great  Britain  and  Ireland  prior  to  the  union 
of  thoae  countries,  printed  by  the  printer  duly  authorised,  shall  be  received  as  con- 
clusive evidence  of  the  several  Statutes  in  either  kingdom.    For  particular  in« 
stances  of  what  laws  are  cdnsidered  as  public,  and  what  otherwise,  vide  BuL  JV.jP. 
S8d,ficc. 

(a)  A  printed  pamphlet,  containing  Legislative  Aots  not  authentiealed  by  the 
seal  of  the  SUte,  b  not  evidence  in  any  other  State,  under  the  Act  of  Googreas. 
Cra^  ▼.  Brwwn,  1  Peien*  B^,  958. 
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ticeare  denomiiiarted  records J^b)  aad  are  so  resfieoted  by  thechftp.ii.t.i. 
law.  that  DO  evidence  whatever  can  l»e  received  in  contradiction ''^*^Kn>«n<« 

'  Nn«l  Acu  of 
'. — .  ■          ■  ParliHm<;Bt. 

A  copj  of  an  Act  of  Atieknbly  of  another  State,  containod  with  other  Aots  io  a  "«^— "^n^ 
paaa}rf|l<?t,  prinfd  bj  ihe  (irinters  of  the  QoamMKivealth,  vat  A«i2ef  to  be  good  tin* 
denoe.  TAlotttftMon  v.  Mutter,  1  J^l.  Rep.  468.    &  P,  JBiddit-v.  Jomet,  6  JBinn. 
Hep.  521 .  <  'Ontra,  Common-wealth  v.  i^YuMr,  Oyer  and  Term.  1818,  eked,  Md, 

Copies  of  the  lavi  of  Penntylvama,  primed  bj  the  aothorily  of  the  LegitlMture, 
are  evictenee  io  ihia  State,  whether  the  laws  he  pablie  qr  pmale.  BUUMt  t.  J(Mnet, 

The  written  or  Statute  lawe  -of  foreiga  eoaotries,  miiit  be  prowd  bj  Ihe  lawa 
themselTes  if  the}  can  he  prooured,  if  Dot,  infisrior  eridenee  itiay  be  reeeived,  Ua- 
vritten  i^ws  or  unges  raaj  be  proved  bj  pM*ol  ertdenoe,  and  when  prwved,  it  it  for 
the  Cooit  to  eoDUrae  thero  and  deoide  apoo  th€ir  e0eat.  €!9mequm  v.  ffUHf^  et  aL 
1  Petert'  Hep  S80.  Seton  ▼.  Z>e/.  hu.  Co.  C  C.  .4pril^  1806,  M,  S.  Mep,  JToMi- 
9on  ▼.  CUjford,  C.  C  ^pril,  1807.  ibid. 

The  printed  Statute  book,  eontaining  a  private  Aet,  maj  be  given  in  evjd^ooe 
ngaioit  tiie  party  for  wh«ite  benefit  it  was  patted.  Duncan  ▼.  Dubeity  3  JoAnt.  Cat, 
185. 

The  only  evidenee  of  a  private  Aet,  it  the  exemplification  of  it.  Per  Skdowick.  J. 
The  Pntp  of  Ken.  Purchate  v.  CaO,  1  Matt.  Sep.  433. 

The  printed  book  of  the  printert  to  the  General  Coort,  it  evidence  of  public  Actt. 
ibid. 

Marine  ordmaneet  oTforeign  eoontriet  promalgated  bj  the  Executive,  by  order 
of  the  I^egitlainrt  of  the  U»  Statet,  may  be  read  io  their  Courtt  without  further 
proof  of  aothenticatioo.  TWdot  r.  Seemanf  1  Crttnch*t  Hep.  \,  ^ 

A  writing  purporting  to  be  a  jodieial  proceeding,  anthentlcated  under  a  national 
aeal,  will  be  taken  notice  of  jodicially,  in^  other  Statet, 'ns  having  the  highett  evi- 
dence of  aatbenticity.  Grirwoldet  al.  v.  Pitcaim^  2  Cwi*  Rep.  85. 

In  Cotmeeticut,  a  book  of  the  Statutes  of  JV^  Tork,  printed  by  a  private  printer, 
▼as  refuted  as  evidence.  Bwtwich  v.  Begardua,  8  RooVt  Rep.  850.  S,  P.  Canfiel^ 
T.  Squire ,  ibid,  300. 

The  Coinrt  are  not  held  jndtctally  and  ex  officio  to  notice  a  private  Act  of  the  Ge- 
neral Ataerobly.  Pearl  v.  ,Atlen,  8  7^^.  Rep,  311. 

Private  Acts  of  Assembly  mutt  be  vxhibKe^l  as  documents, if  they  are  not  pleaded. 
Legrand  v.  Hdmpt.  Sid.  College,  f»  Munf.  Rep.  384. 

The  lawa  of  a  lister  State  most  be  pleaded.  Beaiixhan^  v.  Madd,  ffardin't  Rep, 
165.  • 

An  Act  of  the  Legislature  of  Virginia,  certified  by  the  clerk  of  the  House  of  Dele' 
gates,  not  evidence.  Elfmorev.  MUt,  1  Hayw.  Rep.  360. 

Ont  a  printed  Statute  book  of  the  laws  pf  Virginia,  were  feceived  tn  evidence. 
Poindexier  v.  Barker,  2  Ih.  17-3. 

Quere,  Whether  private  Acts  of  Assembly  «if  Vtrginia,  printed  by  the  pqblic 
printer  of  that  State,  under  the  toihority  of  law,  may  be  read  in  evidence  without 
other  authentication.  Voung  v.  Bank  of  Alexandria,  4  Cranch't  Rep,  384*-Aw. 
Bb. 

(6)  No  proceeding  is  regarded  as  matter  of  record,  until  it  is  enrolled.  Croraell 
T.  Bymet,  9  Joknt.  Rep.  287. 

It  teemt  that  the  books  Qf  the  l^nd  office,  and  of  the  Board  of  Property,  are  r«- 
c&rdt.  Ream  v.  Tfie  Commonwealthj  3  Serg.  &  R.  Rep.  )A)7. 

Where  the  defendant  gave  in  <*viiience  the  nrcord  of  a  tritfl  and  judgment  thirty- 
six  years  back,  and  the  plaintiff  offered  a  witness  to  prove  that  the  testimony  now 
given  was  then  produced,  it  was  ruled  the  witness  was  not  admissabia  after  to 
great  a  length  of  lime.  Leech  v.  Jimdtagey  8  I>a8,  Rep,  125,  iS.  C.  1  Xeatet'Rep,  104. 


1^  RECORDS. 

Chap.  n.  1. 1.  of  them  ;*  but  being  the  precedents  of  the  law  to  which  every 
Jodgmenti     man  has  a  right  to  have  recourse,  they  are  not  permitted  to  be 

Mid  Aetiof 

PftrUaraent  ' — __ — . 


■I  In  BenndL  v.  Xywi  adm.  \B.U  Ml,  Hep,  182,  the  eopy  of  a  bill  and  antver  by  t 

Gilb.  Law.  Ev.  psi*<>a  of  the  aame  name,  andmataiiiing  the  tame  eharaeter,  were  gmrn  inevidenee. 
7  Coke  Lit  Pkoeeediap  of  a  Jaatieea'  Court,  though  oo^  teehnienlly  a  raaord,  are  in  the  natnre 
1S2,  a.  of  H.  PoMOf»  V.  Brwwn^  1 1  JbAiw.  R^.  166. 

The  original  files  of  the  County  Court,  vith  the  elerk*i  eertifieate,  was  read  in 
efidenee.  AOU  ▼.  i»MdZe,  1  7^^  Rep,  179. 

Where  the  reeord  of  a  judgment  ia  of  a  term  generally,  and  it  beeomet  material 
to  the  rights  of  the  parties  to  aaeertain  the  partieular  day  on  whieh  it  was  rendered, 
it  may  be  shewn  by  evidenoe  atiunde,    Tmmg  ▼.  Kentftn^  8  DttyV  Rep,  85S. 

Querf,  Whether  a  paper  filed  by  one  party,  oflering  to  be  bound  by  certain  terms, 
i^the  Terdiet  should  be  in  his  fatoor,  but  not  aeecpied  by  the  other  party,  can  be  oo- 
tieedf  as  part  of  the  reoonl,  by  a  Gooriof  Error.  Bower  v.  Bletting,  8  Sei^»  & 
B.  Rep,  848. 

*  By  the  praotiee  of  the  Courts  at  We9tmifuier,  aU  writs  issued  in  vaanlion,  are 
tested  as  of  a  day  in  the  preeedtng  term ;  and  when  an  issue  is  made  up  in  a  pro* 
eeeding  by  bill,  the  plamtiflT  is  stated  to  have  brought  his  bill  into  Court  on  the  firat 
day  of  the  term,  or  of  the  term  generally,  whieh  signifies  the  same  thing.  It  was, 
for  some  time,  doubted  whether  the  parties  were  not  estopped  by  this  fietioo,  from 
shewing  the  exact  day  when  the  suit  was  eommenoed  { but  it  Was  afterwarda  deter^ 
mined,  that  where  it  beeame  neeessary  for  the  purposes  of  Justice,  to  shew  the  day 
when  the  writ  in  faet  issued,  either  paity  mtglit  do  so  j  and  therefore,  wherever  thn 
defendant  pleads  a  tender  before  the  exhibiting  of  the  bill,  or  that  be  did  not  prc^ 
mise  within  she  years  next  before  that  time,  the  plaintiff  may  set  forth  in  bis  repli* 
oation  the  day  on  which  the  writ  was  sued  out,  and  state  that  the  tender  waa  not 
made  before  that  day,  or  that  the  defendant  promised  within  six  years  before  it;  and 
in  like  manner,  if  the  plaintiff^  cause  of  action  accrue  within  theterm,  the  day  may 
be  proved,  by  the  production  of  the  writ  by  the  plaintiff,  or  a  eopy  of  the  pntc^, 
lifter  notice  to  produce  it,  by  the  defendant.  Vide  Johmvn  j.  Smithy  8  Burr.  950. 
Morris  v.  Pvgrh,  S  Burr.  l^V,  But,  ii^  general ,  the  fii'mg  of  the  bill  is  considered 
as  the  commencement  of  the  suit,  and  therefore  the  pUiotiff  may  give  evidence  of 
any  cause  of  action  arising  before  it,  though  after  the  Writ  aaed  oot  jPesler  t. 
Bonner,  Cowp.  454 ;  and  this  is  bailable  as  well  as  other  actions.  Beet  v.  Wildings 
7T.Rep,\.^ 

An  officer,  whtise  business  it  is  to\eep  the  records,  may  be  examined  as  to  the 
condition  of  there,  but  not  as  to  the  matter  of  the  reeord.  Leighton  v.  Lag'hton, 
1  Stra,  810.  And  if  words  have  been  struck  oot,  which  render  a  reeord  erroneous, 
witnesses  may  b**  examined  to  shew  that  such  .words  were  improperly  struck  out; 
but  not  to  falsify  the  reeord,  by  shewing  that  an  alteration,  whereby  the  reeord  wet 
made  correct,  was  improperly  made.  Bickion  v.  Fither,  1  BUtck,  664.  4  Burr, 
2267,  S.  CA 

t  The  origiutl  endorermeot  on  a  writ  and  not  the  entry  in  the  Sheriff's  book,  la 
the  be«t  evUlence  to  prove  when  an  action  was  ooromeneed  Read  v.  Colcock,  4 
J\roU  &  M*  Cord's  Rep,  598.  Viile  Knox  v.  Commonwealth,  3  Bibb's  R^,  357. 

An  entry  on  the  record  of  the  issuing  of  a  writ,  does  not  estop  the  party  from  de- 
nying the  fact  I  it  shall  be  tried  per  pais,  and  the  record  ia  noteoncloaive,  but  only 
evidence.    Broxonv,  Fun  Deuzen,  10  Johns,  Rep,  51.— Am.  Ed. 

i  The  endorsement  of  the  clerk  of  the  enrolments  of  the  day  of  the  enrolment,  by 
wi^  of  date,  rs  part  of  the  record,  and  cannot  be  averred  against,  nor  is  evidence  ad- 
missible to  shew  that  it  wms  in  (act  enrolled  on  some  other  day ;  and  this,  although 
the  dale  be  written  oo  u  enmre,  Readr.  Booper,9  Price,  Ex,  Rep,  495.— A  v. 
E». 


ReCORDS.    ,  ffy 

removed  from  place  to  place  to  serve  a  private  purpose';  and  chip,  n  s.  i. 
are  therefore  proved  by  copies  of  them,  which  in  the  absence  of®*r"*P*'*" 

,  ..,.,  ,  •!  V  •ali^Mn  Mild 

the  onginal,  is  the  next  best  evidence.(c)  SwomOipiet. 

These  copies  are  of  three  kinds  ;  1st.  Such  as  are  exemplified  . 

under  the  great  or  broad  seal,  which  by  virtue  of  that  seal,  be-<^iii>L^«'Bv. 
come  themselves  records,*  and  can  only  be  of  proceeding:s  in     '     ****' 
the  Court  of  Chancery,  or  those  of  the  other  Courts  returned 
there  by  certiorarL(d) 


(c)  The  Itv  will  not  allow  an  averment  aj^a^nst  a  record.  Commcnroealth  y, 
Chtrchili,  5  Mat9.  JRep,  174.  fVhiUngy.  Cochran,^  Do,  532.  Wright^. MoUet  al. 
JHrb.  Rep.  153.  fVkter  r.  Brewater,  ibid,  423.  Butler  v.  BuHer,  I  Jiooi*9  Rep. 
975.  Buth  V.  Byvanke,  iidd.  248.  HoMtkr  v.  ScuU,  1  Jk.  180. 

Nothing  can  be  proved  bj  parol  evidence,  which  oQght  to  be  proved  by  reeord. 
JPitte  ▼.  Clark,  2  Root's  Rep.  221. 

Parol  evidence  of  a  jiidgroent  will  not  be  received,  the  reeord  or  a  eopj  thereof 
miist  be  prodaoed.  Thompton  v.  Bullock,  1  Bay'^s  Rep.  366. 

The  report  of  a  eoroniitiee  on  a  bill  in  Chancery,  when  accepted,  becomes  part  of 
the  record.  Gaylordy    Couch,  ^. Day' »  Rep.  S7\ 

If  an  attorney's  name  appear*  for  a  party  on  record,  it  cannot  be  denied.  1  7^/. 
Rep.  304. 

A  record  is  niHice  to  all  persona  whom  it  may  concern.  Zd.  Proprietary  v.  Jen* 
ninge,  i  Bar.  ^  MBm.  Rep.  145. 

An  evident  mistake  of  the  clerk  in  making  out  a  role  of  reference,  may  be 
ameoded.  T^ter  v.  Rapetnyder,  1  DaU.  Rep.  293. 

A  clerical  error  may  be  amended,  even  in  a  criminal  ease.  S^rffy,  Common^ 
ivetUtA,2Binn.Rep.SH. 

So  in  actions  on  penal  Statutes.   Lov  qui  tarn.  &c.  v.  Little ,  17  /oA/u.  Rep.  346. 

After  error  broogfat,  the  Coart,  where  the  record  remains,  may  order  an  amend* 
■tent  on  proper  grounds.  PrexfOitY.  JVIcAo2«,  4  Teatee*  Rep.  479.  BerryhUly* 
Welb,  5  Binn.  Rep.  GO. 

A  void  writ  cannot  be  amended.  Burk  t.  Barnard,  4  Johna.  Rep.  309. 

A  JQSticel  return  may  be  amended  af^r  errors  assigned,  argument  and  judgment 
thereon,  if  it  appear  by  affidtvit  to  be  a  clerical  mistake.  Day  v.  WUber,  2  Caindt* 
Rep.  1 34.  Vide  Schoonmaker  ▼.  TVaru,  2  Do.  110.  Moore  ▼.  Bacon,  3  Do.  83* 
Sed  vide  JVef  V.  Cody,  1  Root.  Rep.  178. 

A  ea.  w.  on  which  defendant  was  taken,  was  pillowed  to  be  amended  by  adding 
the  teatatum  clanse.  MltOire  v.  Rowan,  3  Johnt.  Rip.  144.  Bromon  et  al.  v.  Earl, 
17  210.63. 

A  clerical  error  may  be  amended.  Gordon  v.  Frazier  et  al.  2  fVa$h.  Rrp.  168. 
Tide  Wren  v.  Thon^on  et  aL  ^  Munf.  Rep.  377.  Gano  v.  Slaughter,  Bard.  Rep, 
76.  M*  Clelland  v.  Commonwealth,  ibid.  290.  .^dam  v.  Bradehav,  ibid.  555. 

If  an  entry  has  been  made  by  mistake,  on  the  record,  on  motion,  the  Court  wHl 
correct  it.  Marr's  adma.  ▼.  JkGBer'o  exra.  1  Hen.  &  Munf.  Rep.  804.— Am.  Ep^. 

» 

*  Lettera  patent  being  nnd<?r  the  great  seal  are  also  matters  of  record,  and  are 
therefore  read  without  further  proof;  and  by  Stat.  3  £^  4  Edw.  6,  c.  4,  and  13  EUx, 
c.  6,  patentees,  and  all  claiming  under  them,' may  mafcc  title,  by  shewing  the  ex- 
empiifieatiaa  or  constat  of  the  roll.  These  Statutes  have  been  held  to  extend  to  all 
the  K.mg's  patents  which  concern  lands,  priyilege,  or  other' thing  granted  to  si  sub* 
jeet,  corporation,  or  any  other.    P'age'a  Caae,  5  Co.  Rep.  53. 

(<i)  Where  the  Great  Seal  of  a  S<ate  is  afBxed  to  an  exemplification  of  «n  Act  of  the 
liCgislatore,  the  attestation  of  a  publie  officer  is  not  reqvired  under  the  Act  of  1790. 
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Chap.  0. 1. 1«     2dl  J.  An  ezempBfication  under  the  eeal  of  the  Court,  in  wUch 

^Zf't     *«  proceedings  are : 

Sworn  Copies.     Or,  lastl  J,  a  copj  examined  with  the  orij^inal  bj  a  witness, 
■  and  proved  bj  him  on*  oath.  As  to  the  mode  of  examination,  a  dis- 

Roifev.i^t,^iiQtion  has  been  taken  between  an  etamination  by  the  witness, 
assisted  by  the  officer  having  the  custody  of  the  original  record, 
and  an  examination  between  two  strangers.  In  the  former  case 
it  is  sufficient  for  the  witness  to  prove  that  the  paper  offered  in 
evidence  agrees  with  what  the  officer  read  as  the  contents  of  the 
record ;  but  in  the  other  case,  the  two  persons  examining  should 
change  papers  and  read  them  alternately,  so  that  the  witness 
may  be  certain  that  the  original  was  truly  read  to  him,  which 
the  Court  will  not  presume  to  be  the  case,  when  the  person 
reading  was  a  mere  stranger,  and  not  in  the  performance  of  any 
duty  cast  upon  him  by  his  office. 

So^sd^*?**"      An  exemplification  under  the  great  seal  is  the  only  evidence 
'  *  where  the  record  itself  is  put  in  issue,  by  a  plea  of  a  nul  lid  re- 

cord  in  another  Court  equal  or  inferior  to  -that  which  gave  the 
judgment;  but  if  the  record  be  put  in  issue  in  an  action  de- 
pending in  a  Court  superior  to  that  in  which  it  is,  the  superior 
Court  may  itself  issue  a  certiorari  to  the  inferior  Court  to  cer- 
tify it :  and  if  a  record  of  the  same  Court  be  denied,  the  record 
itself  is  inspected  by  the  Judges.(e)  When  the  record,  being 
mer^  inducement  to  the  action,  forms  a  part  only  of  the  evi- 
dence to  the  jury,  the  examined  copy  is  considered  as  suf- 
ficient evidence  of  it ;  but  no  copy  of  that  so  examined,  however 

Gilb^Ltv  authenticated*  is  admitted ;  for  if  the  party  has  the  first  copy, 
and  by  oath,  or  otherwise,  proves  that  to  be  a  true  copy,  then 
the  second  is  useless,  and  if  only  that  is  produced,  then  the  first 

U.  Siaiei  ▼.  Johmt,  C.  C.  J^enn.  4  JDaU,  Rep.  416.    Et  vide  Church  ▼.  Hubbart, 
9Cratich*9Rep,iS7, 

The  Mftla  of  foreign  nmmcipal  Courts,  on  the  eontraiy  mast  be  proved  bjf  ex* 
trinsic  evidence.  JDelaficld  T.  Band,  3  John*.  Rep,  310. — ^Am.  Ed. 

(e)  Under  the  plea  oi  nul  tiel  record,  the  defendiint  eannot  give  ootjee  of  speeial 
matter  to  be  offered  in  evidence  at  the  trial.  Raymond  v.  Sndth,  IS  Johnt.  Rep. 
389. 

The  validity  of  a  record  cannot  be  impeached  by  any  allegation  in  the  pleadings. 
Oreen  ei  al.  v.  (hnn^rtm  et  cU.  16  yohne.  Rep.  55.  .AuHin  t.  Rodman^  1  Rujfin^a 
Rep.71. 

Upon  the  plea«f  fii</  tiel  record,  if  the  record  be  of  the  same  Court,  a  copy  of  it» 
ought  not  to  be  given  in  evidence,  but  the  original  ought  to  be  produced  fa  Court 
for  inspection.     Burk^e,  exrt.  v.  Tregg^t  exrt,  3  Wash,  Rep.  815. 

The  Supreme  Judicial  Coari  oi  Maetachuietto^  never  direct  the  record  of  Com- 
mon Pleat  to  be  tent  up  on  the  trial  of  an  lasue  of  mil  tiel  record  f  but  receive  copies 
of  their  records,  attested  by  the  Clerk  ia  evidence,  which  by  imtnemoruU  tuage,  is 
huldtobeevJdciioeQCthcrMord.    X<uitf  ▼•  IUibK,  4  Jlaft.  J!^.  408.^Aic.  Eo. 


not  being  there  to  be  sworo  to,  it  does  not  appear  that  it  is  a  chip.  n.  s.  i. 
true  copy.    In  some  cases,  however,  when  it  has  been  clearly  f^'I^^JIIJ^Jj^ 
shewn  that  a  record  once  existed,  which  has  been  bince  destroy-  SvomCopiei. 
ed,  mach  inferior  evidence  of  its  contents  has  been  admitted,  ■ 

especially  in  cases  where  the  record  is  only  indocement  to  an  9''^!^^ 
action.(/)  Thas,  in  ejectment  for  a  rectory,  to  which  a  recasant 


(/)  The  CoarC  hit «  diKretioiuiry  power  to  admit  circ*iniiUntiAl  evidence  of  the 
uiftefMeofareoord.  Mmru*9  let,  ▼.  Vandertny  1  Datt.  Rep.tS,  Et  vide  2 
Bdyw.  Sep.  76. 

The  loss  of  ft  record  c«noQt  be  proved  by  s  0tertHieate  of  Any  officer,  bat  as  other 
facts  are.     Robinton  v.  Cdfford^  C.  C.  J^irU,  1807,  M.  S.  Rep. 

A  copy  of  a  copy  of  a  deed  or  decree,  is  not  legal  cvkteoce,  if  the  original  or  a 
copy  thereof,  cootd  be  had.     Whiiaert  ▼.  M  Rhennjf,  4  Mmf  Rep.  510 

Bat  it  b,  if  lost  or  destroyed.  Baker  v.  Webb,  1  ifoyw.  R^,  71.  Vide  Cim- 
jongham  v.  TVocy,  1  Con.  Rep.  852.- 

A  certified  copy  of  an  ancient  deed,  recorded  on  the  grantur^  ac^novledgmeDt, 
^and  accompanied  vith  poasessioa  by  the  grantee  is  evidence  vithoot  proof  that  the 
origioal  is  tost  or  destroyed.    RowetU  v.  DafM^  4  Munf.  Rep.  473. 

Where  the  original  JVU  Priut  record  and  issae  roll  coald  not  be  found,  the 
plaintiff  upon  affidavit  sfter  a  lapse  of  six  years  from  the  time  of  pronouncing  judg- 
ment, was  permitted  to  file  a  new  JAm  Print  record  and  pottea^  to  enter  judgment 
and  issue  execotioo.    Jackmn  ex  d.  Smith  v.  Bammendf  1  Ctdnet*  Rep.  40S. 

So  where  an  tfuHctmeni  wss  lost,  the  Coart  gave  leave  to  file  one  nunc  pro  tunc. 
The  People  v.  Burdock  etal,  3  Cameai*  Rep.  104.  5.  C  Col  &  Caineo*  Cm.  458. 

If  the  original  writ  be  lost,  so  that  it  cannot  be  made  a  psK  of  the  record,  the 
Court  will  intend  after  verdict,  that  it  was  a  good  writ,  although  some  of  the*  subse- 
qoene  process  be  erroneous.    TuberUtte  v  Long^  3  Am.  U  Munf.  Rep.  309. 

Ib  Virginia^  onder  an  Aet  of  Assembly,  where  the  records  of  a  Couit  were  de- 
stroyed, an  imperfect  mioote  of  a  judgment  was  admitted  to  record  in  liea  of  the 
original.    Xjfon't  exr.  r.  Gregonf,  Sff.^  Munf.  Rep.  937. 

A  special  verdict  on  an  indictment  may  be  amended  by  the  Coort,  by  insertiDg 
the  technical  reference  to  it,  so  as  to  make  the  fiiets  fonnd  conform  to  the  allega- 
tions in  the  indictment ;  unless  the  intention  of  the  jury  to  the  contrary  can  be  in- 
ferred.    CommenweaUh  v.  Juddet  al.  S  Maes.  ReP.  389. 

Evidence  by  a  person,  that  he  had  delivered  a  deed  to  the  Clerk  of  the  county  to 
be  reeocded,  and  that  search  had  been  made  in  the  Clerkl  office,  and  that  it  could 
not  be  found,  is  not  sufficient  evidence  of  the  loss  of  a  deed,  lo  entKle  a  party  to 
read  a  copy  in  evidence,  unless  it  be  shewn  that  the  deed  never  was  re-delivered 
by  the  Cleik.    Jackmn  ex  d.  Dunbar  eg  al.  v.  Tbdd,  3  Johno.  Rep.  S97. 

Et  vide  Jackwn  ex  d.  Lhdvgtion  HaLi.  ^eely,  10  Johns.  Rep.  374. 

The  certificate  of  a  clerk,  stating  the  lou  of  a  record,  will  not  be  suflfoient  evi- 
dence of  the  fact;  it  mast  be  proved  by  the  oath  of  a  witness,  Wilcox  v.  Raif,  1 
Msiyw.  Rep.  410. 

If  it  be  shewn  thai  a  will  cannot  be  found,  a  reeord  of  the  probate  in  the  book  of 
the  Judge  of  the  Court  of  Probates  is  evidence.  Jackson  ex  d,  Dunbar  v.  Lueett, 
2  Cablets  Rep.  3fi3. 

The  copy  of  a  grant  from  the  records,  certified  by  the  Secretary  of  the  St^te,  hit, 
is  sofficient  to  shew  that  a  grant  once  existed  ;  and  length  of  time  and  a  state  of  war 
are  stnoog  grounds  to  raise  a  presumptiott  of  its  loss  or  destruction.  Rochell  ?. 
JBMmes,  8  Hoy's  Rep.  487. 

A  new  Msi  PHus  record  was  allowed  to  be  filed,  and  a  postea  endorsed  thereon 
aecording  to  a  judgment  of  six  years' fading,  and  execution  thereon,  upoo  affida» 
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Cbup.  n.  8.  i.had  presented*  the  record  of  Jiis  conviction  being  destrojed  hfj 
Exim|iii6-      gj.^  i^  ^^^g  permitted  to  be  proved  by  the  estreats  in  the  Kxche- 
Sworn  Copit^s.quer:  but  in  these  cases,  the  most  strong  and  satisfactory  evi- 
■      dence  is  required;  the  collateral  evidence  should  prove  the  same 
KniKht  V.       facts,  as  the  regular  evidence  would,  if  in  existence ;  and  there-* 
323'/  '         fore,  where  the  estreat  and  presentment  were  of  the  same  as- 
sizes, it  was  held  to  be  no  proof  of  a  conviction,  for  the  Stata. 
£3  Eliz.  c.  1,  and  £9  Eiiz*  c.  6,  direct  proclamation  to  be  made 
at  the  assizes  where  indictedj  and  for  the  person  to  reader  him- 
self before  the  next  assizes,  and  therefore  be  could  not  be  con- 
victed at  the  same  assizes.    This  species  of  evidence  can  be 
applicable  to  those  cases  only,  where  very  ancient  records  are 
Doug^Usv.     \q^i  .  fm-  if  2^  recent  roll  be  lost,  and  its  contents  can  be  ascer- 
sr:  M^'.  7t28.    tained,  the  Court  will  permit  a  fresh  one  to  be  engrossed* 

Copies  of  judgments  must  in  general  be  stamped;(l)  but  it  has 
RundHii,  been  held,  that  no  stamp  is  necessary  on  a  copy  of  the  minutes 
Cowp.  17.      ^f  ^  judgn»ent  in  the  House  of  Lords.(^) 

The  exemplifications  or  copies  under  seal,  are  considered  as 
of  higher  authority  than  any  sworn  copy,  for  the  Courts  of  Jus- 
tice which  put  their  seals  to  them,  are  supposed  to  be  more  ca- 
pable of  examining  them,  and  more  critical  and  exact  in  their 
examination,  than  any  other  person  is,  or  can  be ;  and,  there- 
fore, no  other  proof  is  necessary  of  such  copies^  than  the  pro- 
(2)  Glib.  L«v  duction  of  them,(2)  for  the  Courts  under  whose  seals  they  are 
authenticated  making  a  part  of  the  law  and  constitution  of 
the  country,  their  seals  are  supposed  to  be  already  known  to 
every  person,  like  every  other  part  of  the  law;  and,  for  the  same 
reason,  the  seal  of  a. Court  constituted  by  Act  of  Parliament,  as 
the  Great  Sessions  in  ff^aies,  or  a  county  palatine,  is,  of  itself^ 
Olive  V.   sufficient  proof  of  the  record  it  authenticates. (S)  (A) 


Gw 


iwin 
3  Sid.' 145,        ■■ 

Hani.  118.      ^.^  th^wiRg  the  probable  Ion  of  the  originals.    Jaekfn  ex  d.  Smith  ▼.  Bammond, 
^  ^'  1  CaUieU  Rep,  496. 

A  Jlerifaciat,  after  lefy  upon  it,  having  been  aceidentally  burnt  in  the  house  of 
a  deputy  sheriff,  the  Court  ordered  a  nev  one  made  out  and  delivered  to  him. 
White  V  LoiHfjoy,  3  Johm.  Rep,  448. 

,  Where  it  was  proved  tliat  the  records  of  the  clerk's  ofiSoe  had  been  almost  entire- 
ly burnt,  and  that  the  fev  whieh  remained  vere  in  a  mutilated  state,  the  Court  ad- 
initted  the  joomali  of  the  Court  in  etideiice,  to  prove  that  an  action  had  been  eom- 
menoed  and  abated  by  the  death  of  the  plaintiff.  Cook  ▼.  Wood^  1  M*  CofWt  Rep, 
1S9.--AM.  Ed. 

tf)  To  make  the  eertiSeate  of  a  Judge,  authenticating  a  judgment  m  another 
State,  evidence  under  the  Act  of  Congress  of  1797,  it  was  not  necessary  that  it  should 
have  b<-en  sUmped.    Frey  v.  Welle,  4  Teatet*  Rep.  396.— An.  £». 

(A)  On  a  trial  by  reeord  of  an  action  brought  on  a  judgment  in  the  Cirenit  Court 
of  the  United  Statet  far  Mastachnsettt,  office  copiee  were  admitted  in  evideoee. 
Jaikinar.  Kineley,  Col,  6f  Caine^e  Cat,  130. 


RBGOBDS.  (^i 

Something  similar  to  exemplificalions  under  the  seal  of  a  Court,  chip.  n.  a.  i. 
»rc  what  arc  denominated  ojfiee  copies  of  its  proceedings,  granted  fi^{;^^i2J]' 
out  and  authenticated  by  an  officer  appointed  bj  the  law  for  that  ___ 
purpose.    There  are,  however,  but  few  instances  in  which  an  of- 
ficer is  so  entrusted,  and  though  in  cases  where  he  is,  the  law, 
on  accoaut  of  the  confidenee  reposed  in  him,  receives  his  copy 
without  further  evidence ;  yet,  where  that  trust  does  not  form 
part  of  the  duty  of  his  office,  his  certificate  is  no  more  than  that 
of  any  other  private  person,  and  gives  the  copy  certified  no  cre- 
dit whatever. 

Thus,  though  in  every  instance,  where  any  copy  of  a  pro- 
ceeding is  granted  out  by  an  officer  of  the  Court,  as  copies  of 
proceedings  in  Chancery,  in  the  Crown  Office,  &c.  it  is  com- 
monly calle^l  an  office  copy,  uid  such  copy  is,  for  the  sake  of 
convenience,  permitted  to  be  read  in  any  part  of  the  same  cause; 
it  is  not  legally  evidence  before  any  other  Court    The  office  co- 
pies of  the  bill  answer,  and  depositions  are  read  in  the  Court  of 
Chancery  without  further  proof ;  but  at  common  law  they  are 
no  evidence,  unless  examined  and  proved,  because  the  officer  is 
not  entrusted  by  the  law  to  authenticate  such  copj^i)    The  Giib.  Ltw  £r, 
chirograph  of  a  fine«  or  the  endorsement  on  a  deed  by  the  proper  suj^.p.sg^. 
officer,  of  its  baving,been  enrolled,  are  good  evidence  of  the  fine 
having  passed,  or  the  deed  having  been  enrolled,  without  prov- 
ing them  examined ;  for  the  officer  is  appointed  by  law  to  give 
out  the  copies  in  ttie  one  instance,  and  the  certificate  in  the 
other.    So  an  endorsement  of  a  deed  having  been  enrolled  by  Kifinenly  v 
the  auditor  of  the  Duchy  of  Lancaater,  pursuant  to  a  clause  ^J^**^^^* 
in  the  deed  is  good  evidence  of  the  enrolment  But  an  endorse- 
ment on  the  fine,  by  the  same  officer  who  made  out  the  chiro-  GUb.LawEv. 
graph,  that  proclamations  had  been  made,  is  no  evidence  of  such  „(  ^p^^.  ' 
proclamations ;  because,  though  the  chirographer  is  authorised 
to  make  copies  of  the  agreement  filed  of  record  for  the  parties, 
yet  the  Statute  which  gives  that  authority,  does  not  appoint  him 
to  copy  the  proclamations.    To  prove  these,  therefore,  the  copy 
must  be  examined  witii  the  record,  and  proved  as  in  other 


Certified  office  copies,  when  admissible,  instead  orexemplifieation  of  the  record. 
Vide  Mnkim  ▼.  Kuuley,  Coiem.  Cat.  137,    Vicktry  ▼.  M*Kr^ght,  4  Birm,  Rep, 

A  record  under  the  seal  of  the  Court  being  the  highest  evidence,  must  be  pro- 
duced in  prefereuee  Co  aaj  other  testimony.  Thontpton^,  Bullock,  1  £0jf*9  Rep. 
335.— AM   E9. 

(i)  Thej  are  admitted  at  Md  PHut,  jBffifieff  T.  Lyon  adm,  I  Mam.  &  M.  Rep. 
189.— Ax.  Ev. 


\ 


%%  KECORDS. 


Chap.  n.  1. 1.  ca9efli.(ib)    So  b  copy  of  a  judgmeDt,  made-  by  the  Clerk  of  the 
Offiee  Cdpiet.  freasury,  ma^t,  nevertholess,  be  examined  with  the  original  rc- 
•  ""■*——  ^Qpii .  uni]  y  Q  fygfH  ff^  lo9t^  and  a  copy  made  out  from  the  en- 
rolment, and  offered  to  a  jury  as  the  next  best  evidence  the 
case  will  admit  of,  it  should  be  examined  with  the  enrol  ment» 
and  proved  by  a  witness :  for  though  the  Stat.  26  iibi*  8,  e.  16, 
authorises  the  clerk  to  certify  the  enrolment,  he  is  not  entrusted 
to  give  out  copies.    The  clerk  of  the  rules  is  appointed  to  make 
out  the  rules  of  the  Court,  ami  authenticate  them,  and  therefore 
a  rule  produced  under  his  hand,  is  sufficient  without  proving  it 
0)  Seniyv.  examined  with  the  entry  in  the  books  :(1)  and  in  like  manner  a 
Raym.  745.    copy  of  depositions  sworn  at  a  Judge's  chambers,  delivered  out 
by  the  Judge's  Clerk,  and  attested  by  his  signature,  is  sufficient 
(8)  Daooan    wiAottt  examination  with  the  original  depo8ition.(2)  But  where 

V.  Soot^        Hie  examination  of  a  soldier  had  been  taken  by  two  mairistrates, 
ICuBpb.  101.         ....  ,  .   ,1    .        •       .  ^  .1 

touching  his  settlement,  it  was  held  that  the  signatures  of  the 

magistrates  should  be  proved,  notwithstanding  the  mutiny  Act 
(s)  Rpx  V.    makes  such  examination  evidence  of  his  settlement(d)  (/) 
Harrow^ite        ^^ ''  ^  general,  a  rule,  that  before  exemplifications,  or  other 
1  Eiiu  IS.  '  co]^es  of  records,  are  made,  the  record  should  be  drawn  up  in 
fc  Aid.?2l?'  iovm^  for  though  by  the  practice  of  the  Courts  at  WtstmingUr^ 
the  party  may  take  out  an  execution  immediately  the  judgment 
paper  is  signed  by  the  officer  of  the  Court ;  yet  it  is  not  a  per- 
fect and  permanent  record  till  brought  into  Court,  and  there  filed 
as  a  memorandum  or  roll :  till  that  is  done  it  is  transferable 
to  any  place,  and  so  does  oot  come  within  the  reason  of  the  law, 

(4)  Gilb«liiw  which  permits  a  copy  to  be  given  in  evidence.  (4)    But  when,  by 
^         the  practice  of  the  Court,  the  minutes  are  considered  as  the 

judgment  itself,  and  it  is  not  usual  to  make  any  further  entry, 
copies  of  such  minutes  may  be  given  in  evidence,  as  is  always 
done  in  the  case  of  minutes  in  the  House  of  Lords  of  the  judg- 
ment given  by  them  on  an  appeal  from  the  Court  of  Chan- 

(5)  Jones  V.   cery.(5)(m) 

Randall,  

Cowp.  ir.      '— 

{k)  When  an  inttroroent  mutt  be  recorded  in  order  to  be  yalid,  a  eopj  certified 
Iff  (he  Bepeier  ia  aufilcient  evidence.    Tarbunnugh  ▼•  Beard,  Tayl  JH^.  95, 
Vide  poit  Chap.  It.  see.  4.^Am.  Eft. 

*  Vide  poit. 

(/)  Where  one  party  tenret  copies  of  affidavits  on  another,  the  originals  ot  which 
are  on  file,  he  cannot  afterwards  object  to  the  copies  being  read  in  evidence  by  the 
party  on  vhom  th<>y  vere  served,  but  they  ere  to  be  considered  as  equivalent  to  of- 
fice copies.    Jackton  ex  d.  fVood  v.  Harrow,  11  Johm.  Hep.  434.— An.  Ed. 

(m)  To  mnke  a  record  conchisive  evidence,  and  to  give  it  "fiiU  faith  and  credit^* 
ip  PenneylvamOf  it  most  be  aathenticated  aeeordhig  to  the  Act  of  Congress,  26tK 


The  recmtl  being  so  completed,  the  whole,  wad  liet  a  part  onlytChap.  il  •.  t 
mast  be  exemplified  or  copied,  in  order  that  the  Covrt  may  be^^^^^ 
in  possession  of  the  full  effect  of  it ;  for  a  partial  eitract  may  p<ed. 
bear  a  very  different  import  from  the  whole  taken  together  :(1)  ■ 

bat  in  cases  of  public  concern,  such  as  the  minister's  return  ^^^i^^^'i*"^' i?^' 
the  commission  in  Henry  the  Eighth's  time  to  inquire  into  the  17. 23. 
valae  of  livings,  so  much  as  relates  to  the  particular  matter  in 
dispute  is  sufficient,  without  proving  the  commi8sion.(2)  (n) 

Having  thus  shewn  how  a  record  is  to  be  proved,  the  next  Agaiott  whom 
object  of  inquiry  will  be,  against  whom  it  is  evidence,  and  tOei^^j^iJ^*;. 
what  extent.    It  is  an  established  rule  of  law,  that  a  fact  which  «'«o«e»  and  its 
has  once  been  directly  decided  shall  not  be  again  disputed  be-    ^ ' 
tween  the  same  parties  ;  and  therefore  a  judgment  of  the  same(^)  Per 
Court,  or  one  of  concurrent  jurisdiction,  whether  upon  verdict,  sir  Hogh'" 
demurrer,  or  by  default,  if  directly  upon  the  point,  may  be  pleaded  Smithtoo'i 

Bo!.'  N.  P. 

AAA 

Mag,  1790,  (/nj".  Dig.  76)  bot  a  eopy  of  a  reeord  otherwite  oertified  may  be  re- 
ceived aa  pnmafacie  evidenoe.    Baker  et  al,  v.  Fields  S  Feolet'  Hep.  533.    Aiu-   , 
ion  V   Cumndtu,  cUed^  ibid.     Sed  ooatra,  Dmnmund^*  adnu.  ▼.  JUagrutkr  &  C«. 
ctaL9  CranchU  Rep.  125. 

But  the  reeord  of  a  Court  of  the  United  Suuee  is  not  within  the  Aet  of  Coogreaa. 
Jetikhu  ▼.  JEiM^,  CpL  &  Cautet*  Cat.  136.  JPepotn  ?.  Jenkine,  2  Je&m,  Cat. 
119. 

To  make  a  reeord  of  one  State  evidenee  fai  another,  the  attestatioQ  moat  not  be 
aeoording  to  the  form  nted  in  the  State  where  it  ia  offered,  but  to  that  of  the  State 
or  of  the  Court  whenee  the  reeord  eomea ;  and  the  ouly  evidenee  of  this  faet  ia  thft 
eertiSea<e  of  the  preaidhig  Judge  of  that  Court.  Craig  v.  Hrewn,  1  Pe$er9*  Sep* 
358.  The  attestation  muat  be  eertiied  bj  the  preaidiog  Judge.  Sinith  w,  JBlagge, 
iJehne.  Cat.  2SS. 

Whenever  the  Court,  whoae  reieord  ia  eertified,  haa  no  aeal,  thia  faet  should  ap» 
pear  either  hi  the  eerttfieate  of  the  Clerk  or  that  of  the  Judge.  Cro^sr  ▼•  Jfrwivn, 
1  Peten*  B^.  359.    Et  vide  Mttm  ▼,  Tayhr^  Oayw.  R^.  395. 

The  atteatation  bj  the  elerk  of  the  reeord  of  a  judgment  in  another  State,  most 
have  the  seal  of  the  Court  annexed  to  it,  and  it  ia  not  sufficient  that  the  seal  of  the 
Court  is  annexed  to  the  eertificate  ol  the  Judge.  Turtwr  ▼.  fVaddingten^  C.  C. 
Oct.l^n,M.8.Rep. 

A  reeord  informally  eertified  eannot  be  read  on  a  question  of  diaehaipog  00  eom- 
moa  heil.     Craig  t.  ilrewn,  1  JPetere*  Hep.  352. 

The  reeord  of  a  wiU  under  the  Statute  hi  Mw  York  ia  noteonolosive  upon  the 
heirt— they  may  impenob  ita  validity.  Jackwn  ex  ,  WoodhaU  v.  JRumtey^  3  JMftf. 
Cos.  834.— Am.  Bo. 

(n)  If  part  of  a  reeord  ia  prodoeed  to  prove  a  faet,  and  is  defieient,  it  eannot  be 
helped  out  by  evidenee  dehorw  the  reeord ;  bot  the  whde  reeord  must  be  prodoeed. 
Let.  ofJamee  ▼.  Stockey  a  al  C.  C  Jan.  1806,  M.  S.  Rep. 

Short  minutes  dt  proceedkige  in  the  Court,  but  not  appearing  to  be  a  reeord  of  the 
whole,  nor  certified  by  the  Clerk  to  be  a  eopy  of  any  part  of  the  reeord,  is  not  evi- 
denee. Barton  v.  CommonweaUk^  Sup.  Ct,  April,  1814,  M.  S.  Et  ff de  jR^r^jtMen 
?.  Barwood,  7  Crtmth.  Rep.  418. 

An  execution  out  of  Ch«ncery  refused  to  be  allowed  In  evidenee,  unless  the  origi- 
nal deeree  should  be  produced  on  whieh  the  eseoution  was  founded.  ffUeon  ▼.  C«- 
mne,2J6fmt  iSe^.  880.— A«.  Ed. 


^  J&ECORDS; 

Chap.  n.  ■.  i.in  bar  In  cases  where  special  pleading  is  required,  and  in  other 
f  reool^^n^"*  cases  given  in  evidence  on  the  general  issue,*  as  conclusive  be- 
eiriisoititevi-tween  the  parties  upon  the  same  matter  coming  either  directly 
dence,  and  iu^^  incidentollj  iu  question<l)  (o) 


(1)  Vide  11  St. 

Tr.  261.  *  In  Vooght  t.  Wmch,^  Bam.  &  ^Id.  663,  the  Court  held  that  to  make  a  former 

▼erdiet  eoDolativein  bdj  ease,  it  should  be  pleaded  by  way  oTettoppel,  and  that  if 

not  to  pleaded  it  eoold  only  be  left  to  the  jury  at  evidenee,  bat  not  at  conclutive  of 

the  right.    To  tbit  decision,  however,  may  be  opposed  the  cases  of  Hitchen  ▼. 

Campbea,  8  Biaek.  887;  3  ffiU.  904. 5.  C. ;  Budd  f .  BandaU,  3  Burr,  IS53  ;  and 

Scott  V.  Sheamuaif  8  Black.  977,  which  are  stated  in  the  following  pages.  It  is  also 

10  be  observed  that  aeeording  to  the  oases  of  Sir  Fred  Evelyn  t,  Haynek,  3  East, 

36,  and  Mie9  v.  Bo9e^  5  Taunt.  705,  the  judgment  in  the  above  case  would  not  have 

been  oonelusive  if  pleaded  \  being  only  a  verdict  on  the  general  issue  in  an  aciioii 

on  the  case,  when  the  question  of  right  was  never  pointedly  pot  in  issue.    In  moat 

of  the  oases  cited,  potf.  the  jqdjgmeDta  which  were  held  to  be  conclusive  were  not 

pleaded. 

(o)  The  decision  of  a  Coart  of  competent  jurisdiction  b  oonehisive  where  the 
same  point  comes  directly  or  collaterally  again  in  controversy.  X«t.  of  Wright  v. 
Decklyne,  1  Petert^  Rep,  908.^  Bopkint  v,  Lee,  6  Wheat.  Rep.  109.  Vide  Harris 
T.  Richards,  8  GaOu.  Rep.  880.  OvertonU  let.  v.  Lackof  et  al.,  CookeU  Rep.  193 . 

But  it  should  appear  from  the  record  that  such  point  was  in  issue.  Manny  v.  jB^r- 
ris,  2  Johns.  Rep.  84.  Et  vide  Shdton  v.  Barbour,  8  Wash,  Rep.  64. 

But  it  bay  be  opposed  hjjiwid  or  subsequent  payments.  Bufordy.  Buford, 
\Munf.R^,Ul. 

A  discharge  by  a  Court  of  competent  jtirisdiction  of  a.person  as  a  poor  insolvent 
debtor,  under  the  Bread  Act,  cannot  be  impeached  in  a  collateral  way,  by  proof 
tbjit  at  the  time  of  his  dischai^,  he  was  in  pnasession  of  a  sufficient  sum  of  money' 
to  pay  the  debt  for  which  he  was  confined.  MJDnney  v.  Crarofird,  8  Serg.  &  R. 
Rep.  351. 

The  record  of  a  judgment  against  Jamea  R.  was  admitted  as  evidence  against 
Joseph  R.  it  appearing  that  the  latter  was  in  fact  the  party  to  the  suH,  and  defended 
it    SteveHe  v.  Reed,  C  C  Oc<^1806,  M.  S.  Rep. 

An  order  of  the  Sessions  on  a  dispute  between  two  townships,  respecting  a  paa- 
per,  is  conclusive  upon  a  new  township,  subsequently  created  by  a  division  of  one 
of  them.  Oibson  v.  C&Jford,  8  Serg.  U  R.  Rep.  488. 

Where  several  suits  had  been  instituted  on  a  policy  of  inanrance,  and  an  agree- 
ment signed  by  all  the  underwriters,  to  be  bound  by  one  verdict,  it  was  ruled  that  a 
special  verdict  given  in  that  action  might  be  read  in  evidence  in  a  wiit  against  another 
of  the  underwriter,  though  not  as  conclusive.  Patton  v.  Caldwell,  1  DaB.  Rep.  419. 

If  the  matter  in  dispute,  in  an  action  at  Law  in  one  State,  has  been  decreed  in 
Equity  in  another,  the  decree  is  conclusive.  Mbntford  v.  Bunt,  C,  C.  Penn.  April, 
ISlly^z.  S.  Rep. 

But  a  decree  in  Chancery,  dismissing  a  bill  between  the  same  parties,  and  on  the 
aame  matter,  is  not  conclusive  in  a  Court  of  Law.  Jjet.  oj  Wrights,  Ikcklyne, 
t  Peters' Rep.  199. 

A  former  verdict  in  the  same  case,  which  had  been  set  aside  by  the  Court,  is  not 
evidence.  Ridgdey  v.  Spencer,  2  Bimt.  Rep.  70. 

So  a  verdict  in  a  former  action  of  ejectment,  where  it  was  reversed  for  error  in 
fact,  is  not  evidence  in  a  subsequent  action.  Richardson^s  let,  v.  Partons,  1  Bar. 
i^  Johns.  Rep.  835. 

A  judgment  reversed,  is  a  mere  nullity,  and  no  inference  of  law  can  arise  from  it. 
Green  v.  Stone,  ibid.  405. 


RfiOOSOS.  59' 

Thus  a  jadgraent  for  tbe  recoyerj  of  a  debt  is  coBclutiTe  evi-  Cbtp.  iLt.  t. 
dence  of  its  existence  igsinst  tlie  party  to  such  judgment  and  JjJjf^^JJ 
his  representetives ;  and  a  man  who,  on  being  sued,  gives  ^eog^  .....^..^i. 


B«t  a  Terdiet  in  a  fbroier  ejeetment,  on  whish  ■•  jodgmsat  Int  been  evtered, 
amy  be  gWeii  in  etidtfooe,  if  defendant  h«f  aaqiueaecd  in  al  by  ptjnem  of  «iili  a«d 
delivery  of  poueitiat.  Shaffer  v.  JTrdtur,  6  Mum.  tUp,  ia0« 

A  Terdiet  for  the  eetneeeuae,  end  betveeo  the  mmc  pertiet,  is  evideoeey  elthodgh. 
BO  judgmeat  hat  been  eotered.  F^kr  t.  MuUmBr,  S  JMnt.  Mep,  Itl. 

A  fenliei  withnoc  jodgiiieat  tbereoa,  eaaaot  be  gifta  ia  eTideoee.  JkmoUkmi  f. 
Jvde,9BiM'9Rep.eo. 

A  Terdiet  betweea  tbe  nine  plaiotiir,  and  dUereat  defendaal,  for  fhe  «une  hod, 
ianot  etidener,  altbnugh  offered  bj  defendant.  AirtlT.  JlfMUf  C.  C.JIpHi, 
1804,  M,  S.  R^. 

A  eaae  made  between  the  aaanrera  and  ataoftd,  hi  an  aethm  on  a  poliey  of  inaar^ 
anee,  will  not  be  reoeired  hi  t* Tidaoee  in  another  aoit  in  whieh  the  partiea  are  dif 
fereat,  theagh  it  retatea  to  the  lane  aoljeet  or  poliej.  JSHinf  t.  Scolf,  S  .Mbit.  MUp, 
157. 

A  deeree  hi  one  eaae,  eanaot  be  oaed  as  a  defenoe  hi  another,  when  th»  anhjcct 
matter  ia  dathiet  and  independent.  Lyon  el  a2.  t.  TaBma^  e#  ol.  14  JbAm.  A^. 
501. 

A  Terdiet  asaiaat  the  Sheriff  for  the  de&olt  of  hiadepnty,  ia  erideneo  m  mi  aetka 
by  tbe  Sheriff  agahiat  the  depot/.  l>fer  t.  CTZsier,  12  Mam,  M^,  tSS. 

A  Tf*rdiet  in  an  aetlon  by  the  granteo  in  a  deed,  agahiat  one  wb*  doer  not  ehha 
to  hold  nnder  tbe  frantor,  is  not  eridenee  hi  an  aethm  by  the  grantee  againat  the 
g;nntor  for  a  brmah  of  hia  eofenant,  that  ho  had  food  dde  to  eoofcjr.  TSMmN^  ▼• 
MkfUgg,  4  Mui.  Mtep.  441. 

In  an  aetioa  of  eovenant  agaiasi  the  waifVMor  n  a  dobd  fer  bad,  the  jodgment  Of 
reooTery  against  lh«-  grantee,  with  notiee  of  the  salt  to  the  warrantor,  ia  eridenee. 
Bdan/MiT.  Otftoe(a/.4.lfa«t.At^.34a.   . 

Yenf icu  and  jodgmenta  are  eTtdenea  between  paftiraand  prtriea  only.  W9od  t. 
JDOm,  7  Cramdi^H  Sep.  S7I.  Honit  ▼.  PFomI,  I  fFheoi,  MUp.  6.  Jackwon  ex.  d, 
Schugkr  et.  al,  t.  VedJer^  S  Ma».  Hep.  S.  JPaipie*  t.  Mist  eiai.  \  Munf,  JUp, 
973.  Et  Tide  Jbdtaefi  ex,  d  ^eweemb  t.  Smithy  0;JbAnt.  Rep,  100.  Aidben  ex.  d. 
MDomaldw.  Jit  CaU,  10  Do.  sm.  JBddiew.  Jkbinz^tBa^.Bep.4ltO.  Cewlmr. 
Barto  etai.S  Cen.  Mep,  5t0. 

8o  if  the  aoine  ^oMt  are  in  qoeathio,  thoogh  the  landa  or  other  things  are  not 
tfie  aame.  i*retfan  t.  fbrdj^.S  M.  iS Mm^.  Rep.  5S.  EtTide  O^^hnonT.  Chap' 
many  1  Munf,  Rep,  9S8. 

An  action  will  not  lie  before  one  jnatSee,  to  meoTer  bosk  the  amoont  of  a  fine  fan* 
poaed  on  a  wiinesa,  by  another  jnatiae,  lor  a  eoaioropt  hi  a  aoit  befcra  him.  Jlftor  t. 
Jimeoy  3  Camm^  Rep.  170. 

In  an  aetion  hf  the  rendee  of  a  chattel  against  the  Tendor,  on  the  implied  war- 
nnty  of  title,  the  rreord  in  a  pteTiooa  aetion,  hi  which  the  Toodee  was  rvicted,  and 
to  the  pendency  of  whidi  the  Tender  had  notice,  is  eTideoo^.  Maodale  t.  Rabcodf 
1  JbAfia  Rep.  517.  GariafuTt  exro,  t.  Goodto^t  adm^  S  Ha^.  Rep.  351.    Et  Tide 
0tBrk   r.CaniHj^tent  7  Craneh,  Rep.  300. 

Where  a  Sheriff  who  bad  taken  bond  with  snretiea,fbr  the  liberties  of  the  jail 
granted  to  a  priaoner  In  ezeeotioo,  waa  sued  for  an  escape,  of  which  soit  the  aaretiea 
had  notice,  and  a  judgment  was  reeoTered  agafaiat  hia  |  in  an  aetion  by  the  Sheriff 
on  the  bond  against  the  prisoner'!  soreties,  it  was  heUi,  that  the  iinnar  jndgmen* 
coocloshre.  J^  t.  Jhtj^ftain,  7  Jtkne.  Rep,  IfS* 


09  RECORDS. 

Chip.n.i.  i.fwwi/for  the  debt,(l)  or  pays  money  into  Conrt/2)  or  suffers 

judKmenti  >"  judgment  by  default,  will  not  afterwards  be  permitted  to  recover 

'^  baek  the  money,  though  he  can  shew,  by  the  clearest  evidence, 

(1)  Muri-iot    • ; ; ' 

r t^rT^'oaq      '^^  record  of  prooeediogt  on  a  writ  oSad guod damnumf  are  ooMtoiive  ef ideiMe 
^        '  astintt  all  p«rsoM  who  were  parties  thereto,  •qUI  the/  are  rfevcrted.    Sanden  ▼. 
(8)  Vaagfaan   J^  Cracken,  Bardin*9Bep.  S60. 

V.  Barnes,  In  an  actiou  brought  •gaimt  the  wanwilor,  Uie  reoord  of  erietfion  ww  held  to  be 

S  Bos.  k  PuU.  eonclasif e,  on  a  breach  of  the  eovenaot.    Radei{fv,  Ship^  BardbC9  Rep.  899. 
^^'  In  Onrnecdcut^  in  the  ease  of  Lane  v.  CosJb,  S  J}ay*%  Rep.  855,  it  was  decided 

that  a  record  scaling  tliat  tlie  defendant  in  an  action  of  book  debt,  appeared  and 
pleaded  that  he  owed  (he  plaintiff  nothing,  bat  that  the  ptaintiffowed  him,  and  jodg- 
inent  that  the  parties  were  fully  lieard  thereon,  is  conclusive  agahist  ^am  In  aitother 
action. 

A  confession  of  judgment  by  the  endorser  of  a  promissory  pole  is  evMenee,  bat 
not  conclusive,  of  notice  of  demand  on  the  drawer,  and  refosal  by  him  to  pay  the 
note,  or  waiver  of  soch  notice ;  but  it  may  be  rebotted  and  explained  by  the  ci^ 
comstaiices  under  which  the  confession  was  made.  Riehter  t.  SeHnj  8  Serg*  & 
R.  Rep,  485. 

The  vslidity  of  a  record  cannot  be  impeached  by  aay  allegatioD  in  the  pleadii^. 
Green  et  al.  t.  Oving^ten  et  a/.  16  Je/me.  Rep,  55. 

The  record  of  a  volonUry  coofeMion  before  a  justice,  and  the  payment  of  the 
whole  penalty,  may  be  pleaded  in  barton  gtd  tarn  action,  Handiim  v.  Wi&ume^ 
1  Tyl,  Rep,  15. 

In  an  action  against  the  Sheriff  for  an^  escape,  be  gave  notice  of  the  suit  fo  the  pri- 
soner's sureties,  who,  in  coiijnnction  with  the  Sheriff,  defended  it,  and  jodgaaeiit 
was  given  against  the  Sheriff  in  an  action  by  the  Sheriff  against  the  soaeties,  on  the 
bond  for  his  indemnity ,  the  former  judgment  is  conclusive  evidence,  and  the  de^od- 
ants  canpot  controvert  the  fact  of  the  eseape.  JGp  v.  Brigham  Hal,%  Johtu.  R^- 
15S,JS.  C.72h»  168. 

The  same  cause  of  action  is  where  the  same  evidence  will  support  both  actaons. 
JHce  V.  .Ctfij',  7  JoMis.  Rep.  80.  S,  P.  Jehneen  ▼.  Smiih,  8  Dq.  313. 

A  plea  of  former  recovery  and  satisfsction,  necessarily  contains  matter  of  bet  and 
record,  and^may  condode  to  the  ooootry.  l^amat  v.  Runuey,  6  Jehnt*  Rep.  86. 

The  record  of  the  verdict  and  judgment,  upon  a  writ  of  inquiry,  in  a  suit  by  tho 
mother  of  the  i>laintiff  against  a  third  person,  in  which  record  the  ^rsimi/of  the 
judgment  does  not  appear,  may  be  given  in  evidence  to  prov«  that  the  mother  kad 
recevered  herfreedem.  But  the  questions,  opon  what  greimd  the  jodg  meat  in  that 
suit  was  rendered,  and  whether  the  defendant  was  born  i\fter  her  mother  acquired 
her  right  to  freedom,  or  not^  ought  to  be  left  open.  Pegram  v.  Jeabellt  8  J7.  & 
JiAmf.  Rep.  193, 

In  Young  et  al,  y.  Rlackf  T  Cranch,  R^,  565,  it  was  given  m  evidence  onder  ^ 
general  iente. 

But  in  FccifAl  V.  IFmcA,  8  .Aim.  &  ^itf.  668,  it  was  Ae^  that  the  verdict  and 
judgment  for  the  defendant  in  the  former  action,  was  not  conclusive  evidence  against 
the  plaintiff  upon  the  plea  of  noiguiity,  Sed  vide  Preston  v.  Barveg^  8  Ben,  if 
Munf.  Rep,  55.  SheUen  v.  Border,  8  Waeh,  R^.  64.  Church  t.  Leavenwerih^ 
4  /%*«  Rep,  874.  Ryer  v.  AtwaUr^ibid,  431.  The  T^mn  ^f  Canaan  v.  Green 
Weodt  Tarn.  Co.  1  Cm.  Rep.  i. 

In  Ryer  v.  jitwater,  4  Bay*9  Rep,  4S1,  Swirr  J.  says,  that  where  there  are  se- 
veral diatinct  facU  contested  between  the  paities,  there  is  no  anthority  to  warrant 
the  admission  of  a  verdict  to  prove  one  of  the  several  facts  in  issue. 

When  underwriters  agree  to  be  bound  by  a  verdict  againit  a  different  underwriter* 
on  the  mme  policy,  the  veridict  then  may  be  given  hi  endenoe  against  them.  Pol* 
lofiT.  CaUhreU,  I  Ball.  MiepMO, 
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that  he  hu  paid  it  before  ;(p)  and  eren  if  no  jadgmeot  be  siga-  Chap.  ii.  a.  i. 
ed,  or  formal  act  done  in  consequence,  but  a  party  on  ^ingc^^'XotioML 
aued»(l)  or  a  tenant  when  digtrained  on,(2)  pays  the  money  de-  _ 
manded  of  him,  protesting  at  the  same  time  that  it  is  not  due  wi)  Br.»wn  v 

M*Km«llY.    ' 
1  £>p.  Cm. 

Oo  tite  trial  of  t  «iit  io  1791,  the  defetidaiit  wm  sltowed  to  give  in  evidenoe  the  V9. 
retonl  of  a  trial,  wrdiet  and  judgment,  between  tl^  aame  partiea  in  177 S.  Leaek  w.  .  .  _.  .^^^ 
JSnmiagt,  S  Hafl.  Bgp^  18$  Hull  r'Sp,*'" 

Where  ihe  {Mrtiea  are  really,  thoogh  not  nomitially  the  aame  io  both  anita,  aa  Caa^'si/^ 
where  one  aoit  ia  in  the  name  of  the  tmatee,  and  the  oth^r  in  that  of  the  peraon  be- 
nelieiaUv  inter-at^  d,  it  haa  been  held,  that  the  reeord  in  the  firat  eaaae  waa  erideoee 
in  the  aeeond.  Ca£Wioi*f  fee.  v.  Dumdngr*  4  DaU.  Rep  190. 

Alilioagh  the  defendant  in  posaeaaion  givet  np  the  premiaet  in  an  ejeetment,  and 
afterwarda  the  plaintiff  reeorerajadgment,  the  judgment  ia  oonelaaive  againat  aoeh 
third  peraon.  .ftidbfafiv.  Stme,  13  Johm.  Sep,  447. 

In  an  aetjon  for  metne  profits,  the  reeord  of  the  jodgment  in  ejeetment  ia  eooefa- 
aive  evidcnee  that  the  defendant  waa  in  poaaeaaion  at  the  time  the  eieetment  waa 
brought,  and  alao  aa  to  title  during  the  whol«'  time  laid  io  the  demiae ;  hut  it  ia  not 
evidenae  of  the  length  of  time  that  defemlant  waa  in  poaai'aaion.  JBaUof  et  al,  ?. 
JPairplaif,  6  JKivt.  lUp.  450.  Vide  Jaekwn  v.  OKvOand,  IS  Jdkiu,  Hep.  289.— 
Ax.  En.  * 

{p)  If  a  judgment  la  atmeloaiTe  in  the  Courts  of  the  Slate,  where  it  ia  obtained,  it 
ia  ooooloaive  ia  every  other  State,  DiMrict,  and  Territory  in  the  CT.  Siaiet/  and  the 
plea  of  nii  debet  h  not  good  to  an  aetion  upon  soeh  jodgment,  in  «  Cooii  of  an'>ther 
State.  MOa  v.  Burpee,  7  Cranch*§  Rep,  483.  Rampiem  y.M*Cewiel,  S  JFheai, 
Rep,  934.  Bt  vide  Rotten  v  Coleman  a  ur.  BartSrC*  Rep.  413.  Clarf^a  rrre, 
▼.  Ctaring^eHt  7  Cranch*9  Rep.  308.  Bufird  t.  Ruford,  4  Mur^.  Rep,  341. 
Orent  y.  SamdenU,  1  Peter**  Rep,  74. 

In  an  action  for  a  malieiooa  proaeeotion  io  a  foreign  eoontry^  it  ia  not  indispentablj 
neoeaaary  to  prodoee  m  eopy  of  the  r*eord  of  the  proeeedings  there,  but  the  plaintiff 
may  prove  them  aSunde,    Ttunf  v.  Gregory ^  8  C»tf'«  Rep.  446. 

Where  a  party  applied  hi  the  firat  inataoee  toa  Court  of  Idirw,  to  allow  the  aet-off, 
aad  that  Court,  aAer  a  full  eonaideration  of  all  the  eireumatnneea  of  theeaae,  refused 
to  allow  ^^  Chancery  refoaed  to  aoatam  a  bill  filed  for  an  injunction  and  a  aet-off. 
SimpBon  t.  Hari^  1  Johau.  Cha.  Cat  H.  fit  vide  Le  Chden  v.  Govemeur,  1  Johne. 
Co«.m£^.4M.  CoMv.  CWfia,8JM7ia.A^.470.  PThUe  y,  fFard  et  al.  9  Do. 
9»i,    Mom^  ▼.  .^iinet,  3  Comet*  Rep.  170. 

But  a  verdiet  in  a  Court  o/LaWy  againat  a  party,  ia  no  bar  to  a  defence  to  hia  A- 
Tour,  if  he  be  brought  into  Chancery  by.  the  adverse  party.;  otherwiee  ifhe  were  the 
plaintiff  m  F^qnity.    Jtneo  v.  Jonet^  4  ff.  &  M'tmf.  Rep.AKT. 

Iftliepnrty  protfeote  hia  aetinii  at  lav,  and  there  ben  decision  of  an  inferior 
Coon  Hcain«t  him,  from  whieh  he  takea  an  appeal,  butdoea  not  prosecute  it,  h^*  can 
not  coiiie  into  e<)nify  for  relief,  for  the  same  SQlijcot  matter.  Satmdera  v.  MdrthiUif 
4  jr.  &  Mta^.  Rep  455. 

Matter  whieh  would  h«ve  been  a  good  defence  in  an  aetion  by  Jl.  ngainst  B.  can- 
not aft"'  wards  r>e  made  the  sohjeee  nf  a  anit^hv  B.  Meaioat  Jl  ivhitev.  ffard  et  aL 
9  Johne,  Rep,  S3S.    Vidt-  Jenee  v.  Scriven,  8  Do.  455. 

M»oe«  paid  under  •  it  award,  canuot  be  iveof.  ei«d  buck  in  an  action  for  money 
bad  tn)   eceiveil.     Bncthy  v.  StezMrt,!  DayU  Rep  130. 

A»  action'o'i  the  c-tst  will  ui^  ii*-  for  obi4)i>  i^  •  'ler  ec  'ly  falae  and  foni^i-d  evi« 
:,s«ich  decree  bfi.^  itiM  in  frircr .     Peck  i.  fV'^f'UfnJ^e,  3  ikuf^n  /?"/'  30. 

So  where  aa  petkn  waa  brought  m  M10  Fork,  for  anbonuag  a  uritneaa  to  awear 
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Chap.  II.  1. 1.  still  the  law  will  not  permit  him  to  recover  back  money  bo  paid 
cIviiA^ioos!*  ^^  ^^^  course  of  a  legal  proceeding.  It  was  indeed  held  in  one 
^^^^.^^^  case,{l)  that  where  monej  had  been  recovered  against  con- 
(I)  Motes  V.  science  in  a  Conrt  notofrecordt  an  action  as  for  monej  had  and 
B  ^'*ioQn*  received  might  be  brought  to  recover  it  back ;  but  the  anthority 
of  this  case  has  been  since  much  qaestiooed.(2) 

Vide  9  H. 
Uek.  414 : 

7T.R«p.2C9. 

ftlielj  in  a  Mow  in  Connecticut,  whtrrhj  jnagmtmi  waa  given  againtt  him,  con- 
trary to  the  joatiee  of  the  eate,  it  waa  held  that  the  action  would  not  lie.  Different 
KaaooB  were  given  bj  the  Judges  for  their  decisions.  Smith  v.  Lewit,  3  Johm.  Bep. 

157. 

Foreign  jodgmenis  are  never  re-examined,  unleas  the  aid  of  onr  Courts  is  asked 
to  narry  them  into  effect,  bj  ■  direct  suit  npon  the  judgment,  ibid. 

The  record  of  a  judgment  in  one  State  is  not  only  evidence  that  the  judgment 
was  rendered,  but  coocloaive  evidence  of  the  right  which  it  has  decided.  Oreen  v. 
SamdenUt^lPeien^Btp.lk.  Fieldy,eibh»et<d.  ibid  ASS.  Pepoon^.JenMng, 
9  Jokm.  Cot.  119.  Suth  v.  Cobbett,  S  Do.  S56.  BUudale  ▼.  Babcoek,  1  Jhhiu. 
Xtep,  517.  JRp  V. Biigham etal.^ Mn».  Bep,  158.  S.C»7 Do.  16S.  Crormdl  v. 
JTyniff ,  9  Do.  287. 

Qu^rw,  If  from  the  ivoord  it  appeurt  that  dcfieodant  had  no  opportunity  to  make  a 
defence.  1  Pottro*  Bep*  83.  Bnt  if  defendant  was  noUeed,  and  the  Court  had  jo- 
riadictioo,  it  isconclosive.^  Borden  v.  Fitch,  15  Johnt,  Bep.  121. 

8ed  contra^  Bartlett  v.  Knight,  1  Mao;  Bep.  401 .  Buttrick  et  ux,  Uc.  v.  J§U 
ien,  8  Do.  S73.    BSoteU  v.  Briggi,  9  Do.  468.  Tiiton  v.  Gordon,  Jldam*o  Bep.  3S. 

The  judgment  of  a  Court  of  another  State,  ^  but  a  simple  contract  debt.  EubbeU 
▼•  Coudny,  5  Mm.  Bep.  138.  It  is  bntpTMna^/boe  evidence  of  a  just  debt.  Tby* 
lor  V.  Brtfden,  8  Johns.  Bep.  175.  Bitchcock  et  aL  v.  Mc^Mi,  1  Caineo*  Bep.  460. 
£t  vide  Foot  v.  Mafie,  3  Do;  ST.  Paating  et  ux.  v.  ^i^fcn  et  oL  exrt.  tfBird, 
'  IS  Johno.  B^.  I9i.  JSbbe  n.  JSSbbe,  JOrb.  Bep.  119.  Berdenyr.Fi$ck,lS  Johne. 
Bep.  181. 

Contra,  Carton  v.  jirmotrong'o  essrrt.  8  DalL  Bep.  308.  Wright  ▼.  Tewere,  1 
Brorwne*$  Bept^pendix.  1. 

The  Statute  of  limitationa  ia  •  good  plea  in  bar  to  an  action  brought  on  a  judg* 
ment  obuioed  in  Cunmctfcnf.  BubbeO^.  Coudnty,  5  AAnt.  Bep.  138. 

A  judgment  in  a  Court  of  another  State  in  a  foreign  altachnienty^isnot  oonduaivu 
evidence  nf  the  debt,  b  a  auit  between  the  aaae  pactiea.  Pheipe  etoLw.  BoSkerei 
ai.  1  DaU.  Bep.  861.  Betie  w.Demh^Mdte.  B^,  865.  Et  vide  KXihwn  ▼. 
l9^ooifwar«^  5JMfia.  Bep.  37.  JIcMiaanv.  ITanftatrrt.  tDo.^,  Etvide 
Fentoei  v.  Gorfidir,  ibid.  158. 

A  record  of  a  foraser  recofeiy  ia  only^rjmayiwseevidnncn,  which  maybe  repelled 
1^  ahewiiig  that  the  aobaaquent  anit  is  for  a  distinct  demand.  PhiOipo  v.  Berick, 
16  JcAna.  Bep  137.  Et  vide  Toung  v.  Black,  7  Cnmeh.  B^.  567,  Smder  v. 
Cray,  8  Johu.  Bep.  887.  Lcnerenee  etoLw.  Boberto,  90verton*9  B^.  986. 

A  person,  in  alt  cao'S,  ia  concluded  by  a  decree,  acntence,  or  judgment  of  a  Court 
of  competent  and  rzdnsive  jnrisdielion,  whether  foreign  or  domeatie,  in  a  suit  in 
which  he  waa  a  party,  in  all  future  trials  of  the  same  question,  whether  it  arise  di« 
rectly  or  eoUaterallj,  provided  there  la  on  contmet  to  the  contrary ;  and  such  decree, 
ate.  is  conclusive  not  only  of  the  right  it  cfltabliahes,  but  of  the  feet  which  it  de* 
cides.  Baxteretal.  v.  TTteM  Eng.  Mar.'Jbie.  Co.  tMaee.  Bep.  877.  Bobin^ 
eon  et  aL  ^.  Jonee,  8  Do.  536.  Thatcher  et  oL  exn,  t.  Ctammn,  18  Do.  868 
SnM  T.  Whiting,  11  Do.  445. 
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In  like  mauier,  as  the  judgmeBt  concludes  the  defendant  from  chsp.  n. «.  i. 
disputing  the  debt,  it  precludes  the  plaintiff  from  recovering  a  j.^^S'^?  "^ 
larger  sum  of  money  tiian  has  been  awarded  him  ;  and  therefore    ' 
if  a  plaintiff  claiming  a  debt  composed  of  different  items»  attempt 
to  prove  the  whole,  and  faU  as  to  part  of  it,  he  will  not  be  per- 
mitted at  a  futare  time,  when  possessed  of  better  evidence,  to 
recovw  that  part :  but  the  defendant  maj  plead  the  judgment 
in  bar,  and  it  will  be  eondufwe  evidence  for  him.(jr)    But  if  the 
plaintiff  never  attempted  to  give  this  part  of  his  demand  in  evi- 
dence he  will  not  be  estopped  by  the  record,  from  proving  that 
fiict,  aad  recovering  the  remainder  of  his  dd>t ;  though  the  de- 
claration in  the  first  action  contained  counts  adapted  to  that 
part  of  his  demand  (1 )  (r)  W  Beddoo  x.. 


A  deeMoo  of  a  Coart  of  oompetent  jofiadietinn  being  ret  judicata^  h  toMlfiiite 
tod  bindhig  on  all  oilier  CoorU  of  ^Mworpeat  juriadiotiDii.  Simpmm  ▼.  Arf,  1 
JMm.  €Aa.  Bep.  91. 

BoC  if  a  penoo  rrndei  m  another  StatP,  when  a  rait  ii  inititated  there,  and  he 
have  notiee,  and  the  Court  jorMietkin,  a  jodgment  hi  nieh  Mit  will  be  eondmlm 
ftgaiMthln,  In  fteConrttcf  any  other  SMe.  .fticefo  t.  iSiff,  IS  .USwv.  JK^.  SS.*^ 
Am.  Bd. 

(9)  Where  a  fibnner  reeoveiy  haa  been  bad  hi  a  aait  ui  whieh  die  pbintifPeountad 
Ar  an  enCkv  aom,  the  reeoni  ii  a  jsonplete  bar  to  another  anit  brongiht  on  the  aame 
oontraet,  to  reaoter  a  nn  hialaded  m  the  narr.  of  the  first  suit,  and  the  plaintiff  will 
not  b^  permittrd  to  prove  that  no  erideooe  waa  given  to  the  former  jorj  in  support 
of  the  latter  elahn.  Bb99*$  ear,  ▼.  BfMe^  6  Serg,  &  it.  Utp.  57.  £t  vide  Briik^ 
waif  T.  Xhmey^  8  Mm.  Rep.  210.  PkOnery.  BeH.  11  Do.  550.  tmin  t.  JTftox, 
toils  565.  JaOsmnex.d.  Van  witoiir.  .AnMer.U  A.  96^  FhiUip% y. Serrick, 
16  Be.  1S6. 

H  a  reeord  be  lost^  ill  eonlenta  may  be  profv«d  by  paroL  WUcex  w,  Wrag^  X 
Bagm.  Bep.  410. 

A  venliet  or  jndgment  at  lAW  agaimt  the  plaintiff,  is  no  bar  to  his  remedy  ki 
Eqnity,  for  the  saaae  eaosaof  aelidn,  it  not  appear«s  that  the  mento  of  the  ease 
were  lolly  and  fairly  tried  at  law,  and  the  ease  stated  in  the  bills  and  sopported  by 
pvoof,  hehif  anah  as  to  entitle  hian  to  editable  relief.  Bitmkina  ▼.  Bepnett,  4  MunJ. 
Bep.U/i.  Kt  fide  fiiaipieitv.  Barf,  1/eAiM.  Cka.Bep.  91. 

A  peraon  not  a  party  to  a  jodgment,  is  not  hound  by  it,  in  kt»  or  egioty,  merely 
OB  the  gromid  that  he  waa  preamt  and  evon  examined  the  witneawa.  Turpin  t. 
Tlemot,  8  if.  &  Munf.  JUp.  1S9. 

A  reeorety  will  not  affeet  the  rights  of  otheri  not  parties  to  the  sait.  J^flewby  ▼. 
JKoibry,  3 17^  &  Munf.  Bep,  57.— Ax.  En. 

(r)  So  if  in  a  former  aetjon  die  plaintiff  joined  two  trespasses  in  the  mme  eoaot, 
and  on  motion,  the  Court  eompelled  him  to  eleet  for  whieh  trespass  he  would  pro- 
aeed,  and  prohibited  his  going  for  both,  and  a  verdict  waa  found  for  him,  it  win  not 
be  a  bar  to  a  sobaeqneot  aetioo,  brought  for  the  trespass,  whieh  he  was  obliged  to 
abandon.  Smder  ef.  al.  v.  Gm^y,  9  MnM.  Bep.  9SB.  Vitle  the  remarbs,  of  GiBSoir 
J.  on  this  ease  in  Bau^t  eaert.  v.  Heebie,  6  Serg.  &  R.  Rep.  60. 

But  if  the  plaintiff's  demand  is  indivisible  in  its  nature,  several  suits  eaanot  be 
maintained,  ftorfeyia/i  tu  al  v.  Payne,  15  Mnt.  Bep,  439.  Etfide  Smith  j, 
/ener,  idid,  889. 


MfQ  RECORDS* 

Chip.  II.  s.  t.     When  a  judgment  as  to  personal  property  is  ^ren  for  the  de- 

jadjrmciits  w^endtmt  on  the  merits  of  the  case,  it  precludes  the  plaintiff  from 

'  making  a  fresh  demand,  either  in  the  same  form  of  action,  or  iu 

any  other  of  equal  degree  :  and  therefore  where  Ji.  brought  an 

action  of  trover  to  recover  personal  property,  and  a  verdict  was 

given  against  him  on  the  merits,  this  verdict  was  held  to  be  eon^ 

elusive  evidence  in  an  action  of  assuimpeit  by  him  for  money  had 

(l)Httfihen    uid  received,  to  recover  the  money  produced  by  the  goods  ;(1) 

sBlaSi^srl  for  though  a  different  form  of  action  it  was  still  one  of  the  same 

degree,  it  was  the  same  question  of  property,  and  the  judgment 

was  directly  on  the  point.    So  where  to  an  action  of  treepass  the 

defendant  pleads  to  the  merits,  and  on  demurrer  to  the  plea, 

judgment  is  given  for  him ;  this  operates  as  a  bar  to  an  action 

^  0       H  ^^  ^^0^^^  foi*  the  same  taking,  and  may  be  pleaded  to  such  ac- 

citfe,  6  Co.  7.  tion,(2)  or,  perhaps,  according  to  the  modem  rales  of  pleading 

drnTciKr^^'^  ^^^  action,  given  in  evidence  on  the  general  issue.(«)    But 

668,' 8.  C.      had  the  first  action  failed  through  any  error  or  misconception  of 

(9)  L»«hmef«^^  f^^^  ^^  action,  or  misprison  in  the  pleadings,  then  the  judg- 

V- Topiack,    ment  would  not  have  barred  th^  subsequent  action  ;(3)  but  the 

plaintiff  might,  in  case  it  had  been  specially  pleaded,  have  tra* 

Tersed  the  averment  of  the  cause  of  action  being  the  same.(Q 

The  cases  above  referred  to  arose  on  questions  respecting /ler- 
^onal  property,  but  the  same  rule  holds  in  actions  which  concern 


Ai  where  leTerAl  aetiooi  oftroter  were  liroQglit  for  the  Cortioas  taking  of  tevend 
articlet  at  the  tame  time,  and  hj  one  aet  levend  saiti  oaonot  be  maiDtaiiied.  PAfl- 
lip8  V.  Berrieh,  16  Johnt,  R^.  136. 

But  a  rreoTeiy  bj  the  plaintiflTiD  a  former  aeUon,  appareotlj  for  the  aame  cmae, 
U  prima  fade  evidroee  that  the  demand  had  been  tried,  but  not  eonelotiTe,  and  the 
pla^'tiff  ma;  ahew  that  it  vaa  a  different  one.  Md.  Et  vide  JM  Long'  t.  Stantm, 
9  Joht9,  Rep.  98.  ff  heeler  w.  Van  BnOen^  18  ilo.  91 1 . 

Where  a  debt  was  rejected  at  a  tet-off,  on  the  graond  of  its  not  being  due,  it  Wti 
held,  no  bar  to  a  Mibtf^nentauit.  BuU  ▼.  Bopkim,  7  Johne^  Rep.  SS. 

A  jodgitaent  for  the  defendant,  upon  pleadinga  not  going  to  the,^iiiwliifiaft  of  the 
notion,  is  no  bar  to  the plaiotiiPfe  bringmg  another.  Lane ▼.  Hani99n,^JIiunf, Rep. 
573.— Am.  Ed. 

(f)  A.  verdict  in  trespais  de  benit  aepertatie,  is  a  bar  to  an  aetion  of  OMtfii^^  for 
the  price  nf  the  aame  good*.    RUe  t.  Xing,  7  Johna.  Rep.  90. 

A  jo'tgment  againat  one  of  two  joint  tresparaert,  without  antiafiietion,  ia  not  a  bar 
to ar>  'Ction  against  hb  eo-treapaaaer,  for  the  aame  ttcapaia.  Sheldon  v.  XSbbe,  3 
Con  Rep.  814. 

A  If  covery  in  freapaee  h  not  a  bar  to  an  aetio&  of  dbtfmie^  onleaa  the  damagea  in 
treapaai  were  given  for  the  property.  Belch  v.  BoUoman,  8  Binfw.  Rep.  588. 
—Am.  Ro. 

(I)  A  judgment  on  a  non-suit,'  before  verdict,  is  no  bar  to  another  notioD  for  the 
aame  eaoae.  Min;gm  etaLr,  BUa,  2  MM*  Rep,  113.— JUc  Ed. 
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ftal  estates.    If  a  dispute  arise  respecting  lands,  and  anj  fact  Chip.  n.  •.!. 
come  directly  in  issae,  the  finding  of  a  jarj  on  that  fact  is  re- Q^^fj^^J^^ 
ceived  as  evidence  of  it  in  any  future  dispute  between  the  same  «»^^«_ 
parties  or  others  claiming  under  them,  though  in  respect  of  other 
lands  ;(1)  and  if  in  an  action  of  trespass,  the  right  to  an  ease- 
ment in  land,  or  to  any  part  of  the  land  itself,  be  put  on  the  re- 
cord, traversed,  and  found  against  the  party  pleading  it,  such 
finding  is  eondusive  against  the  right,  and  if  die  same  plea  be 
pleaded  to  another  action,  may  be  replied  by  way  of  estop- (i}l^vi"*« 
pel^2)(ti)    But  though  a  judgment  in  one  action  is  canehuive^^^^^f^ 

«ll«d  Sher- 
(u)  Where  the  defendant  in  ejeeCment  elidmcd  title  (rom  the  penoo  vhow  hmd  wiav-Clttgei. 

wtt  boQght  bf  the  plaintiff  at  a  Sberiff't  Mle,  the  deCendattt  ia  eitopped  to  deoj  the 

title  ot  Mioh  peraoo.    Mtrphy  v.  Bomatt^  1  Cor.  Xow.  JRepn,  106.  .  t%\  Qotraai  v. 

Ao  iottrument  not  under  seal,  caanot  be  pleaded  by  waj  of  ettt^pd,    HtnU  ▼.  Morewood, 
llyfer,  18  JbAnt.  J^e^.  490.  SE«t,S46. 

If  a  grantor,  after  exreoting  a  deed  of  eonvejanea,  reeeivea  other  tiUet  to  the  ea- 
tate,  be  and  hi«  beira  are  estopped  by  the  first  deed.  McmU  etaLv,  ScbtuHan  et 
aL  4  Bibb*9  Rep.  486. 

A  deed  (executed  by  husband  and  vife,  with  eotenant  and  warranty,  does  not  es- 
top the  wife,  in  an  action  of  ejectment  against  her,  afler  the  death  of  her  bosband, 
from  setting  np  t  sobsequently  acquired  interest  in  the  same  lands.  Jdcktcn  ex  d. 
Clowes  T.  Vanderheifdenf  \7  Johns,  JHep.  167. 

A  person  under  wboae  privity  and  direetioo  t  Marshall  sale  it  made,  k  estopped  ^ 

from  controverting  the  sale  so  far  as  relatea  to  any  interest  he  possessed.     WiOing 
▼.  Brown,  7  Serg  ^  M,  Hep.  467. 

Whirr  the  L^slatare,  by  a  public  resolve,  had  declared  that  a  certain  monu- 
ment was,  and  was  considered,  as  the  one  mentioiMd  and  intended  In  an  ancient  /i»- 
4ian  deed,  under  which  a  title  was  derived  to  certain  proprietors,  the  Common- 
wealth was  estopped  from  afterwards  shewing  that  auch  monument  waa  not  the  one 
intended  in  aoch  deed.  Commeaweaith  t.  The  Pej^eaa  J^roprietort,  10  Mate, 
Mep.  IS. 

If  the  principal,  in  a  letter  of  attorney  under  seal,  give  it  a  ^alse  anterior  date  for 
the  purpose  of  legalisiog  prior  acu  of  the  attorney,  he  is  estopped,  to  prove  or  aver 
that  it  was,  in  fiwt,  executed  at  a  subsequent  period.  MQUdn  v.  Coombs^  1  Green. 
JBep.  343. 

A  recital  in  a  wiU  is  an  estoppel  to  partiea  cfaumiog  under  the  will.  Jknn  ex  d, 
Coiden  v.  Comdl,  3  JcAim.  Cos.  174. 

A  partition  deed  operates  as  an  estoppel  between  the  parties  anil  persons  claim - 
log  under  them.  Jacttan  ex.  d.  Otinmdtr  etaLr.  HoMbrouck,  3  Joknt.  JBep.  331. 

No  puny  is  technically  eatopped  by  a  conYeyance  under  the  Statute  of  Uses.  Jack" 
ten  ex.  d,  Jenee  et  aL  v.  Brmckerhef,  3  Jehm.  Cat.  101. 

A  stranger  oi*  third  penoo,  cannot  avail  himself  of  an  eeteppel  by  a  mere  writing 
or  matter  inpaU,  ibid. 

One  who  is  not  bound  by,  cannot  take  advantage  of,  tanetioppeL  Landng  ¥• 
MuOgomery^  2  Johns.  Rep.  38S.' 

if  an  executor  or  adminiatrator  coofeas  a  judgment,  or  soflfora  one  by^delault,  be 
la  estopped  fitMO  denying  asaett,  to  the  extent  of  that  Judgment,  aafar  aa  regards  the 
plainiHT  thei^in.    Ruggl^  et  aU  v.  Sherman^  14  Johne.  Rep.  446. 

By  accepting  a  deed  conveying  ground,  adjoining  an  alley  and  outt  together  with 
the  use  of  the  alley  in  common  with  the  giwitor,  *<  and  hie  tenants  and  occupiers 
sftkeadfeining'gnundtts  also  of  his  (the  grantors)  other  ground  bounding  on  the 
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Chap.  n.  •.  i.en4eiice  ia  all  others  of  the  »anu  degru,  it  dees  not  operate  as 
jadftmenu  in|^  \^f^  fg^  ^^j  other  of  a  higher  naiuri  than  that  in  which  it  was 
Cwt  \ctiuM.  ^^^^  ^^^  ^^^  ^j^  ^  ^  ^y  ^^^^^  j^  eondurive^  unless  the  poiat 

(1)  Vide  Fer-**  *irectiy  raised ;  and  therefore  the  jedgmenU  in  SAere  poM9e$' 
ni^t  cMe,  iory  ocliofw,  where  the  defendant  pleads  the  general  issue,  and 
6  Co.  7.  ^1^^  question  of  righi  is  nerer  pointedly  in  i8)»ue,(2)  as  in  actions 
gi)  Sir  Fred,  for  disturbance,  ejectment,  Aec  though  a  degree  of  evidence,  at 
H^n  "•reitr.i  to  the  right,  are  never  so  conoiuaive  as  to  bar  other  actions  or 
3  EiMt,36.  preclude  another  defence  of  the  same  nature.(x) 
sTmt.^,'  It  must  always  be  remembered,  that  it  is  against  the  party  to 
an  action,  or  one  claiming  under  him  only,  that  a  judgment  ia 
evidence.(y)    Against  third  persons,  a  verdict  or  judgment  in  a 

said  cturtf**  the  grantee  ii  estopped  from  den jing  the  right  of  waj  through  the  al-* 
Iej,to  theooeiipien  ofgroand  adjoining  the  eoort,  hot  not  adjoiDHig  the  alley; 
thongh  at  the  tinte  of  the  eseention  of  the  deed,  the  grantor  had  no  right  to  grant  a 
right  of  paaHge  throogb  the  alley  at  appurtenant  to  ground  ad)oining  the  eoort,  bnt 
not  adjoining  the  alley.  And  aHhoogh  the  grantor  and  grantee  eould  not  grant 
a  right  of  nvay  through  the  aUey,  at  appnrtennt  to  any  ground  not  adjoiniog  it 
withont  the  eonsent  or  the  ownen  of  the  bnd  on  the  opposite  tide  of  thr  alley,  yet 
the  estoppel  operates  on  one  who,  with  full  notioe  on  the  fsoe  of  his  deed,  purehai^ 
ed  land  on  that  sidr  of  the  alley  of  the  grantee,  who,  after  the  ezeeotion  of  the  first 
^  nentiooed  deed,  beeame  the  owner  of  the  land  on  hoth  sides  of  the  alley.  Ewmg  t* 

JktHver,  8  Serf,  U  JR.  Rep,  589. 

In  Bvekth  v.  Cranch^  15  ^Hoss.  Sep,  807,  It  was  deoided,  that  a  party  will  be 
estopped  from  saying  that  he  anted  as  agent,  when  he  eoveoanted  in  his  own  right. 
••Aic.Ed. 

(or)  In  an  notion  of  efeetosent  between  A.  and  S.  the  reeord  of  n-fbrmer  judgnseet 
in  an  action  of  trespass  between  Jl.  and  the  cesfw*  qm  tnut  dt  Ji.  h  admlssarfe. 
CaBunmU  le$»  ▼.  Dmmhif,  i  DaU,  Hep.  ISO. 

The  reeord  of  a  reeo?ery  ui  an  ejeetnent  against  a  eofenantee,  ia  not  eonetnaive 
against  the  eosenantor,  if  no  notiee  her  been  gifen  him.  Leaiker  ▼.  ^Fssrifawjr, 
4  Hirni.  Rep.  35%,  Contra  if  the  grantor  had  notiee,  and  toolL  pan  hi  the  trial. 
Renders,  Frombergvr,  4 DalL  Rep. 458.  n. 

QuerVf  If  dne  notiee  had  been  given  to  the  eovenantor,  it  is  eompetent  to  iiim  to 
offerother  efldenee  tiian  that  whieh  was  given  m  the  ^|eetment,  to  prove  that  the 
tiaeoftheplahitiffvai  not  derived  fRNB  him.  Xaortar  v.  P^wftwuy,  4  Rbm.  Rep* 
S5S. 

In  an  aetion  for  menie  proSts,  the  reeord  of  the  reeoveiy  fo  tjeetment.  Is  eonelo- 
sive  evidenee  of  defendant  being  m  possession  ot  the  Ume  the  suit  was  brought,  bat 
notforlAelsNfrA^a'me.  Anl^ e« at  v. /Viir^^, 6  JMm.  Ae^.  480. 

In  an  aetioo  of  warranty,  the  reaoid  of  eviotlaB  eaanot  be  adrohted  as  eswcitospe 
in  bar  of  tlie  warrantor  who  was  no  party  nor  privy  to  the  soi^— it  maf  be  admitttd 
to  shew  the  fiMt  of  eviotion.  Sondbrt  v.  JBamUten,  S  Raps,  Rep.  098.— -Alt.  Bo. 


(jr)  The  reeord  ofa  jadgBsent  in  n  SimMr  onit  between  JLweAR.ifs  inedmissible 
In  a  sobse^nent  snit  binoght  by  C  who  was  not  privy  to  anah  jodgaaent,  ngainst  the 
mme  defendant  CtmHie  v.  Barte  m  aL  3  Ceei.  Rep.  518.  Et  vide  Coae  v.  Reeve 
etoL^Meu.  Cka.  Rep.  81.  S.C.inBr.  U/sAms.  MUp.  81. 

A  former  jadgment  is  no  evidenee  in  nn  notion,  exoept  between  the  tame  paiiiOB 
nrprivies.  Takery.  Pmreg^a  OalLSU.  AifiAn  v.  Jf  Ckifldhm,  JOanMn^e  Rep. 
880.  Edmeirde  v.  M>  Cmnd,  CeekeU  R^.  80$. 
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Civil  case,  b  bo  evidence  whatever ;  for  the  first  principles  of  chsp.  n.  s.  t. 
natural  jastice  require  that  a  man  should  be  heard  before  ^*8  jj,"^';'"^^^^?  ^^J* 
caase  is  decided,  and  if  he  were  to  be  bound,  or  in  the  least  d(»-  . 

gree  preyodiced  bj  a  verdict  where  he  had  no  opportnnity  of 
cro9S-eza«initig  the  witnesses,  it  would,  in  effect  be  overturning 
this  iDost  salatarj  rule  of  jurisprudence. 

In  general,  too,  the  benefit  of  the  rnle  is  mutual ;  and  there-  raib.  [  aw. 
fcre,  if  in  a  suit  between  A.  and  B,  a  verdict  pass  for  wf .,  C  who  ^''  ^** 
was  no  party  to  the  cause,  is  not  permitted  to  give  this  in  evidence 
against  A  in  anj  future  action  there  maj  be  between  them ;  for 


And  then  Is  eoBclative.  ShaidSbum  y.  Jewtdngt^  1  Marth.  Rep.  179. 
A  recnv^'fy  mgaaoiHi  mn  «xMut<M*  $nr  •  dehu  «ki«  from  the  ie«tatnr,  is  not  evMrnoe 
fn  an'tetion  ¥ff<ioght  afstiatt  the  heirt  or  dPviaMs  M  eharge  the  real  rsUKe,  for  tbore 
is  no  priTity  between  the  executor  and  the  heirs  or  deidtept,  adnitting  thit  there 
may  be  b(-tw(>i'n  the  evcutor  Hnd  the  legatee  of  the  peraonslty.  Muon^t  deviaeet 
Y.  Ptter*^  adtnt. «  Mimf.  Bep.  437. 

A  jadf[:ment  reeovent«l  by  ao  execaior,  is  no  bar  to  an  action  iH'ougfat  by  the  ad- 
jniaistratDr  de  b^nh  non  cttm  tetamepio  aimexo^  for  tb«  aaiQo  cause.     Qrant  t. 
Chamberlain,  4  JUata.  Rep.  613.  ^ 

A  juttgcncnt  in  su  action  oSformednn  in  de9cej\der,  is  a  good  bar  to  an  action  of 
entry  tur  diticinn  for  the  s^inie  l^nds  by  the  same  demandant,  against  the  son  and 
heir  of  the  tenant  in  the  first  action,  Jfsoih  judgment  exhibit  evidence  that  ifiere 
WM  a  trial  on  the  fneriia.  JTen^v.  Kent,  9  Mast,  Sep.  338. 

The  record  of  a  suit  brmight  before  a  justice  of  the  peaeei  which  was  withdrawn 
before  jaitgmeDt  by  the  plainfiff  who  paid  the  costs,  is  not  evidence  between  the 
aame  parties,  to  shew  that  the  plNintiflT,  at  the  time  of  the  institution  of  the  suU  b6* 
fore  tbe  magistrafif,  did  net  consider  himself  eotittod  toreeofrei'  more  thano<\ehuo- 
dred  dollars.  Svmgart  t.  Fre^  adm.  S  8erg.  ^  il<  Rep,  99f .  Nor  caii  the  re- 
cord of  a  sail  hi  ought  againsT  the  defendant  by  a  thir*t  person,  who  wason<'  of  se- 
Ter;*]  joint  obligees  in  the  bond  tipon  which  the  principal  suit  was  founded,  be  given 
in  evidriice  to  shew  that  the  di;feidaQt  had  paid  to  him  part  of  the  money  for  which 
the  bond  was  givcii.  ibid, 

A.  the  holder  of  a  proroissocT  note,  hnriig  oblMied  a  judgment  against  B.  the 
drawer,  assigned  itto-C.  who  issued  an  t'xeootion,  opoo  whiefc  thr  deft'ndaot  was 
committed  tn  prison,  nod  afterwards  diwbavged  under  the  Bread  Aet,  at  a  p^or  in- 
eolrent  debtors  C  then  snetl  A,  for  fmniey  paid  and  expended  on  the  judgment 
"whieh  had  been  assigned  to  hivp,  and  io  this  aoit,  jD  the  endorser  of  thenotr,  l>ecame 
special  barf .  He^i  That  io  an  action  brought  by  A*  the  holder,  against  D.  the  endorser, 
Ike  rveonf  of  the  suit  bnxigtit  by  <7.  agaiost  A.  was  competent  evidence  to  shew  that 
the  endorsee  knew  4hat  the  ttote  had  not  b^cn  paid  by  the  drawer.  M*Kinn^  t. 
X>vmfird^  8  S^g,  U  B  Mep,$$U 

Wh<re  an  action  was  brought  against  an  attom#j  for  the  loss  of  the  evidence  of 
tlm  debt,  th«  def«r-nce  was  that  the  plahitiff  had  another  remedy  for  the  recovery  of 
Ui  debt,  which  he  hnd  sneoesslttlly  pnrsncd,  it  was  Adi2rfthat  the  record  of  such  re- 
eovery  waa  evidence  of  theiaot,  ajthongh  the  attorney  was  no  party  to  it.  Burning' 
im  V.  Bummia,  3  Dm^e  Rep.  380. 

A  stranger  to  a  soit  in  wbieh  a  tnist^  e  b  examined,  is  not  concluded  by  the  exa- 
mination, frvm  proving  that  there  webe  other  facts  within  the  knowledge  of  the 
trustee,  which  he  did  not  disclose,  or  that  there  *vas  collusion  between  Htm  and  the 
pbintiff  or  defendant  in  mch  wit  Andrene  v.  Berring,  5  Mast.  Bep.  SIO.— • 
Ax.  En. 
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Chap.  n.  1. 1.  it  would  be  unjust  to  suflfer  that  to  be  given  in  eyidettce  agatntft 

€?vU°)rcUons!  ^  ^^^*  ^^^  which  he  could  not  have  derived  anj  benefit  i  but 

.........^  this  general  rule  is  liable  to  exception,  in  cases  where  a  man  is 

privj  in  estate  with  the  person  who  recovers  the  verdict,  for 
in  such  case  the  verdict  Will  be  evidence  forhim,  though  he 
would  not  have  been  bound  bj  it,  had  it  been  the  other  way. 

Thus,  if  there  are  several  remainders  in  the  same  deed,  and 
he  who  is  in  possession  recovers  a  verdict  in  an  action^  brought 
against  him  for  the  land,  another  remainder  man  maj  give  this 
verdict  in  evidence  in  another  action  against  him,  at  the  suit  of 
CrraJh*'^^^'  the  same  plaintiff;  for  had  the  verdict  been  against  the  termer, 
1  Lord. Rajm.  the  remainder  man  would  have  been  dispossessed.    So  had  there 
Rash  worth  v.  been  a  verdict  for  the  tenant  for  life,  in  ejectment,  where  no  aid 
CouniPMof    can  be  prayed,  it  seems  that  the  reversioner  might,  nevertheless. 
Hard.  473.'     g^^^  ^hts  verdict  in  evidence,  because  he  would  have  been  pre- 
judiced by  subh  verdict,  for  his  reversion  would  liave  been  turn- 
ed thereby  into  a  naked  right.    Of  this^  however.  Lord  Chief 
Baron  Gilbert  (page  35)  makes  a  ^tisrc,  and  the  point  seems 
neves  to  have  been  decided.* 

But  when  it  is  said  that  a  verdict  is  not  evidence  for  or  against 
one  who  is  not  a  party  to  a  cause,  it  is  not  to  be  understood  that 
a  man  who  merely  uses  the  name  of  another  for  his  own  benefit, 
is  not  bound  by  the  verdict  which  is  given  against  him.  Courts 
of  ]Fustice  in  these  cases,  will  take  notice  who  is  the  real  plain* 
Sr^aP^  tiff  or  defendant  in  a  cause  ;(2f)  and  therefore,  if  a  man  bring  an 
^ejectment  in  the  name  of  another,  as  his  lessee,  he  being  in  fact 

■*■■■■  — ^—W .— 1^— — .— ^— —    H  •  ly— — ^^— ^^ii— n.^—  I  , 

•  In  Com.  Dig.  Evid.  (A.)  5,  it  is  «iid,  <«A  Terdietfororagiinittheplaiiitiff;  witk 
proof  of  the  evideneo  bj  hiin  gifen,  ahall  be  evideneo  in  a»  Mtion,  kp  another, 
agaiDst  bim  for  the  nme  thing  i  m  in  an  aetion  hj  a  eommoQ  earrier  for  gooda  deli- 
Tered  by  roituke,  a  verdict  for  or  againet  the  plaantiflT,  with  the  pmoi  by  him  given, 
■hail  be  evidencf  in  an  action  by  the  owner  agaioat  the  earrier  for  the  tame  goods.*' 
Per  Hoi.T,at  OuildhaU,  UW.S.  Mr.  J.Bm.ua»  (N,F.  p*  S43), mentions  the  same 
case,  but  it  seems  there  that  the  verdiet  was  not  given  in  evidenee,  at  the  verdkt  ef 
a  jury  determining  any  pointy  bat  as  evidence  of  a  coofesiion  on  record  by  the  car- 
rier, that  he  had  the  goods  of  the  person  who  afterwards  so  brooght  the  action,  and 
to  lay  a  ground  for  t»roviog  what  a  deeeaaed  witness  awore ;  thdngh  it  shonUI  seem 
that  the  last  part  of  the  evidence  would  be  objeetiQnah^,  if,  as  we  have  heretofore 
seen  and  shall  have  occasion  to  state  hereafter,  the  olgection  to  a  proceeding  inler 
oHee  applies  to  depositions  as  well  as  to  reoonls.  The  case  of  fVhai^  v.  Menheim, 
8  Eep.  JV.  P  Com,  608,  seems  also  to  have  been  decided  witboQt  atteiMrmg  to  tbia 
rule,  that  no  one  «an  use  a  Trrdict  a#  evidence  for  him  who  eoald  not  have  been 
boond  by  it,  had  U  been  the  other  way^for  the  plaintiff  in  that  case  wooM  cletr|f 
not  have  been  in  the  least  affected  by  the  verdict  had  the  issne  been  foond  for  the 
defendant,  unless  he  had  been  one  of  the  erediton  on  'wlioie  peUtiim  the  lasne  was 
granted,  which  appears  not  to  have  been  the  case. 

(x)  Vide  ante.— Ak.  Eo. 
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the  real  plaintiff  in  the  canse,  die  Terdict  is  evidence  for  orchtp.!!.  •.!. 
agunsthim,  in  an  ejectment  brought  in  the  name  of  another  ;^^jp^^^<!*  » 
plaintiff,  on  his  demise ;  and  in  like  manner  a  recovery,  in  an  _ 

action  of  trespass,  against  one  who,- justified  as  servant  of  A*  is  KUinersiey  v. 
admissible,  though  not  conclusive  evidence  of  the  right  in  an  ac-  One,  Doogi. 
tion  against  another  servant  of  A  for  a  similar  trespas8.(a) 

There  is  another  exception  to  the  rule,  that  a  judgment  is  onlj 
evidence  between  the  parties,  or  those  claiming  under  them,  and 
that  is,  wherever  the  matter  in  dispute  is  a  question  of  public 
right  ;(6)  in  this  case  all  persons  standing  in  the  same  situation 
as  the  parties,  are  affected  by  it,  and  it  is  evidence  to  support 
or  defeat  the  right  claimed ;  thus,  a  verdict  finding  a  customary 
mode  of  tithing,(l)  the  right  of  a  city  to  toll,(2)  the  right  of  elec-  O)  Gab.  Law 
tion,  of  a  churchwarden,(S)  or  schoolmaster,(4)  a  customary  right 
of  common,  the  liability  of  a  parish  to  repair  a  particular  road,(5)(^)  ^*^7  ^ 
a  public  right  of  way,(6)  or  the  like,  is  evidence  for*  or  against  uurke, 
the  custom  or  ri^t,  though  neither  of  the  litigating  parties  ure^*^*  ''^* 
named  in,  or  claim  under  those  who  are  parties  to  the  record,    rs)  ii«rrj  v. 

The  effect  of  verdicts  in  ttvmxMl  cases  on  the  ehU  rights  of  p*||{^*^  p 
the  parties  doe9  not  appear;  till  lately,  to  have  been  very  clearly  i56. 
'Settled.  Hardly  any  thing  is  to  be  found  in  the  more  early  books  ^4%  jj^rd 
on  the  subject  but  loose  dicta,  from  which  very  little  informa- B/'^^nlEer  v. 
tion  can  be  collected.    It  is  said  in  one  book,  of  very  little  an-  lu^^'it.^^"' 
thority,  that  ^  the  verdict  in  a  ehU  cause  may  be  f^^en  in  evi- 
^dence  in  a  criminal  causey  but  not  vice  versa,  and  that  the  Court  Panoni,^'  ^' 
aaid  they  would  hardly  grant  a  new  trial  where  a  verdict  might  ^*'^^**  Cm. 
become  evidence  in  a  i^riminal  cattse.^'(^)    Prom  this  note,  loose 
as  it  is,  it  may  be  collected  that  the  question  did  not  arise  in  the  ^^^^^  ^* 
case  then  before  the  Court ;  but  that  they  were  only  apprehen- 1  Btit,  355. 
aive  that  the  vei^ict  in  that  cause  might  be  made  the  founds- ...  ^.  .^. 
tion  of  a  criminal  proceeding.    This,  I  presume,  is  all  that  isBonv.  Wil- 
meant  by  its  being  evidence  ;  for  it  could  never  be  thought  for  [o'lj^  3.9 
It  moment  that  it  would  be  so  of  the  criminal  fact;  and  it  is 
plain  the  Court  did  not  proceed  on  the  ground  of  a  former  ver- 
dict in  a  crinUnal  case  having  been  offered  in  evidence  in  a  civil 
suit. 

Lord  Chief  Baron  Gilbert,  indeed,  make#  a  guscre,  whether  Gilb.  Uw 

^  Et.32. 

-----      ■      -  -■    ■  ,  . 

(a)  The  aotliority  of  thii  case  is  doobted.  Ykle  Out^xim  ▼.  Mornwod,  3  EaH*» 
Uisp.  346,  aod  die  reoiariu  of  Spkvgbb  J.  on  it  in  Caae  v.  Jieeve,  14  Johm,  Rep, 
8«.— An.  Ed. 

(h)  VeHiett  «Dd  jodgmentB  between  other  partiet,  are  admitaiMe  to  prove  a  pub- 
lie  right  of  «aj,  only  where  tbt*  i);irt>  dtttms  b>  pi\9cn{>(i'tn ;  and  in»n1)  to  eor* 
roboratt  the  preramption  of  •  sraiit.  Fsitkr  v.  Saoage,  SCw,  Mep,  90.— Av.  Ed. 


m^  RECORDS. 

ChHp.  IT.  s,  t.BUch  verdict  can  be  given  in  evidence,  because  the  party  ccmM 
Jutg..  ents  ^  attaint  the  jury  as  he  could  in  a  civil  action  ;  but  there  are 
Cas'  s.  manj  cases  where  verdicts  maj  be  given  in  evidence  against  a 

— — —  party  who  could  not  have  an  attaint;  such  are  all  those  which 
establish  customs  and  other  public  rights,  where,  as  was  just 
now  observed,  the  verdict  is  always  received  in  evidence  against 
persons  who,  being  neither  parties  nor  privies  to  the  cause,  could 
not  avoid  it  by  that  remedy  ;  that  therefore,  does  not  seem  to  be 
the  true  criterion  by  which  the  question  is  to  be  decided. 
Gibgon  t>.  One  other  case  occurs,  which  also  contaiiis  little  more  than  a 

um^!H^^w.^icium,  though  certainly  one  ef  great  authority  on  the  subject; 
^11*  It  was  an  issue  directed  to  try  whether  certain  notes  of  hand 

were  forged  or  genuine ;  and  on  the  trial  the  plaintiff  having 
read  the  deposition  of  a  deceased  witness  to  prove  the  hand* 
writing,  the  defendant  ofl^red  the  record  of  a  conviction  of  the 
plaintiff  fai'  forging  another  similar  note  to  which  the  same  wit- 
ness had  also  sworn.  This  evidence  was  objected  to  by  Ser- 
jeant Parker^  who  cbntended  that,  **  it  was  a  rule  of  evidence 
that  no  record  of  a  criminal  action  could  be  given  in  evidence 
in  a  civil  suit,  because  such  convieiion  might  have  been  upon  Uu 
evidence  of  a  party  interested  in  the  civil  action.^*  Lord  Hard* 
wiOKE  is  reported  to  have  said,  that  the  general  rule  was  as  Mr. 
Sergeant  Parker  had  mentioned,  and  that  it  had  been  so  strictly 
kept,  that,  in  a  case  which  he  mentioned,  and  which  i  shall  pre- 
sently state,  the  Court,  on  a  question  of  legitimacy,  refused  to* 
admit  in  evidence  a  sentence  of  excommunication  in  the  Spin- 
tnal  Court,  for  fornication  between  the  lather  and  mother  of  the 
party  whose  legitimacy  was  impeached ;  and  therefore  he  reject* 
ed  this  conviction. 
V  This  case  of  iHbson  v.  M*Carty  is  not  very  accurately  re- 

ported, but  it  is  clear  that  the  evidence  which  was  offered  was 
properly  rejected  ;  for  the  conviction  was  on  another  transaction^ 
which  ought  not  to  have  prejudiced  the  claim  before  the  Court* 
In  the  ease  cited,  too,  the  judgment  of  the  Ecclesiastical  Court 
was  not  directly  upon  the  point :  the  father  and  mother  of  the 
paYty  might  have  committed*  fornication,  and  yet  have  beeta  mar- 
Vide  pott,      ried  previous  to  his  birth  ;  and  it  is  clearly  settled,  that  a  judg- 
ment is  not  evidence  of  any  fact  which  is  only  to  be  collected 
by  inference  frtuu  it.     That  this  was  one  ground  at  least  of  the 
determination, :  ppears  from  a  more  full  statement  of  the  same 
lliiijard  V.    case  by  the  name  of  HiUyard  v.  Grantham  ;  though  it  must  be 
s  y«s.  ^.     c'^'^^^s^c'l  thkt,  by  the  manner  in  which  it  is  there  cited  by  Lord 
Hardwicke,  that  learned  magistrate  seems  to  have  adopted  the 
general  principle^  that  a  verdict  in  a  criminal  case  cannot  be  evi- 
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deoce  ia  a  civil  suit    His  Lordship  staiyl  the  case  to  be  a  trial  Chip.  n.  1. 1. 
at  bar  oa  so  issue  directed  out  of  the  Court  of  ChaQcerj»  and  ''"*'|^?^^P^* 
said  ihkt  he  was  counsel  in  the  cause.    That,  during  the  life  of  Cm«;». 
.  the  father  and  mother,  there  had  been  a  proceeding  against  both  — — «i— — 
of  theokf  in  the  Consistorj  Court  of  Lincoln^  for  living  together 
in  fornication,  and  sentence  given  against  ihem :  on  the  trial, 
that  sentence  was  offered  in  evidence  to  prove  that  {hej  were 
not  married ;  and  the  whole  Court  were  of  opinion  that  it  could 
not  be  given  in  evidence ;  because,  first,  it  was  a  criminal  mat- 
ter, and  could  not  be  g^ven  in  evidence  in  a  civil  cause ;  next, 
that  it  was  res  inter  dioe  ada^  and  t:ould  not  affect  the  issue.* 
But  they  held,  that  if  it  had  been  a  sentence  on  the  point  of 
the  marriage,  on  a  question  of  the  lawfulness  of  the  marriage,  it 
being  the  sentence  of  a  Court  having  pro{>er  jurisdiction,  might 
have  been  giren  in  evidence. 

There  is  also-  another  Am  Prktu  decision  of  Lord  Holt,  Rex  v.  Whit- 
which  should  be  noticed  in  this  place.    A  man  being  prosecuted  ^^^^* 
for  a  fraud  in  obtaining  a  note  of  hand,  the  person  who  had  been 
defrauded  was  called  as  a  witness,  and  that  learned  Judge  re- 
jected his  testimony ;  assigning,  as  a  reason,  that  though  the  ver- 
dict could  not  be  given  in  epidence  m  em  action  on  the  noie^  he 
was  sure  to   hear  of  it  to  influence  the  jnrj.    This  dictum  of 
Lord  Holt  is  open  to  two  constructions ;  his  Lordship  might 
either  mean  to  saj,  that  in  no  case  could  a  judgment  in  such  a 
prosecution  be  given  in  evidence  in  a  civil  action  ;  or  onlj,  that 
a  vei*dict  founded  on  euch  evidence  as  was  then  offered,  would 
not  be  admissible ;  and  with  this  latter  construction  agrees  i^ord 
Chief  Baron  Gilbbbt,  who  sajs,  that  where  the  conviction  is  in^^h.Law.Ev. 
fact  founded  solely  on  the  evidence  of  the  party  interested  in  the  3^^*^^* 
civil  suit*  the  record  cannot  be  evidence  in  it,  because  a  party  shall 
not  be  permitted  to  give  tBat  evidence  by  indirect  means  which 
he  would  not  be  heard  to  speak  as  a  witness ;  and  though  the 
case  cited  by  Giubeut  is  silent  as  to  this  point,  and  only  proves 
that  the  description  of  a  party  in  an  indictment,  or  the  evidence 
then  given  by  a  witness,  since  deceased,  is  not  evidence  on  an 
appeal,  yet  from  what  was  said  by  Seijeant  Parker  in  the  case 
of  Gt^on  V.  M'Carty,  it  is  plain  that  some  opinion  was  enter- 
tained in  Westminster  Hall  at  the  time  Gilbert  wrote  as  to  this 
distinction.    If  we  suppose  that,  in  that  case,  the  party  inter- 


*  At  to  this  point,  see  the  teTeni]  eatri  in  s  9,  et  teq,  which  clenrly  show,  that 
where  a  tunrriiige  comrs  <tirectU  in'itsne  m  the  EcelesinsiicJi]  Court,  it  is  eviftence 
agamut  die  nrae ;  ind  what  is  svbsequentl)  Miid  by  Lord  J7.  himself,  in  this  very 
case,  ibows  thtt  tbia  wimld  have  bce«  iio«ti)e«tiQB. 
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Chiip.  IL  ».  1.  esled  had  been  ia  fact#iainined  as  a  widest  on  the  prosecatioD, 
i^^^  it  explains  the  whole ;  and  shews,  that  on  this  gronnd  also  die 
CaMs.  evidence  might  haye  been  rejected,  withoot  establishing  as  a  ge* 

*— ^— *-  neral  propoajtlon,  that  in  no  case  coald  soch  a  conviction  be  evi- 
dence.   That  a  verdict  cannot  be  used  bj  the  party  on  whooe 
testimony  it  was  obtained,  as  evidence  for  him  of  the  bet  foand 
M )  Btftiet  V.  by  it,  is  now  clearly  settled  by  several  modem  cases.    In  one(l) 
Zl!^     *     the  ptrty  attempted  to  avail  himself  of  the  conviction  by  a  sup- 
plemental bill,  bot  failed  of  success;  and  in  another,(2)  l£e 
ftJaion,  ^'     Court  held  the  party  injured  to  be  a  competent  witness  on  die 
4  Emi,  373.    indictment,  on  the  express  ground,  that  th^  conviction  would  be 

no  evidence  in  support  of  his  civil  rights* 
Gtih.iAw         But  it  is  said  also  by  Gilbert,  that  if  the  party  was  not  ex- 
^^'  ^^'         amined  as  a  witness  on  the  prosecution,  or  his  evidence  formed 
a  part  only  of  that  given  to  the  jury,  the  verdict  in  the  criminal 
prosecution  may  be  evidence  in  the  civil  cause ;  with  deference 
to  so  great  an  authority,  I  cannot  help  observing,  that  it  seems 
rather  contrary  to  the  general  principle  of  rejecting  all  evidence 
of  an  interested  party  to  permit  a  verdict,  where  his  testimony 
formed  any  part  of  the  consideration  of  the  jury,  to  be  given  in 
evidence ;  for  it  seems  difficult  to  draw  the  line,  and  say  how 
far  they  might  be  influenced  by  his  testimony,  or  by  that  of  any 
other  witness*    It  is  further  to  be  observed,  that  no  such  dis- 
tinction was  made  in  the  case  of  Bartlei  v.  PickersgiUt  the  con- 
viction in  which  case  was  founded  on  other  evidence  besides 
(.))  Smith V.  that  of  the  plaintiff;  and  in  several  recent  instances(3)  it  has 
1  cTnipb!'ii   ^^^  decided,  that  in  nh  case  where  the  party  is  examined,  can 
Hatii«^nray  v,  the  conviction  be  received  as  evidence  for  him  of  the  fact  found 

Brown  jb.  151..       .. 

Burd.  D  V.      by  It 

Browning,         Having  thus  mentioned  the  several  cases  which  seem  to  shew, 
'  that  the  evidence  we  are  speaking  of  is  in  no  case  admissible, 
opposed  as  they  are  by  the  dictum  of  Gilbert,  I  shall,  in  ad- 
dition to  his  authority,  refer  to  the  cases  which  daily  occur  of 
convictions  on  proceedings  in  rem  in  the  Exchequer,  and  to  what 

(OBol.N.P. is  said  by  Mr.  Justice  Buller,(4)  who  lays  it  down  as  a  gene- 
ral  rule  without  any  limitation,  that,  ''a  conviction  in  a  Court 
of  criminal  jurisdiction  is  conclusive  evidence  of  the  fa<^  if  it 
afterwards  come  collaterally  in  controversy  in  a  Court  of  civil 
jurisdiction ;  as  suppose,  says  he,  the  father  convicted  on  an  in- 
dictment for  having  two  wives,  this  would  be  conclusive  evi- 
dence in  an  ejectment  where  the  validity  of  the  second  mar- 
riage was  in  dispute :  but  he  adds,  the  conviction  would  not  be 
conclusive,  bO  as  to  bar  the  party  in  a  writ  of  dower  or  appeal, 
where  the  legality  of  the  marriage  came  in  question^'*  though  it 
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would  be  prima- facie  evidence  on  a  plea  of  ne  unquei  acemtpkch^jt,  n.  s.  i. 
before  the  Bishop.    The  reason  why  the  verdict  would  be  <ion- /n"criIlIiMl 
elusive  in  the  ejectment,  and  not  so  before  the  Bishop,  I  con-  Casea. 
ceive  to  be,  becaase  in  the  one  case  the  question  of  marriage    ■ 
would  ari3e  only  collaterally  and  incidentally;  but,  in  the  other, 
it  would  come  directly  in  question  before  a  Court  to  whose  pe- 
cnliar  jurisdiction  the  trial  of  it  belonged,  and  who  could  not  be 
ousted  of  that  jurisdiction  by  the  finding  in  any  other  Court    It 
oust,  however,  be  observed  here,  that  no  authority  is  cited  by 
Mr.  J.  BuLLBit,  which  proves  that  such  a  verdict  would  be  con- 
clusive evidence  in  the  action  of  ejectment.     The  authority  re- 
ferred to  (3  MoeL  164.)  only  shews  that  the  Court  prohibited  a 
suit  in  the  Spiritual  Court,  causa  jaciiiatianUnuniiagii,*  brought 
by  a  man,  who  was  convicted  of  bigamy,  against  his  second  wife, 
who  pleaded  the  conviction,  and  applied  for  a  prohibition  ;  all 
that  was  said  about  the  effect  of  sudi  a  conviction,  on  the  plea 
of  ne  tmquee  accoupk,  was  in  the  argument  oiLcvinz  as  counsel, 
but  nothing  appears  to  have  been  said,  either  at  the  bar  or  by  the  * 

bench,  as  to  its  effect  in  an  ejectment 

But  it  is  agreed,  that  had  the  party  been  acquitted,  this  would 
have  been  no  evidence  at  all,  in  support  of  the  second  marriage, 
for  it  proves  no  fiict ;  the  defendant  might  have  been  acquitted, 
because  he  had  reason  to  believe  his  first  wife  was  dead,  or  for 
manj  other  reasons,  withoi|t  supposing  the  second  a  legal  mar- 
riage. In  like  manner,  when  there  has  been  a  judgment  for 
the  Crown  on  an  information  in  rem  in  the  Exchequer,  it  has 
been  held  to  be  canchmve  evidence  to  vest  the  property  in  the 
Crown,  and  not  to  be  controverted  in  aiiy  civil  action ;  but  a 
judgment  of  acquittal  does  not  seem  to  have  so  strong  an  ope- 
ration in  favour  of  the  party .t  "" 

__^ I  -    I - -^ — — ,— r ,  I  -J 

m 

*  This  eaae  is  very  obtearely  ttated  in  the  report.  When  I  fint  read  it,  I  eon- 
oeived  tbmt  tbe  verdiet  wm  oflfered  to  duprove  the  aeeond  marriage,  by  aboving  ifae 
illefali^  of  it;  aod  therelbre  eoeoluded  that  the  reporter  waa  mUtaken  hi  aUMing  it 
to  be  •  eaaae  (rf'jaodtation }  and  that  in  fact  it  mast  have  beea  a  mit  for  reititfUioa 
of  marital  rightly  or  some  other  eaoae  wherein  the  pemo.  soing  claimed  to  be  the 
hoaband  f  bot,  on  farther  inveMigatioa,  the  verdtot  aeema  to  liave  been  introduced 
ai  evide^c  of  ft  duirrtage  de  facto  havmg  taken  ph»e  with  the  aeeond  wife.t 

t  Seott  ▼.  Shearman,  S  BIdck.  97T.  In  an  action  of  trespaia  for  breaking  the 
plamtiini  house  and  seizing  his  goods,  which  eonsitted  of  a  quantity  of  geneva,  the 
defendants,  who  were  eostora  hooae  ofllcera,  proved  a  copy  of  a  record  of  condem- 
nation in  the  Exchequer  of  the  snme  geneva,  and  the  Court,  ailfler  solemn  alignment, 
held  thia  to  be  ctncbuhe  evidence  in  favour  of  the  defendants,  and  not  to  be  con- 
troverted.   But  a  condemnation  before  the  Commissioners  of  Excise,  does  not,  it 

t  Vide  the  bettfeport  of  this  case  m  Ccfn&erd.  Jiep,  72.--Av.  Ed, 
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Ciuip.  n.  1. 1.     I  shall  conclude  this  part  of  the  subject,  bj^  mentioiiini;  one 

jiicifprnpffits     more  rule  applicable  to  verdicts;  and  that  ia,  that  nntiJ  final 

Catec.  judgment  is  entered  upon  them/1)  trieyare  no  evidence  of  the  fact 

— -^— —  having  been  legally  decided,  for  if  the  postea  onlj  be  produced. 


^ 


1)  P'ltumv, 


alter, 
1  Stra.  161. 


hat  been  said,  concliuie  the  party  fmm  riisputiog  the  prapertv  of  it  in  ana^ion  for 
the  seizure.  Henthaw  v.  PlroMonce,  S  Black.  1174;  aed  %ide  T^erry  v.  ttfmting» 
ton,  etoed  1  Ld.  Raym.  471  {  FuOon  t.  Fotch,  Carth  346  {  Com  Temp,  BoU^  397  i 
RoberU  s*.  Fortune,  1  Bargr.  Law  7VttC/«,4fi8 ;  ami  the  jft-nt-rj*!  principU«  ttntrd, 
fiott.  In  Hart  v.  M'Mimara,  C  P.  SittitiRi  after  Easier  Term,  1817,  (cited  4  /Vt. 
£r.  Rep.  154,)  Li  Ch.  J.  Gibba  held,  that  a  condemnation  of  rom.  at  being  aduU 
teratett,  vat  evidence  af^intt  -the  plaintiff,  though  taeb  coodemoatiOD  took  plaM 
while  the  ruin  wat  in  the  handt  of  the  deftnitant. 

Cooke  ».  ShoU,  5  T.  Rep.  «55.  Trover  for  teveral  pipet  of  wine.  The  plaintiff 
being  »  vine  merchant,  had  parehated  thete  pipes  of  ffickt,  which  the  defendant 
seized  for  want  of  a  permit  j  and  it  appearing  to  be  a  malieions  aeizure,  the  Jaiy 
gave  a  Terdict  for  the  plajntiflr,  with  150/.  damages.  The  de^mlant  had  prasecuisd 
this  seizure  in  the  Cooit  of  Exchequer,  ami  the  record  r^  acquittal  was  read  in  evi- 
dence. The 'dt-fendant  insisted  under  the  cireamstances  (which  it  is  onneeesaary 
here  to  state)  that  the  permit  was  out  of  time  }  and  the  Judge  wm  of  that  opinion  ; 
but,  it  being  soggetted,  thttt  a  difierentdeterroimitioD  had  bee%made  in  the  Court  of 
Exchequer,  he  saved  the  point,  with  liberty  to  enter  a  verdict  for  the  defendant  if 
it  should  be  adjudged  with  him. 

The  counsel  wss  proceeding  to  argue  the  cause  on  the  merits,  when  the  Coort 
suggested  a  doubt  upon  another  ground ,  and  L^>rrl  Krbtoiv  taid,  that  he  conceived 
the  judgment  of  acquittal  in  rem  whs  coneluiive  as  lothe  qii*'ttion  of  the  illegality  of 
the  teizatre,  and  preclude<J  all  reasoning  upon  the  construction  of  the  peirait  ;aod 
however  he  might  doubt  whether  the  Courl  had  put  a  true  cnnstniction  upon  the 
effect  of  the  instrument,  y*  t  he  conid  iiot  help  thinking  that  the  judgment  of  Hcqait- 
tal  was  cooelusire  as  to  the  illegality  of  the  seisore  whieh  was  the  tohject  of  the  pro- 
tent  action.  That  it  seemed  to  be  taken  for  granted,  in.  Lord  Mansfield's  time 
(hat  a  judgment  of  condemnation  in  rem  whs  conclusive  between  the  parties. 

On  this  the  rule  was  discharged :  but,  on  a  subsf^quent  day,  Leycetter  moved  to 
open  the  rule  again,  ststing  that  the  ground  on  which  they  had  before  decided,  was 
not  clearly  settled,  and  therefore  he  wished  to  have  an  opportunity  of  argoirg  it,  for 
that  there  was  a  <fistinction  as  to  the  effect  of  a  judgment  of  acquittal  or  ccndemna^ 
fion  in  rem  In  the  Exchequer ;  the  former  was  not  conclusive,  though  the  latter 
Bui'.  A*.  P.  845.  But  independently  of  that  question,  he  observed,  that  the 
had  been  saved  on  a  different  point  which  was  stafvd  in  the  report,  naraelv,  the 
eonstraction  of  the  permit.  Upon  this  the  matter 'ijifs  ordered  to  stand  over, 
and  when  it  came  on  again,  Bover^  for  the  plaintiff,  oonfii^-his  observations  to  the 
effect  of  the  judgment  of  acquittal .  in  the  Exchequer,  ix^  pressed  the  other  si<le  to 
consent  to  have  the  whole  matter  stated  on  the  record :  bdt  this  being  objected  to, 
the  Court,  though  they  expressed  a  wish  that  the  parties  would  consent  to  have  the 
question  respecting  the  judgment  of  iicqoitlal  pot  upon  the  reoorti,  as  it  i^s  a  poiot 
of  great  importance,  said,  that  at  present  rhei  could  not  gn  out  of  ihe  rep<irt.  which 
confined  the  question  to  the  only  point  made  at  the  trial  oonorrning  the  eonstraction 
of  the  permit,  oA  which  no  doubt  eould  be  entertained,  but  that  the  time  wa»  out 
when  the  seizure  was  made,  and  so  there  must  be  a  verdict  for  the  defendant.  Role 
•btolote. 

In  the  following  case,  however,  a  sentence  of  aequittal  was  considered  as  eonchi- 
sive.  In  an  action  of  assault  and  bsttt-n-,  the  def  ndant  justified  as  an  officer  in  the 
army  for  disobeying  orders,  and  j^ave  m  •  viMcnce  a  sentence  of  a  council  of  war  upon 
a  petition  against  him  by  the  plaiQtJff,  and  the  petition  being  dismissed  by  the  sen- 
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it  does  not  appear  that  the  jadg^eet  might  not  have  been  ar-  chap.  ii. «.  i. 
rested,  or  a  new  trial  granted,(c)  but  the  posUa  is  good  evidence    ^'^"'■^^ 
to  shevr  that  a  trial  was  had  between  the  same  parties,  so  as  to  " 

introdace  an  account  of  what  a  witness  who  is  since  dead,  swore 
at  that  trial,  for  which  purpose  even  a  nonsuit  is  evidence.    A  ^^u^^l*?^ 
verdict  on  an  issue  out  of  Chancery,  however,  is  full  proof  of  N.  p.  :234. ' 
the  fact  it  finds,  though  no  judgment  is  entered  upon  it,  for  the 
decree  is  equal  proof  that  the  verdict  was  satisfactory,  and  stands 
in  force.  (iQ 

fVriis  issuing  out  of  the  Courts  niWtntminiUr^  are  not  con- Pmfof 
sidered  as  records  till  returned  and  filed  in  the  Court ;  when-     "^ 
ever,  therefore,  a  writ  is  the  eist  of  the  action,  it  must  be  filed,  Giib.  Lav  Bv. 
and  a  copy  of  it  taken  from  the  record  ;  inasmuch  as  the  party  ^^ 
is  to  have  the  utmost  evidence  the  thing  is  capable  of,  for  it  can- 
not become  the  gist  of  an  action  till  it  is  returned  ;(e)  but  when 

^  • 

Imm,  it  WM  holden  to  be  eooeliMiTe  erideiiee  for  the  defendant  Lose  v.  Deg^^ 
berg,  H,  11  W.  3.  Bui,  JV.  P.  224.  See  %\m  Ttn  fnd  {A.  B.)  22,  where  Ba- 
ron PmiCB  is  Mid  to  have  MkniUed  an  acquittal  in  ibe  Elxchc«|uer  at  eooeiusiTe. 

For  the  several  iDttanect  in  vfaieh  the  judgment  of  a  Court,  vbcther  of  Reeord  or 
oihenrlae,  ahall  be  admitted  aa  evidence,  and  to  what  extent,  tee  pott 

(c)  The  role  of  the  text  vat  recognised  in  the  cate  ofBuigeiif  daL  v.  Spencer , 
2  Bmn.  Sep.  70. 

In  ^tro  Tart,  a  verdiet  in  an  aetioD  before  a  joitice  of  the  peace,  it  evideiiee» 
without  prodociog  tbejoflgment;  for  thejuttice  it  bound  to  gtvt*  judgment  on  the 
▼erdiot,  and  can  neither  arrett  it  nor  grtnt  a  new  trial.  /Uter  v.  JiuUmer,  2  Jehne, 
Bep,  181. 

In  PermtyhMmia,  a  verdiet  in  a  former  ejectment,  it  evidence  against  tile  defen<> 
daot,  although  no  jodgment  has  been  entered,  if  he  hat  ac(|uieioed  in  it,  bj  pajin|^ 
the  costs  aod  delivering  the  possestioo.  Shaeffer  v.  Kreitxer,  6  Bum*  Bep.  430. — 
Ax.  Ed. 

(d)  No  one  can  take  the  beneSt  of  a  verdict  or  deposition,  who  wooM  not  have 
been  prejudiced  bj  it,  had  it  been  eontrarj.  Boudereau  v.  Mmagvmeryy  C.  C  Sbfv^ 
1821,^5.  Atfp. 

In  debt  on  bond  against  «tf.  the  principal,  and  B.  and  C.  sureties,  an  awmt/ under 
a  reference  between  A.  and  the  obligee,  it  not  evidence  to  prove  the  amount  due  by 
A.    Sitmnton  t.  Bmcheret  al,  C  C,  Jan,  1811,  M.  S,  Bep. 

Where  a  verdict  it  had  againit  a  Sheriff  for  Ae  escape  of  a  prisoner  who  had 
given  secoritj  for  the  liberties  of  the  jail,  in  an  action  by  the  Sheriff  on  the  bond^ 
Che  poUea,  without  the  jodgment,  is  evidtjice  to  prove  the  reaovery  and  actual  da- 
mages, «t  least,  if  not  the  escape,    ^p  v.  Brigham,  7  Joknt.  Bep,  168. 

On  a  breach  of  covenant  ugaiott  ineambmncet,  the  penea  in  an  action  of  ejeet« 
ment  by  a  mortgagee  b  tuifieiei  t.     Wald^  v.  Xoii^,  7  Jokne,  Bep,  173. 

In  Enter  v.  Cempter,  2  Stark,  Bep,  364,  it  wts  held  that  in  an  action  bf  one  de- 
fendant in  ossMii^tKr,  against  his  co-defendant,  the^etfm  was  evidence  to  prove  thn 
amount  of  damages,  but  the  endortement  of  cotts  with  the  M  aMer'taflBCOftir  on  tho 
^aafea,  was  not  suffieienl  to  entitle  the  plaintiff  (o  recover  bdf  the  eosts,  without 
producing  the  jodgment — ^A«.  Ed. 

(e)  It  teems  that  the  confession  of  the  plaintiff,  that  the  timber  was  taken  by  a 
btiliff  under  an  attaehment,  it  Dot.salBeieDt  evkfonoe  of  the  exittppo»  of  the  atlMli« 

M 
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Cha?.  n.  t.  i.tbe  writ  is  only  indiiceiiient  to  the  action,  the  fact  of  its  haTing 

Veniiets.    i^gned,  maj  be  proTed  by  the  production  of  the  writ  itself,  be- 

—*-"■"*  cause  by  possibility  it  might  not  be  returned,  in  which  case  we 

have  seen  it  is  no  record. 
Betorat  of         When  a  writ  is  duly  returned  and  filed,  the  return  is  so  far 

evidence  of  the  facts  stated  in  it,  as  not  to  be  disputed  inciden- 
(n  Rem  V.  tally  ;  and  therefore  if  the  Sheriff  cetom  a  rescue,(l)  or  a  sum* 
4BorT  S139  ™^^^  ^^  ^  ^^^  of  sdrtfaci4U,{2)  the  parties  cannot  dispute  it  on 

affidavits.  And  in  a  late  case,(3)  where  an  action  was  brought 
iSon^^'     ^^°^^  ^  plaintiff  in  a  former  suit  for  maliciously  suing  out  an 

alias  fieri  facias  after  a  sufficient  levy  under  the  first ;  the  She- 
^wiSr**  "^'  return  endorsed  on  the  two  writs,  (which  were  produced 
11  Eatt,897.  by  the  plaintiff  as  part  of  his  case»)  wherein  ^le  Sheriff  stated 

that  he  had  forborne  to  sell  under  the  first,  and  had  sold  under 

tiie  second  at  the  request  of  the  now  plaintiff,  were  held  to  be 

prima  fade  evidence  of  the  fact  so  returned.  But  the  return  will 

not  be  even  prinui  facie  evidence  of  any  fact  not  stated  in  it ; 
Cator  V.  and  therefore  a  return  to  a  fieri  fadat^  stating  that  the  Sheriff 
&s.*599.^'  ^^^  levied  the  money,  does  not  prove  that  he  paid  it  over  to  the 

judgment  creditor,  so  as  to  charge  him  in  an  action  for  money  had 

and  received.(/) 

ment,  bat  that  the  reoord  itielf  ought  to  be  produeed.  Jenner  ▼.  JoMJfe^  6  Sohm, 
Bep.9. 

The  eonfeatioii  of  the  defendant  Ifant  he  had  hee»aerved  with  a  mibpmna,  it  not 
■officient  evidenoe  oT  the  faet,  if  the  writ  ii  capable  of  bemg  prodaeed.  Bubrtwk 
T.  Baker,  10  Bo,  24S. 

The  eonienta  of  a  writ  eannot  be  proved  bj  parol,  ao  long  aa  the  writ  itaelf  or  n 
oopy  thereof,  n  eapafale  of  being  prodooed.  Bruoh  v.  TT^jywf,  7  Do.  19.  Et  vide 
Foa$er  v.  TruU,  IS  JDo.  456. 

But  in  an  action  of  debt  aga'mat  the  Sheriff  for  the  eacape  of  a  priaoner  fn  exeea* 
tion  oo  a  ca.  «a.  parol  evidence  is  admiuible  to  shew  the  ittuing  of  the  ca,  «a.  tta 
delivery  to  th«  Sheriff,  and  the  arreat  of  the  party  thereon ;  the  defendant  having 
neglected  to  return  and  file  the  ca,  «a.  and  having  refused  to  produce  it  at  the  trial, 
after  notice  given.  Hinman  t  Brees,  Id  Johm.  Jltp.  529. 

No  proceedings  are  a  matter  of  record  antil  enrolled.  CrowwoU  ?.  Byrnet,  9  Johm, 
Bep.  S87. 

An  entry  on  the  record  of  the  award  of  a  writ,  does  not  eondade  the  party  from 
denying  the  fact,  and  shall  be  tried /«rpow.  Bnmn  v.  Van  Deuxen,  10  Jo/m»  Bep, 
51.  Et  vide  Tmfbr  ▼.  Dundau,  1  Wath.  Bep.  94. 

The  entries  on  the  docket*  even  if  inconsistent  with  the  judgment,  are  inadmisai. 
ble  for  the  puipose  of  impeaching  it.  Southgate^,  Bumham,  1  Greenl.  Bep.  369.-* 
Ax.  Ed. 


(/)  Parol  evidence  ia  adniasible  to  pvow  that  a  Ji.fa.  waa  levied,  thoogh  do 
return  was  made  npon  it.  BuiStet  exro.  ▼.  Whutvn^  1  Mmf.  Bep.  969. 

In  J\>iv  Jtroetfy  a  tranaeripi  nl  a  joatice^  docket,  is  not  evideooe  to  prove  the  de- 
livery of  I'zccotion  to  a  consubl*.  Buni  v.  BoyUm,  1  Bait.  Bep,  911. 

A  ShfriPs  I  etnra  ii  ao  «vid«Dce  oCmonegr  paid  to  the  plaintiff.  Firet  v.  MUer, 
i  mbb*9  Bep,  3iU 


puBuc  wmmiGSy  ate.  ^ 


SECTION  U. 

Of  PuiUc  ffrUmg$,  imT  bemg  Ru^rit. 

PiTBLio  matters,  not  of  record,  are  next  to  be  considered.  (Aap.  IL  i-S. 
—Some  of  these  resembling  records  in  being  confined  to  one  — i^— »— 
place  for  public  satisfaction,  the  law  snffers  the  like  evidence  to 
be  given  of  them,  as  is  asuallj  given  to  a  jnrj  of  records,  viz. 
tme  copies  examined  with  the  original :  and  gives  a  degree  of 
credit  to  others  when  produced,  which  it  does  not  to  a  mere  pri- 
vate instrument. 

Of  this  nature  are — 

Ist  J0U&NAX.8  or  THS  HoirsBs  of  Pa&liamkmt. 

2dlj.  PaocEXBiKos  in  thb  Covkt  of  Chamcset,  by  bill  of 
complaint,  which  not  being  precedents  of  justice,  but  founded  on 
the  circumstances  of  each  particular  case,  are  not  considered  as 
furnishing  a  general  rule  of  action ;  and  for  that  reason  are  not 
denominated  records. 


A  SlterUrs  retani  m  MMlMife  oftbe  6it  who  vat  the  prchHer  i^  a  Mle 
bj  bim.  SmaBet  oL  v.  A4rai,  1  JUttePs  Hep,  IS.  Unless  fiUsified  hf  a  judieml 
•eotenee  io  a  proeeediDa  to  whieb  the  Shefiff  was  a  partj.  Tpig^  v.  Lemt*$  exn. 
3  JM.  f ». 

iriand  wM  aoM  kgr  tbe  Sberiir,  Ibe  bosl  evideoae  wuakl  be  UM^ratarn  bj  the  She- 
tigto^vemStimdeaDptmu.'^erTtimMjmCJ.  SabmrneJoLi.  Banee  etoL 
3  iS^.  U  M,  Rep.  314 

The  doekeC  aatriet  are  aot  etidenee  of  cbe  iwiiiif ,  aemce,  and  rvteni  of  a  wtiL 
Tbe  writ  ila^nmt  be  pwodwaed.  fmemt  n.O^B  let.  4  Serg.  U.  B,  Mep,  SN. 
a«l  vontra  Taifkrr.  Jkm4tm,  1  IFatk.  Btp  H. 

bk  an  astsMi  of  delK  00  bond  agaiwt  the  soretiea  of  the  Sheriff,  where  the  plea  was 
pay  meat,  widk  Icate,  Ite.  the  retom  of  **  kmed  oMper  mventury/^  was  toot  eonehi- 
aive  upoD  Um  difi  adis,  hot  be  nsigbt  shew  that  tbf  irrFS«lBrity  of  the  ShrriC^ 
praeeediassaroaefrMitboplmtinihilBfffeteMe.  JtMkm  v.  /¥wfasrt  mmUm^ 
Mai  Prim,  1909,  M.  S.  Bnp. 

Id  debt  agaiost  a  Sheriff  for  an  raeape  oa  a  co.  to.  to  whieh  be  had  rrtarned 
*'  cepi  cmpUM  H  nwwmtMi ,"  parol  evideaae  that  he  did  aot  make  th**  anrsi  till 
three  days  after  the  rewrn,  b  aot  adaiirfble.  AMfff  v.  #bS,  3  r«alw»  JK^.  If. 
&  C.  4  Hi.  47. 

la  debt  oa  a  njp^Ma  bood,  otideoce  is  not  adraisMble  to  coolfidiet  the  Sheriffs 
reioraof  WSn^jvUur.  PMO^v.  Ii^,l  DalL  Bep.  i3». 

The  retnm  ot  a  Marshal  to  a  writ,  eannot  be  traversed  hi  an  aetton  between  tbe 

■ed    0atm  V  Abraf^  ejprt.  1  A«M|'  Jlr^T441. 


partiettoaaaH,inwbisbHis8aed    ffOtm  ^  Bv9t*9  exra.  \  PHm^^'  Bep 
bk  an  nation  afainat  Uie  Sheriff  for  s  fiilair  return  manexeentinn  of  mAi  4eM,  the 

burden  of  proof  lies  on  tht-  plafaktiff.  Bavia  r.  Jakitmn  &  Ca.S  Munf.  Rep.  SI. 
Akhoosb  in  an  action  for  •  false  letnm,  the  plainiiff  may  Cslsify  it  b)  cTiilenae, 

ytttbeodkerBftab^thef«tnmcnMMtboadBiMedl»aQali«(tfiatit.  Pwrimgtmyi. 

Umg,7Mitm.R^.nL.-^iJUtm. 


g4i  PUBUC  WRITINGS, 

Cbap.  ll.t.  s.     Sdlj.  Proceedings   in   the   Ecclesiastical   or   Admiralty 
journHbof   Courts. 

rariiamftit. 

^__^^^^^^_^      4thly.  Those  in  Foreign  Courts. 

5thlj.  Inferior  Jurisdictions. 
6thly.  Acts  of  State  and  General  History. 
7thlj.  Commissions  executed  on  public  occasions. 
8thlj.  Parish  Registers. 

9thlj.  All  other  things  which  applying  to  sevtral  persons,  aie 
in  some  degree  of  a  public  nature,  as  the  rolls  of  Courts  baron, 
terriers,  and  books  of  public  companies  and  corporations. 

Though  I  have,  agreeable  to  the  modern  decisions,  placed  the 
proceedings  of  the  House  of  Commons  in  this  class,  yet  it  seems 
formerly  to  have  been  matter  of  doubt,  whether  the  Journals  of 
that  House  were  not  entitled  to  the  authority  of  records  in  the 
strict  technical  sense  of  that  word.    Sir  Edward  CoitE,  whose 
high  opinion  of  the  authority  of  Parliament  is  well  known  to 
every  constitutional  lawyer,  has  contended  that  they  were  so; 
4  lact  S3,      i^nd  in  support  of  his  opinion  has  referred  to  the  Statute  6  Hen* 
8.  c.  16,  which  prohibits  the  abbence  of  any  of  the  members, 
without  licence  entered  of  record  in  the  book  of  the  clerk.    Not- 
withstanding this  high  authority,  it  has  been  said,  that  as  the 
House  itself  is  not  a  Court  of  record,  none  of  its  proceedings  are 
80  ;  and  such  is  now  the  general  opinion.    According  to  the  old 
notions  of  evidence,  copies  of  nothing  short  of  records  could  be 
VideCowp.    received  as  evidence  of  the  originals,  and  therefore  it  has  by 
^^'  some  been  thought  that  in  this  case  the  books  themselves  should 

be  produced ;  but  the  contrary  is  now  clearly  established,  and 
copies  from  the  books  of  either  House  examined  with  the  origi- 
nals, and  proved  by  a  witness,  are  equally  received  as  evidence 
Jones  V.  of  the  proceedings  of  the  House ;  though  in  cases  where  either 
Cowtr'iV.  House  of  Parliament  merely  comes  to  resolutions  as  a  founda- 
R«x  V.  Ld.  G.  tion  for  othei  proceedings,  these  resolutions  are  no  evidence  of 
c^     ,Doag.  ^j^^  ^y^jj  ^^  ^^  f^^^  resolved;  and  therefore  on  the  trial  of  Oaies, 

the  resolution  of  the  two  House6,(l)  as  to  the  existence  of  the 
(i)4St.Tr.  popish  plot,  was  properly  held  to  be  no  evidence  in  a  Court  of 

Justice  ot  the  truth  of  that  fact ;  and  in  twp  much  later  cases,  in 
{%)  Rex  V.  one(2)  of  which  the  House  of  Commons  had  resolved  that  a  pub- 
B  "^^"[^/^'lication  was  a  libel  on  the  House,  and  in  the  other(3)  that  it  was 
after  Mieh.    a  libel  on  the  Constitution,  and  where  the  Attorney  General  was 

so  O    S  Ak 

orderR  to  yosecute,  the  jury  were  nevertheless  directed  to  con* 
(3)  Hex  V.  giiier  the  intention  of  the  defendants,  and  in  both  cases  acquitted 
Goiidhaii,      the  party  who  was  so  prosecuted.  (^) 

•fter  East  T. 

36G.3.  " ' 

^)  The  printed  joornali  of  CoDgreM  haTe  been  tlloved  to  be  retd  withoat  proo^ 
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T\ie  Bill  in  Chancbrt,  when  farther  proceedings  had  been  ciiai>.  li.  •« «. 
taken  on  it,  was  formerly  considered  as  evidence  against  the  ^'''  j^if^""' 
plaintiff^  of  any  fact  stated  in  it;  but  in  modern  time8,(l)  Courts,  ,.^^.«.,_ 
properly  considering  that  most  of  the  facts  are  the  mere  sogges-  m  )  sno«  v. 
tion  of  counsel  to  eittort  an  answer  from  the  defendant,  have  rhiUipt,  i  SnI. 
heJd  that  it  is  no  evidence  for  any  other  purpose,  than  merely  to  ^5] 
shew,  that  such  a  bill  was  in  fact  filed,  or  to  prove  such  facts  as 
are  the  subject  of  reputation  and  hearsay  evidence,  as  the  plain- 
tiff's pedigree  and  the  like  ;(2)  and  even  of  this  some  doubts  have  (?)  ^^^  ^^f^- 
been  raade.(3)  Sybnum,7T. 

That  the  answer  of  a  defendant  is  evidence  against  the  per-  }^^\*-  '\ 
son  swearing  it,  or  those  claiming  under  him,(4)  there  can  be  no  Coif,  citAi 
doubt,  for  if  the  admission  of  a  man  is  received  as  proof  of  &  |[  J].' /^A*^' 
fiict  against  him,  much  more  ought  that  confession  which  he 
makes  on  oath:  but  still  it  is  considered  as  a  confession  only, ^^^ ^'^^^' 
though  under  a  higher  sanction,  and  therefore  is  admitted  in  no  (4)  t^dj 
case  where  a  confession  would  not  be  evidence ;  for  which  rea-  Robm^^ 
son,(5)  the  answer  of  an  infant  by  his  guardian,(d)  who  is  sworn  ^^  £«*(•  ^^• 
to  it,  is  not  received  in  evidence  against  the  rights  of  the  in-(5)Godb.dS6. 
fant  ;(A)  and  doubts  have  been  entertained  how  far  a  feme  coveri 
should  be  prejudiced  by  her  answer.*  v.  Pettj,  aiiui 

The  consequence  which  follows  from  the  answer  being  consi-^P^''^'^'^^'' 
dered  as  an  admission  only,  is,  that  the  objection  that  it  was  re» 
inter  alios  acta,  does  not  apply  as  in  the  case  of  other  legal  pro- 


of thfir  aotheiitieity.     CommonwaUh  v.  Longchampa^  Oyer  attd  'Perm.  Philad. 
1784,  M,  S  Rep, 

The  noicB  of  the  Ateembly,  unil  minnlct  of  Council,  were  admiitecl  to  prove  the 
time  of  (he  n'>tificaiion  of  ihe  repeal  of  nii  Act  of  Assembly  by  the  Kiog  an<1  Cooucil. 
Ln.  ofAtberUofi  w.  Robeton,  1  DaU.  Rep.  9.  Rt  vide  Ingham  v.  Cabbof  et  a/. 
3  JDaU.  Rep.  \9, 

A  prmleil  eo|>y  of  public  cloeameitts,  transmitted  to  Cotigreiis  by  the  President  of 
ibe  U^  5fa/e«,aoit  printeil  by  the  printer  to  Congress,  is  evidence.  RadeUff'H.  tJn. 
Ins.  Co.  7  Joknt.  Rep.  38— Aw.  Ed. 

(A)  Et  tide  MUb  v.  DemiU  et  ah  3  Johm.  C/u  Rep,  367.  FrQter  ▼.  Manh, 
iStttrkie*9Rep.^\. 

Vide  centra  in  an  action  for  an  assault.  Jatnet  v.  Hatfield,  I  Strange* a  Rep,  548. 
Et  Tide  SaUer  v.  Spdr^  Tayl.  Rep,  318.— Av.  Ed. 

*  fFrottetley  v.  B&ntHth^  3  P.  Will.  235.  In  this  case,  where  the  question  was, 
whether  the  wife  should  anawer  jointly  with  her  hnsband  or  not,  the  Lord  Chan* 
eellor  said,  **  1  do  not  now  give  any  opinion  whether  the  answer  may  be  read  against 
the  wife,  when  discovert,  or  not,  but  as  in  all  times  heretofore,  the  wife  as  well  as 
the  husband,  has  been  compelled  to  answer,  I  will  not  take  upon  myseli  to  over- 
throw what  has  been  the  oonatant  practice  ;'*  but  his  Lordship  said  he  would  not 
eompel  her  to  answer  any  thing  which  might  subfeet  her  to  a  foifetture^  though  th* 
hosbaud  subm  itled  to  answer .f 

t  Et  vidti  Bamn  t.  OrilUird,d  Ve9^^  JBeam.Rtp.  |S6.— Av. Ed. 
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Cbii|>.  II.  •.  2.  ceedings.    Therefore  in  the  case  jast  mentioned,  of  the  answer 
Aniweri  in  gf  ^^q  infi^nt  bj  his  gvafdiaiT,  the  admission  of  the  latter  so  made^ 
"  ^       though  not  evidence  against  the  infant,  maj  be  evidence  against 
,|x  Q^^,,       himself  ;(1)  and  in  an  action  against  B.  the  answer  of  A.  his 
Ma^rBtb,       partner,  to  a  bill  filed  against  him  by  other  ereditors^  was  ad* 
LffroyI^39^    mitted  as  evidence  of  the  facts  atated  in  it  ;(2)  as  was  also  the 
voluntary  affidavit  of  one  man,  who  was  jointly  interested  with 
Jackscmand'    another  in  an  action  brought  against  them  both.(d)  (t) 
•noiher,  yf^  hvLYt  before  seen  that  a  copy  of  the 'whole  judgment,  and 

903.  not  a  partial  extract  of  it,  must  be  produced  to  the  jury ;  the 

r3)  Viea  *i  f^^<>^  ^n  which  the  rule  was  established,  applies  with  equal 
cat' ,  Eseheq.  forco  to  proceedings  in  a  Coort  of  Equity,  and  indeed  every 
^!^*Br^h^^  Other  written  instrument.  The  defendant  is  entitled,  in  a  Court 
man*!  eaae,  of  Law,  to  haTO  the  whole  of  his  answer  read,(4)  and  so  far  was 
5i*)^',^o  pjpthis  rule  carried  in  one  case,(5)  that  where  one  answer  had  been 
Gould.  put  in  by  the  defendant,  and  on  exceptions  taken  to  it,  he  put 

(4)  Earl  of     ID  &  socond  answer,  he  was  allowed  on  an  information  for  per* 
^'  M^id  i^''7»  ^  ^^^^  ^^  second  answer  in  explanation  of  the  general 
10.    '  terms  of  the  first.    When,  therefore,  an  answer  is  given  in  evi- 

(5^  Rex  V  ^®^^^'  ^^^  party  producing  it  makes  the  whole  of  it  evidence 
Carr,  1  Sid.  for  the  defeudantf  of  the  facts  positively  stated  in  it :  though  not 
^^^'  of  those  which  are  stated  merely  on  hearsay,  with  the  addition 

(6)  Bdc  d6m.  of  the  deponent's  belief  of  their  truth.(6)(ik)*    Still,  though  evi- 

Fellattv.  Per- , - 

rars,  S  Boa.  k 

Pull.  542.  (t)  A  eonfiefltion  oontufaicd  In  an  noawer  to  n  bill  in  Bqnitj,  filed  bj  a  third  penoit, 

h  evktenoe  agaioat  the  defendant  in  n  auit  at  Common  Lav.   JEUdie  v.  JMnaXf 

1  Ma^.  JRtp.  42t.     Grant  v.  lackton  eUiL  Peake*9  Com.  903. 

Where  an  ojinver  ia  ^t  in  iaaue,  what  iaeonfeased,  need  not  be  prored.  Bart  ▼. 
Ten  Etfck  et  aL  8  JaAnt .  (X  Bep.  62. 

But  the  plaintiff  cannot  avail  himaelf  of  the  aoawer  of  a  defendant  who  ia  aabataii- 
tblly  a  pli»intifE:  Vide  Field  ettU.  v.  BoUandet  aL  6  CranehU  Bep.  8. 

The  answer  of  one  defendant  in  Chaneerj,  ia  no  evidcnee  againat  hit  ao-dafend- 
ant.  Phenix  t.  ^av.  ofingraham^  5  Johm,  Bep,  4t2.  Leedi  t.  Mar,  Iiu,  Co-  of 
,^lexandna,  2  fViieai,  Bep,  380.  Clark*t  exrt,  ▼.  Fan  Biemdyk,  9  Cranch*$ 
Bep.  153. 

But  it  it  againat  otlier  defendants  elaiming  through  him.  Field  et  at,  t.  BoOand 
et  al.  6  CranchU  Bep.  8.  Vide  Van  Beineadick  v.  Kane  et  aL  \  GaiL  Bef.  fiSO. 
BartUU  v.  MarthaU,  2  Bibb'e  Bep,  470. 

Subaequent  deelaralkma  by  a  party  to  a  ule,  whieh  go  to  take  away  a  vested 
right,  are  not  evidence.  Phenix  v.  Mt.  efingraham^  S  Jokne,  Bep,  412.— Ax.  £a. 

(Ar)  8ed  quere  vide  Bqfmanet  al.  v.  Smith,  I  Cainee*e  Bep,  157. 

The  eonfiemn  of  a  iMirty,  moat  be  taken  altogetlier.  •Vewtmiff  v.  Bfodk^^ 
1  DaU.  Bep,  240.  F^urd  v.  ^Oea,  ibid.  392. 

Where  an  answer  in  Ghanaery  ia  given  in  evidence  in  a  Omrt  of  Xov,  the  party 
ia  entitled  to  have  the  whole  of  his  answer  read,  and  K  il  to  be  naeised  as^rfina 
facie  evidence  of  the  faeit  slated  in  it,  open  however  to  be jrabuttcd  by  the  oppoiile 
party.  Laurence  v.  Ocean  Bn,  Co,  II  Johnt,  Bep,  280.— -Am.  Ed. 

*  la  CoQita  ef  Eqalty  s  diArrat  rule  pretilli  i  the  pliiatiff  bay  there  select  a 
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denee  of  the  fi^tt  so  poiitiTely  ttated,  it  it  not  conclusirel  j  so.  Chap.  n.  •.  9. 
but  the  plaiotiir  may  contradict  it  by  other  evidence  ;  or  if  the    chlne^? 
jury,  from  the  whole  circnmstancea  of  the  eaoe,aee  reason  to  be-  ......i...... 

Here  one  part  of  it»  and  to  disbelioTO  aaothi^;  they  may  use  the 

IMtftieofau'  adiBifMOB,  and  wfaeit  tbmt  ra  nftd,  the  defendant  it  obliged  CD  proTe  the 
aOCT*  ksit  ttMed  in  hit  antwer  by  otl^r  evidenee.    Tlmt.  vfaeiv  to  •  bill  hy  eredi- 
tora  AgviMt  ao  rxeeator  for  an  aeoiNUit,  tbe  ezeaotor  aatvered  that  l,lOOl  vaa  de- 
potited  by  tbe  teatator  in  bit  bandi^  ami  that  Mfter wards  on  luakiag  ap  bit  aceouott 
viih  tbe  tettator,  be  gave  a  bond  for  lyOtKV.  and  the  other  100^  waa  given  him 
iir  hit  trouble  sod  paint  m  the  teatater\  batinett )  though  there  wat  no  other  evi- 
4race  that  the  \9lQOL  waa  depoailed  but  tbe  eseewlar't  omi  oaih,  it  wiaa  Aeitf,  that 
when  an  antwer  vat  put  in  nBae,  what  was  coofetted  and  admitted  in  it  peed  not 
be  proved  by  the  plaintiff,  bat  that  it  behoved  tbe  deten()aot  lo  make  out  by  proofs 
what  wat  insisted  on  bj  way  of  avoidiaoee.    But  thit  wat  hekf  under  thit  distinc- 
tion t  when  the  defcndant  admitted  a  fiM,  aid  mttated  on  a  dMma/ketj  by  way  oC 
atoSdaaoe,  tken  he  ^ught  loprtv^  the  mat$er  m  Ait  definotf  beaanae  it  may  be  pro- 
bable that  he  admitted  it  out  of  apprdieotion  that  it  might  be  proved,  and  therefore 
snefa  admittanee  otight  not  to  profit  hiro,  trj  far  aa  to  past  for  truth,  whattoever  he 
says  in  avoidanee :  but  if  it  had  been  one  fact  ^  aa  if  the  defen^nt  ha|d  said  the  testa- 
tar  had  given  him  iQtf .  H  cnght  i»  be  allowed,  nokat  dhproved  t  baa— ac  nothhig 
of  the  facteharged  ia  admitted,  and  the  plaintiff  may  disprove  the  whole  fact  at 
twom,  if  he  ean  do  it.    And  it  being  urged,  that  here  the  pra(Mbility  wat  on  the  de* 
fendant*t  tide,  beeaute  tbe  testator  did  not  uke  a  bend  for  this  sum  aa  for  tbe  resi- 
due, the  Ohanaellor  said  there  waa  some  preanmptlon  in  that,  but  not  enough  to 
eorry  to  large  •  turn  witheot  better  aiteatatieo.    Jtnm^,  BSL  Vac.  ITGt^per  Cour- 
FBR,  Chanc.  Gilk,  lam  Ev.  59.    I  have  been  partiaular  hi  estraeting  the  whole  of 
this  eaae,  because  p<-rbapt  no  other  bett(>r  thewt  the  diatinetijn  between  tbe  rulet  of 
evid(poee  in  tbe  Common  Law  Courtt,  and  thoae  poaaesting  tn  equitable  jurisdietion. 
In  a  Court  of  law,  it  would  hare  been  taid,  ai  wat  urged  ai  thit  ante,  that  **  if  a 
nan  waa  to  hepeti  aa  to  ehaige  himtelf  when  he  might  muadly  have  denied  it*  and 
no  ttaHmong  cmdd  have  appeared^  he  ought  to  obtam  credit  when  he  aweart  in  hit 
own  ditcbarge.''    My  habits  of  thinking  ^nd  legal  notiona  baving  been  formed  in 
Courta  of  Law,  may  perhaps  hate  grrm  me  an  unbir  prejudice  m  favour  of  their 
ralea  ;  hut  I  do  eonfett  that  to  me  they  appear,  in  thia  per  ioalar  at  leatt,  moat  coo- 
ionant  to  reaaon  and  jottice. 

The  above  note  haa  given  riae  to  tnme  obtervationt  from  Mr.  Evans,  in  bit  nptes 
OH  Pothier  (vol.  S,  pp.  157,  8.)  He  tayt,.<* tbe  dittinetion  it  not  between  Coorti of 
iiuv  and  Equity,  but  between  pleadmg  and^ttdbnce;  and  that  if  an  anawer  in 
Cbnneery  waa  introduced  ineidenuUy,  and  merely  by  way  of  evidence  hi  a  Court  of 
Equity,  it  ought  to  be  treated  preoiaely  in  the  tame  way  ea  ia  a  Court  of  Law.  On 
tie  other  hand,  it  it  very  dear,  that  if  in  a  Court  nt  Uiw  a  plea  eonfettet  the  matter  m 
demand,  but  avoidt  It  by  other  ciroumstancet,  the  proof  of  thenvoidanee  it  incumbent 
en  the  defendant.''  Were  there  any  antilogy  between  the  proeeedingt  of  a  Court  of 
Law  and  thoae  of  a  Court  of  Equity,  there  would  be  grrat  weight  in  the  answer  given 
to  tbe  objection;  but  the  two  Courtt  proceed  upon  quite  different  principlet,  and  each 
hat  adofrted  modes  of  procedure  consistent  with  the  principles  upon  which  it  acts. 
In  a  Court  of  Law  the  plaintiff  states  his  case,  and  recovers  upon  the  evidence  which 
he  btmself  is  able  to  produce  in  snpport  of  iL  The  defendant  ia  not  caHed  upon  to 
make  any  confession  by  his  plea  \  if  he  does  to,  it  hit  own  voluntary  act,  and  there- 
fipre  ought  to  bind  him.  tn  the  cate  which  hat  given  rite  to  thete  obterfationt,  we 
nroat  tnppote  that  tbe  plaintifft,  the  creditort,  had  no  evidence  whatever.  Had  they 
sued  the  executor  at  hitr,  the  plea  of  piene  admitdttrovit  lirould  have  been  m  eom- 
plete  answer  to  their  actions,  and  no  money  conld  hare  been  reeorered  firom  the 


gg  PUaUC  WIUTINGS, 

Qhap.iiis.s.8&>ne  discretion  ia  this  instfiiure,  a^  in  ^very  ather,  of  drawing 
AniwitrB  in  g||Q)|  coiicluslon,  as  resttlts  from  all  the  circttmstances  taken  t#- 
^^^^____  gttther^l) 

(I)  VideBer-     Inhere  is  one. instance,  however,  in  which  a  part  of  an  anawer 
monv.Wood-inaj  be  read  without  making  the  whole  evidence,  and  that  is 
788.^^'  ^"^'  where  a  person  offered  as  a  witness,  has,  in  an  answer,  shewn 
himself  interested  in  the  event  of  the  cause  ;(2)  the  part  of  ike 
i>as  ^IchT'  &iMwer,  which  is  read  for  the  purpose  of  rejecting  his  testimony, 
97  C.  9.         does  not  entitle  bim  to  have  any  other  part  read,  and  this  for  the 
Bui.   .   .23  ^^^  of  all  possible  reasons,  viz.  that  by  doing  so,  the  very  pur- 
pose, for  which  it  was  prodiiced^  would  be  defeated,  and  he  wonid 
be  giving  his  testimony  in  the  answer  at  the  time  that  it  appear*- 
ed,  that  all  evidence  from  him  was  inadmissible. 
*  Affidavit.        Similar  to  an  answer  is  an  affidavit  of  a  man  in  the  course  of 
fs^Broch-     ^  cause  ;(3)  but  a  voluntary  affidavit,  or  one  not  made  in  tiie 
man's  ease,    course  of  a  judicitl  proceeding,  as,  for  instance,  one  made  by  the 
£ir?52^^      vendor  of  an  estaie  before  a  MasUr  in  Chancery ,  to  satisfy  the 
-purchaser  that  the  estate  was  free  from  incumbrances,(4)  cannot 
G^iSon,*  ^'  be  proved  without  projducing  the  original,  and  if  meant  to  be  re- 
s  Mod.  36.     lied  on  as  a  representation  upon  oath,  must  be  proved  also  to  be 
sworn  ;  for  if  onlr  the  hand. writing  be  proved,  it  has  no  further 
effect  than  an  adiiission  in  a  note  or  letter;  whereas  the  answer 
in  Chancery  alw&ys  being  on  oath,  it  is  in  all  civil  cases  taken 
to  have  been  sworti  by  the  defendant,  without  further  proof  of 

(5)  Giib.  Law  identity  than  copies  of  the  proceedings  in  the  cause;(5}  and  even 
Heoneiiv.  ^^  ^°  indictment  for  perjury,  proof  of  the  hand-writing  of  the 
Lyon,  1  Barn.  Mastef,  before  whom  it  purports  to  be  sworn,  and  of  that  of  the 

'    defendant  himself,  has  been  held  sufficient  evidence  of  the  ad- 

(6)  Rex  o.     ministration  of  the  Qath.(6) 

Morris, 

2Barr.  1189. ' — ; -~" 

defendant.  To  obtain  justice,  the  ereditors  file  a  bill  in  Equity  against  the  defen- 
dant, the  very  ground  of  their  eomptaint  being  that  they  are  remediless  at  Lav, 
though  ill  justice  the  defendant  ought  ib  tiay  tit«  money.  The  Court  of  Equity  does 
not  require  the  plaintiff  to  prove  Ilia  case  { the  defendant  has  no  means  of  compelling 
him  to  do  SO;  nor  can  he,  as  in  a  Court  of  Law,  p«H  in  such  a  plea  as  he  may  think 
most  advantageous  to  himself.  On  the  contrary,  his  conscience  is  pressed  into  the 
service  of  (he  pUinliff ;  the  defendant  is,  in  fact,  called  at  a  vitnetafor  him,  and  ob- 
liged, under  the  most  solemn  sanction,  to  state  the  case  %i  it  really  is ;  the  legal  re* 
suit  of  the  several  circumstances  is  not  sufficient,  tlie  circumstances  themselvtrs  must 
be  particularly  stated,  and  on  ibis  statement  alone  (for  we  are  all  along  spenking  of 
a  case  where  the  plaintiff  has  no  witnesses)  is  it  that  the  plaintiff  can  recov-rooe 
shilling  of  his  demand.  Where  then  exists  Ihe  atialgg>  between  an  answer  in  Chan- 
cery and  a  plea  at  Common  Law,  or  how  eau  this  gructice  of  a  Court  of  Equit)  be 
called  a  rule  Qiphading?  It  is  merely  a  case  oi  evidence,  and  if  the  plaiol  iff  choose 
to  avail  himself  of  the  defendant's  tesiin)oii>,  and  ii>  kt  him  a  witness  against  him- 
self, whether  the  answer  is  used  in  one  Court  or  in  another,  io  justice  «id  reason 
ODc  would  think  it  should  have  thie  same  effect. 
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The  nettlLiDd  of  preceedmgs  whieb  generally  come  from  theCh^p.  u.  s.  s. 
Court  of  Chancery,  are  tbe  deposittons  of  witnesses ;  and  as  the  t>.  P^^'twiw. 
depositions  taken  in  other  Coarts  stand  on  the  same  foundation*  — — — 
I  flbalf  here  consider  them  together.    These  are  not  received  on 
the  same  principle  as  the  answer,  namely,  as  an' admission  of 
the  party,  but  as  the  next  best  evidence  in  the  room  of  some 
other,  which  his  adversary  has  been  deprived  of:  and  therefore 
it  is,  that  in  no  case  where  a  witness  is  living  and  to  be  found,* 
shall  his  deposition  be  read  as  evidence  of  the  facts  deposed  to, 
or  for  any  other  purpose  than  to  confront  and  contradict  him,(  1 XO  ^^  ^  Tjlir 'k 
But  when  it  is  proved  thit  the  witness  is  dead,  or  that  he  cannot  2^.' 
be  found  after  the  most  dil^nt  search,  or,  as  has  been  said,  has 
fallen  sick  by  the  way,(2)  t  the  deposition  of  such  witness  shall  W  Benton  v. 
be  admitted  in  evidence ;  for  though  a  private  examination  does9^^^*Godb.  * 
not  irive  that  satisfaction  to  the  mind,  which  a  public  one  before  .^/  ,    _  , 

*  Iq  7Y09'«  eaie,  the  witnfrn  after  exMnination  beenme  raterctled,  and  was  a  par* 

ty  in  tbe  eaaie,and  Tm«Yoa,C.  J.  at  fini  thoogbt  that  liii  depoaiti^Q  might  be 

read :  bat  Taact  and  Blbvoos  being  of  a  coDtrary  opinion,  Tiuct  went  to  tbe 

King's  Beach  to  aak  the  opmioo  of  that  CoarC,  and  C.  J.  Holt  thinking  tHat  it  was 

not  eyidence,  Trktor  agreed.    Vide  etiam  Baker  ▼.  Lord  Fairfax,  I  Stra,  101. 

In  Xbuman  y.  CrMke,  9  LordSaym,  1166,  the  vitoeat  bad  been  eswminH  in 

Chancery,  and  there  referred  to  a  vritten  aeeount.    He  afterwards  b^'oame  blind, 

and,  on  a  trial  at  Law,  bis4epotitHMi  wu  read,  and  be  ealled  togire  parol  evidence 

io  support  of  iLt 

•  •      •' 

(/)  Plsrol  evideoee  of  what  a  witness  awore  on  a  former  trial  of  the  lame  ease,  f  • 
(who  %as  present  bat  had  forgotten  what  he  swore,)  is  not  tdroissible — it  can  only  i' 
be  done— 1st.  Where  the  witness  is  dead.  2d.  Insane.  8d.  Bejond  seas.  4th.  Where    , , 
the  Coart  is  satisfied  that  the  witness  has  been  kept  away  by  the  confriyaoae  of  the  J 
opposite  party.  Dragon  ▼.  fVeOa,  1  Mtt  &  Jlit  Cord*»  Rep.  409.  -    ^ 

A  deposition  taken  in  a  suit  between  ^,  and  JB.  at  the  instance  of  the  defendant, 
is  not  evidenee  against  H.  in  another  sail  between  B*  and  C  Hovey  r.  fTovejf, 
9  MqMB.  Mep.  SI6 

Bat  eridence  of  the  testimony  given  by  a  witness  on  a  former  trial  of  the  same 
eamse,  the  witness  in  the  nSean  time  having  been  convicted  of  an  infamoas  crime,  is 
not  to  be  received.  i>  Banm  v.  CromMs  et  oL  14  Miut,  Sep,  264.  Vide 
J>oweB  V.  FFaten,  17  Johnt.  Rep.  176. 

Evidence  given  in  one  suit  by  a  deceased  witness,  is  proper  evidence  in  a  sobse- 
qfwnt  one,  where  the  point  in  issue  is  the  same,  and  between  the  same  parties,  but 
also,  for  and  against  persons  sunding  in  the  relation  afpririee  in  blood,  in  eetaie,  or 
in  law,  Jdekeon  ex  d,  BaUo  y,  Lawton,  15  Johns.  Rep.  539.  Vide  Jackoon  ex.  d, 
OOieoptf  et  al,  v.  fVooltey,  II  'Johnt.  Rep.  446.  P^fram  v.  laeAeU,  %H,U  Munf. 
Rep.  193, 

On  an  appeal  io  a  criminal  ease,  what  a  witness,  whti  b  since  dead,  swore  in  the  ^ 
Court  bek>w,  camiot  be  received  in  evidence  against  the  defendant.  Suae  v.  AHcbu. 
OvertonU  Rep,  229.— An  Ed.  .^^--^ 


> 


f  Though  a  good  ground  for  postpooidg  the  triftl,  this  would  hurdly  now  be  •on- 
lidered  m  sufficient  to  make  the  depuution  evidenoe. 

%  Tide  ma  T.  aiOMey,  1  PHUimtnf*  Btp.  nO.—AM.  En. 

N 
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Chap.  n.  ^8.  a  Judge  and  jarj  does,  it  Ib  nevertheless  the  representation  of 
Deposit  luni.  ^|^^  witness  under  the  sanction  of  an  oath,  and  when  he  was 
■"—"■"^  equally  liable  to  cross-examination  by  the  party  against  whom 
his  deposition  is  oflfered ;  for  though  certain  questions  are  pro- 
pounded to  the  witness  in  the  form  of  interrogatories,  yet  it  is 
the  duty  of  the  commissioners,  before  whom  he  is  examined,  to 
use  all  means  to  get  at  the  truth  ;  and  they  are  not  strictly  tied 
down  to  the  words  of  the  interrogatories,  but,  as  Lord  Core 
(t)P»ooek'tgays,(l')  *' to  every  thing  else  which  necessarily  ariseth  there- 
To'^b.     ^'     upoQ  ^or  the  manifestation  of  the  whole  truth  of  the  n^ttter  in 
question.*'    fiifen  the  evidence  which  a  witness  gave  on  a  for* 
rs)  Coker  v.  mer  trial  between  the  same  parties,(2)  has  after  his  death  been 
8P^WU*563  ^^^  ^°  ^  ^^^^^  action,  a  foundation  being  laid  for  it  by  the  pro- 
duction of  the  posieA    But  this  is  not  allowed  in  a  criminrtil  pro- 
^)  Sir  John  secution.(3)    And  in  other  cases  ^  witness  who  is  to  prove. 
etfl^r^^St  Tr.  ^^^  ^A*  sworn,  should  give  the  precise  words,  and  not  what  he 
S65,  ke.        supposes  to  be  the  effect  of  the  evidence.(4)(m) 

(4)  Vide  4  T. 


890. 
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fm)  An  answer  in  k  deposition  ths(  an  er^orfe  oertifieate,  which  the  witnctt  had 
giren  is  tnie,  is  not  evidence.  Bichardion  ▼.  Golder,  C.  C  Penn,  Oct.  1811,  M,  S. 
Hep. 

An  ex  parte  ffffidavit  ofan  Insolvent  debtor,  is  ioadmissible  on  a  qaestioo  of  setting 
aiid«  an  exeention  on  his  goods   Plankenhom  v.  Cave,  S  TetUet^  JRep.  STO. 

DepiysHions  taken  in  a  loreign  Court  of  Adroiraltj,  may  be  read,  to  shew  on  what 
ground  (he  sentenee  went.  Dederer  v.  Deh  Int.  Co*  C.  C.  Penn.  Jipril,  1807, 
Jlf.  iS.  Sep. 

The  depositions  contained  in  the  proceedings  of  a  foreign  Court  of  Admiralty, 
condemning  a  yesael,  are  not  cTfdenee  in  an  action  upon  a  policy  of  iosurftnee  On  the 
▼essel.  Mur.  Int.  Co.  ▼.  Bid^ton,  6  Cranch't  Hep.  907. 

A  deposition  taken  de  bene  ette,  before  mirr.  61ed,  aUowed  onder  the  cirmim- 

stsnces  of  tlie  case.  Mimfordv.  Church,  1  Jehm.  Cat.  147. 

Depositions  taken  before  the  trostees  of  an  absooodtog  debtor,  may  be  used,  the 

{'>  tmst^s  being  ageoUfor  both  parties.  Cox  ▼.  TrvMteet  of  Paine,  7Johnt.  Bep,  S98. 

Depositions  taken  by  consent,  in  a  former  eaose  in  which  the  defendant  was  a 

*party,  and  where  the  same  title  came  in  qoettion,  were  ruled  not  to  be  evidence. 

.Xet.  offVetton  v.  Stammert,  1  IkUl.  Rep.  2. 

It  is  a  settled  rule  ol'  law,  that  what  a  witness  has  sworn  on  a  former  trial  be- 
tween the  same  parties,  for  the  same  caiia^  of  action,  may  be  given  in  evidence  i« 
\  case  of  his  death.  Milet  v.  C^Hara,  4  J^km.  R^.  111.  Richardson  v.  Let  ofStev- 
)  aH, «  Serf.  &  R.  Rep.  84.  JJghtner  v.  Wike,  4  &ry  U  R.  Rep.  i»5.  And  so 
I  where  the  witness  is  o«t  of  the  State.  MagiU  v.  Kkufmant  4  Scrg.  U  R.  Rep. 
^  ,J^19,  Carpenter  v.  Grof^  5  Serg,  U  R.  Rep.  168. 

It  set ms  that  a  deposition  or  verdict  in  a  former  cause  'm  relation  to  the  aimc 
J^  qiQesUiMt  between  the  same  pUhitifT,  and  a  co-administrator  of  the  same  defendant, 
^^   is  evidence.  Bcnderau  v.  MofUgomery,  C.  C  Pmn.  Mv.  lt9i,M.  S.  Rep. 

Depositions  taken  in  a  suit  with  xhejfactw,  may  be  read  in  a  suit  with  the^ri>t- 
cipal,  tor  tlvB  nme  caose  of  aoOon.  Ritchie  U  Co.  v.  Lyne,  t  Call.  Rep.  489. 

But  the  notes  taken  by  a  counsel  of  the  testimony  of  a  deceased  witness,  sQpported 
only  by  his  own  oath  that  he  believed  he  took  down  the  sabstance  of  what  (he  wit- 
'^  neas  sai<^  are  not  e? idenee.  Ughtner  t.  Wihe^  4  Serg,  Cf  R.  Rep.  203. 

* 


f 
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It  sometimes  happens,  that  when  witnesses  are  resident  abroad,  chtp.  n.  a.  s. 
or  about  io  leave  the  kingdom,  or  there  is  reason  to  fear  their  i^P<'*>i<(»«- 
deaths,  depositions  are  taken  bj  the  consent  of  the  parties  in  a  " 

cause,  or  under  the  direction  of  a  Court  of  Equity,  on  a  bill  filed 
ftir  that  purpose  ;  and  bj  Stat.  IS  Geo.  S,  c.  63,  i.  40,  it  is 
enacted,  that  in  all  cases  of  indictments  or  informations  laid  or 
exhibited  in  the  Court  of  icing's  Bench  for  misdemeanors  or 
offences  committed  in  India,  that  Court  may,  upon  motion  by 
the  prosecutor  or  defendant,  award  a  writ  or  writs  of  mandamua, 
requiring  the  Chief  Justice  and  Justices  of  the  Supreme  Court 
at  FM'ffiiUam^  or  the  Judges  of  the  Mayor's  Court  at  Madras, 
Bombay,  or  Bencooleri,  as  the  case  may  require,  to  hold  a  Court 
for  the  examination  of  witnesses  and  receiving  other  proofs*  .; 

And  after  directing  the  mode  in  which  the  Court  is  to  be  holden, 
and  the  examinations  taken^  transmitted  to  England,  and  deli- 
Tered  into  Court,  the  Statute  goes  on  to  enact,  that  such  depo-  .*: 


KortlMiMileftofa  Jadce  who  presided  at  •  former  trml.   Milet  w.  O^Baira,\  ^* 
Jitfifi.  JUp.  lOS.  Bt  vide  Ft9ter  e(  oL  v.  Sham  et  al.  7  Sergr-  &  B,  Rep.  168. 

A  copy  of  ft  Judge's  noif  t  of  the  tettimony  of  a  wittim  mwe  deooMed,  laken  oo 
m  former  trisl,  and  certified  by  the  Judge  to  be  Mtrae  eojiy,  is  not  eridenoe;  nor 
are 'the  onginal  notes  eridenoe  wkhoot  the  otlb  of  a  Judge.  Jaek§9n  ei  al,  ? .  ffityi   i 
theater,  9  Teatea'  Sep.  5S9.  S.  C.    iiZMl.  Rep,  SOS.  '  " 

The  testimony  of  a  vjtoeat  (sioee  dead)  on  a  question  of  bail  io  the  sam«  ease, 
ia  to  be  considered  as  a  deelaration  inpaU  in  the  pretenee  of  thf  party  i  where  be  ' 
agrees  to  (he  ststement,  it  may  be  reeeivHl  as  hia  eoofession ;  where  he  is  silent,  the 
jnazim  qtd  facet  eoruentire  Udetttr,  is  applieable*)  but  where  he  denies  it,  the  testi- 
iBonf  b  inadmissible.  Jadtaen  et  aL^,  9FtncAeaCer«  S  T^olat*  Rep,  SS9.  S,  C.  4 
Datt,  Rep.  905. 

Depositions  uken  between  the  same  parties  on  a  ccmeiK,  before  the  Board  of  Pro* 
perty,  are  inadmissihie, although  the  witnesses  are  dead.  Mtnfgwneiyjm  Sne^g^raat, 
S  Teatee'  Rep.  S30.  De  Bbmm  etaJU^.  Gaibreaih,  S  Do.  315.  Sffierman  ▼.  JMU, 
4  Jh,  9SS. 

A  depositkm  swam  to  between  referees  appointed  by  a  rale  of  Coart  between  the    ' 
aam*'  paities,  in  a  former  suit,  for  the  same  tondst  tlie  witness  hsTing  died,  sine^' 
the  refpmee  was  ruled  madmissible.  Startt  t.  QbamUn  H  oL  eilad  S  TeaUt*  Rep, 
23«,  n. 

Bat  a  deposition  read  lo  artritratora  in  a  dispute  bttveen  the  same  parties  St* 
years  before,  and  afterwards  confirmed  on  the  personal  examiSation  before  them 
«r  the  witneas,  waa  admitted,  the  witness  being  dead.  WMbe  t.  BiMng,  1  Teal^ 
Rep.  400.  « 

A  depodtjon  once  read  in  evidence  without  opposition^  cannot  be  afterwar'  ^ 
y^md  to  as  being  irregQlariy  taken.    Evan*  v.  Bettkh,  6.  Wheat.  R^.  Mr  ^^^ 
frhUer.jrtblins^,n  Johiu.Rep,l9B. 

Where  a  prisoner  had  procured  a  witness  to  go  sway,  erideo^e  of  -^^  ^  "^ 
tittified  before  a  gnnd  juiy  yas  admitted.  Rex  ^..Marber,  1  R^et.J^'  f^* 

It  seems  thst  if  the  testimony  of  what  a  witnes«  twore  at  a  former  '  ^  ^^f^' 
compaaied  with  the  paetea  or  record  of  the  former  iuit.^nd  M  ti^®  *!!,*  ^^f**" 
tSon  be  made,  the  cf idence  it  j— t-s-svi-     n-ij.  •  fi.,-—-^  •'•«»•  M^-  *51, 

Tide  pQit.*A«.  Eo. 


JMtT.  Gunnte^ 
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Chap.  II.  8. 3.  sitions  being  duly  taken  and  returned,  shall  be  allowed  and  read; 
rii!ifri>rMHi  ^^  ^^^  ^  deemed  as  good  and  Qompetent  evidence  as  if  the 
tobk  a  cause  of  witness  had  been  present  and  sworn  and  examined  viva  voce  at 
trindiar"'*^  any  tnai  for  such  crimes  or  misdeopieanors :  and  that  all  parties 
-  concerned  shall  be  entitled  to  take  copies  of  such  depositions  tkt 
their  own  costs  and  ehaifes. 

The  44th  section  of  the  same  Aet  makes  a  similar  provision 
in  civil  actions  or  suits  in  any  Court  of  Law  or  Equity  in  Eng- 
m  Vide  tand,  for  which  cause  arises  in  India i(l)  and  though  this  clause 
GiXu^^^'  ^^®  ^^^  ^^^^  ^^  former,  name  the  defendant,  yet  it  has  been 
1  B(it.  k  Pat.  held,  that  the  writ  may  issue  at  his  instance  as  well  as  that  of 
^^^-  the  plaintiff-(2) 

(e)Griiiardv.  But  in  cases  where  a  party  offers  this  secondary  degree  of 
1  Brod'.  &  evidence,  he  ongKt  to  Adduce  some  kind  of  proof  to  shew  tbat 
Bing.  519.      he  is  not.  capable  of  giviiig  that  which  is  ordinarily  required  ;(3) 

(3)  VideSaik  and  therefore  when  the  witness  is  usually  resident  in  JEng- 
^^^'  land,{4)  Qr  was  here  when  the  examination  was  taken,  it  must 

(4)  Fooiiek  v.  be  proved  that  he  is  out  of  the  jurisdiction  of  the  Court  at  the 
Ca.*92.^  ^'  *^™®  **'*  deposition  is  offered  in  evidence,  for  if  he  is  within  it; 

he  himself  must  be  called  as  a  witness,  (n) 


(ji)  VV^here  a  depotitioo  wm  Uken  by  a  eommiwioner  m  a  foreign  eovntij,  who 
eeiitSed  that  the  tritnest  was  ditly  twvni,  without  thewmg  hj  whom  or  i&  what 
manner,  it  waa  h^ld  admitiible.  Stocking  w.  Sa^eetal.  I  Con.  Rep,  519. 

In  the  tr.  Stain,  as  well  as  State  Coarts  in  Pmntylvania,  the  depoaitiona  of 
witpfsses  aif  taken  by  tirtne  of  ralvs  of  Court.  In  the  Sapreme  Court»  Rule  Slat. 
District  Couin,  City  and  County,  Rule  47t^.  CommoD  Pleas^  Role  Sttb,  and  in  the 
Circuit  CoQrt,  Rules  12th  and  r6th. 

A  rule  to  take  depositions  de  bene  eeee  of  going  witnesses.  Ice.  may  be  granted 
before  the  return  day  of  the  writ.  Gilpin  t ,  Stmph,  I  IkkU.  Rep,  851. 

So  where  defendant  waa  in  eonfinement,  u(H)b  affidavit,  Ico.  SMe&imy  ▼.  Co- 
venhovenpilnd.i64i. 

In  JVew  York,  depoaitiont  of  witnesses  in  eertain  otaeamay  be  token,  de  bent 
ewe,  by  a  Judge's  order,  withoQt  the  eonaent  of  the  opposite  partr,  hot  upon  no- 
tice. •  ^^ 

The  <'zamination  may  be  taken  after  (he  eommenoement  of  the  suit,  and  before 

>Mf  joined.  CenckHn^.  Bart,  1  Johiu.  Cat.  lOS.  Mwnferdt.  Ckureh^Oid,  147. 

The  mode  of  examining  the  witnesses,  and  of  returning  their  examitiations,  must 

"^w  ttrictly  the  Statuie,    Vide  randerveot  v.  Oa/.  Ihe,  Co.  3  Johne.  Cae.  137. 

f^ott  \  *  '^''*'*''"*'  ^  ^«'«*'  *^P-  ^^   W^^  ^'  Mafield,  2  Do.  260.    Seuehe- 

Merri/t'  ^^^^*  ^  '^^^'  ^^'  '^^-  ^^^^  »•  Pahiek,  ibid.  478.     Riam  t. 

For  Ihi^  ^  ^^'  <^o^»  ^  Thompten,  1  Comim'  Rep.  517. 
IJr.  iiaiv  P"*^**®  '"  Connecticut  of  Uking  depositions.  Tide  Sirift^e  Skfst. 
For  the  prV:      •    ^i     ^      ^      .....   ^  « 

Biit  this  iloesit  '  \        , .  ^  ,      .      « 

only  to  ihoM^  of  tb^  Wf  to  oases  m  the  Sopreme  Court  of  the  U.  SUOee,  boC 
can  onh  hv  taken,  nP^'  "*'  ^Z'*"'*  ^ourt.    Depi»tioos  in  the  Supreme  Court 

Rep.  314,  S.  C.  in  S^f^'^^T^:  •«««^«"«  *»  »•»  ">lef.    The  ^^,  3  Gail. 
^  ^i   17.  iS.    %  Wheat,  Rep.  9lb7. 
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In  crimintl  cases  depositions  are  taken  hj  virtue  of  the  Sta-  chap.  ii.  s.  2. 
tutes  1  &  £  Philip  ^  Mary,  c  13,  and  2  &  S  PhUip  ^  Mary,  c.  »«i'"«»ti"«>- 
10.     Bj  the  first  of  those  Statutes  it  is  enacted,  "  That  justices  " 

of  the  peace,  or  one  of  them,  when  a  prisoner  is  brought  before 
them  for  manslaughter  or  felony*  before  any  bailment  or  main- 
prize,  shall  take  the  examination  of  the  prisoner,  *  and  informa- 
tion of  them  that  |>ring  him,  of -the  fiact  and  circumstances  thereof; 
and  the  same,  or  as  much  thereof  as  shall  be  material  to  prove 
the  felony,  shall  pat  in  writing,  &c."    The  provisions  of  this 
Statute,  relative  to  cases  where  the  party  is  admitted  to  bail, 
are  by  the  other  Statute  extended  to  those  where  he  shall  be 
committed  to  prison.  On  these^  Statutes  it  has  been  holden,  that 
if  in  a  case  of  felony  one  magistrate  take  the  deposition  on  oath 
of  any  person  in  the  presence  of  the  prisoner,(l)  (a)  whether  the  Q )  R«x  v. 
party  wounded,  or  even  an  accomplice  :(2)  and  the  deponent  die  LeJich  Cr.^' 
before  the  trial,  the  depositions  may  be  read  in  evidence ,  but  if  Cas.  512. 
the  prisoner  be  not  present  at  the  time  of  the  examination,  it(2)B«zt7. 
cannot  be  read  as  a  deposition  taken  on .  oath ;  tiiough  in  cases  ^"^J?^*^* 
where  the  party  wounded  declared  himself  apprehensive  of  death 
or  was  in  such  imminent  danger  of  it  as  must  necessarily  raise 
that  apprehension,  it  may  be  read  as  his  dying  declaration,(3)  r^)  Rex  v. 
though  not  signed  by  the  witnesfl.(4)    This  Act  of  Pariiament^f  ^ 
only  extends  to  cases  of  felony,  and  therefore  such  examination 
cannot  be  read  on  an  information  for  a  libel.(5)  i{2J^?ns  & 

'  Windham , 

2  Lcaeh.  Cro. 
Depotttiont  taken  according  to  the  proviaoln  the  SOih  see.  of  the  Jadieiaiy  Act  of  Cat.  996. 

1789,e.  90,nnAer%dediniua  potettatem^  acoordmg  to  the  usage,  when  it  may  be  neeet- 
■anr,  are  under  no  circanit6inoea  to  be  oonsidt-red  as  taken  de  bene  nw,  whether  the  (^).  ^^  ''!* 
vitoess  reside  beyond  the  proeessof  the  Court  or  within  it$  the  provisions  of  the  A«t  mi"*'  ' 
relative  to  deposilibns  de  bene  etse,  being  confined  to  those  taken  ander  the  enact- 
ing part  of  the  section.  Sergeants  let*  ▼.  BiddSe  et  al,  ^  Wheat,  fiep.  508.  In  re- 
ference to  depositions  tBk(*n  db  beiie  ette,  and  on  eommlssions  in  the  U.  Statee, 
Courts,  Tide  Grant  v.  J^aylor,  4  Oawh^e  Rep.  SS4.  Seal  t.  Thomfmn  et  al. 
8  Do.  70.  The  Arjo,  2  Gallu.  Rep.SlA,  S.  C.  in  Sup.  Ct,  U.  S.  2  Wheai.  Rep. 
287.  GilfivM  ▼.  ConMi^ua,  1  Petert*  Rep.  85.  Let.  ofBrovn  ▼.  Galloway ^  ibid. 
291  •  WiUinff  ef  aU  v.  Conteqtta^  ibid,  301 . 

Where  a  commission  was  sent  to  a  Foreign  country,  sn^  the  government  refused 
to  let  the  commissioners  act,  as  being  an  nssoroption  of  sovereign  power,  but  it  was 
executed  by  the  Judge  of  a  Court  of  the  country,  in  the  presence  of  the  commis- 
sioners, the  depositions  of  the  witnesses  we're  admitted ;  but  the  Cotirt  observed 
that  they  would  see  that  the  evidence  wss  fairly  tMken.  Winthrop  v.  Un,  Jhts.  Co^ 
ecus-  Perm.  8  Condy't  Marthatt^  70(;,  n. 

The  Circuit  Court  of  the  V.  State t,  will  issue  letters  rogatory,  for  the  purpose  of 
obtaiomg  testimony,  when  the  government  of  the  place  where  the  evidence  is  to  be 
obtained  will  not  permit  a  commission  to  be  executed.  J^ltott  et  al.  v.  U»  Statet, 
1  Petert* Rep.  9S5.— Av.  Ed.  ''    , 

(a)  Vide  Rex  ? .  Smith,  2  Starkie't  Rep,  909,  Und.  I  Mblt't  JV.  P,  Rep.  eu.*- 
Am.  Ed.  * 
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Cbiip.  II.  1. 8.  In  like  manner,  depositions  taken  before  a  Coroner^l)  have,  ia 
DepoBjiioni.  ^j^g^g  ^f  j}^^  death,  •r  absence  beyond  8ea»  of  the  writnesses,  and 
""""""■""■^  where  there  is  reason  to  believe  that  the  prisoner  sent  them 

wich^Beiise,  ^^^JJC ^)  ^^^°  "^^^  ^°  ^  ^^^  ^^^  murder.*  And  where  a  preg- 
1  LeT.  ISO.  nant  woman  died  after  examination,  but  before  an  order  of  filia* 
(2)  Thatcher  tion,(3)  such  examination  take;i  under  the  Stat  6  G.  2  c.  31,  was 
^^g!^*^  held  to  be  admissible  evidence  on  an  application  to  the  Quarter 
Jones,  53.  .  Sessious  to  make  an  order  of  filiation  on  the  putative  father ; 
Vide  Bar-  ^^^  uncontradicted,  to  be  conclusive.  And  a  still  stronirer  ef- 
St.  Tr.  496.  fect  is  bj  the  Stat.  33  Geo.  3  c.  9,  given  to  an  examination  of  a 
.  J.  ^  soldier  under  the  mutiny  Act,  which  may  be  read  at  any  future 
Kavensione,  time,  whether  be  be  living  or  dead,  as  evidence  of  his  settle- 
5  T.  Rep.  373.  ||ient.(4)  But  in  a  case(5)  where  two  justices  had  taken  the  ex- 
r4)  Rex  V,  amination  of  a  common  pauper  relative  to  his  settlement,  but 
Warminster'^  did  not  remove  him  thereon,  and  he  afterwards  became  insane, 
3  Uarn.b  the  Judges  of  the  Court  of  King's  Bench  were  equally  divided  on 
Aid.  ivL  ^^  question,  whether  two  other  justices  could  remove  his  family 
(5)  Rex  V.     on  that  examination. 

3t!1^p'.707.     Several  other  cases  under  similar  circumstances,  have  since 

come  before  the  Court ;  in  one,(6)  the  pauper  having  been  exa- 

(6)Rexv.      mined  and  removed  by  two  justices,  after  notice  of  appeal,  and 

Counn">s      before  the  trial  of  it,  absconded,  and  could  not  be  found  ;  never- 

1  East,  373.    theless  the  Court  held,  that  the  respondents  could  not  read  his 

examination'  on  the  hearing  of  the  appeal ;  and  in  two  subsequent 
Rex  V.     cases,(7)  the  Court  of  King's  Bench  declared  that  the  evidence 

Bton7  ^'^'    ^^'^^^^  i^  ^^^  ^^^^  ^^  ^^^  J^ng  ▼•  Eriswell  was  not  admissible, 

2  EKBt,  54.      and  rejected  a  similar  examination  even  after  the  death  of  the 

Rex  V.  Abent'  _  ^ ,_  _^_ 

It  was  before  observed,  that  a  verdict  could  not  in  general  be 

given  in  evidence  against  a  man  who  was  not  a  party  to  the 

cause*  and  consequently  had  no  power  to  cross-examine  the 

Rttthworth  v.  Witnesses.    This  rule  applies  equally  to  the  case  of  depositions 

Pembroke**^    which  are,  as  to  a  stranger  to  the  cause,  mere  ex  parte  examina- 

Hard.  47^!     tions ;  and  therefore,  unless  in  those  particular  cases  where  the 

*  In  (he  ca»e  of  th«-  Xing'  ▼.  JRrisweUf  it  was  ai^ed  bj  Mr.  J.  Buller,  that  the 
exaoiination  of  the  pauper  was  adnDissible )  and  in  answer  to  the  objection,  that  it 
was  (aken  in  the  absence  of  the  parties  to  be  sffected  bj  it,  he  instanced  the  case  of 
depositioiis  taken  before  a  Orrvner^  which  Fere  always  evideuce,  thou{;h  the  partjr 
iras  not  present.  I  do  not  find  that  this  point  has  ber'n  expressly  decided  in  any  re- 
ported case  ;  Mr.  J.  Bctllkr  is  reported  to  have  said,  that  it  was  so  settled  in  1  Ln^ 
180,  and  Kd.  55  ;  certainly  nothing  of  the  kind  appears  in  those  books  ;  neverthe- 
less, the  prHciice  hHs  been  to  admit  them  after  the  death  of  tlie  witness,  without  in- 
quiry wh<  thrr  the  psrtj  was  present  or  not  \  and,  notwithstanding  the  ohjeetion  of 
oouns^^  they  wer*^  received  by  Mr.  B.  HoiBAV,  in  the  Eing^  v.  Furtfyf^  Maid' 
stone  Sum,  At9»  1794. 


Fei 


NOT  RECORDS.  95 

Legislature  has  qaade  them  evidence  against  all  persons,   orchap.  11.  t.'z. 
where  they  fail  within  the  exception  before  noticed,  in  the  case  Dcpwiuooi. 
of  judgments,  as  affording  evidence  of  the  lex  loci,*  they  are  not    " 
admitted  to  be  read  against  him.(/))    We  have  before  seen  that 
depositions  as  to  facts  in  dispute  are  no  evidence  of  p«;digree 
more  than  in  other  cases  ;(1)  and  therefore  in  such  cases,  as  in  (i)  Ante,  17. 
others,  a  ground  must  be  laid  for  their  reception  as  proceedings  D^oi^ary 
in  a  cause,  by  connecting  the  person  against  whom  they  are  of- Peerage  Gate, 
fcred  in  evidence,  in  interest  with  the  party  in  the  cause  wherein  p^jf  6114. 
they  were  taken,  however  remote  the  time  of  the  examination. 
The  other  rule,  namely,  that  a  man  who  is  not  bound  by  pro- 
ceedings shall  not  avail  himself  of  them,  applies  with  still  greater 
force ;  for  if  this  were  allowed,  he  might  use  all  those  deposi- 

*  In  an  action  by  the  copyholder  against  the  Lord  of  a  manor,  for  a  false  retom 
to  a  mandanmtf  in  which  a  custom  was  set  forth  in  respect  of  copyholds  granted  for 
twoliret,  that  the  aarvWing  life  might  renew,  paying  to  the  Lord  sach  fine  as  shonld 
be  set  by  the  homage  to  be  equal  to  two  years  iroproved  valae,  and  not  guilty  plead- 
ed, depositions  made  in  an  ancient  tuit,  instituted  gainst  a  former  Lord  of  the  ma- 
nor, by  a  person  who  claimed  to  be  admitted  to  a  copyhold  for  ll?es,  opon  a  custom 
for  any  copyhold  tenant  for  life  or  lives  to  chsoge  or  fill  up  bis  lifes,  paying  to  the 
liord  a  reasonable  fine  to  be  set  by  the  Lord  or  his  steward,  (and  which  depositions 
wrere  made  by  witnesses  on  behalf  of  sacb  copy  bolder)  were  held  to  be  admissible 
evidence  for  the  Lord,  as  depositions  on  behalf  of  a  person  standing  pari  Jvre  with 
the  platntifi;  althongh  it  wa^  not  proved  (hat  the  persona  making  such  depositions 
were  copyholders,  larther  than  as  it  appeared  from  the  depotitioas  themselvea. 
The  Court  added  in  this  case,  that  considering  these  depositions  merely  as  declara- 
tions, tbey  were  still  not  objectionable  on  accoaot  of  their  being  mtide  pott  Utemnuh- 
Sam,  because  the  same  custom  was  not  in  dispute  in  the  former  suit  as  in  the  present. 
lYeeman  v.  PhUUpt^  4,M.C^S.  486.    Sed  vide  ante,  34. 

{p)  An  ex  parte  deposition  before  the  Board  of  Property,  maybe  read  to  the  jary 
by  the  party  against  whom  the  decision  of  the  Board  ia  given  in  evidence,  to  shew 
the  grounds  on  which  tbey  proceeded.  Ounxahu  et  aL  v.  Hoover  et  al,  6  Serg;  ^ 
JR.  Rep,  118. 

Depositions  taken  officially  by  a  public  agent  ref  iding  abroad,  relative  to  the  cap- 
ture, are  evidence  in  an  action  brought  against  him  by  the  captors.  Bingham  v.  CtUh- 
but,  3  Doll.  Bep.  39. 

In  IfnoeU'e  let.  v.  TUden  et  ai.  1  Bar,  U  J^tBen,  Bep,  84»  in  an  rjeotroent,  the  V* 
Coort  permitted  the  plaintiff  to  prove  to  the  jury  what  a  deceased  jierson  proved   * 
before  oOmmissionersappotntedby  Act  of  Assembly  to  perpetuate  boundaries,  8(0.   ' 
Et  tide  Bladen'e  let.  r,  Cockey,  Uid.  290.  Jaekew  tx.  d.  Pottery,  Bailey,  i  Johns,    '/ 
Blip,  17.  ^^-  -    ^ 

What  was  admitted  in  a  former  suit  between  those  whose  interest  is  represented 
by  the  parties  to  the  suit,  wUl  be  admitted  io  evidence.    PUeh  v.  Hyde,  JSrb,  Bep.    ^ 
£5S.  '^^ 

Depositions  taken  in  a  suit  relative  to  the  same  sobjeet  matter,  cann^  be  read  In 
asQbaeqoent  cause  between  different  parties.  Bowey,  Smith,  I  CaU.  Bep,W. 
Vide  Stevene  v.  Payne,  2  BoQi*9  Bep.  83. 

The  depositiaa  of  a  witness  who  afterwards  becomes  interested,  and  is  in  full  life 
at  the  time  of  the  trial,  is  not  admissible.   Jnoin  v.  ;Reed  et  ai.  4  Teates'  Bep,  5\Q. 

Vide  ante,  p.  90.~A«.  Ed. 
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Chfip.  II.  8.2.  lions  which  made  for  him,  and  those  of  a  contrary  desciiptioti 
Depositions,  ^ould  not  be  used  against  him,  because  he  had  no  power  to  crota- 
.  examine  the  witnesses, 

I  shall  here  mention  only  one  case  in  which  depositions,  are 
made  evidence  against  all  persons  by  particular  Act  of  Parlia- 
ment, and  that  is  in  the  case  of  bankruptcy.  By  Stat.  5  Geo.  2 
c-  30,  it  is  enacted,  "  that  commissions  and  depositions,  or  any 
part  of  such  depositions,  may,  on  petition  to  the  Lord  Chaned- 
lor,  be  entered  on  record  ;  and  in  case  of  the  death  of  the  wit- 
nesses proving  the  bankruptcy ,  or  in  case  the  commission,  depo- 
sitions, proceedings,  or  other  matters  or  things,  shall  be  lost  or 
mislaid,  a  true  copy  of  such  commission,  &c.  signed  and  attested 
OB  therein  after  is  mentioned,  shall  and  may,  ttpon  all  oecaiion$ 
be  given  in  evidence  to  prove  such  commission,  and  the  bank- 
ruptcy of  the  person  against  whom  such  commission  hath  been 
or  shall  be  awarded,  or  other  matters  or  thing8.(9) 
If  a  commission  issue,  and  a  witness  prove  an  act  of  bank- 
janaon  v.  ruptcy  on  ti  particular  day,  and  die,  his  deposition,  when  enroll  ed» 
Dou**i"244  °**y  ^  given  in  evidence  to  prove  the  act  of  bankruptcy,  and 
the  time  it  was  committed^  against  any  person  w4iatever ;  and 
therefore,  if  a  creditor  of  the  bankrupt  levy  his  goods  under 
an  execution  after  the  day  on  which  such  act  of  bankruptcy  is 
proved,  the  deposition  is  sufficient  to  overturn  it. 

It  is  well  observed  by  Mr.  Douglas,  in  a  note  on  the  case  of 
Janson  v.  ffilson,  that  there  is  a  remarkable  inaccuracy  in  this 
Act  of  Parliament  After  prescribing  the  manner  of  entering 
the  commission,  &c.  of  record,  it  says*  that  true  copies,  signed 
as  therein  after  mentioned,  shall  and  may  be  given  in  evidence ; 
but  there  is  not,  in  the  subsequent  part  of  the  clause,  nor  of  the 
Act,  any  provision  for  attesting  and  signing  the  entries  so  made. 
It  is  only  enacted  that,  **  the  Lord  Chancellor  shall  appoint  a 
-person  who  shall,  by  himself  or  his  deputy,  by  a  writing  under 
his  hand,  enter  of  record  such  commission,"  &c.  On  a  liberal 
construction  of  the  Act,  it  might  possibly  be  implied  that  power 
was  given  to  such  officer  to  certify  his  enrolment,  and  then  his 
certificate  would,  as  we  have  seen  in  other  instances,  be  suffi- 
cient evidence  of  the  copy ;  but  the  safer  way  would  certainly 
be  to  prove  it  examined  with  the  original  also. 

It  is  a  general  rule,  applicable  to  all  proceedings  in  Courts  of 

• 

(?)  Certified  eopies  of  the  proceedings  filed  in  the  Diitriet  CoMrt  of  the  Commit- 
•ioDers,  aoder  the  lute  bankrupt  law  of  the  U.  State9,were  held  prima  fade  «vi- 
denee,  againat  all  persons  of  the  oommission,  trading,  and  act  of  bankniptcj.  Rugam 
T.  Wen,  I  Binn,  Rep,  263.— Aw.  Eo. 


)f  OT  RfiCOttDS.    '  9^ 

Squity,  that  In  order  to  give  in  evidence  an  answer^  depositions,  ch^p.  It.  •.  2. 

affidavits,  or  anj  other  interiocntorj  proceeding  in  a  cause,  a  D^pMitiom. 

foundation  mnat  first  be  laid  by  proof  of  all  the  former  stages  of  " 

it  ;(1)  as  the  bill  to  make  way  for  the  answer  ;(2)  the  bill  andy^^^^i^J* 

aoswer,  or  that  the  defendant  was  in  contempt,  as  the  founda-  ^^  £▼•  ^^^ 

tioR  for  the  depositions,  and  so  on ;  otherwise  two  inconve*  /s)  piorcj  v, 

nieiices  would  follow ;  firs^  that  the  whole  context  and  bearing  ^^"r- J^^^* 

sf  the  evidence  would  not .  appear ;  secondly,  that  the  Court  law  e?.  65! 

cooid  not  see  whether  it  was  a  regular  proceeding ;  and  if  not, 

then  the  answer  or  depositions  would  have  only  the  effect  of  a  style,  4M. 

mere  voluntary  affidavit,  which  if  made  by  a  stranger,  could  not 

he  received  as  any  evidence  at  all,  because  there  the  party  would 

have  no  opportunity  of  cross  examination;  and  if  by  the  party, 

then  only  under  the  circumstances,  and  manner  before  stated; 

but  nvhere  on  a  biil  filed  for  the  examination  of  witnesses,  the  Cazeoove  v. 

Court  of  Equity  made  an  order  before  answer  or  contempt,  that  ^^I^S*.  4. 
a  witness  who  was  going  .abroad  should  be  examined,  and  a  copy 
of  the  interrogatories  was  handed  over  to  the  adverse  party, 
and  after  examination  another  order  was  made  for  publication 
with  the  express  view  of  his  deposition  being  read  on  a  trial  at 
law,  it  was  held  that  the  deposition  might  be.  read  though  the 
party  did  not  in  fact  cross  examine  the  witness.  As  to  the  in- 
terrogatories, it  may  be  taken  as  a  general  rule,  that  the  ques- 
tion proposed  by  them  should  not  be  leading.  If  depositions 
are  taken  in  answer  to  such  interrogatories  in  the  Court  of 
Chancery,  that  Court  will  suppress  them ;  and  the  like  would 
be  done  on  depositions  taken  in  a  Court  of  Law  under  a  com- 
mission* But  where  ancient  depositions  were  produced,  which 
had  been  in  other  respects  duly  taken,  and  suffered  to  pass  pub- 
lieatien  in  the  Court  of  Exchequer,  the  Court  of  King's  fieqch 
held  them  to  be  admissible  in  evidence,  although  the  interroga- 
tories were  sa  leading  as  necessarily  to  dictate  the  answer  toWniiuMv. 
r>egiven.(r)  4M.ks;497. 

*  (r)  In  PetOH^iv&m&y  any  depotkion  ukeii  hj  the  rolet  oTIaw, whieh  eoold  be  read 
OB  the  trial  of  tb«  eaoae,  mKj  be  read  bi  evldeoce  in  anj  rabseqiient  eaoae  where 
tibe  sani«  matter  is  in  ditpate  between  the  aaroe  parties,  tbeir  hehv,  ezeeaton,  ad- 
miniatratora,  or  anignt.  ^ei  rf  9Mi  Mareh^  1S14,  Zawf  of  Perm,  Uh  viLby 
Head^  p.  V», 

'  Id  Mauaefnuetit^  a  depoaition  taken  in  perpefnam  rei  iewtimonuan,  cannot  be 
read  in  evidpnee,  anlcai  reeorded  within  three  montha.'  j^radHreet  ei  aL  v.  JBatd* 
wifi,  11  MoBt'.  lUp.  989. 

In  JWv  Torky  the  manner  of  perpetuating^  the  testimony  of  witnesses,  is  pointed 
oet  and  regulated  bj  Stat^  1  JV.  jR.  X.  C.  31.  Sett.  96.  p.  455 . 

A  leading  question  must  be  objected  to  at  the  time  of  taking  the  deposition.  Shee. 
fer  T.  Speer^  3  Mm,  Sep.  ISO.  S.  P,  Let.  ofSrufHer  et  al  ▼.  Snyder,  6  JDo,  48S. 

o 
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Obap.  n.  t.  2.     In  order  farther  to  explain  what  is  before  said,  as  to  the  ne- 
Dc  iiositiooi.  cessity  of  the  proceedings  being  regular,  to  make  the  depositioas 
■  "  evidence,  it  may  be  necessary  here  to  mention,  that  the  distinc- 

tion which  has  been  taken  in  the  books,  as  to  the  regularity  of 
proceedings  is  this,-^if  the  bill  be  dismissed  because  the  plain- 
tiff is  irregular  in  his  proceeding,  as  where  a  devisee,  on  a  suit 
commenced  by  his  devisor,  brings  a  bill  of  revivor,  and  several 
depositions  are  taken,  and  then  the  cause  on  hearing  is  dis- 
Bjackhoiiae  v.  migged,  because  a  devisee  claiming  as  a  purcha^r,  and  not  by 

MMldlelon,  '  p  K  .      *  ^     .^/ 

iCb.Ciis.i7s. representation,  cannot  bnng  a  bill  of  revivor;  in  tms  case,  the 
f  L^^rtTRayin  ^^po^i^^^^ns  can  never  be  read  in  any  other  cause,  because  there 
73S.  was  no  cause  regularly  before  the  Court :  but  if  a  cause  was 

once  properly  before  the  Court,  though  the  bill  was  dismissed 
because  it  was  not  a  matter  fit  for  equity  to  decree,  the  deposi- 
tions will  be  evidence. 
Graerai  Rule  We  have  before  seen  that  even  a  jndgitaent,  when  destroyed, 
jJp^^JJJ^y^  may  be  proved  by  secondary  evidence :  this  rule  applies  oniver- 
Roeh  V.  Rir,  ^^^7  ^^  every  species  of  evidence,  and,  therefore,  where  it  ap- 
^^ib-i^^^v-peared  from  the  evidence  of  the  proper  officer,  that  the  ofice 
5  Mod.  211.  had  been  searched,  and  the  bill  could  not  be  found,  the  answer 
^  was  permitted  to  be  read  without  it,  so  ancient  depositions  have 

Booth,  been  received  as  evidence,  without  bill  or  answer :  but  to  eoti- 

2  Price,  234.  ^g  ^  party  to  deviate  so  much  from  the  general  rule,  they  ought 
Blower  v.      Certainly  either  to  be  fortified  by  great  length  of  time,  or  else 
2  Keb^sT'    '^"^^  ^^^^^  reasonable  evidence  be  given,  that  the  bill  had  been 
once  there,  and  in  what  way  it  had  been  lost 

The  decree  is  evidence  on  the  same  principle  as  a  judgment 
SiJTtef  >^iiV*°  *  ^^^  of  Law,  and  subject  to  the  like  rules,  viz.  that  where 
Doug.  222,     '^  respects  private  property  or  individuals,  it  is  only  evidence 
note  (Id.)      against  parties  to  the  suit,  or  others  claiming  through  them  ^s) 
but  when  the  question  is  of  a  public  nature,  it  is  then  evidence 
against  all  persons  standing  in  a  similar  situation  with  the  par- 
ties to  it. 
D^weein  While  the  decree  remains  in  paper,  it  cannot  be  read  in  evi- 

dence for  the  purpose  of  proving  its  contents,  witfioutalso  prov- 
ing copies  of  the  bill  and  answer,  unless  they  are  recited  at 


Under  th<>  last  general  interrogatory,  a  wttnets  examined  under  a  oommiiaioo, 
IM7,  in  his  aiuwer,  Btaie  facta  not  drawn  forth  by  the  previoiu  partiouUir  mtefro- 
gatories.  Percival  ?.  Hkkeg,  18  Johfu,  Rep,  245.-*Ax.  Ep. 

(«)  A  decret*  in  Cbancer}  finding  an  immaterial  fact  ^  is  not  admissible  in  a  lubse- 
qoeiil  suit  al  L«w,  bitweeii  ibc  same  parties,  to  proTC  such  fact.  ITotchkiss  v.  At- 
chola,  3  VayU  Hep,  138. 

A  decree  in  one  eane,  cannot  be  used  as  a  defence  in  another,  where  tlie  subject 
matter  is  distinct  and  indepcDdent.  X^on  et  al,  v.  TaUma^e  etoL  2  Johns,  Cat, 
501— Ak,  Ed. 
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length  in  it;(l)  bat  when  the  onljr  object  of  the  evidence  is  tochap.n.  •.s. 
shew  that  a  decree  was  in  fact  made,  or  the  decree  has  l^en  ex-  '^'£.^7'"'^. 
empHfied  under  the  seal  of  the  Court*  and  enrolled,  is  of  itself  e^i  h^  AdU* 
CTidence :  and  the  opposite  party  may,  in  the  latter  case,  shew  '^''^  c:curu. 
that  the  point  in  issue  in  that  suit  was  different  from  that  before  ^""""""""^ 
tbeCoprt*  ill\^^. 

Of  the  same  authority  as  answers,  depositions,!  and  decrees  of  P^tt«'rsoD, 
tiie  Courts  of  Equity,  are  the  depositions,  answers  to  libels,  and    " '   *  '    ^' 
sentences  in  the  Ecclesiaatical(t)  and  Admiralty{y)  Courts^  on  a 
question  arising  within  their  respective  juri8dictions,(£)  (S)  Vide 

Therefore,  probate  of  a  will  of  personal  property,  letters  of  ad-  p','.  67. 
ministration,(3)  or  a  sentence  in  a  matrimonial  cause  in  the  <'ne*(J^^''  ^^' 
Court*  or  an  adjudication  of  prize,  &c.  in  the  other,  are  evidence  Miidmily,^' 
of  the  rights  of  the  parties.    The  right  to  personal  property,  un-  ^  ^^^  ^^- 
der  a  will,  can  be  proved  by  no  other  evidence  than  the  pro-  (s)  Kemptoik 
bate  ;(4)  and  while  that  exists,  no  person  whatever  can  be  per-  xem^'iLuni' 
mitted  to  shew  that  it  was  improperly  granted,  or  after  it  is  re-  los. 
pealed  to  avoid  any  payment  which  has  been  made  under  it  :(5)  1^4)  i^^,. 
But  it  may  be  shewn  that  the  seal  to  the  probate  was  forged,  or  I'lhiibitaDU  of 
that  letters  of  administration  have  been  repea]ed,(6)  to  V^^^^^  \t!!k^^% 
any  right  being  claimed  under  them,  for  that  does  not  controvert 
the  judgment  of  the  Ecclesiastical  Court,  but  shews  that  no  such  ^ndn,  ^' 

; 3  T.  Rep .  185. 

« In  the  «»e  of  Wheeler  ▼.  Laud,  Gmldhatt^  9  Aim.  f^^-  ^'  ^'  c.  1}  it  (6)  Noel  v. 
VM  beM  bf  Trstob  C.  J.  that  if  the  bill  and  ■nswer  were  recited  in  the  decrejuil  Wills,  1  Sid. 

OCA 

order,  it  was  laftneat  t  hut  if  only  so  maeh  it  raoited  ai  it  deemed  neeettary  to  in-  l^if* .     ^ 

J         •.     J  ,  .     L..r      J  .  c  J      «       .  ..»«      *    J  Chichetter  v. 

troduee  the  deeretal  part,  the  bill  and  antwer  matt  be  proved.    Daugl,  579.    And  PhiiUps  sir 

dovbti  have  been  enierUmed  vhether  the  decree  under  teal,  which  doet  not  tttte  T. Ray m.  405. 

the  bUI  and  anBwer,ean  he  read,  without  a  fooodatioit  being  laid  for  it  by  evidence 

of  tboM  proeeediDgi.    Vide  TrowtU  v.  CotOe^  1  Xeb.  91. 

f  In  MUdmayy.  Mildmay,  a  doabt  wat  raaiie  whether  depotitiont  in  the  SpirUoal 
Couna  were  admiitible  ;  it  it  clear  they  are  not,  when  taken  in  anycaute  not  within 
their  jnritdietion,  hot  where  they  have  joriadietioo,  there  teemt  to  be  no  objection. 
Vide  606.  Low  Dv.  67. 

(f)  In  a  libel  fbr  a  divorce  fir  adultery,  the  eanfettlon  of  the  respondent  ajqiw,  it 
inadmiitibl^  to  prove  the  fact  of  adultery.  Baxter  v.  Baxter,  I  Mut.  Hep.  S4S. 
BoOandr,  Bottmd^  9  Do.  154. 

(11)  A  eenienee  m  a  Coart  af  Admiralty  iitafiieient  evidence  of  a  condemnation, 
vithoot  chewing  the  previoM  prooeedinga.  Gardtre  v.  TTie  Col.  In».  Co.  7  Jokno. 
Sep.  S14. 

In  general ,  joi%mntc  and  de«reea  are  evidanae  o^y  in  auitt  between  partiei  and 
privies.  Barr  v.  Qrgix,  4  Wheai.  Mep.  890, 

A  dceree  of  Admiralty,  restoring  to  the  claimant  property,  libelled  at  prize,  was 
Q^red,  in  eoooeetion  with  other  ftcts,  at  prtmafacie  evidence  that  tocli  pinpt-rty 
belonged  aolely  to  the  chsmant,  wat  admitted.  TUn^ioon  v.  Sievart,  S  Con.  Rep- 
171. 

By  the  general  marithae  law,  a  sentence  of  condemnation  eitlngniihet  the  title  of 
the  original  proprietors,  tlm  Starts  Whmi,  Mep.  7S.— Ax.  Kd 
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C)}tip,  II.  9.  3.  jadgment  exists.  So  too,  where  iin  inferior  Court  grants  probsie« 
^TJl^j^P  it  jnaj  be  proved  that  the  testator  left  bona  notabaia,(l  ;for  that 
Courts.  shews  that  the  Ecclesiastical  Court  had  no  jurisdiction,  and  conae* 

""— —  quentlj,  that  the  whole  is  void,  as  being  coram  nonfWsce.*  (v) 

(1)  ibid. 


*  See  farther  m  to  these  aenteDsei,  poet. 

(v)  The  talo  of  eviclenoe  in  Coarti  of  Probates,  ve  the  same  as  m  Coarts  of 
Corooion  Law,  uoleis  alttred  by  Statute.    Eveletft  v.  Cranch,  15  Matt,  Rep,  305. 

A  decree  of  a  Court  of  Probat«^  of  Wilb,  is  oooclusive,  sod  oannot  be  inquired 
into,  until  rerersed  or  regularly  set  aside  Bttgh  ▼.  Sheldony  1  Hf^'t  Bep,  17Q. 

In  Mattac/ttuetU,  an  administrator  oanmit  proieente  or  defend  an  aedon,  in  uny 
of  the  Courts  there,  b>  virtue  of  Irtters  of  admitustration  granted  in  another  State* 
Goodwin  ▼.  Jonna^  3  Mcut.  Rep.  5U.  Bortkn  v.  Borden,  5  l)o,  t7.  Stevem  adm, 
^.Gaylord,  1 1  Do,  256.  iMngdon  et  al,  adm.  v.  Potter,  ibid.  did. 

In  Connecticut^  an  adnunisinKor  being  appointed  in  Umt  State  when  the  d«eaie<l 
dvelt,  may  kUf  tor  the  recovery  of  any  properly  belonging  to  the  deeeased.  JVteafe 
T.  Mwf/ord,  Kirb.  Rep,  27i). 

So  in  Pennayhania,  M  CuUottgh  v.  Toung^  I  Ritm.  Rep,  63.  S,  C  4  JD^/. 
Rep.  292. 

Bat  an  exeentor  qualified  in  Denuxraraf  cannot  act  as  sooh  ontil  qoalified  aecord- 
ing  to  th«  laws  of  Connecticut,  Perkins  v.  WilHama,  2  JSoof's  R^.  462. 

fiut  letters  of  adminisii-atioD  granted  by  the  Arehbishop  of  York,  in  Great  Rri^  ■ 
iainf  are  not  sufficient  Authority  to  maintain  an  action  in  Penwylvcada,    Gr^nne 
Ct  al  V.  Harris    1  Ikill.  Rep.  456. 

A  decree  of  a  Court  ul  Probate  is  conclusive  on  the  parties,  until  disaffirmed  on 
appeal,  or  s^t  nsttie  in  diu-  course  of  ]»«,  and  cannot  be  inquired  into  collateraUy. 
Sheldon  V.  Rush  et  al.  I  Hay^s  Rep.  170. 

It  is  likcwi^f  conclusiv-  in  establishing  a  will.  Judaoh  ▼  iMke,  S  Do,  518. 

Quere,  If  the  probNtc  of  a  srdl  m  Rhode  hland  be  not  conclusive,  as  well  to  real 
as  to  p«  rsoi.ai  t*state.  Sf>encer  et  ux.  v.  Spencer,  \  GalUa,  Rep.  622. 

In  JVev  Yoi  k  the  Coorft  do  noi  takt-  iiotic«'  of  letters  teslameotsry,  or  letters  of 
•dniiiiistraiion  gmoted  out  nt  thf  Slate  ;  and  this  is  the  la  v  of  f^/oiu/ and  most  of 
the  Ststes.  MorreU  v.  Dtckey,  1  /oAns.  Ch.  Rep,  153.  WiiUfona  et  aL  v.  iSWrt 
6  Do,  353.  Ijee  v.  Rank  of  England,  8  Vet,  Rep  44.  Et  vide  in  Connectiaa,  Ril^ 
▼.  RUey,  3  Day*a  Rep.  74.  Et  vide  Fewmck  v.  Scarpa  adma.  1  Citinch*a  Rep,  259, 
€hodmn  v.  Jonea,  3  Mdaa.  Rep,  514.  DLvon'a  exra.  v.  Rameey'a  exra,  3  OoncAlt 
R^,  319.  Butta^  adma.  v.  Price,  Rep  in  Ct.  of  Conf.  68.    Rut  it  aeema  a  volun- 
tary payment  to  an  adndniatrator  ia  good,  6  Johm.  Ch,  Rep,  153. 

The  administrator  who  takes  oot  letters  of  administration  in  one  State,  maj  ia 
Eqmtg,  be  called  upon  by  a  creditor  to  account  for  the  aaseU  in  another.  Brgan 
et  al,  V.  M^Gee,  C,  C,  Jipril,  1809,  M.  S.  Rep. 

In  the  GM^oiMdna  v.  Smith,  2  ^/*.  Rep.  64,  cote  60,  it  waa  said  by  Lord  Chan- 
ceUor  Habdwicu,  that  ecclesiastical  jurisdictions  are  limited  within  their  particular 
distriets,  and  an  administration  taken  oot  in  Ehgiand  wiW  not  extend  to  the  colonies 
in  America  f  but  if  an  executor  sends  over  an  exemplificatioo  of  a  probate  to  Mary- 
land, or  any  other  colony,  the  penoo  who  is  employed  aa  an  agent  there  by  the  exe- 
cutor, may,  by  letter  of  attoraey  from  him,  oolleet  in  the  effects  of  the  teatator, 
and  he  is  chargeable  as  moeh  'as  if  the  execoior  had  got  them  in  himselt 

Where  a  testator  leaves  two  wills,  one  in  Virginia,  and  the  other  in  E^land,  the 
EngUah  will  being  the  Utt  in  date,  and  hia  executor  takes  oot  letters  of  administra- 
tion on  the  posterior  will,  in  England,  this  does  not  ipeo facto  repeal  lettera  of  admi- 
nistration which  have  been  granted  in  Virginia,  on  the  first  will  j  bat  the  EngUah 
executor  must  first  qnalify  by  giving  bond  and  secori^  as  the  lav  diceou.  Brom* 
ky^o  adm.  v.  Duke  etal.i  RantUlph^a  R^,  81. 
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From  what  has  been  already  said,  it  may  be  collected  that  the  chap.  ii.  s.  s. 
probate  of  a  will  cannot  be  received  as  evidence  for  any  pur-  j^'ive*/*"^ 
poaoi  in  a  question  concerning  freehold  lands;  for  as  to  that  they  Courts. 
they  have  no  jurisdiction^o?)  ' 

.   The  judgment,  or  sentence  of  a  foreign  Courts  is  received  in 
our  Courts  as  evidence  of  the  right  it  establishes,  or  the  fact  di- 
rectly found  by  it.     Indeed,  when  the  party  who  claims  the  be- 
nefit of  it  applies  to  on r  Courts  to  enforce  it,  and  voluntarily 
submits  it  to  their  jurisdiction,  they  treat  it  not  as  obligatory  to 
the  extent  to  which  it  would  be  in  the  country  where  it  was  pro- 
nounced, nor  to  the  extent  to  which  by  our  law  sentences  and 
judgments  are  ;(1)  and  therefore  though  in  an  action  upon  a  fo-(i)  PerKjre, 
reign  judgment,  the  judgment  is  prima  facie  evidence  of  the  ^"'^^^  j^,^^^ 
debt,  it  18  not  conclusively  so ;  nut  our  Courts  will  examine  into  409. 
it,  and  for  that  purpose,  receive  evidence  of  what  the  law  of  the 
foreign  state  is,  and  whether  the  judgment  is  warranted  by  that 
]aw.(2)(y)    In  all  other  cases,  our  Courts  give  entire  foith  and  (2)  Walker  v. 

Whiller, 
■  Dougl.  1. 

Qtiere,  What  efifeet  the  raonrding  in  Vhgima,  of  the  exemplification  of  a  will, 
snd  ihe  probate  thereof  in  the  Prerog;ative  Court  of  the  Arebhishop  of  Canterbury, 
win  have  in  Virginia.  iM.^AM.  Ed, 

(x)  The  probate  of  a  will  is  eonclathre  aa  to  peraonal  estate,  while  the  letters 
teataroentaiy  remain  anrevoked,  bat  as  to  the  retilty  it  is  onU  prima  facte  evidence. 
Coatet  V.  Bughety  3  Bam.  Bep.  498.  Vangordon  v.  Vangordon,  eited  S  Binn. 
Bep.506. 

The  probate  of  a  wU!  is'  prima  fade  evidence  in  JSTorth  Carolina,  StanUy  etvx, 
V.  JTcon,  Tayl  Bep.  W. 

i^uere.  Whether  the  probate,  of  a  will  in  Bhode  Aland  be  not  ^Jbelusive,  as  well 
as  to  nral  aa  to  personal  estate.  Spencer  et  ux.  ▼.  Spencer,  1  GajC^P'  ^^* 

A  probate  made  ex  partem  at  the  instance  of  defendant,  in  an  issue  then  pending 
to  try  the  validity  of  a  will  of  later  date,  is  not  valid.  Bantz  v.  BuU^  2  Birm,  Bep. 
511.' 

The  eertiftcate  of  the  Register  of  wills,  that  a  will  of  land  had  been  doly  proved 
and  approved  before  him,  and  a  copy  thereof  annexed,  \m  prima  facie  evidence,  al- 
though a  copy  of  the  probate  is  not  set  oat.  Logan  v.  WatU,  5  Serg,  ^  B,  Bep. 
312. 

The  record  of  a  wiif,  like  that  of  a  deed,  is  only  prima  facie  evidence  of  its  authtn- 
ticitj.  Jackton  ex  d.  WoodhuU  v.  Bvmoey,  3  Johns   Cat.  234. 

In  Connecticta,  a  decree  of  a  Court  of  Probates  respecting  a  will,  is  conclusive  as 
to  real  property.  Vide  Bueh  v.  Sheldon,  1  Jknfo  Bep.  iro.  Judson  et  ux.  v. 
lake,  3  Do.  318. 

The  copy  of  a  will  eerti6ed  by  the  Clerk,  without  the  seal  of  the  Court,  is  evi- 
dence. Bowland  v.  M*  Gee,  4  Bilfb't  Bep.  4^.«-Am.  Ed. 

(y)  By  the  eonstitottoo  of  the  United  Statee,  it  is  (leelared,  that  "full  faith  and 
credft  shaH  be  given  in  each  State  to  the  public  acts,  records,  and  judicial  proceed- 
ings Of  every  other  State ;  and  Congress  may,  by  general  laws,  prescribe  the  man- 
ner in  which  such  acts,  records,  iind  proceedings  shaU  be  proved,  and  the  xcfiect 
thereof."    jSrt.JV.  Sec.l. 

By  an  Act  ol  Congress  passed  the  SSth  «)f  3&y,  1790,  (2  Law,  U.  S.  102,)  the  

mtimer  of  nthentiaatiog  legishitiTe  acta  and  judicial  pruccediogt,  Is  prescribed ; 
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Chap.  n.  s.  8.  credit  to  the  sentences  of  foreign  Courts,  and  consider  them  as 

frwic^'ingt   conclu9ive.(l)    Therefore,  if  a  man  be  acquitted  of  a  criroe(2) 

Court!.  committed  in  a  foreign  country,  or  discharged  from  a  demand 

■  arising  there(3)  bj  the  sentence  of  its  Courts,  or  the  vaiiditj  of 

(l)Per  Ejrc, 

ut  supra. 

*<and  the  saici  records  and  judioial  proceedings,  authenticated  as  aforesaid,  shall 

(2)  Ilutchin-  have  such  faith  and  credit  given  to  them,  id  every  Court  within  the  Untied  Siaiea, 
"^"^  *^^>  ^  as  they  have  by  law  or  usage,  in  the  Courts  of  ibt  State  from  whence  the  said  records 
Show.  6.  ^^  ^^  ^^^,j  ^  taiten." 

(3)  Burrows  !■  ^"  act  ion  of  debt  in  Vemwit  on  a  judgment  obtained  in  Conneetiaa,  the  Court 
V.  Jeraino,  £  without  refeienec  to  the  Constitution  of  the  UnHtd  Siatettvr  tht*  Act  of  Coogi^ss, 
Show.  73d.      vieweil  it  as  a  fore^  judgment,  and  decided,  that  in  a  ple«  in  b»r  to  drbt  upon  such 

judgment,  it  was  necessary  to  aver  that  the  judgment  was  ohtatne<l  agahist  the  lex 
loci  where  it  was  rendered.  Waddama  v.  BmiUuim,  1  T^l.  Rep.  233.  Vide  in 
Connectiait,  Smith  ▼.  Rhodes,  1  Ikuf*8  Rep.  168. 

In  AVw  York,  in  an  action  of  debt  on  a  judgment  obtained  in  Pemuj^vmria^  the 
defendant  pleaded  nil  debet,  and  the  plaintiff  took  iswp  on  it,  and  the  Court  there- 
fore  would  not  decide  upon  its  propriety.  Rxtsh  y.Cohbett,  2  Johns.  Cm.  256.  Et 
vide  Myert  v.  MLean,  1  Johns.  Rep  509.  S.  C  2  Do.  183. 

In  Jtndrewt  v.  Montg'omery  et  al.  19  Do.  162,  it  was  decidt-d,  that  a  judgment, 
fairly  obtained  in  another  State,  was  conclusive  evidence  of  a  debt. 

The  role  that  a  plea  which  contradicts  a  record  is  bad,  prevads  as  well  when  the 
action  is  brought  in  one  State  upon  a  judgment  rendert-d  in  another,  as  in  the  Courts 
of  the  State  where  the  judgment  was  rendered.    Field  v.  Oibbe^  1  Peten^  Rep.  157. 

Sed  vide  ante,  p.  67.  note  (o.) 

The  general  principle  is,  that  the  decision  by  a  Court  of  competent  jurisdiction 
in  one  netion,  shall  not  be  questioned  in  the  Courts  of  another.  Cheriot  v.  FouetaU 
3  Biim.  Rep.  250.  Vide  Rogers  tVoieman  et  ux.  Sardines  Rep.  4l4.  Stewart 
V.  fVamer,  1  Dai^t  Rep.  142.  Jenkiru  v.  Putnam,  X  Bay^t  Rep.  8.  Rote  y.Bbne' 
ly,  4  Cranch't  Rep.  241. 

The  judgment  of  a  Coart  having  jurisdiction  of  the  subject  matter,  is  conclusive, 
and  cannot  be  overhauled  in  a  collateral  action.  Rapeljer.  Emory,  2  DaU.  Rep. 
231 .  <S.  C  by  the  name  of  Meetier  v.  Armory,  1  Teates*  Rep.  533.  S,  P.  Vaue  v. 
Ball,  2  Dall.  Rep.tTl,  n.  PeTthallov  v.  Doane,S  Do.  88.  103. 

But  captures  on  land  from  an  enemy  by  unauthorised  individuals,  do  not  divest 
the  origiiml  owner  of  the  right  of  property,  unless  there  has  been  some  kind  of 
condemnation  or  distribution  made  by  some  competent  aotbori^.  Trumbull  y, 
Ross,  1  Bay*s  Rep.  20. 

In  Mv  Jersey,  in  an  action  of  debt  on  a  judgment  in  a  foreign  aUachment  in  the 
Courts  of  Pennsylvania,  the  plea  of  m/  debet  was  held  good.  Curtis  v.  Gibbs  et  al. 
Penning.  Rep.  399. 

The  rule  is  the  same  in  PennsylvoToa.    Betts  v.  Death,  Mdis.  Rep.  265. 

In  the  case  of  Lanrdng  v.  SkuU,  2  South.  Rep.  778,  it  was  held,  that  hU  debet 
was  a  bad  plea  to  a  judgment  obtained  in  Aew  York. 

Et  vide  Milk  v.  Duryee,  7  Cranch*s  Rep.  481 .  Hampton  v.  M*  Connel,  3  ffheai. 
Rep.  234. 

In  the  Circuit  Court  for  the  District  of  Columbia,  the  Court  were  divided  whe- 
ther nil  debet  was  a  good  plea  to  an  action  founded  on  the  record  of  a  Court  of  Fir* 
ginia,  and  the  plea  of  nul  tiel  record  was  substituted.    Thompson  v.  Jameson,  I 
CranchU  Rep.  286. 

In  Virginia,  a  patent  of  land  granted  by  the  State  of  J^Torih  Carolina,  is  entitleil 
to  ^*fnU  faUh  and  credit,'*  under  the  Constitution  of  Uie  United  States,  and  iu  va- 
lidity cannot  be  collaterally  drawn  In  question.  Lassly  v.  Fontainet  4  J7.  &  JHunf, 
Rep.  146. 

In  ^rth  CaroUna,  in  an  action  of  debt  on  a  judgment  in  •  aiiter  StttCi  the  plea 
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a  iBarriage  contracted  tiiere(l)  be  decided  by  such  sentence,  the  chap.  Ii.  b.  3. 
sentence  is  conclasive  of  the  fact  established  by  it.    So,  if  on  ^\^^J!^e\^ 
libel  against  a  ship,  any  question  arise  on  the  law  of  nationft,OourXM. 
and  a  foreign  Court  of  Admiralty,  acting  on  that  law,  adjudge  a 
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aitdl debet  was  bel<l  b^d,  and  nul  Ud  record  the  proper  plea,  m  the  jiidumf  nt  was  ^  Ves.  159. 
eonejucjfe.    Wwk  ▼.  Wade,  Rep,  in  Ct,  of  Conf.  486.    £t  vide  ^non.  3  Bayto. 

The  ume  rule  ia  eaubliahed  in  South  Carolina.  Vide  Coleman  v.  OuardUm  of 
M^  Ben,  2  BmfU  Hep.  485. 

The  \et  of  Cmtgrt-M  does  not  inelade  judgments  obtained  in  the  Circuit  Court  of 
the  U.  Stutetffir  a  partieuiar  State ^  but  only  to  jadgoirnts  of  a  State  Court,  Pe- 
pom  V.  JenJdiu,  ti  Johnt.  Cue.  1 19.     Col.  &  Cainei'  Cat.  136. 

AS  TO  THE  EFFECT  OP  A  BANKRUPT'S  AND  INSOLVENT'S 

DISCHARGE. 

Statutes  of  bankroptey  in  one  of  the  {7.  Statee,  will  not  bind  a  creditor,  who  ia  not 
an  inhabitant  of  thai  State,  unless  the  contract  were  made  there.  Proctor  y.  Moore, 
1  Matt.  Bep.  198. 

A  discharge  uuder  a  bankrupt  or  inaolTent  law  of  any  State,  is  a  good  bar  to  an 
aetbn  brought  in  another  State,  of  which  the  creditor  is  a  citizen ;  the  contract  hav- 
iog  been  made  within  the  State,  and  the  debtor  residing  there  at  the  time  ofma;king 
it.    Mhxnchard^.  RutuU,  13  Matt  Rep.  I. 

Wbere  a  contract  whs  made  in  Mattachutettt  bj  one  of  its  citizens  wicb  a  citizen  ^ 

of  Petmtjflvania,  and  there  wss  no  provis>ou  where  it  wss  to  be  performed ;  a  dii- 
ehaqie  of  the  debtor  under  the  insolvent  law  of  Petmeylvonia  was  held  to  be  no  bar 
to  an  neiloii  upon  such  contract.   Bradford  et  al.  s.  Fammd,  13  Mcut,  Befi,  18. 

Bat  where  the  parties  were  all  citizens  of  another  State,  it  was  held  a  good  bar. 
fVaUh  ▼.  Ferrand  et  ai.  ibid.  19. 

A  diaehatige  onder  a  temporary  insolfent  law  of  Jamaica,  by  which  debtors  were 
released  from  all  demands  against  them  on  surrendering  tfieir  effects  for  the  benefit 
of  such  of  their  areditors  as  should  release  within  thirty  days  after  public  notice,  was 
boMen  not  to  be  intended  to  operate  beyond  the  jnris«liGtion  of  the  government 
where  it  was  made.     PrenUtt  et  al.  v.  Savage,  13  Do,  20. 

A  pMVon  having  a  discharge  under  the  insolvent  laws  of  the  State  of  JVHp  Fork, 
was  held  liable  foe  money  received  by  him,  for  the  use  of  another,  after  his  petition, 
and  befiire  the  date  of  his  certificate.    Peate  v.  Forger,  14  Do.  264^ 

In  ConnecUcut,  a  discharge  umler  an  Act  of  insolvency  of  that  State,  dischai^ng 
the  insnlvent  from  all  his  debts  may  be  pleaded  in  bar  to  an  action  of  contract,  en- 
tered into  with  citizens  of  another  State,  to  prevent  judgment  against  the  defendant 
generaJBMf.    Mintum  et  al  v.  Barber  et  al.  1  Dajf^t  Rep.  136. 

So  where  a  er«ditor  had  recovered  judgment  on  a  contract  made  in  JVew  Tork, 
by  parties  there  residing,  from  which  the  debtor  had  obtained  a  discharge  under  the 
inaolvent  law  of  that  State,  it  was  held  that  the  creditor  was  entitled  to  an  execu- 
tioD  against  the  botij  and  estate  of  the  debtor.  Woodbridge  v.  Wrighty  3  Con,  Rep. 
523. 

Ia  JVW9  Tork^  a  discharge  under  the  insolvent  law  of  another  State  is  no  bar  to  a 
suit  there,  by  a  citizea  of  that  State,  for  a  debt  contracted  within  it,  and  who  has  not 
in  any  degree  come  in  onder  the  proceedings  under  that  insolvent  Act.  Van  Rough 
T.  Van  Artdaln,  3  Cahet*  Rep.  154.    Sndth  v.  Smith,  S  Johnt.  Rep.  235 . 

Ji.  residing  In  Rhode  Itkmd,  gave  his  note  dated  in  Mattachutettt,  to  B.  resid- 
iog  in  that  State,  and  afterwards  was  discharged  by  the  insolvent  law  of  Rhode 
Mand,  and  remaved  to  JVew  Tork,  where  he  is  sued  on  the  note,  it  was  held  that 
the  discharge  wat  00  bar  to  the  action.    Smiths.  SmUh,fi  Johnt.  Rep.  255. 

A  discharge  luder  the  iosolf  eot  Aet  of  Cormecticttty  bj  which  the  perton  of  the 
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ctwp.  u.  a.  s.  ship  to  be  a  lawfal  prize,  for  breach  of  neutralitj,  being  enemies 

hi'^Foret*"^'   property,  or  other  fact,  which  by  the  law  of  nations  is  canse  of 

Cuuru.  forfeiture ;  the  sentence  is  complete  and  conclusive  evidence  of 

'  tht  foci  on  which  it  is  founded  against  all  the  world ;  and  if  they 


debtor  is  proteeted  from  trrett  and  imprisoomeDt,  for  any  debt  mentiooed  in  the 
petition,  is  no  bar  to  a  sait,  brought  by  wuch  a  creditor ,  in  JV*ew  York.  JfhUe  v.  Cofs- 
Jlelil,  7  Joknt.  Rep,  117. 

It  is  a  prinoiple  of  general  praotiee  among  nations,  to  admit  and  give  effeet  to  the 
title  of  foi  eign  assignees  in  oases  of  bankmptay  ;  but  the  mode  of  proeeedtng  to  re- 
eofer  the  debtf ,  depends  on  the  form  of  proceedings  in  the  country,  and  to  the  ^- 
Tvm  where  the  suit  is  instituted.    Bird  et  aL  ▼.  Caritai,  3  Johna,  Rep.  a48. 

Wherft  a  creditor  and  his  debtor  reside  in  the  same  State,  and  the  debtor  is  there 
discharged  under  the  insoWent  Uw,  and  is  afterwards  arrested  at  the  sait  of  the  cre- 
ditors in  AWv  Twrht  for  the  same  debt,  the  Supreme  Court  woold  notdischaiige  him 
on  common  bail.  Sicard  v.  fFhaUf  11  Jo/uu.  Rep,  194. 

Jt,  residing  at  Mw  Orkam,  drew  a  bill  of  exchange  in  IkToor  of  C.  an  inhalu- 
tant  of  Tennenee,  QikB,d(  Petmtyhauia,  which  was  protested  finr  non  acceptance, 
doe  notice  of  which  was  given  to  B.  at  JVWv  Orleane,  who  afterward*  obtained  a 
discharge  of  all  his  debts  under  the  insolvent  Uw  of  that  State,  in  an  actioo  hrooght 
in  Mw  York  by  C.  against  B,  it  was  held  that  B*8  discharge  wcs  a  valid  defence. 
JBfcArs  V.  Brewn^  18  Johna,  Rep.  148. 

The  disehaige  of  a  bankrupt  or  insolvent,  operates  according  Id  the  fer  bd  on  tho 
eonijact,  where  it  was  made  or  is  to  be  executed,  ilnd.  S,  P.  Smith  v.  SndA, 
2  Johns.  Rep,  255. 

A  person  who  had  been  arrested  in  another  State,  and  discharged  from  Imprisoo* 
raent  under  an  Act  of  the  Legislature  of  that  State,  may  be  arrested  and  heM  to  bail 
for  the  same  cause  of  action,  at  the  suit  of  the  same  plaintiff.  Pede  v.  Hotier  tff  oL  14 
Johm.  Rep.  S46. 

In  AWo  Jerot^  it  has  been  decided,  that  the  Act  of  AssemUy  of  PeimnfixHunOf 
passed  13th  March^  1S18,^  the  relief  of  insolvent  dehtoro  in  the  city  and  county  of 
Philadelphia,  is  a  bankrupt  law,  and  against  the  Gonstitotkn  of  the  U,  Stateo,  and 
void.  Vanuxem  et  al.  v.  Hdtlehuroto,  I  South.  Rep.  198. 

In  the  case  of  TV  Farmero*  &  Mechanico*  Bank  y.  Smithy  S  Serfr-  ^  R-  Rtp- 
63,  thia  Act  of  Assembly  was  held  constitutional ;  bnt  upon  a  writ  of  ei  i  d^«u-4he 
Supreme  Court  of  the  V.  Stateo,  the  judgment  was  reversed.   S  ffheat  Rep.  131. 

A  similar  decision  was  made  on  the  Act  of  Sd  April,  1801,  of  JVIrp  York,  <N- 
den  exrt,  v.  BalUt,  8  South.  Rep,  466. 

Where  a  citizen  of  •V<n9  Jersey  contracted  a  debt  in  Pewnsylvama,  and  was  saed 
in  Jfero  Jersey,  and  pending  the  suit  goes  to  Pennsylvania^  and  was  arrested  th^re 
by  other  creditors,  and  then  discharged  under  the  insolvent  law  of  that  State,  an 
exoneretur  was  ordered  on  the  bail  piece  in  the  suit  in  Mw  Jersey.  1  SaUt,  Rep^ 
148. 

In  Maryland,  a  defendant  was  discharged  from  a  ca.  sa.  upon  his  produo'mg  his 
release  under  an  insolvent  law  of  Pennsylvania.  MXim  T.  Marshall,  I  Bar.  U 
Johns.  Rep.  101. 

In  Pennsylvania,  a  discharge  under  an  insolvent  law  of  J^ryland^  though  the 
Act  was  passed  subsequent  to  the  d«bt  in  question ^  and  to  the  institution  of  the  suit, 
was  held  to  protect  the  person  of  the  debtor,  who  was  a  resident  of  JMcrylSaruf. 
J^mer  V.  HaU,  1  DaU,  Rep,  899.  Thompson  v.  Young,  ibid.  894.  Donaldson  T. 
Chambers,  8  Do.  100 

llie  rale  is  to  discharge  on  common  ball,  in  cases  where  the  drbtor  was  discharged 
by  the  bankrupt  law  of  the  State  or  Territory  where  the  d^-bt  was- contracted,  and 
where  he  resided,  onlcit  such  State  refum  to  extend  the  lame  eoutesy  to  the  eiti* 
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state  the  evidence  firom  which  thej  drew  the  conclusion,  no  Court  chup.  n.  s.  3. 
in  this  countrf  can  take  into  their  consideration,  whether  such  i^*?^'"^ 
conclusion  was  right  or  otherwise(l)  (z)    Nor  will  the  sentence  Coaru. 
be  void  on  account  of  the  Court  having  arrived  at  the  conclusion 
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sent  of  Peimmfhama,  and  it  vill  be  prawned  it  doe«,  unleat  Mnie  reaioo  be  ihewo  Gai^ls  v.Ken- 

to  the  eontrat7.  Smith  v.  Bmm,  3  Bhm.  Mep,  iK)i.  ■inffton, 

TMi  curtuy  cxvun  between  Pefmajflvama  and  Maryland.  BUUardet  al.  v.  8  T.  Rip.  830. 
GrmUeafi  8  Feofet'  JSep.  533.  S.  C  5  Bim.  Sep.  336.  n.  ifo^jr,  v.  Teaele,  ibid.  Christie  v.  Se- 
532  cietaii. 

So  with  ^.  Csro&uB.    tkare^.MindtHe,%Teaitee  Rep.  MiS.  IbM.^^'^^^' 

Bat  it  doea  not  with  JVew  York     Fieher  ▼.  Bjfde,  3  Teatee*  Rep.  956. 

Mor  wHk  tbe  JKusricf^MiMiAui     fValehetoL^.  Abiirw,  5  AVm.  J?^.  381. 

In  the  ease  of  JBrilifA  lubjecta,  the  diaeharge  under  the  bnnkrapt  lawa  of  England 
will  proteet  the  perion  ofa  baakrupi  in  Pamsyhania,  Barrie  ▼.  Mandeviik,  S 
J)aiL  Rep.  S56.  5.  C.  2  rra<e9*ile/k.  99. 

Where  the  debt  waa  eootraeted  and  made  payable  out  of  the  Stale  in  whieh  the 
diiohavfe  took  t»laoe,  the  Chraait  Court  will  not  diaeharge  the  defendant  on  oommoo 
bail.     CampbeU  et  oL  v.  OaudiuB,  1  Petei*9  Rep,  464. 

A  diacharge  of  the  pereen  only,  under  a  foreign  intolTeot  law,  will  not  entitle  the 
debtor  to  an  exoneretur  in  iIm  Cireuit  Court,  alUer,  if  the  eootraet  be  diacbarged. 
Webtter  ▼.  JMoaacy,  C.  C  April,  1808,  M,  S.  Rep. 

The  inaolfent  lai|ra  ci  PenneyhHtnia  are  eooaidered  aa  thoae  <jftifereigrn  cnmtry, 
m  tbb  respeet.  ibid. 

Where  the  perton  of  the  defindani  harl  been  diadiarged  under  the  ioaolvent  law 
of  JVinuyfoaniajof  whieh  the  plaintiff  bad  doe  notiee,and  the  debt  was  cont'neted 
there,  the  CiMoit  Court  diaehanged  htm  on  eommon  ball,  but  would  not  quaah  the 
capiae.    Read  v.  Che^man^  1  Peter^e  Rep.  404. 

Ao  inaolvent  debtor  who  hat  been  diaahai^d  in  A^  Forib,  and  assigned  among 
other  articles  a  horae  in  the  poaaeasioo  of  a  eitisai  of  Penneylvuma,  cannot  after* 
warda  bring  trtfoer  for  him.    TVelor  t.  Robnuon^  7  Serg.  &  R.  Rep.  18S. 

The  bankrupt  law  of  a  foreign  country  it  incapable  of  operating  a  legal  transfer  of 
property  in  the  (7.  States.  Harritm  v  Sterry,  5  Cranch*»  Rep.  989.  Jit  Mil  v. 
(hlqithoiM,  9  A^w.  Rep.  95.  Tide  Bixxel  v.  Redient,  9 Carolina  Lav  Repot.  954. 

A  dlafihBf|T  under  a  foreign  bankrapt  law^  ia  no  bar  to  an  action,  in  the  Courts 
of  thia  country,  on  a  contnet  made  here.  M^MiUan  v.  Ji^^eil,  4  Wheat.  Rep, 
909.-^Av.  Ed. 

(<)  If  the  sentence  ofa  foreign  Court  be  free  from  arobigQity,  ao  as  not  to  reijuire 
aid  from  any  other  part  of  the  record  to  explain  thr  ground  on  whieh  it  went,  no 
other  part  of  the  record  can  be  read.  Mareh  v,  Vh.  Ine,  Cb.  C  C  JipriL  1810, 
iW.  S.  Rep. 

But  the  record  may  be  referred  to,  for  the  purpoae  of  shewing  that  no  claim  waa 
pot  in,  or  that  it  was  untrue  and  fraudulent,  or  by  miaeondoet  of  the  captain,  or  to . 
shew  what  papers  were  found  on  board  and  the  like.  ibid.  S.  P.  Meuria  et  al.  ▼. 
£iM.  Co.  Penn.  C.  C.  Oct.  1819,  M  S.  Rep. 

If  the  sentence  ofa  foreign  Court  shew  the  ground  of  condemnatioo,  no  other  part  * 
of  the  proceeding  need  be  produced.  Bmquebiet  ?.  Oirard^  C.  C  Oct.  1808,  M, . 
S.  Rep. 

lo  MarehaU  ▼.  Parker^  9  Camp.  Rep.  69,  it  waa  decided,  that  as  a  fowidatiOB 
for  introducing  the  sentence  in  evidence,  the  capture  mast  be  proted. 

In  an  action  of  trover  brought  by  the  original  nviier  ofa  veiael  which  had  been 
abandoned,  and  a  wreck,  and  sold  aecordiog  to  the  lawa  of  Sptun,  in  caaoa  of  wreck 


/ 
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Chap.  II.  s.  9.  on  roleft  of  eyidesce,  or  preAumptions  established  by  particular 
^"Forefn^   ordinances,  and  fu>l  generally  acknawledged,{\)     In  this  case, 
Courts.         liowever,  the  adjudication  is  only  eyidence  of  the  eonckmon  on 
"  which  the  condemnation  is  founded,  such  as  the  property  belong- 

(1}  Bolton  V.  ing  to  an  enemy,  or  the  like,  and  not  of  ihefaeis  stated  by  way 
5  East,  155.    ot  evidence. 

S  Taunt.  85.  . 

Darin);v.Roy, 

Ex.  Ass.  Co.   or  dervliot,  the  property  by  the  tele  wai  tnuiafeired  to  the  purehasei-,  who  tbf  reby 

5  Eatt,  99.      Mqaii^  «  Tslid  title  against  all  Ura  world.    Grani  ef  a(.  ▼.  MLaehSn,  4  JMn*. 

,Jiep.  34. 

The  aentenoe  oft  foreign  Court  of  Admirnlty,  it  not  cmclmive  evidenee  as  to  the 

character  of  the  property ,  and  of  a  breaeh  of  warranty  of  nentivlity .    Vandenbeuvel 

'  T.  Un.  Ifu.  Co.  in  Er.  reversinf  the  Jodgment  of  the  Svpreaae  Coort.    S  JUbw. 

\     Cob.  451.  5.C.  8  Cainet*Ca8,inEr,^\7,S.P.  JtkMMetal.  v. Imfiaw,  1  CoNMa' 

Caa,  in  JSr.  XXIX.  S,  C    8  Johm,  Cat,  481.  $.  P.  Lumg  v.  Un.  Jna.  Op.  in  JEr. 

:    Md,  487.    G^bir  v.  Ltm  m  Er.  ibid,  480.     Kemble  etal.  v.  JVdnelaader  et  al.  3 

i    JoAnt.  Cat.  130.    Baddifei  oL  v.  Uh.  Jnt.  Co.  0  Jthnt.  Mep.  977.    Contra  vunw 

i    casea  in  Supreme  Cooxi,  nix.  Gaix  v.  Zow,  1  JohuM.  Cat.  341.   Xouif  v.  Un.  Aut. 

\    Co.  2  Do.  174.   Ludlffw  et  al.  ▼.  Dah,  I  /oAiu.  Cat.  16.  S.  C  8  CdMea'  Cat.  in 

I    JB^.  348.    &  P.  Batkin  v.  JVew  JorJb  J&u.  Co.  and  Vandenheuvd  ▼.  Church,  2 

j    /eAiw.  Ca«.  173.  n.    Grwi^r^  v.  Uti.  Itu.  Co.  1  JVhM  &  M*Cord*t  Rep.  537. 

\    ilat%  V.  Slo.  Cor.  /lu    Co.  ibid.  541.  n. 

•        The  deeiaion  of  a  prize  Court  ia  eonehisive  aa  to  the  property,  in  aa  aeUon  0f 
^  .   trover.  Wheelwright  V ,  Depeytter,  1  Johu.  Rep.  471. 

Sentence  of  condemnation  ia^'imijbcte  evidence  of  bloakade.  Radd^f.  Un. 
Int.  Co.  9  Johns .  Rep.  877. 

In  an  action  on  a  policy  of  ioaaraoee,  a  aenteiiee  of  condemnation  by  a  foreign 
Court,  is  oooolutive  evidence  of  tboae  caaea  ot  condemnation  only  wNeh  U  diatHMtly 
atatea.  Robinton  etaL^.  Jonet,  8  Moot.  Rep.  S36. 

Nor  will  auch  aenteoce  be  concluaiTe,  and  perhapa  not  eTen^nmajQiaeevideoee 
of  the  exialenee  of  auch  cauae,  anleaa  it  appear  a  trial  waa  haii,  ia  which  the  partiea 
/  bad  an  opportunity  to  be  heard.    Sawjfer  eioLv,  The  M.  Fire  €jf  JM.  Lu,  Co.  IS 
(  Moot.  Rep.  801. 

And  it  the  decree  be  reveraed  by  the  Court  of  Appeala,  the  reveraal  will  be  ooiy- 
eloaivr  evidence  that  the  facta  atated  did  not  euat.  Qeveimid  f.  The  Un.  Jm»  Co, 
8  Matt.  Rep,  308.  Dorr  t.  The  fame,  iUd^  494. 

The  a<:nlcnce  of  a  Court  of  Prize  ia  not  eonduaive  to  eataUiab  ny  parlieqiar 

liMt,  without  which  it  ma>  have  been  righly  pronounced.   Makjf  ▼.  ShaUuck,  3 

!       Cranch't  Rep.  487.    Vide  Fitztimment  v.  J^ewp,  hit.  Co.  4  Craneh'e  Bep^  197. 

1  JlulX^a  4^m.  Lim  Joum.  139. 

/^    The  aenience  of  a  foreign  Court  of  Admvalty  eopderanmg  a  veaael  for  a  breach 

[     ofblnokade.iaconcluaiveof  thatfaclin  an  action  on  tbe^^.    C^ev^fcea  v.  Xiee* 

.     fiord,  4  Cnmch't  Rep.  434.  1  Ballot  Am.  haw.  Joum.  148.  Et  nde  TAe  Maryland 

int.  Co.  V.  ffoodt,  6  Cranck't  Rep.  89. 

,.  The  aeiitence  of  condemnation  of  a  foreign  Court  of  competent  jorisdietion,  ean- 
/  not  be  HToided  for  fraud,  when  collaterally  called  in  queation.  Stettart  v.  Warner 
!  *etai.l  Day't  Rep.  148. 

The  aentence  of  a  foreign  Court  of  Admiralty,  condemning  properly  aa  price,  ia 

conclusive  evidence,  not  only  of  ita  direct  ejfectt,  but  alao  aa  to  thefitUt  direct^  de- 

dded  by  it.  Brown  v.  Int.  Co.  Penn.  4  Teatet*  Rep.  119.  S.  C,  in  High  Court  of 

•      En-fiT,  b>  oanie  Demptey  •.  Jnt.  Co.  Penn.  1  Binn.  Rep.  fl99.  n.  Per  WAaaia«- 

.  mr  J.  Craudlfen  v.  Leonard,  4  Cranch^t  R^.  434. 

[  After  the  deciaiOD  of  Demptey  w.  Bit.  Co.  Penn,  (he  Legirittore  of  Pam^hania, 


\ 


i 


NOT  RBCORDB.  iOy 

Also,  if  a  foreign  Court  of  Admiraltj  condemn  a  ship  as.  law-  ch«p.  n.  •.  s. 
fnl  prize  without  assigning  anj  cause,  U  is  evidence  that  she  l^*^^*^ 
was  not  nentrsl  ;(l)(a)  but  if  the  foreign  Court  state  the  facts  Ojiirti. 

by  Aet  of  29th  March,  1S09,  5  Sm.  JL  49,  declared,  tlmt  no  Benienee  of«  Foreign  >, * ^IIJSS!!^ 
Prise  Cnori  shonid  be  eonolutive  of  my  fiiotv,  except  the  »ets  sad  doings  of  said  Coort.  f^rk.  413. 

It'  a  fon-ign  Pruce  Court  of  general  juriMltctkm  bai  d«  eided  that  a  •eisore  waal 
Dade  c^nforniablf  with  their  law,  its  decree  is  eooalasive  upon  this  point.  Cheriot  vi^>'<KiGci  v. 
FotugaU  3  Binn,  Pep  «20.    Et  vide  BeLtttr  el  al.  v.  The  JV.  En^,  Mar.  hu,  Co.  fcf*!^.'* 
tMiu.  Rep.  9TT    S   C  7  Do.  275.    JhuteUw,  The  Uh.Jne.  Co.KZha.  Jt«^.    ^   ^    * 
401.    Brvrnn  «.  The  Un.  Mnt.  Co-  4  Ikty'o  Bep.  ITS.   Mar,  Jru,  Co,  v,  PFoodt,  \^ 
$  Cranch*9  Rep.  46,'  '^ 

Bat  the  jurisdiction  of  a  foreign  tribunal  may  be  inqnired  Into,  both  as  respects  | 
tkesaihorttv  from  which  it  has  emanated,  and  the  sttbject  matter  over  which  it  is/ 
exercised.  Cheriot  v.  /V/tsof,  S  Bnrn.  Rep,  980.  ^ 

The  sentener  of  a  French  Catai  ofAdndrtJt^,  condenuiing  aa  American  vessel  A 
sad  eai^,  ander  the  ,MK/andc:cree,  is  aonclastve  opon  the  Courts  of  this  eoantry ,  so  I 
u  to  change  the  property ,  although  the  decree  on  which  it  is  founded  is  repugnant  I 
to  the  law  of  nationn,  and  aUhough  those  C>art8  do  not  acknowledge  the  conelasive  I 
efiixt  of  the  sentence- ot  foreign  prixe  Courts.  Arrmrnfdet  al.^,  fVUUamtetal,  J 
C,  C.Apra,tHU^M„8.n0p. 

The  condemnation  of  &■>  ttlegjsl  tribunal  is  not  bmdiog  ;  and  if  the  source  of  the  \ 
anthoritj  under  which  it  was  eonsiituted,  be  contrary  to  the  usual  mode  of  conati-  t 
tuti»g  Courts,  he  who  wnuld  support  the  sentence,  must  prove  its  legilimscy.  S7ieU  f 
▼.  Fouiota,  C,  C.  Aprils  1805,  M  &\  Rep.  S  C,  3  Bim,  Rep.  830,  n.  Chenot  \ 
T.  Fouamty  3  Sinn.  Rep.  890.  But  a  foreign  Court,  the  ongia  of  which  does  not  / 
appear^  is  to  be  presumed  legitimate,  ihid. 

Where  a  libel  in  a  foreign  Court  of  Admiralty  set  forth  several  contradictory  i^ 
causes  of  condemnation,  and  the  decree  wss  general,  and  did  not  specify  any  parti- 
cular cause  of  forfeiture,  it  was  held,  (hat  the  sentence  was  not  conclusivf ,  and  that 
the  asBOf ed  might  prove  K  was  American  property.  Vaoie  v.  BaU,  8  ZiaS.  Rip, 
870.  5.  C.  8  Teatea*  Rep.  178.  S.  P.  CrotmUat  v.  BaS.  $  Toaieo'  Rep.  875. 
Blaekhek  t.  Stewart,  8  Ba^o  Rep,  863. 

If  a  policy  of  insurance  contain  a  warranty  of  Amenean  property^  with  a  provito 
that  if  called  in  question,  it  shall  be  sufficient  for  the  assured  to  prove  it  in  any  Court 
of  the  {/.  Statee.,  the  underwriter  msy  combst  the  fiict  by  reading  the  procei'dings 
ofa  foreign  Court  of  Admiralty  as  rvideuee,  Plough  not  conclusive    Chdbreatkyt,      i 
Grade^  C.  C.  April,  1805,  M.  S.  Rep,  S.  C.  eked  1  Biim,  Rep.  88S.  n.  Caiheun   J 
V.  Itu,  Co.  Petm.  1  Binn.  Rep.  893.  ^ 

The  judgmeitt  of  a  foreign  Court  ()f  competent  jurisdfetion,  is  priaMybcse  evidence 
of  the  points  adjudged.   Smith  v.  JV^tttamt,  8  Onnes*  Com.  in  Er.  110. 
U.  S.  Ine,  Co.  9  Jokno  Rep.  377. 

Qu^rr  *    Vtrgima.    Hat^ld^.  Jaimion^  9  Munf.  Rep,  53,    Bovrke  .^ . 

beny,  1  Gilmef^o  Rep,  16.  f 

The  sentcDCe  of  a  CflArt  of  Adrohnlty  is  only  prima  facie  evidence  of  any  6ct,  and    < 
will  htive  no  elfeet  if  sufficient  appears  in  it  to  rebut  such  presumption.  Johniton  v. 
iMdhvf,  8  Johm.  Cat.  481.  S,  C,  1  Caina^  Coi,  in  Er,  XXIX.  S.  P,  Laingy,^ 
Un,  Ina.  Oo.  8  JoAnt.  Cat,  487— Am.  Bd. 

(a)  Vide  ante  riMse  V.  Aiff,  8  IMC  i9^.  870.    S,  C,  9  Teaiet^  »op.  173. 

When  It  docts  not  appear,  by  the  dem«e  itself,  on  what  partieolar  ground  the  ^. 
demnarion  was  bad,  the  case  is  to  be  open  aa  to  all  tlie  points  which  it  may  be  nrW* 
wry  lor  the  parties  in  interest  lo  ^^labKsh,  except  ike  foot  of  auttdaiSsUon.  4liAi« 
tsft  €t  al  T.  Jb/iet,  S  JMotf.  Mkp,  S86.«-4b(«  S»»  *^  * 


/bcse  evidence  | 
>.  Madeiif^.  I 

rkew*  Oran^    I 
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Chip.n.  8. 8.on  which  thej  found  their  condetniiation>  and  it  appear  from 
Proceedings  ^^^  {Acts,  and  aUo  from  the  concluMon  they  have  drawn,  that 
Courts.         {he  condemnation  was  not  for  any  violation  ot  the  law  of  na- 

tions,  but  for  not  complying  with  some  arbitrary  regulation  of 

their  own  ;  as  where  a  belligerent  State  having  made  certain  or- 
dinances which  had  not  been  assented  to  by  a  neutral  State,  seiz- 
ed a  ship  belonging  to  such  state,  and  declared  her  prize,  be- 
cause she  had  not  navigated  according  to  those  ordinances,  the 
sentence  is  void  altogether,  and  of  no  force  in  any  Court  of  Jus- 
a)  Calvert  v.  tice.(l)  In  like  manner,  as  it  is  necessary  that  the  ntbjeet  should 
7T.Rep.523.be  within  their  jurisdiction,  it  is  also  necessary  that  the  Court 
M-yne  V.       itself  should  be  one  regularly  established,  and  acknowledged  by 
414.    '         the  law  of  nations,  and  not  a  mere  arbitrary  institution ;  where- 
Beii*'^T'      ^^^^  ^  condemnation  before  the  Consul  of  a  belligerent  State,  re- 
Rep.' 454.       sident  in  a  neutral  country,  was  considered  as  a  mere  nunity;(2) 
^S*id.*562.  ^^^  such  a  proceeding  before  the  Consul  of  one  belligerent  State 
resident  in  another,  in  alliance  offensive  and  defensive  with  it, 
i!\^dc^o^Kr  ^&B  the  same  effect  as  if  taken  in  the  State  appointing  the  Judge 
8T.Rep.968.who  condemns  ;  for  the  interests  of  the  two  States  being  united, 
one  may  authorise  the  other  to  erect  a  Court,  acting  on  the  law 
of  nations,  for  their  common  benefit^  at  any  place  within  the  hos- 
(3)Wdyt;.    tile  territory.(3 J  (6) 

3  Eatt,47d.  '^he  proof  of  these  proceedings  has  generally  been  by  copies 
under  the  seal  of  the  Court  in  which  they  were;(c)  there  seems  to 
be  no  objection  to  the  seal  of  a  Court  acting  on  the  law  o/na- 


(6)  The  Admimltj  Coarl  should  not  only  have  jarisdiotion  tif  the  snbjeet  matter, 
but  should  be  constituted  in  eonforroity  with  the  laws  of  oations,  and  if  defieieot  in 
either  of  these  qualifications,  the  seoteooe  of  soeh  Court  is  not  eonclusive,  and  its 
jurisdiction  may  be  inquired  into  by  a  Court  io  another  country,  when  the  question 
is,  whether  the  right  of  property  hits  been  changed.  i?Mer.  Bimely,ACranch,  Rep, 
5241.  Sed  vide  HxuUon  ei  al.  ▼.  QutUer,  ibid.  893.  Whedright  ▼.  Depeytter^  1 
Johna,  Rep.  471.     Cheriot  v.  FowiU,  3  Biim.  Rep,  880. 

InCheriot  ▼.  Fmutot,  the  Court  likewise  decided  that  scitEore  and  safe  possession 
are  all  that  are  necessary  to  give  jurisdiction,  and  whether  that  poaseasion  be  within 
the  dominions  of  the  captor,  or  of  a  neutral,  Is  immaterial. — Am.  Ed« 

(c)  A  paper,  purportmg  to  be  a  deeree  of  a  forei^  Court  of  Admiralty,  not  certi- 
fied under  the  seal  of  the  Conrt,  cannot  be  Dead  to  the  jtuy  in  an  action  between  the 
assured  and  the  underwriter,  in  const-quence  of  having  been  exhibited  by  the  former 
to  the  broker  of  the  latter  as  one  of  the  proofs  of  loss.  It  is  only  evidence  of  the 
fret'  of  sueb  oommunteation  having  been  made.  Thumon  v.  Murrag^  3  Bhm,  Rep, . 
98o. 

-^The  proMedingt  of  a  Portitgtiese  Courts  oertified  under  the  teal  of  one  who  states 
hiollielf  tu  be  the  Secretary  of  Foreign  A&irs  in  Portugal,  are  not  evidenee.  Chitrch 
v«  J^ubbart,  ^Crouch.  Rep,  187. 

£1^  if  the  deerees  of  the  Portugttete  colonies  be  traotmiUed  to  the  seat  of  go- 
feraawit,  and  regHtoPtd  in  the  deputmcnt  of  iUte»  a  aertifieate  of  that  ftoC  ander 
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tions^  beiBg  receiyed  as  evidence  «f  itself;  but  in  my  first  edi-Chap.  n.  8.9. 
tion,  1  hazarded  an  opinion^  that  to  prove  the  seal  of  a  mere  muni-  j^Tbrele?* 
cipal  Cosrt,  some  evidence  should  be  given  of  its  authenticit j;(l)  Coarti . 
and  a  case  which  has  been  since  determined  in  the  Court  of 
King's  Bepch  has  confirmed  that  opinion  ;  for  in  an  action  on  a  0)  Henry  v. 
jadgment  obtained  in  the  island  of  Chrtnada^  though  the  plain-dB^t^ssi. 
tiir  proved  the  hand- writing  of  the  Judge  of  the  Court  subscrib- 
ed to  the  judgment,  yet,  as  he  could  not  prove  the  seal  aflSxed 
to  be  the  seal  of  the  island,  he  was  considered  as  having  failed 
ID  his  proof,  and  the  Court,  on  motion,  confirmed  the  nonsuit 
obtained  on  that  ground.  Nevertheless,  as  the  Court  did  not  go 
much  at  length  into  the  reason  for  requiring  such  evidence,  it 
may  not  be  improper  to  retain  the  note  which  was  inserted  in  the 
former  edition^d)  * 


the  greal  sesl,  with  •  copy  of  the  deeree  ftutheotieated  in  the  etme  mftnoer,  irotld 
be  prima  fade  evidenee.  ibid, 

A  eopy  of  proceeding!  of  ft  foreign  tribanat,  produced  under  the  seal  at  armi  of 
the  Minister  of  the  kiogdom,  is  net  even  prima  facie  evidenee,  unless  it  appear  that 
the  Minister  has  the  offieial  oattody  of  sach  prooeedingt.  Vantkrvoitft  ei  al,  ▼. 
Smilh,  2  CamcB*  Rep.  1 55. 

A  paper  parporting  to  be  a  jodlcia)  proceeding,  aothentieatei]  ander  a  oationa]  saaf, 
will  be  taken  notice  of  jadicially,  as  hariog  the  highest  ^fidenee  at  auiheotictty. 
GntneldetaLj.I*itcaim,2Con.liep.S5, 

The  eoptes  of  a  reoord  attested  by  the  Register  of  the  Goart  b  a  foreign  eoontry^ 
are  not  admitted  as  cTidenee,  without  a  certificate  of  the  Jadge  that  be  is  the  Re- 
gifter.    Spe£^l  r.  Perkins,  2  Hoofs  Rep,  874. 

Where  the  plaintiff  produced  a  copy  of  the  Vice  Admiralty  records  of  Bermuda, 
and  proved  the  hand  writing  of  the  Judge  and  of  the  Register  of  the  Court  to  the 
certificate  that  these  papers  were  a  true  copy  from  the  records,  the  Court  admitted 
Ihem.  Munnford  v.  Rwone,  Jhtth,  M  P.  Cos.  85.— An.  Ed. 

(d)  Quere,  Whether  the  seal  of  a  Court  of  Admiralty,  is  not  of  itself  evidence 
Cfardere  v.  TAe  CoL  Ins.  Co.  7  Johns.  Rep.  514.  InCoimeeUciU,  it  proves  itself. 
Thompson  v.  Stewart,  3  Con.  Rep.  171. 

The  certificate  of  a  notary  pablie  under  his  notarial  seal,  \s  prima  fade  evidence, 
that  the  person  who  uses  it,  is  a  Notary  eommissiooed  by  the  Governor.  Mrowne 
r.  Phil.  Sank,  ^Serg.i^R.  Rep.  AAi. 

Letters  of  adminiatraiion  under  the  seal  of  the  ODurt  of  Probates,  in  due  form  of 
law  will  be  deemed  regular  and  valid.  Westeott  ei  a/,  v.  Cody  etal.  S  Johns.  Ch. 
Rep.  334. 

As  to  the  manner  of  proving  the  seal  of  a  foreign  government.  Vide  V.  States  v. 
Pakner,  3  Wheat.  Rep.  610.    The  EstreSa,  4  Ih.  S98.~A«.  Eo. 


*  It  wasAdtf,  in  an  anonymous  ease,  9  Mod.  SO,  that  an  exemplifieatioQ  of  the 
proceedings  of  a  Court  in  JShiland,  under  the  seal  of  the  &ates,  was  sufficient  evi- 
deaee  without  further  proof;  but  this,  I  eoneeive,  is  not  an  authority  to  ihew  that 
the  seal  of  the  Court  in  that  country,  acting  00  iu  oilrn  law%  wunid  hava  been  snfl- 
cisat ;  and  the  eaie  of  Swianerton  v.  Qoddard,  therein  cited,  seems  to  warrant  the 
dMnetion ;  for  it  was  them  held,  on  appeal  to  the  House  of  liords,  that  an  exem- 
pHfteaikm  of  a  judgment  oftbeComtof  King'b  Bench  to  foftom/,  which  (forao|ilt 
appearing  to  the  eontraTy,  was  under  the  seal  of  that  Court)  was  not  sufileieat  evi- 


^IQ  PUBUC  WRiTfNGS, 

Chap.  n.  a.  3.     It  wa0  before  observed,  that  if  a  man  be  acquitted  of  a  crime^ 
^f7T*1o''^   or  discharged  from  a  deiaand  in  a  foreign  country,  he  cannot  be 
jur'wdietioD*.  again  impleaded  on  the  same  accodnt  in  this.    It  may  be  added, 
'  that  all  matters  of  contract  or  of  right  are  to  be  judged  of  ac- 

Vide ClegKv. cording  to  the  law  of  the  country  wherein  thej  arise;  in  such 
sclmpb.  169.  cases,  therefore,  the  laws  of  foreign  countries  frequently  become 

Miller  v.  ___....____^«..^,.«_,^_^__-«_«_^_^_«^_.__^___^ 
Heioriok, 

4Campb.  155.  detioe  of  the  judgment  before  the  Coort  of  SttBkm  m  Scotland.  It  is  trae  that  the 
Buchanan  diatiMtiob  takea  by  the  Court  waa,  tbnt  in  the  one  etae  the  rMord  waa  the  dkeet 
1  (Sranb  *^is  ^"^^^  ^^  iaioe,  and  in  the  other  bat  iodueeiDent  Bat,  in  additioo  to  tb«a,  it  may  bs 
Riehardaoii  '  obaerved,  that  the  publie  aeal  of  one  State  is  matter  of  notorietj,  and  maj  be  Ukeii 
r.  Andrrsoo,  notice  of  bj  another,  as  part  of  the  tow  of  nations  acknowledged  by  all  j  hot  when 
there  cited,     only  the  seal  oftiJhriagnCourt  is  put  to  the  oopy.  It  should  seem  that  soose  evidenee 

431  ^  ^'  ^^''  ''^^^  ^  *^^"  ^^^  *~*  ^*^  what  it  purports  to  bailor  thuCoorta  of  &.;toiii 
cannot  jadicially  take  notice  of  tbf  lawt  of  other  countries  g  and,  therefore,  whcra 
a  contract  is  to  be  construed  according  to  tbt-  laws  of  the  country  in  which  it  was 
nado,  witnesses  are  «sainme<l  lo  prove  what  those  tows  are.  IP.  WUL  431.  A 
distinction  has  long  pretailed  between  public  and  private  seals;  the  firat  (tboae  of 
the  superior  Cooro  in  this  country)  are  considered,  aa  is  observed  abme,  as  part  of 
the  tow  of  the  country,  and  therefor^ cnr  judicially  taken  notice  of  by  its  Judges  ; 
hot  the  seal  of  a  private  Coon,  or  private  indi%idual,  should  be  proved  by  evidenoe. 
Vide  Gi2ft.  JLavJSJn.  90.  In  ^smm  v.  T^emlon,  8  T.  i2<^.  308,  it  was  AeU  that 
the  bare  production  of  an  instrument,  purporting  to  be  a  dipiuma  under  the  seal  of 
the  University  of  iSir.  Jindrewi**^  was  not  sufficient  t  but  in  the  case  of  Doe  dem* 
WoodmoMO  V.  Maaon^  1  E^.  Caa,  JV.  P,  53,  ib«t  seal  of  the  Corporation  of  Londom 
was  held  to  prove  itieU'.  From  what  is  said  by  the  Court  in  Moteet  v.  ThomtonfH 
may  be  collected  that  the  like  evidence  would  not  b«-  lufficient  of  the  aeals  of  other 
Ung^lith  oorporationsy  and  there  appears  good  •  easoo  for  making  a  distinction  be- 
tween them  and  that  of  the  Corporation  of  hmdong  its  privileges  have  heeu  con- 
finned  by  Parliament,  and  its  seal  is  so  common  al  to  be  known  to  almoM  every 


Letters  of  administration  under  the  seal  of  the  Prerogative  Couit  of  Caaterhwryf 
prove  themselvei  in  a  cauae  respecting  personal  property.  JTem^lon  v.  Owst,  Cot* 
tenip.  Hard,  108.  And  where  a  bill  of  exchange:  has  been  protested  in  a  foreigii 
country  for  non-acceptance  or  non-payment,  the  protest  under  the  seal  of  a  nocarj 
public  has  been  usually  received' as  sufficient  evidence  of  th«-  prfsentment,  without 
proof  even  of  the  protest  having  been  signed  by  him,  or  that  the  seal  affixed  is  what 
it  purports  to  be.  Vide  8  RoU.  Rtp.  S4S.  IOMmL  6S.  This  seemsto  be  a  rdaxa- 
tion  of  the  strict  rales  of  evidence  for  the  coovenlence  of  the  mercantile  world ;  who 
10  such  cases,  give  credit  to  instruments  of  that  oaturcf 

t  Notarial  writings  may  with  propriety  be  considered  as  fmb&c  wriiiago  not 
judicial/  although  there  are  eases  in  wbieb  tbe>  receive  the  respect  anci  trfficaey  of 
such.  Vide  Church  v.  Mubkart^  8  Cranch^t  Rep.  187.  Teaten  v.  Pry  5  Do,  335. 
But  a  notarial  certificate  is  generally  confined  to  bills  of  f  xchHoge,  ho. 

A  ootarul  protest  to  evidence  of  notice  to  the  endorser  ot  a  proiDisaury  note,  and 
of  non  payment  by  the  dimwcr.  ifrwwnev.  PhOaddphia  BmUe.  %  Set^.UJSt  Sep. 
484. 

The  protest  of  a  promlssoiy  note  to  no  evidence  by  itself,  the  demand  and  notiee 
most  be  proved  as  if  no  protest  had  been  made  Cmmmwi^  v.  Fioher,  Jbdh,  A*.  P.  !• 

<|uere,  Whether  a  notarial  protest  be  eooHusivt  evMh^ice  of  the  towfoln^sseC 
money  tendered^  Soarighiv.  C^tbraitht  4  DaH,  Hep.  385 

i^mrs.  Whether  between  eontending  parties  Uib  eectifioiile  of  a  notaiy  pubUcy 


NOTBBCOIIDS.  |^| 

tlie  snlqect  <rf  inqoiry  in  oor  Courts  of  lostice,  and  when  such  a  Chap.  n.  ■.  9, 
qnestioB  arises,  the  foreign  law,  if  in  writing,  must  be  proved  bj  ^^^i^l^^'^ 
a  Gopj  properij  authenticated.    But  when  the  unwritten  laws  of  Jarwdiciions. 
a  foreign  oonntrj  become  the  subject  of  inquiry,  such  laws  are  — .-— ^ 
proved  bj  the  parol  examination  of  witnesses  of  competent  skill 
and  kaowledge.(e) 


tint  he  it  <*  thibf  cotmuutioned  am/«wom,"oanbe  eontradioted.  JFlemdcky.  Sean*$ 
edm.  1  Vranch^  Mtep.  «59.  Vide  Sp^aU  v.  Ptrkbu^  e  B»^9  Bep.  S7i. 

The  eenifieate  of  a  ootmy  pubHo,  that  a  releaae  waa  aoknovlrdgiMl  b<r  a  party  to 
be  hit  act  and  deed,  ought  oot  to  be  reaeived  in  evidenee ;  but  the  deposition  of  the 
notary  pablie,  or  KKDe  equivalent  testimony  ooght  to  be  produced.  KUld*$  adm,  t. 
jCfezofufer'f  adat,  X  BandaiphU  Rep,  4S6. 

In  Oorvey  v.  Sbbetf^  1  Jaevb  &  WaXk.  110.  aumey  vaa  ordeivd  to  be  paid  on* 
der  a  power  of  attorney,  exeauttnl  in  Mrih  .Antfrwa,  aiteated  by  a  nolify  pnblie, 
and  verified  by  the  Secretary  of  State  of  the  eountry. 

The  notarial  aopy  of  an  agreement  registered  in  PhUadelptSa,  retpeeting  the 
loading  of  a  -ressel  insured,  the  original  being  in  the  hands  of  the  agent  of  the  plain- 
tiff abroad,  is  not  evidence  in  an  aetiou  against  the  underwriters,  not  bang  parties  or 
pririea  thereto.  DontUh  etal.y.  Int.  Co.  Yorth  America,  4  Tetiiee*  Rep.  t75. 

Kolarial  Sopiea  of  mstrumenta  tnLeeoted  m  a  foreign  country »  are  not  in  them- 
aelvea  evidenee.  Mauri  ▼.  Bejfeman^  13  /aAtit.  Rep.  58. 

The  exemplification  of  a  decretal  order  of  the  Court  of  Chancery,  is  not  admis- 
aible  evidence  on  a  trial  in  a  Court  of  Law,  but  the  origmal  decree  must  be  pro- 
dueed.  WUeen  et  al.  v.  {Jofdne,  8  J^hne.  Rep.  ^80. 

Where  a  bill  of  exebunge  ia  loat,  on  proof  of  that  fact,  a  notarial  copy  may  be 
given  In  evldeDee.  JMerten  v.  iMeasn,  8  Baqr't  Ae^.  405.— Av.  En. 

(e)  Whera  the  great  aeal  of  a  State  is  aiBsed  to  the  eieaaplifieatiQo  of  the  Act  of 
the  Legialatore,  the  atlestatioo  of  a  public  oflieer  isnot  rcqaired  trader  the  Aet  of 
1790.    U.  SkUee  v.  JMme,  4  DaU.  R^.  413. 

A  printed  pamphlet,  coittainiogX«gislative  Aats,  not  anthenticated  by  the  senl  of 
the  State,  is  not  evidence  in  any  oth«r  Stito»  under  the  Act  of  Congrasa*  CntSg^  v. 
Rrvwn,  ^  Peten*  Rep.  358. 

But  a  copy  of  an  Aet  of  Aasembly  of  another  Sute,  contained  with  other  Aeto  in 
a  pantpKlet,  prinud  hy  the  prhitera  of  the  Conmonvealtb,  was  held  to  be  good  evi- 
dence. Tliompeon  v.  Mueter,  1  DaU.  Rep.  4d8,  S.  P.  BUUUt  v.  Jiasmee,  6  Bimt. 
Bep.  381.    Contra,  CaflnHOisiaeaiM  v.  Prosier^  eited,  Urid,  383. 

Copies  of  the  laws  of  Pennfj^^DOina,  printed  under  the  authority  of  the  Eiegisla- 
tare,  are  evidence  in  this  Stale,  whether  the  lawa  be  poblic  or  prirate.  Biddit  v. 
James,  ibid. 

The  written  or  Statute  laws  of  foreign  eountriesmost  be  proved  by  the  laws  them- 
selves, If  they  can  be  procured :  it  not,  inferior  evidence  may  be  reeeived.  Unwrit- 
ten laws  or  usagea  may  be  proved  by  parol  evidfoee,  and  when^roved,  it  is  for  the 
Court  to  construe  them»  and  dceide  upon  their  effect.  Ceiuequa  v.  WUSn^  et  al. 
1  Peter's  Bep,  88S.  Seten  v.  Bel.  3u,  Ce,  C.  CI  Jiprii,  1808,  JU,  &  Rep.  Ro- 
Hnaen  v.  CHjferd,  ibid.  1807. 

How  a  manuscript  copy  of  an  Act  of  Assembly  most  be  authenticated,  ffavieien 
V.  Cole,  1  Randolph^  Rep,  461. 

The  common  law  of  a  foreign  eountry  may  be  proved  by  respectable  witoesses; 
bet  foreign  Statutes  cannot  be  proved  by  parol.  JTaniijr  v.  Clarkeon  etal.l  Mm, 
Jl^.385.  Ytde  SmUhy. Elder,  S Be.  105,  IVoodbiidge y.  Austin,^ Tyl,  Rep. 
367. 


ilJB  FUBUC  WBITINGS, 

Cbap^u.  ls.     Judgments  in  a  Court  baron.  County  Court,  or  other  inferior 
^flj^o?"    ^^^  though  not  records,  are  also  evidence.  In  cases,  however, 
JuriMlieUoot.  where  it  has  been  requisite  to  prove  their  proceedings,  the  ge- 
'  neral  practice  has  been  to  produce  the  book  contajining  the  ori- 

n^^E^?*     ginal  minutes,  as  well  these  previous  to  the  judgment,  as  the 
(C.)  i/'        judgment  itself,  (for  in  the  case  of  all  inferior  jurisdictions,  whe- 
ther ecclesiastical  or  civil,  it  must  be  shewn  that  the  proceed- 
ings are  regular ;}  and  as  it  is  not  usual  to  draw  up  such  judg- 
ments in  form,  this  evidence  has  been  held  sufficient  to  support 
(1)  Chandler  an  action  on  the  judgment  of  the  Countj  Coui*t,(l)  or  to  prore 
EzeblrarTriii.^®  proceedings  in  a  foreign  attachment  in  the  Court  of  the  Lord 
99  Geo.  s.      Major  of  London,(9,)  or  a  di8continuance(d)  of  a  suit  in  the  She- 
(S)Fiiherv.  riff's  Court  tiiere :  but  in  this  case  the  defendant  is  net  pre- 
l^«»SBlMk. eluded  by  the  judgment  from  disputing  the  original  jurisdiction 
of  the  Court,  and  pleading  that  the  cause  of  action  arose  out  of 
i!\?bS?'^  thatjurisdiction,(4)(/) 

14EUL816.    , — 

(4)  Vide  Bat  onleit  poaitiveljr  theva  to  be  io  wrilios, ibey  maj.  Ziving9Uin'v^Manfl.  In*. 

Herbert  v.      C«.  6  Craneh'9  Mep.  280. 

^loke.Willet    Copies  of  the  prooeedingi  or  deereet  of  foreign  tribanalt,  tbongb  under  the  hands 
So,  note  (a)    ^^^  ^^j^  ^  ^^  offioers  of  snch  Courts,  must  be  profed  1  ike  other  writings.    JMa» 
JSeld  ▼.  Maud,  3  Johm,  Hep,  810.    But  those  of  a  foreign  prise  Court  are  evidenee 
when  under  its  seal  oeriified  by  a  deputy  registrar,  whose  offieial  eharaeter  is  eerti- 
fied  by  the  Judge,  and  bis  by  a  notary  publioi  it  being  a  Court  of  the  law  of  na- 
tions.   TMMn  T.  Fry,  S  Craneh^s  Bep.  348. 

To  prove  a  eondeinnation  in  a  foreign  prixe  Court,  It  is  only  neeesmiy  topmdnee 
the  libel  and  the  Mentenee,  MargL  bu,  C9.  v.  Bodgwm^  6  CrancKs  Rep,  esO.  Bvt 
Ihe  depositions  read  by  the  plaintiff*  in  a  suit  on  a  poliey  of  iasoranee,  merely  ta 
profe  the  eondemnation,  are  not  evidenoe  to  prove  any  other  laet.  ibUL 

The  deeree  alone  has  been  AeMsnfBeient  to  prove  eonderanatioD,  if  it  state  the 
matrrisl  fiicts.  Gardere  v.  The  CeL  hte.  Co,  7  Jobne,  Rep.  519.  Et  vide  Jmee  v. 
RanddO,  1  Cowp.  Rep.  17. 

To  entitle  firtign  letters  testamentary,  to  be  read  in  evidenee,  the  seal  affixed 
to  the  probate  most  be  proved.    JHrckeim  v.  Myen,  Diet.  Ct,  FhiL  1819.  M.  S, 

The  exemplification  of  a  will  made  \n  England,  and  oertified  generally  to  have 
been  proved  in  the  Prerogative  Court  of  CaMtertntry,  under  the  seal  of  tliat  Court, 
may  be  read  in  evidenee.  Lee.  ofWeettne  v.  Stanunere,  1  DaU.  Rep.  S.  And  the 
probate  of  a  will,  under  the  aeMl  of  that  Court,  not  recorded  here,  allowed  to  be  rend 
to  prove  litle  to  bods.    Menie^  lee.  v.  Vanderen,  1  JDaU,  Rep.  66. 

Mirifte  Ordinancet  of  foreign  eoontri^s  promolgat«*d  by  the  Exeeotive  by  order 
of  the  Prrsidrnt  of  the  U  States,  rosy  be  read  in  the  Courts  of  the  U.  Stalee, 
without  forthcr  proof.    Talbot  v.  Seaman,  1  Craneh'e  Rep.  1. 

Bai  thr  nmnidptd  Utwe  ol  foreign  eountries  are  genendly  to  be  proved  as  faett. 
ibid.  CIntrch  v.  Hubbard,  S  Do.  2Sr.  Fritii  v.  Spragw,  adx,  14  .Mbft.  R^.  455. 
-Am.  Eo. 

{f)  In  order  diat  a  jodgnient  shall  have  any  binding  effeet,  it  is  essentisl  that  the 
Conr  have  jurisdietion  of  the  person  and  sobjeei  mutter,  the  want  of  which  roiikes 
tbf  juil|fment  utterly  void  .«id  of  no  ^'fTeet  Borden  v.  Fitch,  15  Johne.  Rep.  121. 
Et  v.*;-  nekton  V.  Boyt,  d  If  heat.  Rep,  S46.  Vide  Jrmetnmg  t.  Careen'e  exre. 
3  Da!L  Rep.  99S. 


NOT  RECORDS.  '  IIS 

If  the  ptrtieg  thtak  proper  to  submit  their  difl^rences  to  an  ar-Chap.  n.  s«  s. 
biirator»  kh  jndgmeot  is  as  conclasive  upon  them,  as  that  of  a     ^^*'^*** 
Court  e»Ubliabcd  bj  the  law ;  aod  though  in  questions  respect-    " 
ing  land,  he  cannot  absolutely  couYej  property  from  one  to 
another,  but  can  only  order  it  to  be  done ;  yet  if  he  determine 
the  right  to  be  in  one,  this  is  conclusive  evidence  of  the  title^ 
and  cannot  be  disputed  in  an  action  of  ejectment(l)  (jr)    TheiA)^^.^^"*' 


The  ecrtifieate  nfnJHtHce  of  the  peace  wa»h«'ld  to  he  prima  facie  ei\i\encc,  and 
ntt  being  qvettioned,  was  sufficj^ut  to  tupfKirta  jodgmpnt  on  it  io  debt.  Kdt»gg  r. 
MauHceyy  'i  Johns.  Rep.  376.  Bat  in  the  caae  iiXM  Carty  et  al.  v.  Sherman^  3 
Do.  429,  w»«  held  not  to  bf  mfficient  on  a  ptfa  o(nul  tiel  record,  even  vhcii*  the 
jattioea*  hand-writing  was  proved  by  a  witnew;  but  it  should  be  proved  by  the  jauiet 
hjnaelf,er  a  sworn  copy  of  his  minutes  be  produced. 

The  aentenee  of  a  Court  Martial^  wl  ieb  has  no  jariadietiM  over  the  ease,  is  noi 
eonelasive  evidence  in  an  aotioii  brought  in  nnother  Court.  Wifs  v.  tmker^  3 
Cranch^i  Hep.  331.    Vide  Ferguoon  v.  Barroiu  2  DaU.  Rep.  113. 

The  deeiaiODS  of  the  board  of  property  in  Ptmnojfl'oanfat^re  reoeivetl  as  evidence, 
boC  have  never  been  supposed  to  bf  eonclusiv*:,  either  as  to  the  law  or  fact.  Caro- 
thera  et  al.  v.  Leo.  of  Utmmnf^,3  Serg.  U  R.  Rep.  379.  In  Maryland^  vide  WeU 
T.  Jarrett,  t  Bar.  li  John*.  Rep  53S. 

A  final  aeeoUDt  settled  bj  the  administrator  with  the  Orphans'  Court,  is  not  eon- 
elasive evidenee  in  his  favour.  Upon  an  issue  t^t  devtutatit  velnon  in  an  action,  hf 
a  creditor,  it  being  m  inter  aUoa  acta.  Realty  v.  State  of  Maryland^  7  Cranch*e 
Rep.  881.— Ak  Ed. 

( j^)  Io  Maotaehtttetta  there  are  two  roodet  of  submiiaioa  to  arbitration ,  besides  thoae 
authoriaed  by  the  oomraon  law ;  the  one,  by  entering  a  role  for  that  purpose  before 
a  jaatiee  of  the  peaoe  $  the  other,  by  a  referenee  of  an  action  in  Court,  which  may 
eomprefcend  aN  other  demanda  than  thoae  for  which  the  aoit  is  brought.  Comman* 
weaUh  v.  7^  Pejepoaa  Proprietoro,  7  Ma»9.  Rep.  399 

Id  a  aubmiauon  under  the  Statute  of  1786,  c.  91,  the  Statnte  must  be  strictly 
parsaed.  Monotiet  v.  Poot  et  al.  4  «^laf».  Rep.  538.  Johea  v.  Backer,  5  Do  864. 
Mott  V.  Mihony,  iHd.  489.  Short  v.  Pratt  et  al.  6  Do.  496.  Boardman  v.  Eng^ 
land,  ibid  70. 

A  submiaaion  of  an  action  to  refrreea,  by  a  rule  of  Court,  opefatet  as  a  waiver 
of  all  exceptions  to  the  forma  of  process.    Faraetfe  v   Shaxa,  10  Maaa.  Rep.  853. 

So  in  Virginia.    Idgon  v.  Ford,  5  Munf.  Rep.  10. 

Where  an  action  is  aobmittHl  to  referees,  under  a  role  of  Court,  neither  party  can 
at  bia  pleaaure  rescind  the  rule,  and  revoke  the  anbmiaaion,  nor  can  the  plaintiff  dia- 
coptinoe,  or  beeome  nonauit,  without  defendanfis  consent.  BaakeO  V-  ffhitney,  18 
Maaa.  Mep.  47. 

•In  FtfTMonf,  after  a  tnhroission,  either  party  mav  revoke  the  same,  and  aa  award 
afterwaida  will  not  he  held  valid.    Matiaway  v.  Snwig,  8  iy.  Rep  105. 

Where  the  aabmiaaJOB  is  on  a  bandf  whether  revncable  or  not,  either  party  may 
revoke  ic»  helbre  the  award  be  made  and  published,  and  leave  the  injored  party  to 
hia  remedy  on  the  bond.  JUpinwaU  v.  Tauaeyt  ibid.  389.  Jilkn  v.  iroCton,  10 
Jokna.  R£p.  aOS. 

Vide  the  opinion  orSrowJ.oD  the  eIRset  of  awards  ID  iRfmv.  Catara,  51  Gall. 
A^.  61. 

In  ConnecHaa  a  anbmisainn  to  referees  by  rule  of  <  omrt,  may  be  revoked  by  el* 
tberofthe  parties.  jSstofi  v.  Oalaey,  1  Ro^t^a  Rep.  881. 
Attd  wbere  hj  the  mbauarioa  the  award  mnat  be  made  to  th*  Mxt  Court,  and  the 


-per,  3  Eait, 
15. 


114 


PUBUC  WEITINQS, 


Chap.  n.  t.  2.  award,  whether  made  on  a  parol,  or  a  written  submission,  may 
Awards,     be  given  in  evidence  on  a  count  in  assumprit,  founded  on  the 


Court  adjooniB  with  the  oaoae,  the  power  of  the  relereea  expires,  ibid.   Vide  SaU 
Y.  Halif  3  Can.  Hep,  308. 

K  bond  with  a  oonditioo,  eODUioing  a  sabmiaaion  to  an  award  of  arbitratora,  ne- 
ceasarilj  implies  that  the  obligor  win  perform  the  award.  Bundy  ▼.  Sapin^  1  Root' 

Rep,  41  i. 

An  award  by  rale  of  Court  will  not  be  aet  aside,  unless  eorruption  be  shewn  in  the 
arbilratora.  LewU  ▼.  Jrndmm,  1  JDayU  Rep.  153.  Vide  BuiMegf  v.  Starr^  S  Ho. 
533.  ,Men  v.  Rannetf,  I  Con.  Rep.  1»G9.  Parker  r.  Avery,  Kirb.  R^.  335.  So 
in  Maryland,  Goldtmith'M  adnwe.  v.  TiBy,  1  Bar.  &  Johu.  Rep.  361. 

So,  in  an  action  in  a  Jostiee's  Court,  the  pMrties  must  b«  before  the  Court  before 
the  ease  can  be  referred.  Burrougha  f .  Oenvng,  ibid.  103.  S.  P.  Proner  t. 
RUharda,  ibid.  STT. 

Unless  two  ol  the  three  referees  are  to  make  report,  it  must  be  signed  by  all  of 
them.  Reevet  v.  Goff,  Penning.  Rep.  143.  Sed  oontra  in  ASnv  Tork^  fide  Rattey 
▼.  Btaton,  13  Johns.  Rep.  187.  M^Inroy  v.  Benedict,  li  Do.  408. 

It  the  sabmission  is  not  strictly  pursued  by  the  Clerk  of  the  Court  iu  making  out 
tbe  role,  the  award  will  not  be  held  valid.  Tetter  v.  Rapetnyder,  X  BaJL  R^.  S9S. 

There  are  four  species  of  swards  in  Penneylv<vnQr^Ut»  Those  made  by  mutual 
consent  in  pursuance  of  arbitration  bonds  entered  into  out  of  Courts 

2d.  Those  made  in  a  csuse  depending  in  Court,  opoa  eooaent  of  the  parties, 
(which  are  awards  at  common  law.) 

3dty .  Bonds  of  arbitration  under  the  9  It  lOlT.  3  c.  15. 

4thly.  Those  made  in  pursuance  of  the  Aet  of  Assembly  of  IfOS,  (1  Sm  Z<  50.) 
Per  M'Keait  C.  J.  WUUamt  v.  Craig,  1  DaU.  Rep.  314.  Betnum  v.  Freeman, 
8  Serg.  U  R.  Rep.  9. 

To  the  above  modes  may  be  added  5thly.  Awarda  under  the  Aet  of  Slst  JMorcA, 
1806,  (4  Sm.  X.  8S6  $)  and  6thly.  Awards  under  the  Act  of  flOth  March,  1810, 
(5  ^fii.  L.  131 ,)  whieh  authoriaes  eilAer  party  to  enter  a  nilc  of  referauoe,  and  re- 
gulates the  proceedings  upon  such  arbitration. 

It  aeema  the  Legislatuna  had  in  view  under  thia  Act  only  thoae  eases  in  whieh  the 
judgment  ia  for  »  epedfic  thing  or  sum  of  maney.  Jomt  ? .  Straiten^  4  Serg^  &  R. 
Rep.  76. 

It  has  been  the  constant  uiage  to  refer  aetioos  of  ejectment,  under  die  Aet  of 
1705.  Jhuton^.  Snow'tlee.  2 DaU,  Rep.  157.  S.  C.  1  TetUee* Rep.  156.  S.  P. 
Duer^.BoydetaL  t  •  Serg ^  R.  fiep.  903. 

It  is  too  Iste  to  snnul  a  rule  of  reference,  when  the  tranaaotkn  has  been  infeati- 
gated  by  tbe  referees,  and  a  report  is  agreed  upon  by  them,  unlesa  there  has  been 
misconduct,  or  preeipiuney,  or  a  refusal  to  hear  the  testimony  offered  by  either 
pvty.  M'KmAH  C.  J.  Oxleyet  ai.  v.  Olden,  I  DaU.  Rep.  430. 

A  rule  of  reference  shaU  not  be  struck  off  after  there  has  been  a  partial  hearii^  of 
the  caae,  notwithstanding  that  since  the  meeting  of  the  referees,  one  of  the  parties  is 
dead,  and  hb  representatives  substituted.   Rutton  ▼.  Zhmwoody,  1  Hum.  Rep.  48. 

Alter  sn  agreement  to  refer,  a  hearing  before  the  referees,  and  an  optnlon  ki- 
timated  of  the  merits,  the  plaintiff  cannot  diaaontinue,  without  leave  of  Court,  wfaleh 
would  only  be  granted  upon  very  oQgent  reasons.  PoUoek  v.  BtUlt  4  DalL  Rep. 
S89.  S.  C.  3  Teatet*  Rep.  48.    Rutton  v.  Damooody,  1  Binn.  Rep.  48. 

The  discovery  of  material  evidence,  which  by  using  due  diligenee,  the  party  night 
have  discovered  before,  is  not  a  sufficient  reason  to  induce  the  Court  tt>  set  aaide  an 
award.  Jhtbel^.  Eakr,  2  Bmn.  Rep.  588.  n. 

Unless  in  extraordinary  eases  the  Court  will  not  eiamnie  mattera  of  Jaet,  deckled 
by  rcfereea  t  but  when  the  pomt  turns  on  the  eonstroetkak  of  a  writhig,  te*  if  the 
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coii8idermtio]i,(l)  or  on  an  accoant  8tated.(3)  Bat  to  ena-  Om^  n.  •.  s. 
ble  the  partf  in  whose  faToar  the  award  was  made  to  avail  him-     A.«anU. 


(1)  Kingrtoo 

V,  Pbilm, 
prhwipleioa  vUeh  cIm  award  it  roanded,  are  eonttarj  to  l«w,  the  Coart  will  tot*  Frak  If.  P. 

nalilMenvr.  Largre  v.  Pammrc,  9  Strg.UR.Btp.  51.  CSmm^SST. 

Am  award  maj  be  aommiUed  lo  the  rdereea,  witboat  conaeni  of  tlic  parlaet,  for  fa\  w 

tbe  porpoae  of  eorre«tins  an  informality.    Siafdei*9  In,  v.  Ba/mtm^  I  Bhui,  Itep^  Batsh^nT  ** 

49.  fdhorflf  «lt.  V.  TV  east.  9f  Vmtderetn^  aated,  1  Bum  Rep.  4S.   Tftta^^taw  t.  1  £tp.  194. 

Wm^gt^  4  reatot'  Bep.  330.    5Aaw  t.  Peatce^  4  Ann.  itc^.  4S5. 

A  rppoal  may  be  recommitted  for  tbe  parpote  of  correeting  aa  iaformaClif , 

Iboogb  after  jodgmmt  iMt»  and  ezaeptiona  ftled,  and  againtt  tbe  flODteot  of  tbe  ad- 

larte  party.  7V»p«Mi  t.  Wardet,\  TetUee Bep,  SS6, 

But  where  there  has  been  a  material  error  on  tbe  part  of  the  referaet,  ia  tbe 

nanner  (tfeondoetlns  the  botinett,  tbe  content  of  both  partiet  it  cttc&titl  to  iadnce 

the  Court  to  tend  it  baek.  Sfkfw  r.  Ptforor,  4  Bifm.  JK^.  485. 

Qnere,  If  the  refereet  requettrd  it.  Md, 

If  by  an  agreement  in  writing,  to  refer  nnder  the  Aet  of  1705,  it  be  ttipolated 

that  the  nward  thall  be  onder  the  handt  tod  tealt  of  th«r  arbitratort.  an  awanl  aa- 

der  tkrirhandtwithoot  their  tealtyk  bad.    Rea^.  Gibb9iu,7  Sa^.U  B.  B^. 

flOi. 

An  award  made  by  aihitnrtott,  terminatet  the  period  of  their  power  to  aet.  JRllz- 
gwaid^.  FUxgendd,  Bard.  Bep.  9Sl. 

i^ii  award  eaooot  be  made  of  other  mattert  betide  thote  eootaiaed  in  the  tobmiH 
^ntk.  Senum^.Batf^iBatfHBep.U. 

"When  tbe  award  it  void  for  uneertain^.  Jackam  ex,  d.  Sianten  t.  Jk  Leng^ 
9Mma.Bep.43. 


THE  SUBJECT  OF  THE  REFERENCE. 

A  parent  may  tnbmk  to  referenee  a  tretpatt  on  hit  minor  ehiid,  and  the  award 
will  be  good,  ahboogh  tbe  damaget  be  blended  with  other  damaget  hefooging 
wholly  to  the  parenL  Beebe  v.  JVajfcrd,  JBrb.  Bep.  SIS. 

The.guardian  of  an  infont  may  anbmit  to  arbitratort  on  behalf  of  hit  ward,  and 
performance  win  be  a  bar  to  a  toit  bythe  infont  when  of  age.    JTeedr.  EBu,S 
Cainet' Bep.  951. 

Wbere  tbe  tobmiition  it  of  olf  dbmondli,  which  either  party  bad  againtt  the  other* 
the  award  it  a  eoncloMve  bar  to  a  toit  for  any  demand  ezittiog  at  tbe  tmie  of  the 
tabmianon  «nd  award.  Wheeler  «.  Vgn  Bnden,  IS  Jb&nt.  Bep.  311. 

A  n-ferenee  of  a  eanae  will  not  be  granted  if  it  aopean  that  qoettiont  of  law  will 
arlte  J)e Bart  t. Ceveaheven,  S  JMnt. Ca»,  40S  Lam  v.  BdUet,  SCahtet*  Bep.  SS. 
S.C.  Ode.  ^ C. Cae.  tf  Praet  \S3.  CedwiteetaLt.  Backer, ibid.  ¥^\.  Bt  ride 
Bedieetux.  t.  WtOeU,  ibid.  14S.  Luaher^.  Waiivnjbid.  S03.  S.  C.  1  CWfiet' 
B^.  150.  mOianu  y  Green,  ibid.  470.  Maau  t.  Bayiee,  S  Jehu.  Bep.  374. 
SaUbury  v.  Scett^  6  Bo.  3i9. 

Arbitratort  cannot  award  eotti  where  the  law  laya  they  thall  not  give  them. 
Lgwit  T.  Inland,  4  Ann.  Bep.  5.  Underberge^  v.  TTnruh,  1  BrowneU  Bep.  194. 

la  an  aetiofi  of  tniver,  an  award  to  ret* ore  tpecific  articlet,  it  not  ralid.    BueMey 

▼.  Ditrant,  1  DaO.  Bep.  1S9. 
Where  mitreciul  m  the  arbitratioa  bond  doet  not  ritiate  it.  Vide  Diblee  ▼.  Bett 

etal.n  Jehm.  Bep.  103. 

An  award  ofarbimton  appointed  by  the  agraemeatof  the  partiet,  pendkga  aon- 
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Cb»p.  n.  9. 2.  self  4>f  it,  he  must  not  only  prove  the  award,  but  in  the  caae  of 
Awards.     ^^  parol  Submission  prove  his  own  as  well  as  the  other  party's 

^  ■  • 

trovertr  in  Chancery  between  them  as  eo-pareenert.  Is  valid.    Fletcher  v.  Pollard, 
S  ff.  UMtmf.  Hep.  544.    Et  vide  Briekhouae  v.  BttrOer  et  al.  4  Do  969. 

Under  a  general  submiaaion  of  nil  difroandsand  controversies,  the  arbkrators  may 
avard  as  to  real  property.  SeUU^  et  al.  v.  Addamw,  15  JohiM.  Rep,  197.  Mmiroe 
▼.  AUcdrey  2  Cainet*  Rep.  320. 

THE  PROCEEDINGS  OF  THE  ARBITRATORS. 

Both  parties  most  have  an  opportunity  of  being  heard,  and  that  In  the  preaenoe 
of  tiaoh  other  ;  the  parties  must  have  a  reaaooabltt  time  to  bring  forward  their  wit- 
nesses, and  (hey  must  givt*  their  testimony  in  the  presence  of  tlie  |iartiei.  Ibltmgom 
xoorth  ▼.  Leipei',  1  DaU.  Rep.  161 . 

A  report  of  referees  was  set  aside,  beeaaae  they  bad  ordered  the  partiea  t»  vith- 
draw,  and  they  examined  the  .witnestea  out  of  their  faearlDg.  Ho^f^on  «.  Muagfrove, 

1  Daa.  Rep.  89. 

Referees  may  inquire'  abroad  into  the  price  of  work,  or  the  troth  of  any  matter 
of  a  public  nature.  Chaplin  v.  Atrwan,  1  DalL  Rep.  187.  Vide  Paaamore  r.  Af- 
tk  et  al'.  /^  i>0.  271. 

To  entitle  a  party  to  demand  of  referees  farther  time  to  proewe  leitiaoDy»  be 
must  shew  why  he  has  not  been  able  to producr  it.  Latimtr  etaLy,  RiUgtf  I  Rinn. 
'  Rep,  458.  Et  vide  Falconer  v.  Monigomery  et  aL  4  IkilL  Rep,  SS2.  PoinMre  ▼. 
Pettit  et  al  ibid.  271. 

If  referees  unreasonably  refose  an  adjournment,  the  report  will  be  aet  aaide. 
Forbes  v.  Frary  et^al.i  Johns.  Cos.  224. 

The  Court  will  not  give  referees  instructions  on  a  point  of  law,  though  tbej  ap- 
ply for  them.    Geyer  v.  Smith,  1  JkUL  Rep,  347. 

Under  thr  Act  of  1705,  they  cannot  fiud  the  faeu  and  refer  the  law  to  the  Coart. 
Sutton  V.  Horn,  7  Serg.  &  R.  Rep.  228. 

Where  the  report  is  merely  informal,  the  Court  may  send  it  baek  to  the  referees 
to  be  corrected.  Snyder  v.  Hoffman,  1  Binn,  R^.  43.  Et  vide  Lbs.  of  LaUumrt 
T.  Martin,  Addis.  Rep,  11. 

And  when  returned,  the  parties  may  be  beard  before  them.  Rowers  et  a/,  r. 
fforrall,  1  Browne's  Rep.  212. 

Referees  are  the  only  proper  source  of  ieformation  to  the  Court,  of  the  evidenee 
they  have  received,  and  cif  the  impresMons  made  on  their  minds  daring  the  hearing 
of  th«  oMse.    Howard^.  Salter,  1  Brovme's  Rep.  90. 

Where  th-  arbitrMtors  found  by  mistake  for  the  plaintiif  in  replerin,  whieh  error 
they  afterwards  oertified  ;  the  Court  set  aaide  the  first  report,  and  an  execution  that 
had  iiauedon  it.    JSTewton  v.  Orambo,  ibid.  235. 

A  report  ofreferees  certifying  that  the  parti<*8  bad  diapensed'  with  their  being 
sworn,  is  prima  fade  evidence  of  the  fact.     Brink  v.  Bell,  4  TeoUt?  Rep.  491. 

In  JWw  Jersey,  arbitrators  may  award,  if  the  submission  autboriae  it,  that  o«e 
party  shall  ezecuie  conveyances  to  the  other ;  bat  such  an  award  will  not  paas  title  to 
the  land,  and  in  case  of  non-compliance  with  the  award,  the  remedyisoiitheboMl. 
Dunn  ex.,d,  Snedeker  v.  Allen,  Penn,  Rep,  35. 

THE  AWARD. 

A  report  of  referees  ander  the  Stat,  of  1786,  c.  21,  kk  ABuoaekusetts,  most  be  to 
the  Court  of  Common  Pleas,  at  the  term  holden  oezt  after  it  had  been  agreed  apon ; 
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assent  to  tif  (1)  and. where  it  is  in  writing  prove  the  execution  Chap.  II  «. «. 

Avurds. 


and  if  it  be  mMie  to  a  Court  which  thiill  be  io  seMioo  nt  the  tim^*,  or  which  iImII  be  ^|  %  rr       . 

faolden  aftpr  the  next  saooeeding  temi,  the  mbiniBaion  shall  be  ipf  facto  rfitehutted ;  ^  pbifMi  obi 

or  ifjudgniMt  tball  be  entered  Uiereon,  it  mair  be  reren^d  on  writ  of  error.    Mstt  topra. 

▼.  Jrakanf,  5  Mam.  Bep.  489.    Skutkworth  v.  Bradford,  Md.  SCi.    Batwi  ▼. 

Ward,  10  Ik,  141 .  DureU  v.  JUoriff,  1  Z>o.  4U.    Wfdtney  adm.  ▼.  Co#«,  S  Do. 

139. 

If  the  aBbmisaion  be  of  all  dt^maodi,  and  the  import  embraee  only  a  part,  tbe 
Ctail  vi)l  net  render  jud^eDt,  but  will  reoommit  to  the  referees  the  sobjeot  mat- 
ter! itfrrrrd  to  them.  Boardman  ▼.  En^Umd^  6  Maot,  Rep.  70, 

In  Vhgmia^  an  award  ean  be  set  aside  enly  for  some  illegalitj  or  ii^tistioe  appa- 
rent on  the  face  of  it,  or  for  misbehatioar  in  tbe  arbitrators.  Sherman  ▼.  Bealf 
lWa»h.Mtep.  14.  Pleatarito  etai.-^.  Rooo^jAid.  1S6.  Kintaidv.  Cnmungham^ 
ZMmf.Rep.l.  Manlover  Thrift,  5  Do.  A9S.  Walkers.  lang^^  Do.  7t. 

So  io  JWw  Turk  there  roost  be  misbehaviour  or  oormpt  eomtuet  in  tbe  arbiira- 
tors.  Perhma  ▼.  Wing,  tO  JbAfu  Red,  14S. 

in  an  adioe  on  an  award,  if  It  appear  from  the  narr.  thai  tbe  arbitrators  deeided 
on  a  fdfdn  mittake  in  brm,  it  will  be  held  bad  on  demurrer.  T.  of  Watertwrnn  T. 
T.  of  Wtaerbitty,  I  Roo(^  Rep.  21«. 

If  aa  award  of  referees  in  the  Court  below  be  |;ood  on  its  free,  the  Court  nf  Error 
wSl  not  inquire  into  the  exeepiioQi  made  to  the  pmeeediufsa  of  the  referees  as  to 
BUrtiera  nf  faet  or  oflaw.  Hdirker  v.  fOott,  7  8eipg.  U  R.  Rep  S%i<  Vide  Barlow 
T.  TWd,  S  Jatat.  Rep.  3A8. 

The  Court  refuse  d  to  interfere  with  an  award  of  a<  barrister  at  law,  t«  whom  the 
eauar  bad  been  referred,  botb  as  to  the  law  and  tbe  frot,  altboogli  the  point  at  law 
deeided  by  him,  wm  at  leaat  doobtliiL  Campbehw.  Tmwdirw,  1  FrieeU  Rr.  Rep. 
SI.  ReooewiH  et  aL  v.  Tkurman,  1  Jokno.  Ck.  Rep.  890.  Er  vide  Swit^d  t. 
Rrvwn^  f  A*.  Goiw^o  Rep.  S.  RUhardt  ?.  Drinker,  1  Rido.  Rep.  d07. 

An  award  by  aiiiitratort,  is  e^nelusive  in  equity,  unless  eorruption,  partiaiilf »  or 
groas  niseondoot  on  tbe  part  of  the  Arbitrators  can  be  shewn,  or  unlen  they  were 
mistaken  io  a  plain  point  of  law,  which  raateriaU)  nfTeoladtbe  int"reai  of  the  parties. 
AkmtfH  f.  Perkine  et  al.  S  Deoau.  £q.  Rep.  9^7.  Berrick  v.  BUdr  ef  tU.  1  Joktu, 
Oh.  R^.  861.  Sheppard  N.JHerrm,%Do  876,  UndeHdUetaL  ▼.  Van  Cburt^ 
land  et  oi.  2  Ho.  361,  and  in  ISr.  \7Johno.  Rep.  405.  Ybdtf  t.  SinUw,  ibid.  HU 

In  JWnr  York  the  rule  is  settled,  that  an  award,  although  the  snbmlssinn  were 
made  a  rule  of  Court,  cannot  be  impeached  at  common  lam^  either  io  an  neUoo 
on  the  awardjMHT  collaterally,  for  a*  mistake  either  of  law  or  offaet,  and  except  hi 
Chancerg^  it  can  «dy  be  avoided  for  corruption  or  partiality  in  the  arbitraion. 
J^ewlund  v.  Dougku,  2  Jokno.  Rep.  68.  Barlow  v.  TVdJ,  3  Do.  367  Shepperdw. 
9Fatrfni»,  3  Coines'  Rep.  166.  CroRMien  ▼.  JCennyUexo.  9  Jokno.  i!^.  818.  Jack^ 
oon  ex.  d.  Van  Jllen*.  Ambier^  14  Do.  96. 

An  award  of  arbitrators  is  conclusive,  but  a  report  oif  referees  is  like  the  rerdiat 
of  a  jury,  subject  to  the  revision  and  control  of  the  Court.  A  cause  referrt^,  but 
not  aeeording  Io  tbe  Statute,  is  regarded  as  a  snboiiasjon  to  sS'biCnitors.  Miller  r. 
Vaughan^  1  Johm.  Rep.  315.  ibid.  498. 

In  CottnecHcut  the  law  appears  the  same.  BuUeley  r.  Stewart,  1  XknfURep.  130. 
Lemio  v.  WUdman^  ibid.  153. 

For  gross  and  palpable  misfaikes,  an  award  ai  common  lam  may  be  avoided  in 
•ome  of  the  States.  Mafrrio  et  aL  r.  Root,  8  ^  &  Mmitf.  Rep.  408.    deary  v.  Ccor 
etal.lBaifw.Rep  885.  Sumpterv.Murrell,fiBaff*9Rep'iS0.  Copeland  f.  ^-^ 
deroen,  8  CalPo  Rep.  106.    Hakomb  r.  Ffoumoy,  9  Do  433.    fleumoif'o  ean.  v 
Bakemb^  8  Mmf  Rep.  34.  Sterman  v.  Beak,  1  Wath.  Rep.  II. 
Fife  usftxtX  aetisoi  betweeft  tbe  «uae  putiet  were  reCeiredy  and  bat  one  report 
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Chftp.  n. «.  8.  of  the  deed  of  reference,  and  that  bj  all  parties ;  for  if  it  does 
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for  the  irkole  torn  foand  dae.  The  report  wu  oonfirmed  bj  the  Coart.  Bmm 
▼.  Se9tt€i  oL  1  DaU.  Rep,  145.  Vide  Hari  et  al,  v.  Jame^^  Hid.  355.  S«d  vide 
Orojfy,  MutMeTy  S  Strg.  &  R,  Rep.  864,  where  Tilobvav  C.  J.  tMy,  that  he  had 
always  understood,  that  referees  could  not  consolidate,  and  that  voder  the  Act  of 
ISIO,  they  had  no  right  to  do  it,  without  defendant's  consent. 

Arbitrators  cannot  make  a  euppl/emenUxty  report,  at  the  instanee  of  the  plamtiflT 
without  defendant's  knowledge.   Oxrt  ei  aL  v.  Jamee,  1  DtUL  Rep  S55. 

An  umpire  chosen  by  the  referees,  ought  to  examine  the  witnesses  and  docnments 
for  himself,  in  the  presence  of  the  parties,  without  relying  solely  on  the  informa- 
tbn  or  facts  reported  by  them.  Fakener  y.  Mumtgomery  etaL  \  DaU,  Rep.  832. 
patemore  ?.  Pettit  et  al  ibid.  871. 

The  same  cause  which  will  induce  the  Court  to  set  aside  a  verdict^  and  grant  n 
new  trial,  will  goTcm  in  the  cas'  of  awards  |  and  therefore  if  it  appear,  that  there 
has  been  manifett  injnstioe,  nr  h plain  and  clear  mistake, either  in  law  or  in  fact,  the 
report  will  be  set  aside.  WUUanu  ▼.  Craig,  1  IMl.  Rep.  315.  Wikojfet  aL  r. 
Codre,  1  Teatee^  Rep.  353.  Warder  ▼.  Parker  eial  2  Do.  513.  WUHame  v.  Pat^ 
ehaUy  3  Ih.  569.  Romant  v.  Roberieon,  ibid.  584.  Qrote  ▼.  Zorger,  ibid.  581 . 
JBondy.  Otdeiiy  4  Do.  843.  Govett  v.  Reed,  ibid.  456.  BeU  v.  M  CaUy  1  BrawneU 
Rep.  18S.  Lirwer  Dub.  School  ▼.  Paul,  1  Birm.  Rep.  59.  Aubel  ▼.  ^aler,  8  JVim. 
Rep.  588,  wi  not^, S.  C  1  Brownie  Rep.  105 ,  innate. 

In  Connecticut,  the  defendant  cannot  take  advantage  of  any  defect  b  an  award, 
which  respects  others ;  if  good  as  far  as  concerns  him,  it  is  safficient.  JVeMJeton  ▼. 
Ruckingham,  1  Root.  Rep.  149. 

An  award  most  be  final  and  ctfr^otn.  Carler  ▼.  Roes,  8  i^eotf.  Rep.  507.  Vido 
drier  et  aL  ▼.  Grier,  1  DaU.  Rep.  174.  Le»,  ofLaUimorey.  Martin,  Addie,  R^. 
11.  Omualeeyr.  Deavent,  8  Yeaieo^  Rep  539.  Tnmg  ▼•  Reuben^  1  DaU.  Rep, 
119.  Purtbj  ▼.  D^avan,  1  Canst'  Jt^jk.  304.  Sokmmu  ▼.  M'JGmty,  13/aAfas. 
Rep.SSf. 

An  award  will  not  be  set  aside  on  slight  groaods.  Com^t  ▼.  Wy^eojff  Col.  & 
Cainee*  Com.  m  Frar/.  808.    Vide  J^awJHns  ▼.  Bradford,  ibid.  816. 

Bnt  it  will,  unless  it  decides  the  whole  matter  submitted,  and  so  if  it  exceeds  the 
subject  submitted,  unless  the  excess  can  be  separated.  Hi^  v.  Parker^  ciied  4 
DaU  Rep.  885.  3  teatee'  Hep.  d07.  Vide  Martin  et  aL  v.  fVHttume,  13  JoAnt. 
Rep  864. 

An  award  that  plaintiff  shall  pay  the  coat  of  suit,  and  no  more,  is  equivalent  to 
finilmg  no  causr  of  action.  Traquair  ▼.  Redinger,  4  Teatee^  Rep.  888.  Vide 
MDermoU  y.  U.  S.  Jhu.  Co.  S  Serg,  &  R.  Rep,  604.  Macon  y.  Crump,  I  Caffe 
Rep.  575. 

B^^frrees  csnnot  deligate  their  authority  (o  others,  or  provide  for  the  settlement 
of  a  foiare  dispute  b?  another  tribonal,  unless  they  have  power  to  do  so  by  agre^ 
ment.  Levex^y.  Gorgat,  4  DaU.  Rep»  71.  Vide  Xingeton  y,  Xxncaid,  C.  C. 
April,  lSOti,M.  8.  Rep. 

It  is  not  a  sofiBoif  nt  objection  to  an  award,  that  the  remedy  for  each  party  is  not 
the  same.  Kunckle  v.  Kunckle,  1  DaU.  Rep,  364.  Vide  Stufri  r.  Rakton,  ibid. 
365. 

A  report  finding  for  plaintiff  in  (^ectment  is  good,  though  neither  damages  nor 
costs  are  awarded.    Auatin  y.  Snow'e  let.  8  DaU.  Rep.  157.    1  Yeatee*  Rep.  156. 

Under  •  general  sobmtsiioQ  of  all  controversies,  the  arbitratora  may  awaixl  as  to 
x«al  property.  SelMck  et  aL  v.  Adamo.  15  Johne.  Rep.  197.  Et  vide  Munroe  v. 
AUuire,  8  CaiM«r'  Rep.  380. 

An  award  of  cost*  is  giHid,  though  the  principal  snm  if  foond  by  a  jury,  would  not 
carry  costs.  MJ^MUghUny,  Scat,  1  JBfna.  Rep.  61.  Vide  Strang  T.  Fergymny 
HJohm.Rep.l^l. 
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not  appear  to  ha?e  baen  so  executed,  there  waa  no  contideration  cbap.  n.  a.  s. 
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Part  of  an  award  may  be  eonfirmed,  and  part  aet  aaide.  Woglam  t.  Bumei,  1 
Bhm.  Rep,  109.  Qdlkvay  ?.  Webb^  Siard.  Hep.  318.  X^  ei  aLt.  Bodgen, 
5  meat.  B^.  394. 

An  avard  ouglit  not  to  be  aet  fliide  for  a  diflerenee  (tfopinioo  ;  bat  for  a  palpable 
abtake  in  the  arbitratora,  it  Rkay.    Mwrrk  ▼.  R^itt  %H,U  Munf.  Rtp.  408. 

Avarda  are  to  be  eonatnied  aecordiDg  to  their  intentioo appearing  from  the  vorda 
oftbf  whole.  Grier  et  al.  ▼.  Grier,  1  Dafl.  Bep,  174.  hmeM  ▼.  Miller,  ibid.  188. 
JPuntkle  ▼.  ^unchle,  ibid.  S65.  Ooruale$  v.  Ikaveru,  9  Teatet'  Rep.  539.  Vide 
Jhmttt  T.  Pattenon,  Tayl  Bep.  ST.  Clearg  v.  Coar  eiaL  I  Bayw.  Btp^  825. 
JBlackhdge  t.  Simpeon,  S  2>o.  30.    OaBmoay  ▼.  irf66»  fTarcf.  i?if^.  318. 

Ad  award  to  pay  the  execuion  fiXA.  la  aoflleiently  eertain.  Qrier  etal,  v,  Grier, 
I  JkU.  Hep.  173.    Vide  Bryani  r.  MUner,  Bep.  in  Ct.  of  Cenf.  313. 

Iftvo  defendanta  enter  a  rale  of  arbitratidn,  and  an  award  be  given  againat  one 
only,  the  eonatrnetion  of  law  ia,  that  it  ia  in  favoar  of  the  other.  LetUz  ▼.  Str%h,  6 
Sag.  &  B.  Bep.  34. 

When  a  report  haa  been  returned  to  the  aame  refereea,  both  partiea  have  a  right 
to  be  heard  before  them.  SotMT«  et  oL  ▼.  Warretl,  1  .Browne't  Bep.  812. 

Jxi  caaea  of  miatake  by  the  arbitratora,  vide  J^cwUmd  ▼.  Doughue,  8  JbAiia.  Bep, 
68. 

In  eaaea  of  uncertainty  of  awarda,  ride  Murratf^g  adm.  y.  Bruner,  6  Serg.  U  B. 
Bep.  876.  Schuyler  r.  Van  JDer  Veer, 2  Cainee*  Bep.  835.  Jackton  ex,  d.  Staaton 
▼.  lie  Long,  9  Johne.  Bep.  43. 

Under  a  plea  of  no  award,  the  defendant  may  ahew  that  the  arbiCratora  awarded 
on  a  matter  not  aabmiited  to  them.  Macomb  et  al,  r,  Wilber,  16  Johm,  Bep.  9S7, 

An  award  fixing  the  boondariea  of  land,  will  not  be  reeeived  in  an  aetioo  of  tree- 
paee  quare  chrueum /regit,  JDrane  t.  E^tdgee,  1  Bar,  &  M*Ben,  Bep.  862.  Vide 
ffeet  ▼.  sugar,  ibid.  847. 

Where  there  ia  a  proTiso  in  the  bond  of  aubmiittion  that  the  award  ahall  be  under 
the  hande  and  teals  of  the  arbitratora,  an  award  in  writhig,  but  not  under  aeal,  is 
bad.  Stanton  t.  Menry,  11  Jokna,  Bep,  133.  Bea  y.  Gibbono,  7  Serg,  U  B.  Bep. 
804. 


THE  REMEDY  ON  THE  AWARD. 

A  bin  in  Equity  for  the  speeHSe  performanee  of  an  a«ard,  ia  common  uid  proper. 
Smalhooody.  Mercer  et  al,  I  fVaeh,  Bep,  895.  Vide  Baker  v.  Glaeo,  %Mmf. 
Hep.  818. 

lo  an  aetion  of  debt  on  an  award,  the  plaintiff  need  not  let  forth  more  than  what 
ia  in  bia  fiivonr,  and  anfiieient  to  auppoK  hia  demand*  He  need  not  thew  the  award 
on  both  aidet.  M  'XSnatry  v.  Sotemone,  8  Johnt,  Bep,  57.  D^tlee  f.  Beet  etalU 
Do.  103. 


OF  THE  REMEDY  ON  THE  AWARD,  IN  PENNSYLVANIA,  UNDER 

THE  ACT  OP  1705. 

If  om  of  the  partiea  be  ordered  by  the  award  to  do  a  apeeiiie  aet,  he  may  be  eom- 
peUad  by  atUehment  to  do  k.  Kunekle  ? .  Xtmekle,  1  ite//.  B^,  864.  Vide  Blaeh' 
bum  etoLf,  Markle,  6  Binn,  Rep,  174. 

A  jodgment  on  report  of  refereea,  with  atay  of  exeeutioa  antH  a  deed  for  land 
aboald  be  filed,  and  until  thh  Coart  should  adjudge  the  aame  to  convey  a  good  title 
in  fee  simple  to  the  plaintiffs,  «u  held  good,  on  error.    Barde  etoL  y.  fVileon. 
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cti»p  n.  t.  3.  to  the  submigsioQ  of  the  defendant(l)(A)  The  award  must  have 

Gcftt  rai  06-  the  stamp  imposed  by  the  Legislature,  but  when  two  arbitrators 
to  the  effect  of  are  at  liberty  to  appoint  an  umpire,  their  appointment  requires 

■cnt-ncei.        j^^  stamp<2) 

—"""—""  Having,  when  speaking  of  the  different  Courts  individually, 
v!  ChRolT'is  hut  slightly  mentioned  the  cases  in  which  judgments  or  sen- 
East,  909.  tences  of  those  Courts  inould  be  evidence,  I  shall  now  proceed 
(3)  Riiutiefigf  ^  collect,  into  one  view,  the  general  rules  which  are  applicable 

V.  ThonitGit,    .11 
STiionl.  704.  to  all. 

Vide  1 1  St.        It  was  before  observed  that  the  judgment,  sentence,  or  decree, 

A*^  ^37  ft    ®^  *^®  ^^'^^  Court,  or  one  of  concurrent  jurisdiction,  directly  upon 

'    '       the  point,  may  be  pleaded  as  a  bar,  or  given  in  evidence  as  eon'- 

duMtve  between  the  same  parties  upon  the  aamie  maUer  directly 

in  question  :  and  in  like  manner,  the  judgment  of  a  Court  of  er- 

duHve  jurisdiction,  directly  upon  the  point,  is  conehmve  upon  . 


«  .* 


3  Teatet*  Eep.  149.  5.  P.    MchoUu  t.  fFoycrspergtr,  5  Ser^.  ^  R.  Rep,  167. 
Under  a  oompulaorj  urbitratioo. 

If  ft  report  of  referevs  fiuds  t  ■Qoa  of  moiiej  dae  from  the  pUintiff  !«>  the  defend- 
ant, the  defendant  cannot  enter  up  judgment  and  iawe  execution.  He  moat  pro- 
ceed by  9cire  fadatt  ^  probably  b)  attachment.  Blackburn  et  aL  v.  Mdrkle,  6 
Sinn.  Rep  174. 

Awards  made  under  the  Act  of  1705,  id  Pennsylvania,  and  confirmed  by  the 
Court,  have  the  iame  effect  aa  the  veniiot  of  a  jury,  and  no  more,  WiOkuM'S. 
Cndg,  1  DalL  Rep.  314,    Ihter  w.  Boyd  et  aL  1  Sergr,  ^  R.  Rep.  203. 

An  award  of  referees^  in  ejectment,  under  the  Ad  of  1705,  where  the  whrniwion 
is  ot  all  matters  io  controversy  in  the  ease,  is  not  conclusive  of  title.    Duer  v.  JSoyd' 
et  al  1  Serf.  &  R.  Rep.  90S.    Lee.  of  Taggart  v.  BUMey^  cited,  1  Serg.  U  R* 
Rep,  909.  913. 

So  an  award  at  common  law,  in  an  action  of  ejectment,  where  the  title  was  anb- 
roitted  to  the  arbitratort,  was  determined  to  be  conclusive  of  the  tKle  between  the 
parties.  CalhaxaCe  lee.  v.  Jhtnmng,  4  IkUl.  Rep.  190.  Sed  vide  lMxen*e  tee.  ▼. 
Moerfieadf  AdtHe.  Rep,  9S1 .  Duer  «.  Beyd  et  aL  1  Serg.  U  R.  Rep.  903. 

Where  an  award  on  the  liwe  of  it  b  final,  nothing  ddwre  can  be  pleaded  or  given 
in  evidence  against  it.    Barlov  v.  Todd^  S  Jehne.  Rep.  367. 

An  award  under  a  rule  of  Court,  is  a  bar  to  any  antecedent  claims  m  Cermeetieui. 
Park  V.  Male^,  9  Rootle  Rep.  100. 

Money  valQuurily  paid  iil  compliance  with  an  award  of  arbitintors,  camiei  be  i^ 
covered  back  in  an  action  of  indebUatue  aeeumpeU.  Buckley  v.  Btewart,  1  Aiy'c 
Rep.  130. 

An  award  which  is  final  and  conclusive,  will  be  a  bar  to  a  subsequent  suit,  for  the 
same  cause  of  action^  Purdy  v.  Deknxm,  I  Cainee*  Rep.  304.  Yide  Shepardw* 
Ryere,  15  Jefme.  Rep.  497. 

A  submission  to  arbitrators  is  a  good  coosideratioD  for  a  note.  Shepherd  v.  Wat* 
reue^  3  Cainee*Rep.  166. 

If  in  an  actioa  for  words,  the  matter  be  left  to  ariMtrators,  it  cannot,  in  an  action  to 
recover  the  sum  they  awarded,  be  shewn  that  they  were  not  aetionahle.  ^AidL— 
Av.  Ed. 

(h)  An  award  made  pendente  Ute^  caiinot  be  given  io  evidence  open  the  plea  of 
nan  aentmpnt.    ^mrieen  v.  Brock^  1  Munf.  Rep,  99.— An.  E». 
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the  same  matter  between  the  same  parties  cominir  incidentally  in  Ciuip.  n,  a.  2« 

question  in  another  Court  for  a  different  purpo9e.(l )  But  neither  ||^*"*[]';J,*^^'^* 

the  judgment  of  a  concurrent  or  exclusive  jurisdiction,  is  evi-'oih.-.ffeotof 

dence  of  any  matter  which  came  collaterally  in  question,  though  ^^"'"^*' 

within  their  jurisdiction  ;  nor  of  any  matter  incidentally  cogni- 

sable;  nor  of  any  matter  to  be  inferred  by  argument  from  the  St.  Tr.  261. 

judgment(£) 

Judgments  which  are  merely  on  questions  of  property  be- 
tween party  and  party  are,  as  was  elsewhere  observed,  evidence 
only  between  the  parties,  or  those  claiming  under  them ;  but 
those  tn  rem,  or  in  the  Ecclesiastical  Courts,  on  matrimonial  Vide  4  Co. 
caases;  are  evidence  against  third  persons.(it)    In  these  cases  ^,!,i*e?*8CMe 
Bevertheless,  a  stranger  is  always  at  liberty  to  shew  that  such  note  (/ .) 
judgment,. sentence,  or  decree,  was  obtained  by  fraud  and  collu-^1%5^^^' 
sion  between  the  parties  to  it ;  for  fraud  is  an  extrinsic  collate-  2  Ve>.  246. 
ral  act,  which  vitiates  the  most  solemn  proceedings  of  Courts 
of  Justice,  and  though  it  is  not  permitted  to  shew  that  a  Court 
was  miitaken^  it  may  be  shewn  that  it  was  misled  $  but  the  par- 
ties to  them  are  not  permitted  to  avail  themselves  of  their  own 
fraad</) 


(s)  Bj  the  eororoon  lav,  th<-  Judgment  of  a  foreign  Coort  it  eonclutive  when  the 
nme  roalter  comes  again  ipoidenUlly  in  quettion.  Crondtcn  ▼.  Leonard,  4  Crunch 

The  jiidgmeot  or  deeree  of  a  comprtciit  Coort  upon  a  mattrr  within  its  jaritdie- 
tioo, »  eooclofire  of  the  rightt  of  the  parties,  on  the  same  point,  in  any  ^  th^-r  CoorC 
cf  oooenrrent  jurMdietion.  Starkie  v   fVoodward,  I  ^itktt  6f  ^\f  Cartft  Hep.  329,n- 

In  ,^lnv  Tork,  where  an  a«tmeasur«meDt  of  dower  hat  been  made  by  the  Sarro* 
gate,  porsuant  to  the  Statate,  (1  ^.  R-  L.  p  60,)  ami  ther  has  been  no  appeal  or 
review  of  the  proceedings,  in  an  action  of  ejectment  brought  by  the  widow,  the  ad- 
neatarement  is  eonelnsiTe,  until  reversed,  at  to  the  part  she  is  entitled  to  reeeire. 
Jaehwn  ex  d,  MOter  ▼.  Bix9n,  \7  Mm.  Rep,  123.— Am.  Ed. 

(fc)  A  sentence  of  eondemnation  by  a  Court  of  competent  joHsdietion,  proeeeding 
in  rem^  is,  in  an  action  of  trespass  for  the  property  seised,  eondusive  evidenee 
•gainst  the  title  of  the  plaintiir.  GeUtQU  et  al.  v,  Hoiftj  3  ffheat.  Rep.  SIS,  Kt 
Tide  Moyt  v.  Geltfon  et  al.  \S  Jokna  Rep.  141.    And  in  error,  ibid.  561. 

A  judgment  or  decree  of  a  Court  uf  competent  jurisdiction,  is  conclosiTe,  wherever 
the  same  matter  is  again  brought  in  controversy.  Hepkina  t.  /,ee,6  Wheai,  Rep.  US. 
But  this  rule  does  not  apply  where  the  points  come  eollateraUy  in  jisue.  ibid,  £t 
tide  Simpeon  r.  Biart,  1  Johu,  Ch.  Rep.  91 — Av.  En. 

{[)  In  an  aetion  for  the  price  of  mm  sold,  the  defence  was,  that  it  was  adolteated. 
To  prove  the  adulteration,  the  reeord  of  eondemncti«m  was  offered  in  evidence ,  and 
to  connect  the  plaintiff  with  it,  a  record  was  offered  of  proceedings  by  the  Crown  for 
penslties  in  which  th*«  defendant  was  convicted.  Gibbb,  C.J.  held  the  reeord  of  con- 
demnation, being  m  rem,  to  he  adini&sihie,  hut  refused  to  admit  the  record  of  eoo- 
viction  for  penalties,  alleging,  ihtt  u»  u  w-ns  in  peraonum,  ii  could  not  be  evidence  in 
a  case  where  the  parties  were  different.  Mart  et  al  v.  M'Mtmati,  4  Priest  Exc, 
Rep,  154,  note. 

R 
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Chap.  II.  t.  2.     Conformably  to  these  general  principles,  the  following  deci- 

^Z7J.?t  "«»»  l"ve  taken  place: 

th«  effect  of  If  a  question  of  legitimacy  arise  indderUdUy  upon  a  claim  to 
Sentenoet.  ^  ^^  estate,  a  sentence  of  nuUity^  or  one  in  cj^rmonceof  a  mar- 
riage in  the  Ecclesiastical  Court,  is  conclunve  evidence  against 
the  parties,  or  those  who  have  acquiesced  in  the  sentence,  and 
all  claiming  under  them ;  as  where  •i.  and  B.  being  married,  C* 
libelled  against  the  wife  on  a  pre-contract,  which  the  Spiritual 
Court  enforced,  and  B.  and  C  afterwards  married,  living  the  first 
husband,  and  had  a  son,  who  brought  an  ejectment,  and  made  oirt 
his  title  as  heir  to  his  grandfather;  it  was  held,  that  the  sentence 
WM  conclusive  evidence  of  his  legitimacy  :(1)  and  in  like  manner^ 

(1)  Banting*!  where  two  persons  had  married  within  the  age  of  consent,  and  the 
•*•*»* ^'^'Ecclesiastical  Court  pronounced  a  sentence  of  divorce  on  that , 

ground,  this  sentence  was  held  conclusive  of  that  fact,  as  against 
the  children  of  the  marriage,  and  destroyed  their  legitimacy's) 

(2)  Kenn*i  So  a  Sentence  in  a  cause  ofjadilaiion^  has  been  held  conehuive 
***®*  ^'*  evidence  against  the  issue  in  an  ejectment(3)  And  where  an 
r^)  Jones  tF.  action  has  been  brought  upon  a  contract  of  marriage,  or  for  adni- 
225^'   *    '   tery  with  the  plaintiff's  wife,  a  sentence  in  the  Ecclesiastical 

Court  against  the  contract  in  the  one  case,(4)*  or  declaring  the 
(4)  Dtemu  V.  supposed  wife  free  in  tL  jactitation  cause  in  the  other,(5)  is  con- 
Stra.  961.       clusivc  evidence. 

8o  a  sentence  of  expulsion  unappealed  from,  given  in  evidence 
Biiihui^t,       on  an  ejectment  or  indictment  for  assaulting  a  fellow-commoner 
sstra.  960.    ^f  Queen's  College*  Cambridge,  by  turning  him  out  of  the  gar- 
dens, is  conclusive  for  the  defendant,  and  consequently  evidence 
on  the  part  of  the  lessor  of  the  plaintiff,  or  prosecutor  to  prove 
the  irregularity  of  the  sentence,  is  inadmissibte»(6)    And  a  con- 
(6)  Rex  V.      viction  before  a  magistrate,  having  competent  jurisdiction,  is  till 
Cowp.  315.     quashed  or  reversed,  conclusive  evidence  in  favour  of  the  jus- 
Pbiiiipa  V      tice  in  an  action  against  him  for  false  imprisonment(7) 
Baym.  5.  ^^  ^^  these  cases  the  parties  to  the  suit  were  parties  to  the 

rz^strieki  j*®^^°^®  ^'^  ^on^'c^**^**'  ^f  ^^^  acquiesced  under  it,  or  claimed 
V.  Ward.  under  those  who  stood  in  that  situation ;  and  for  the  same  rea- 
Suir!Sriwji  *®°*  ^^  *^^  case  of  the  Duchess  of  Kingston,  Lord  Apslby  consi- 
1757, oor.      dered  the  sentence  of  the  Ecclesiastical  Court,  declaring  her 

Yaiet,  J. 

7  T.  Rep.  " 

633,  note.  \  jadgment  or  decree  oblftined  on  False  and  fraodulenl  BOggetttoos,  U  vmd.  BoTm 

den  V.  Fitch,  15  Johut,  Rep,  121.— Ax.  Co. 

*  Tliia  ease  vat  before  tbe  Statute  86  Cteo.  3,  c.  33,  by  the  13th  aeotion  of  which 
Statute,  it  it  eiiaeted,  that  no  suit  shall  be  had  in  tbe  Ecclctiasiieal  Court,  to  compel 
a  eelebratioa  of  marriage,  hf  retioo  of  any  oontrtct. 
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free  from  Harvey^  to  be  bo  conclusive  against  the  heir  at  law,  cinp.  n.  t.  c. 
and  next  of  kin  of  the  Duke,  as  to  be  pleadable  in  bar  to  a  bill  •|'")ffn\«ntt  of 
brought  bj  them  to  set  aside  his  will  on  the  ground  of  fraud  in  risdictioDs. 
the  Duchess,  in  imposing  herself  upon  him  as  a  single  woman,(l)    ^— . 
but  when  the  same  sentence  was  offered  as  condusive  evidsDce(i)Arnbi.756. 
against  the  charge  of  bigamy,  the  House  of  Lords  held  that  it 
was  not  so ;  first,  because  the  King  was  no  party  to  the  first 
suit,  nor  catM  bee&me  so  ;  and  secondly,  because  the  Ecclesias- 
tical Court  had  no  judicial  cognisance  of  crimes  :(2)  and  upon  (S)  Vide  it 
the  same  principle  it  was  held  by  Lord  Ellbnborough,  that  the      ^^'  ^'^' 
probate  of  a  will  was  no  evidence  in  answer  to  an  indictment 
for  forging  the  wiU,(d)  though  the  contrary  had  been  previously  (%)  Rex  v. 
held-(4)    In  like  manner  in  Prudham  y.  PkUKps,  (cited  Jimhl  ^^^^; 
762,  and  several  times  in  the  Duchess  of  KhigstonU  case,)  it  A^aicet,  isos. 
was  held,  that  the  sentence  in  the  Ecclesiastical  Court,  annul-  Pothier  sso. 
ling  a  marriage,  might  be  avoided  by.  third  persons  on  account 
of  fraud  and  collusion  in  the  parties,  though  the  parties  them-  viiioeiit  ^' 
selves  were  estopped  from  shewing  their  own  fraud.  So,  though  ^  Str»-48t. 
a  judgment  of  ouster  agunst  one  corporator  is  admissible  against 
another  deriving  title  through  him,  to  prove  that  the  person  oust- 
ed had  no  title  ;(5)  and  the  conviction  of  a  principal  felon  may  (5)  Bex  v. 
be  received,  to  prove  the  felony  committed,  against  the  person  5  B^l'ssgg. 
indicted  as  an  accbmpiice,  yet  they  are  neither  of  them  conclu- 
sive evidence  of  these  facts,  but  may  be  controverted  by  the  party 
against  whom  they  are  so  read.(6)(9it)  (6)  vmr  For- 

But  in  an- actioa  against  Mr.  Harvey^  by  a  creditor  of  his  gup.***'^Cp.L.364 
posed  wife  (they  living  separate,)  he  shewed  a  sentence  in  a 
cause  of  jactitation  declaring  against  the  marriage,  and  that  not 
being  impeached  by  the  creditor,  was  considered  as  conclusive 
evidence  against  the  marriiige»  though  it  was  afterwards  reversed 

on  appeal.(7)  mvideiiSt. 

In  cases  where  every  person  has  an  opportunity  of  coming  into^***  ^^* 
Court,  and  being  made  a  party  to  the  suit,  as  in  all  proceedings 
in  rem,  and  probates  of  wills,  the  sentence  or  grant  of  probate 
binds  aU  persons,  and  none  can  be  permitted  to  impeach  the 

(m)  The  deetnon  of  ft  Court  of  peooliar  and  exelaiiTe  jariadieHoti,  tft  eomplete* 
ly  binding  opqn  the  judgment  of  e?ery  other  Court,  where  the  same  nibjcct  matter 
eomea  ineidenuHy  io  eontroverty.    Gelttenei  al,  ▼.  Mnft,  3  Wheat  Rep.  315.  Vide  t 

1  Johu.  Ch.  Rep,  543.  13  Joknt.  Rep.  561.   The  Mary,  9  CranchU  Rep.  14S. 

To  rcn4|r  the  aentenee  of  a  Dtotriet  Court  of  the  U,  SUUea,  sUting  at  a  Court  of 
Admiral^,  and  deciding  ihe  qo*'Btion  of  prize,  conolusire  on  the  aame  point  arising 
ioeidentafly  in  the  State*  Court,  sudt  Dioinct  Comt  moat  hav<-  had  juritdietlbn  of  the 
anbjcet  matter;  and  whether  it  h^d  or  nit,  the  State  Coorla  are  O'»mpeleot  to  exa- 
mkie  and  decide.  Slocum  ▼.  PFheeler  et  al,  1  Con.  Rep,  4fi9.*A«.  Bv. 
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Oh-.|)  IT.  B.  2.  proceedings  in  another  suit,  when  it  comes  incidentally  in  ques- 

""^^  When  any  public  measure  has  been  adopted  by  the  govem- 

Tr.\\l  1^2*2^  inent  of  this  country,  it  is  usual  to  announce  such  measure  to  the 
public  by  means  of  a  gazette,  which  is  published  under  the  sanc- 
tion and  control  of  government ;  and  of  any  Act  of  State  so  an* 
(2)  Rpx  V.      nounced,  this  gazette  is  of  itself  sufficient  evidence  ;(2)  the 
Rep.' 436.       King's  prodaniationst  addresses  from  the  people  to  the  Crown, 
and  the  like,  may  be  proved  in  this  manner  without  a  production 
of  the  proclamation  or  address  itself^  for  these  being  matters  of 
public  notoriety,  communicated  to  the  public  in  a  known  pre- 
scribed form,  the  law  pay«  such  attention  to  the  established  rules 
of  office,  as  not  to  call  tor  higher  evidence  than  that  to  which 
all  mankind  look  for  information  on  the  subject.     For  the  same 
3)BaiN.  p.reason,  proc/af7ki/ton«,($)  and  the  articles  of  tffarj^4)  as  printed 
^^*  by  the  King's  printer,  are  received  as  sufficient  evidence  of  such 

instruments  having  been  duly  issued ;  and  where  a  proclamation 
\Vit)i^n,dted  recited,  that  it  had  been  represented  that  outrages  had  beencom- 
5T.Rep.448.  mitted  in  different  parts  of  certain  counties,  and  offered  a  re- 
ward for  the  discovery  and  apprehension  of  the  offenders,  such 
proclamation  WM  admitted  as  evidence  to  prove  an  introductory 
averment  in  an  information  "for  a  libel  that  divers  acts  of  out-^ 
rage  had  been  committed  in  those  parts ;  add  the  recital  in  an 
Act  of  Parliament  of  such  outrages,  and  making  provision  against 
'  ^.^'Vm    ^^^"*>  ^^^  ^^^^  ^^  ^^  admissible  for  the  samepurpo8e*(5)(n)  The 
bs  533.       register  of  the  navy  office,(6;  with  proof  of  the  method  there 
f 6)  Bui  N  P  ^^^^>  ^^  return  all  persons  dead  with  the  mark  Dd,  is  sufficient 
d49.  evidence  of  death  ;  as  is  the  daily  book(7)  of  a  public  prison,  to 

(7)  Hv\  V.  prove  the  time  of  a  prisoner's  discharge;  or  an  entry  in  the  books 
Aiki.t,L«aeh.kept  by  the  quarter  sessions,  to  prove  not  only  the  prisoner's 
discharge,  but  that  he  was  actually  a  prisoner  on  the  day  when 
rs)  OiH  d.  he  appeared  to  be  so  by  the  entry .(8)  So  the  log-book  of  a  man 
Thorp,  5  M.  of  war  has  been  received,  to  prove  when  a  ship  became  part  of 
&  s  7«  her  convoy.(9 j  (o.  And  entries  in  the  books  of  the  clerk  of  the 
(9)  DisTHcii    peace  of  deputations  formerly  granted  to  gamekeepers,  as  evi- 

1  E»p.  Cas.       - 

*27»  (n)  Artieles  of  agreement  between  the  proprietariei  of  Pentttylvama  and  Mary' 

land,  aseermiDiiig  the  iKMindaries  of  the  two  province*!,  eoroilf^d  in  the  Covrt  of 
.  ^  Chunrery  in  England,  but  noi  proved  or  reeorded  in  Peanaylvaimat  may  be  eonti- 

dtrred  in  the*  light  of  m  State  paper,  and  admitted  in  evidence.   Ron^t  lea.  v.  CuU 
•hall,  I  JUnn.  Hep,  S99.— Am.  £d.  ^ 

(o)  A  log  book  it  evidence  under  the  Act  of  Congreai.  Eerrmr.  Schooner  Peggy  ^ 
JBee't  Hep.  58. 

U  m  i«idence  to  prove  the  time  of  »un^,  HdUng,  and  departure,  SmaUwoedr. 
MUcheU,  2  Bayw,  Hep.  146.— An.  £d. 


Sui 
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dence  of  a  right  of  manor  in  the  person  granting  such  depnta-Chap.  n.  t.3. 

tion8.(l)  AciB  of  State. 

Bat  though  the  book  of  a  public  prison  is  sufBcient  to  prove  """""■"— 
the  time  of  a  commitment  or  a  discharge,  yet  the  cause  of  im- /^Lircws^* 
prisonment  must  be  proved  by  other  evidance;  and  therefore,  in  ^  i^*  ^  ai<'- 
a  question  of  bankruptcy,  where  the  supposed  bankrupt  had  been 
two  months  in  priHon,(2)  it  was  held  that,  to  prove  the  fact  of  Si)  ^^^"  ^' 
his  imprisonment  having  been  ybr  debt,  the  original  commitiUurs  b<m.  8c  Pui. 
should  have  been  produced  ;  and  though  an  entry  made  at  the  '^' 
Custom-house,  of  the  transfer  of  a  ship,  would  be  good  evidence  (S)  Cooper  v. 
against  the  person  making  the  affidavit  of  his  property  in  the  4  x^nt.  302, 
ship  ;(3)  {p)  yet  it  is  not  even  prima  facie  evidence  againat  a  i^ser  v. 
stranger  named  in  it,  and  who  gave  no  authority  for  th«  inser-  2  Taunt  5. 
tion  of  his  name,(4)  nor  for  the  person  making  it,  without  proof 
of  his  possession  ;(5)  for  in  this  case,  it  should  be  observed  that  ^.  Vaipoie,'^ 
the  officer  making  the  entry  only  records  the  fact  stated  to  him^^^*^-  ^^• 
byother8.(9)  {s)Unev. 

Anderson, 

~^ ;      " 4  Taunt.  642. 

(j^)  Quere^  Whether  the  regitter  of  a  ahip  is  eondoslve  evidenoe  of  title.  Clark  v. 
JHchardB,  1  C^.  Jiep.  54.  In  Starr  et  al.  v.  JTnox,  2  Do.  215,  it  was  held  not  oon- 
elusive. 

Quere,  Whether  it  be  prima  facie  evidence,  that  she  belongs  to  a  citizen.  De^ 
derer  ▼.  Del  Ina.  Co.  C.  C.  Perm.  April,  1807,  M  S.  Hep. 

The  register  of  a  ship,  being  an  affidavit  aadf  by  one  of  the  defendants  (who  was  • 
returned  noneoiinverUutf)  stating  that  the  ship  belonged  joinilj  to  him  and  thn  other 
persona,  copied  from  the  books  of  the  naval  officer,  and  ecrtified  under  his  seal  of 
offic<*,  was  allowed  In  evidence  against  the  defendants.     Woodi  v.  Courier  et  al,  1 
JDott  Rep,  141.— Am.  Ed. 

(9)  Uader  the  Slat  sect,  of  the  Impost  Act  o^  March  2d,  1799,  {In§r,  Di^.  188,) 
which  enjoins  on  the  Collector  **  to  record  in  bookty  to  be  keptjor  the  purpoWy  all 
numJifeoto^'*  a  eopy  of  the  manifest  of  a  vessel,  certified  under  the  hands  and  ae^ls  of 
tJie  custom  house  officers  of  B*  and  proved  by  a  witness  to  have  been  compared 
with  the  record,  was  ruled  admissible  on  .an  indictment  foi?  destioying  a  vessel  at 
sea.  U.  Siatea  v.  Johm.  4  Dall.Rep.  413. 

The  certificate  of  the  Governor  oi  a  Wett  India  island,  stating  that  the  defendant 
bad  applied  for  leave  to  take  away  his  cai*go,  to  save  ihe  penalty  of  an  embargo 
bond,  and  which  permissKiu  he  hnd  rcfusetl,  yfn%  allowed  in  evidence.  U.  Stateo  v. 
MtcheU  etal.  C  C.  Perm.  Oct.  1811,  JIf  S.  Rep. 

But  the  certificate  of  the  Collector  Gen^^i/ of  the  customs  of  the  jRivanna,  under 
bis  seal  of  office,  stating  that  a  cai^  insured  was  decreed  by  the  Tntendant  to  be 
aold,  is  not  evidence  as  it  relates  to  the  tnin«aetions  of  another  tribunal,  which  are 
presumed  to  be  in  wiicing.  Woody,  Pleasauta,  Hid.  April,  1813,  M  S.  Rep. 

The  certificate  of  an  American  consul  at  a  foreign  port,  where  the  vessel  waa 
forced  in  b>  stress  of  weather,  that  the  ship's  papers  were  lodged  with  him,  is  evi- 
dence of  that  filer,  hot  no  other.  U.  Statea  v.  MitcheU  et  al.  aupra. 

The  eertiffcato  of  the  Secretary  of  State,  is  good  evidence  to  prove  that  a  foreigii 
minister  wat  received  by  the  government.  U»  Statea  v.  Little,  C.  C.  Perm.  Oct. 
1808,  JIf.  S.  Rep. 

A  certificate  bf  (he  Secretary  ol  the  Commonwealth,  stnting  that  by  a  certificate 
of  the  Receiver  General^  it  appeared  thai  the  purchase  money  had  been  paid  on  the 
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Chap.  II.  t.  2.  It  is  agreed,  that  to  prove  a  particular  custom,  a  printed  his- 
***^'^'  tory  is  no  evidence  ;  and  therefore,  when  Cambden's  Britannia 
was  offered  in  evidence  on  an  issue,  whether,  bj  the  custom  of 
Bureenes  of  Dfoitwick,  Salt  pits  might  be  sunk  in  any  part  of  the  town,  or  in 
&ilk^^i^'  a  certain  place  only,  it  was  rejected ;  and  DugdaUaU  Manasti- 
i9Mod.S5.  am  was  also  refused  on  a  question,  whether  an  abbey  was  infe- 
^'^  rior  or  otherwise.     But  it  was  said,  that  in  the  case  of  Stainer 

y.  Droitunck,  that  a  general  history  was  sufficient  evidence  of  a 
matter  relating  to  the  kingdom  in  general  ;(r)  and  the  case  of  Si, 
Catherines  Hospital  was  cited,  where  a  chronicle  was  said  to  have 
been  allowed  as  evidence  to  prove  a  particular  point  of  history 
i  Vent.  148.  in  the  time  o^  Edward  III.    From  the  report  of  that  case,  it  ap- 
pears, that  the  question  being  whether  the  patronage  of  the  hos- 
pital was  in  the  Queen  dowager  or  the  Queen  consort,  a  record 
in  Edward  the  Third's  time  was  produced,  wherein  Isabel,  the 
Queen  of  Edward  II.  though  living,  was  istiled  nuper  JRegina, 
and  the  right  determined  to  be  in  the  Queen  consort     Speed^$ 
Chronicles  were  produced,  **  to  shew  that  at  that  time  Queen 
**  Isabel  was  under  great  calamity  and  oppression,  and  that  what 
''was  then  determined' against  her  was  not  so  much  from  the 
<'  right  of  the  thing  as  the  iniquity  of  the  times,  so  that  (as  is  ob- 
*'  served  in  the  report)  that  authority  was  much  invalidated  from 
iy>rdBroan«  ''the  Circumstances  of  the  time."    The  same  point  was  again 
A^tkfof 's^  made  in  a  subsequent  case,  and  the  book  being  produced,  as  is 
14.      '       '  said  in  the  report,  to  prove  the  death  of  Queen  Isabel,  DoWen 
said,  the  evidence  was  received  by  consent ;  but  the  Chief  Jus- 
tice (Pemb£&ton)  said,  he  knew  not  what  better  proof  they 
could  have :  and  Wallop  said,  that  in  the  Lord  BridgtwaUr^s 
case,  the  House  of  Lords  admitted  it  as  good  evidence.     On  this 
case,  as  reported  by   Ventris,  we  may  observe  that  it  was  ad- 
mitted merely  as  evidence  of  the  general  reputation  of  the  time, 

plamtifr*  vtrraDt,  and  that  it  was  the  mual  practice  not  to  affix  the  seal  of  the  offioe 
until  it  appeaiTd  by  a  ceriifieNte  of  the  Reoeiver  General  (hat  the  money  bat  been 
pahl,  it  not  evidence  to  ahcw  at  what  time  th**  aeiii  waa  afllzed  to  the  plaintiflPfe  war- 
rant.  Let.  of  Brovn^  v  Galloway,  1  Petert*  Rep.  291. 

Quere^  Whether  a  eertifieate  by  the  accountant  of  the  Navy  Department,  under 
the  seul  of  the  Department,  is  evidenee.  Murray  v.  WUaon,  1  JBjinn.  JUp,  531— 
Am.  Ed. 

(r)  Tranaactiona  and  objeeia  which  nee<*asarily  eooneet  themaelvea  with,  and  Ibrm 
a  part  uf  the  general  history  and  geography  of  tho  eoontry,  ought  to  be  taken  no- 
tice of,  withotti  partioalar  evidence  proving  their  notoriety.  Bart  ▼.  Bodiey,  &c. 
Ban&n*9  Jiep,  9^. 

No  colleetion  of  history,  compiled  by  an  indivtdaal,  can  be  admitted  in  evidence; 
aUterHh  be  abewn  to  be  an  official  docameot  Barwardr,  MUington,  4  Pn'cr'« 
Ex,  Hep,  427.— Av.  £0. 


NOT  RECORDS.  |2^ 

that  the  mother  of  the  reigDiiig  monarch  was  unkindly  treated  chap.  n.  s.  s. 
by  him,  and  for  the  purpose  of  shewing  the  ground  on  which     "istoij. 
a  judgment,  evidently  wrong,  proceeded.  — — — 

The  fact  thus  proved  was  matter  of  public  notoriety,  which,  if 
it  had  happened  just  before  the  time,  the  Judges  in  a  case  within 
their  province,  or  a  jury,  if  it  was  submitted  to  them  as  a  ques- 
tion of  fact,  would  take  judicial  notice  of.  Thus*  Mr.  J.  Forster Dim.  on  Tret- 
says,  if  a  mam  be  indicted  for  treason,  in  adhering  to  the  King's '^*^*^'''^^* 
enemies,  the  fact,  whether  war  or  no,  is  triable  by  the  jury,  and 
the  public  notoriety  is  sufficient  evidence  of  that  fact 

But  another  case  is  also  mentioned  in  the  reports  of  Stainer 
V.  Droitteieh,  (both  in  SaUc  and  12  MotL)  which,  if  correctly 
stated,  would  tend  to  admit  such  evidence  to  fix  the  particular 
dates  of  transactions  not  very  remote  from  the  time  of  trial.  It 
is  cited  in  12  Mod.  by  the  name  of  Neale  v.  /ay,  and  in  Salk.  by 
tiiat  of  Neale  v.  Fry :  in  the  latter  book  it  is  stated  to  have  passed 
about  twelve  years  antecedent  to  that  time,  and  is  thus  cited 
"  A  deed  was  produced,  said  to  be  made  I  Philip  4r  Mary, 
wherein  all  the  titles  were  given  to  PkiUp^  which  he  used  after 
the  surrender  of  CharUi  the  Fifth.  Now  though  Charles  had  theo 
surrendered,  yet  Philip  did  not  take  the  titles  upon  him  till  that 
surrender  had  been  received  by  the  council  of  Spain,  which  was 
six  months  after,  so  that  the  deed  must  needs  have  been  forged: 
and,  to  prove  the  time  of  receiving  that  surreruler,  chronicles  were 
produced  and  admitted  as  evidence^^  Mr.  J.  Bullsr  has  impli- 
citly followed  the  report  in  152  Mod.  citing  this  case  from  it  by  the  Bui.N.P.248. 
name  of  Neale  v.  /Vy,  and  I,  in  the  first  edition  of  this  work, 
was  led  into  the  same  error  by  Salk. ;  but  upon  looking  farther 
into  this  authority,  it  is  plain  that  the  person  who  cited  the  case 
did  not  correctly  state  it  From  the  date  and  name  of  one  of 
the  parties,  there  can  be  no  doubt  but  that  the  case  of  JHossamMasmn  v,  . 
▼.  Ivy,  7  St.  Tr.  571,  was  the  case  alluded  to.  That  case  hap-J^J;  ^  ^^*  '^^* 
pened  in  Trin.  Term,  1684 ;  it  was  an  ejectment  on^  the  demise 
of  Neale,  and  Lady  Ivy  the  defendant,  setting  up  two  deeds, 
dated  13th  November,  and  £2d  of  December,  3  Philip  ^  Mafy, 
(not  1  Philip  fy  Mary,  as  stated  in  Salk.)  the  plaintiff  showed, 
by  the  titles  to  several  Acts  of  Parliament,  and  other  records  of 
this  kingdom,  that  even  then  PhiHp  had  not  assumed  the  titles 
which  were  given  to  him  in  the  deeds ;  but  it  does  not  appear 
from  the  report  in  the  State  Trials,  which,  like  most  others  in 
that  collection,  contains  verbatim  every  thi^g  which  passed,  that 
the  plaintiff  even  offered  to  read  any  chonicles  in  evidence.  The 
defendant,  on  the  contrary,  did  offer  such  evidence  to  show  ndien 
CAarfef  resigned,  and  it  was  rejected  by  the  Court,  the  Chief7St.Tr.60i. 
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Jastice  (Jefferts)  saying*  <'  Is  a  printed  history,  written  by  I 
know  not  who,  evidence  in  a  Court  of  Law  ?"  The  attention 
to  which  such  history  is  entitled,  even  if  it  be  at  all  admissible, 
is  certainly  not  much,  and  no  stronger  instance  can  be  adduced 
of  the  danger  of  relying  on  it,  than  this  of  the  time  when  Philip 
first  assumed  his  title,  for  by  the  laborious  industry  of  Dr.  JRo^ 
bertson,  we  are  acquainted  with  the  extraordinary  fact,  that 
though  the  date  of  the  instrument,  by  which  Cfiarles  resigned 
his  imperial  Crown  to  his  son  and  successor,  is  agreed  to  be  the 
25th  of  Oclober,  1555,  yet  the  day,  and  even  the  month  when 
be  actually  invested  Philip  with  the  government,  though  a  public 
and  notorious  act,  is  disputed  by  the  best  and  most  accurate  his- 
torians of  the  time ;  and  that  the  precise  time  when  he  resigned 
his  Spanish  dominions  is  no  less  a  subject  of  controversy  amongst 
them.* 

Surveys^  taken  on  public  occasions,  are  evidence  to  ascertain 
the  rights  of  individuals  not  named  in  them  :  thus  doomsday- 
book,  which  was  a  survey  of  the  K.iog^s  lands,  made  in  the  time 
of  William  the  Conqueror,  is  the  only  evidence  to  prove  whe- 
ther a  manor  is  held  in  ancient  demesne,  that  is,  whether  it  was 
part  of  the  soccage  tenure  in  the  hands  of  Edward  the  Confes- 
sor, or  not ;  and  so  high  is  the  credit  of  this  book,  that  the  in- 
spection is  made  by  the  Court.  So  if  a  question  arise  as  to  the 
extent  of  the  ports,  there  lies  in  the  Exchequer  a  particular  sur- 
vey which  ascertains  it ;  and  in  many  instances,  where  a  com- 
mission has  been  confined  to  a  particular  place,  it  has  been  re- 
ceived as  admissible  evidence ;  as  where  a  commission  issued 
out  of  the  Exchequer  in  the  reign  of  Queen  Elizabeth^  directing 
commissioners  to  inquire  whether  a  prior  was  seised  of  certain 
lands,  as  parcel  of  a  manor,  and  whether,  after  the  dissolution 
of  the  priories,  the  Crown  was  seised,  with  directions  to  sum- 
mon a  jury ;  and  inquisition  taken  under  it,  apd  the  depositions 
of  the  witnesses  were  held  to  be  admissible,  though  not  concla- 
sive  evidence  of  the  fact.  In  like  manner  an  inquisition  taken 
in  the  time  of  the  Commonwealth,  by  order  of  the  then  exist* 
ing  government,  to  ascertain  the  extent  of  the  lands  belonging 
to  the  prebend  of  the  moor  of  SL  Paul's,  was  received  against  a 
person  claiming  under  them  as  evidence  of  the  extent  of  their 
rights ;  and  that  taken  under  the  direction  of  the  House  of  Com* 
mons,  in  the  year  1730,  as.  conclusive  evidence  of  the  tenure 


•  8ee  alto  Iiume*§  Bitt.  vol.  iii.  234,  and  Dcte  (/)  at  the  end  of  Uiat  vol.  Ibr  in* 
•tancea  of  loacciiraey  io  our  own  biaiuriaDs. 
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and  fees  of  the  different  offices  noticed  in  it.(l}  So  an  ecclesi-  cbap.  n.  t.  2. 
astical  snnrey  is  not  only  admissible,  but  strong  evidence  to  ^°']][|^*''^ 
prove  an  endowment;  and  aided  by  the  perception  of  small  ' 

tithes  (although  not  of  all)  will  give  the  vicar  a  right  to  tithes  of /|)  Gntn  v. 
articles  of  modem  introduction  agrainst  the  lessee  of  the  rec*n«^*t^P«<^« 
tor.(3)    And  even  when  the  commission  has  been  lost,  the  sur- 
vey taken  under  it  has  been  allowed  as  evidence.(3)    These,^)^"i>^*^* 
and  many  other  cases  of  a  similar  nature,  have  proceeded  on  the  s  Pne^  399. 
ground  that  the  Act  being  done  under  the  direction  of  the  pub-  .3^  y^^  ^ 
lie,  for  the  purpose  of  determining  a  public  question,  is  entitled  KiiiinKtoBv. 
to  a  degree  of  credit  which  no  act  of  an  individual  is^»)  i^w^^'sTO. 

(•)  A  plot  of  a  wnrej  in  the  band  writiog  of  the  depotj  inrfojor,  dated  in  17S0,  , 

not  retoroed  into  office,  bat  foond  among  bh  popen  after  hii  dealb,  wae  aUowed  to 
be  given  in  efidiBnoe  agaioit  a  fcgnlar  warrant  and  tarrey  poMcrior  in  tfane,  settle- 
ment and  potaenion  hafing  Iblloved  the  firtt  tnrrej^  and  the  Land  Offiee  baving 
been  ibot  between  171S  and  1738.    Zet,  ^Fathergm  ▼.  Stowr,  1  IkUL  Rep.  7. 

A  mryrej  ailoptcd  by  the  Land  Office,  thongh  not  made  by  the  regobir  offieer,  • 

may  be  read  in  evidence.    Lm.  pf  Shteldtw,  Buehanan  et  a^9  Teaie^  Hep.  819.  « 

The  copy  of  a  warrant  of  torvey,  nnder  the  Ssrveyor  General^  hnnd,  and  eon* 
taining  hia  direetiont  to  the  deputy  to  mak«  the  anrrey,  baa  alvaya  been  admitted 
in  Perm^hania.  Im.  ofBermee  v.  M^DnM^  1  DaH  Stp,  5. 

The  office  copy  of  a  mnrey,  certified  by  the  deputy  toiTeyor  genera!  withent  aeal, 
(Dooe  being  eatabliabed  by  law,}  and  the  original  not  in  the  offlee,  wai  allowed  in  * 

eridenee.    Muter^e  let.  ▼.  ShtOe^  9DalL  Bep.  SI. 

A  map  of  GernuuUvvn,  chewing  the  tinea  of  lota  and  out  lands,  made  aboot  1743,  * 

is  not  proper  eridenee  for  the  jofy.  BitkUe'e  tee.  ?.  Shippen^  I  Ball.  Bep.  19. 

The  list  ei  Jirst  purchaeere  was  admitted  to  prove  a  great  by  WiBuvn  Permt  the  « 

deed  of  which  was  lost.    Bunt  v  Bippe,  i  DaO,  Bep.  90. 

An  abstract  from  a  book  In  the  Snrveyor  General's  office,  containing  a  list  of  re- 
toms  by  depaty  surveyors,  being  a  charge  apiinst  a  depnty  surveyor  for  the  land  in 
qoestion,  is  evidence  that  the  survey  was  returned.  Xes.  ofPeimw.  Mn^homf  C.  C. 
Perm.  Oct,  inil, M.S. 

A  memorandum  made  by  a  deputy  surveyor,  at  the  foot  of  a  survej,  of  a  matter 
not  within  the  line  of  his  duty,  is  not  admiaiible,  espedaliy  if  the  deputy  sorseyor 
has  been  examined  in  person.    Salmen  etaii.  Sance,  3  Serf.  &  B.  Bep.  315. 

An  extract  from  the  Surveyor  General^  books  of  ioatruetions  to  a  depoQr  mr- 
reyor,  is  not  evidence.    Lee^rfOrifiih  v.  £nans  elu^  1  Petert'  Bep.  166. 

A  lorvey  consisting  of  sa  sides,  on  three  of  which  there  is  no  mention  of  course  or 
dirtanee,  and  from  which  the  quantity  of  land  does  not  appear,  is  not  evideooe. 
M*  Clemene  v.  Graham,  9  Ser^.  &  B.  Bep.  i60. 

A  connected  plot  of  different  tracts,  made  and  pot  together  by  an  officer  of  the 
Land  Office,  and  not  appearing  to  be  a  copy  of  any  plot  of  record  in  the  office,  is  not 
evidence.    Let.  0/ Griffith  v.  Ttmchouter,  1  Petert'  Bep.  418. 

A  connected  map  of  adjoining  tracts  of  land,  annexed  to  the  depositte  of  a  sur- 
veyor to  shew  that  the  land  in  dispute  is  covered  by  elder  patents,  may  be  given  in 
eridence.    Jenet  v.  Bache,  C.  C.  Perm.  April,  1813,  M.S.  Bep. 

A  certificate  of  the  Surveyor  General  that  be  bad  issued  a  special  order  to  a  de- 
pnty Burveyor  to  survey  lands,  was  allowed  under  Ipecial  eireomataoees.  Let  of 
Todd  V.  Ockermm  et  al.  I  Teatet'  Bep,  295. 

S 
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Chap.  11.  s.«.  ,  Inquisitions  taken  before  the  Sheriff,  «6C.  on  ordinary  occa- 
liiquiwiionf .  gi^jQg^  are  of  yery  cUfferent  authority  ;  thi  y  are  in  their  nature 

traversable,   and   are  therefore  seldom  admitted  as  evidence 

Vtc»c2!^  against  third  persons.  In  one  case,  the  Judges  of  the  Court  of 
King's  Bench  were  equally  divided  on  the  question,  whether. the 
WhUe'''  Coroner's  inquest,  wchlereby  a  man  was  found  to  be  nen  compos 
I  Stra/es.  meniM,  was  admissible  against  his  executrix  as  evidence  of  hia 
insanity ;  and  it  has  also  been  determined,  that  an  inquisition 
taken  by  the  Sheriff,  to  ascerUin  to  whom  goods  seiaed  by  him, 
under  an  execution  against  Jl.  belonged,  by  which  the  property 
was  found  to  be  in  B.  was  no  evidence  either  for  A  in  An  action 


A  paper,  in  rtw  nature  of  a  certificate,  from  a  former  Surveyor  General,  that  a 
survey  had  been  mude,  copied  from  a  book  in  the  office,  whi  held  not  admhtible, 
hot  that  the  book  might  go  to  the  jury.  MinrUU  lei.  v.  fanderen,  I  DaU.  Sep.  64. 

A  paper,  certfficd  by  a  former  Surveyor  General  to  be  a  true  copy  of  the  original 
in  hi«  oflRce,  porportihg  to  be  a  return  of  a  survey,  and  containing  «  draught  made 
in  pursuance  of  a  varrant ;  but  the  paper  not  behig  signe<t,  nor  stating  by  whom  or 
vhen  made,  a  bhmk  being  left  for  the  day  and  year,  was  ruled  not  admissible. 
Penult  lea,  v.  Hdrtman,  2  Dal!,  Rep.  «30. 

In  real  actions,  a  plan  uken  ex  parte  of  the  land  described  in  the  narr,  cannot 
be  useil  as  evidence.    Bearce  v.  Jackton^  4  Matt,  Rep,  408.    Oetrieh  v.  Bearce 

etal.  II  />0-  193. 
^       A  map  of  partition  mudc  nearly  a  hundred  years  ago,  by  virtue  of  an  Act  of  the 
liegiilatui-e,  being  er  partem  is  inadmissible  to  prove  title.    Jaektonex  d,  Bed> 
man  et  fix,  v.  Witter,  «  Johm,  Rep,  180.    Vide  Jaekwi  ex  d.  Khf^  et  aLr. 
JSScntneyer,  13  Do.  367. 

Sharp*9  book  of  surveys  has  altirays  been  held  admissible  evidence  in  dedocing  ti- 
tles under  the  ff  eat  Jersey  proprietors.  Denn  v.  Pondet  al,  1  Cax«**  Rep.  37S. 
Vidf  Jacktwi  v.  Vandyke,  ibid.  28. 

The  di^ft  of  a  survey  found  in  the  Office  of  the  surveyor  of  the  distriet,  parport* 
mg  to  have  been  made  by  J.  H.  for  the  proper  deputy,  a  survey  returned  thereon  by 
the  Surveyor  General,  and  a  paient  issued  in  pursuance  of  it,  were  held  to  be  ad- 
missible. Burd  etaL^.  Seahold,  6  Serg.  &  R,  Rep,  \2fT, 

The  co|>y  ol  a  warrant,  not  under  seal,  sent  by  the  Surveyor  General  to  the  de- 
puty surveyor  of  the  district  with  an  order  to  execute  it,  is  evidence.  Miaiz  ▼• 
Bolard,  ibid,  210. 

Copies  of  ancient  proprietary  grants  are  evidence,  without  proving  the  meeting 
^    legal  !«t  which  they  were  granted.    Pitts  v.  Tempfe,  2  Mats.  Rep.  538. 

The  return  of  a  deputy  surveyor,  is  merely  prima  facie  evidence  of  the  truth  of 
the  matter  returned.  Let.  of  Eddy  v.  Paiilkner,3  Teatet*  Rep,  SSO.miSr.  1  Binn, 
Rep,  188. 

A  certificate  of  the  survey  of  land,  without  a  patent,  is  no  evidence  Of  title  to  sap- 
port  an  eji'ctmi-nt.  Sevard^.  IHcka,  1  HarMMSen,  Rep,  32.  iSls/Zertv,  Botwn, 
ibid,  1»3.    Vide  Young  v.  Hawkins,  ibid,  i48. 

A  copy  of  a  ocrtificai^  of  survey,  lodged  in  the  land  office^  is  good  evideme. 
Thornton  v.  Edwardt,  ibid.  158. 

A  copy  of  a  patent,  either  from  the  records  of  the  Register's  office,  or  from  the 
CoQfrty  Conrt,  is  good  evidence  of  title  as  the  origmal  would  be.  Lee  v.  Tap9C9tt, 
2  Wath.  Rep,  276.  Vide  Sutton  v.  iKtmf ,  2  Bayw,  R^.  343.  Vide  Tmaig  f .  iSbw- 
kina,  ibid,  148.— Ax.  Ed. 
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brought  hj  him  against  the  Sheriff;(l )  or  for  the  Sheriff  in  an  ac«  Chap.  n.  >.  e. 

"^arkh  R. 


tiott  for  a  false  return  of  the  cxeciitioii.(2)  (/)  ^""^'^^  ^^' 


The  register  kept  in  churches  of  births,  marriagm  and  burials, 
IS  aJso  eTiitence,(ii)  and  in  all  civil  cases,  except  actions  for  cri-  (i)  utkow  v. 
minal  conversation,  a  marriage  may  be  proved  by  reputation;(3)  Sj*'"^''*^!^' 
but  in  this  case,  and  on  indictments  for  bigamy,  cither  some  per* 
son  present  at  the  marriage  must  be  called^or  the  original  >^^8- ^oi^'^M^  hi 
ter,  or  an  examined  copy  of  it  prodttced,(;r)  *  in  which  case  thes.  175. 


■    (3)  Morris  ». 
Miller, 

(/)  An  inqaisition  made  hj  a  She rifPs  jury,  to  awerUm  whether  ihe  properly  in  4  Bun'.  2057. 
goods  taken  on  tiji./a.  it  in  the  defendant  or  not,  if  found  not  to  be  in  him,  is  a  jus-  ' 

tiSeatioD  to  the  Sheriff*  for  returning  nitUa  boiuif  and  a  conclu8h>e  defence  in  an  ac<* 
tion  against  him  for  ^/itlie  return;  onlnss  it  be  shewn  that  he  did  not  act  with  good 
faith.  BayUy  ▼•  Batet,  8  Johna,  Rep,  143.  Sed  vide  contra  Pesngn  v.  Fithet, 
1  Car.  Xow.  Ji^f .  460. 

But  where  goods  taken  on  an  execution  againal  B.  were  claimed  bjJi.  as  his  pro- 
perty, and  the  offieer  summoned  a  jury  of  inquiry,  as  to  the  claim,  it  was  held  that 
the  inquisition  was  no  juttificaUon  in  an  Hctk>n  of  trespass  by  A.  but  went  only  in 
mitigaiiOD  of  damages.   Totnuendy.  PhilUpt,  LO  Johtu,  Rtp.  98.  -Av.  R». 

(«)  A  copy  of  the  regiater  of  the  births  and  d*atha  of  the  society  of  Quake i-s  in 
J^igiwnd,  proved  before  tlie  Lonl  Mayor  of  l/nndan,  a<imitted  in  ovidenee  to  prove 
the  death  of  a  person.  Ije»,  ofHyam  v.  Edwarda,  1  Doll,  Hep.  2. 

So  the  registry  of  any  religious  society  in  this  State,  is  evidence  by  Act  of  Assem- 
bly, bat  it  most  be  proved  as  at  coronion  law.  A  certified  copy  under  seal  is  not 
erkfence.*  Sioever  v.  Let.  of  Whitman,  6  Binn.  Rep  416.    , 

In  Coppo  V.  FoUen,  PkUHmoire^t  Rep.  145,  it  was  held,  that  an  erroneous  entrr 
hk  the  register,  did  not  vitiate  the  marriage. 

And  as  to  the  register  of  a  dissenting  chapel,  vide  ^twham  v.  Raithby^  ibid.  SIS. 

A  oertifieate  of  a  justice  of  the  peace,  is  not  evidence  of  a  legal  murrisge,  unless 
H  state  they  were  joined  together  by  him,  in  legal  marriage.  Mangue  v.  J^iangne, 
1  Mmo,  Rep.  940. 

The  reeord  of  a  baptism,  made  by  the  min  later  of  the  parish,  who  was  dfiad,  wm 
received  m  evidence.  Buntiey  v.  Conutock,  QRoot^o  Rep.  99. 

The  copy  of  a  register  kept  in  the  reeords  of  a  town,  ia  evidence  of  pedigree  and 
heirship.  Jaclnon  ex  d.  Mner  v.  Boneham,  15  Johna,  Rep.  326. — Am.  Ed. 

(x)  On  an  indictment  for  adultery,  the  record  of  the  marriage  is  not  necessary, 
bat  it  may  be  proved  by  witnesses.  Indeed,  witnesses  are  necessary  to  provi  the 
identitj  of  the  parties.  CommorrweaUh  v.  J^^crou,  9  Maoo.  Rep.  402.  Common^ 
•weaUh  ▼.  Barbarick,  15  Do.  163. 

Id  proaeoQtions  for  bigamy,  and  in  actiona  for  aim.  con.  an  actual  marriage  roust 
be  proved.  TAe  People  v.  Hun^hreytj  7  John.  Rep.  314.  Baker  v.  Metzler,  Anth. 
JV.P19S.  aDdl95.fi.a. 

hi  an  aetioa  for  breaeh  of  promise  of  marriage,  the  declarations  of  the  plaintiff 
tfait  she  had  promised  to  marry  the  defendant,  made  long  before  the  suit  brought, 

•  Id  Ma^  v.  M/^,  8  Stra,  107S,  on  a  qoeatioo  of  legilinaey,  it  appeared  that  a 
geoeral  regiater*book  was  kept  in  the  parish,  into  vhiah  the  entries  of  baptistn  were 
Hide  eveiy  three  roootha  from  a  day*book  into  wbieh  they  were  made  at  the  lime. 
Id  the  day-book  were  pat  the  letters  B  B,  which  weve  aaki  to  signify  bas4<  bdrn ;  bot  * 

these  were  not  inserted  m  the  regist^-r.book.  Pnosrir  and  Llk,  lustiees,  were  of 
opinioo,  that  the  regtitcr-book,  being  the  public  book,  was  to  be  considered  aa  the 
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Gimp.  11.  t.  s.  parties  may  be  identified  by  any  one  acquainted  with  them,  whe- 

giitcrs 


Parish  Rf .   ^^^  present  at  the  marriage  or  not    But  the  books  of  the  lUet, 


Bin  v.  Harrow  ^re  good  e^ideiioe  for  dio  plabtiff  to  diew  the  matmlitj  of  the  oootnoL  Peppmger 
Dougl.  168.     ^^  xnv^  |  2fo2ii.  ^.  SS4. 

Co-tebitaUon  and  havbg  ehildren,  is  evidenoe  of  marriage.  Tdtsjet  itr.  ▼.  Fpttet^ 
et  ai.  Tayl,  Hep.  ISl.  &  C.  S  Bayw.  Rep,  tOS.  Et  Tide  PurceU  w.  Purcea,  4  ^. 
&  Jduitf.  JUp.  80r,  Pghim  ▼.  Reed,  4  JbAnt.  Ac|p.  53.  ^f^swhwyport  v.  BoMbag, 
9Mak.  Rep.  4ti.  C9ekriU§$aL  ▼.  Ctfftmm,!  JV^vMC^^OanTtit^.  S85.  ..fl&n 
T.  Malletal.  3  JDl».  114.  Jbd^aon  er.  <<.  Van  Butkirk  v.  €biip,  18  Mm.  Rep.  346, 
^oArer  v.  Mrtxler,  Jintk,  ^.  P.  193.  aod  105  ».  a. 

lo  Petmaghamaf  marriage  it  a  eWil  eootraet,  whieh  maj  be  completed  bj  anj 
woi4a  in  the  preaent  tenae,  witboot  regard  to  form.  Bomtx  ▼.  Sealy,  6  Biim.  Rep. 
ilOS.  So  in  Xen/ttdby,  Himiann/y  t.  Piehly,3  Marekaffe  Rep.  S70. 

In  ^/Wv  FeHby  a  aoDtraot  of  marriage  made  per  %ierha  depreeenU,  amoanti  to  an 
actual  marrii^y  and  iaaa  valid  aa  if  made  in /ode  ecdeeut.  Fenion  v.  Reed,  4  Jofau. 
Rep.  5% 

And  ib  ordViarJ-  caws,  an  aotnal  marriage  raaj  be  inSHTed  from  oobabitatioa,  ae*- 
koowledgment,  ko.  of  the  parties,  ibid. 

Id  the  ease  of  Cunninffhami  v.  Cunnin^hanu,  in  the  Hoase  of  Lords,  on  an  ap- 
peal from  the  Coart  of  Sessions  in  SceUand,  3  Daw.  Rep.  482,  Lords  Eldbv  and 
SID1BD4U  held,  that  in  eases  of  eo-habitatioo,  the  preanmption  vas  in  fsToor  of  its 
l«gslltj,  hm  where  it  was  known  ti»  have  been  illieit  in  its  origin*  that  presomptioa 
coold  not  be  made. 

In  the  case  of  M^^dam  ▼.  Walker,  in  the  House  of  Lords,  on  an  appeal  from  the 
tame  Court,  1  Dsw't  Rep.  148,  Lord  Eldht  obsenres,  that  the  canon  law  it  the 
6aiit  of  the  marriage  law  all  over  Europe,  and  by  the  law  of  Scotland,  assent  alone 
to  a  contraet  of  marriage,  de  preeenU,  is  sulBoient  to  render  the  asarriage  binding, 
withoet  being  followed  by  copula,  or  other  act  to  carry  it  into  effect 

In  CheeteldMt  lee.  ▼.  Brewer,  1  Bar.  UMBen.  Rep.  153,  It  was  decided  that  oo- 
liabitstion,  eopulation,  and  agreement  to  become  man  and  wife,  was  sufficient  to  le- 
gitimate  issne. 

In  Seulh  Carolina,  proof  that  two  persons  lived  together  as  man  and  wife,  will 
be  eooelttsiTe  if  not  rebattdd.  JIUen  t.  Ball,  3  JV«»  &  M'  Cord*e  Rep.  114.— Av. 
Ep. 

original  entiy  from  which  eTidcnee  was  to  be  given,  and  that  it  oonld  not  be  con- 
trolled or  altered  by  any  thing  appearing  in  the  day-hook.  Pies  J.  was  of  contrary 
opinioii. 
The  following  ease  was  decided  upon  the  nme  priociples  t 
Rex  V.  Bead,  fVorcetter  Spr,  Aetiz.  IZGS,  cor.  Nojkl  J.  M.  S.  In  an  informa- 
tion for  bribery,  the  prosecutor,  to  prove  the  party  a  freeman  of  Rveaham,  prodnoed 
upon  a  8f .  stamp  a  copy  of  a  looae  paper  upon  a  file,  which  the  witocss  said  was  also 
on  a  3«.  stamp,  to  this  efieet :  «<  Borough  of  Eveeham,  A.  B.  admitted  to  hia  free- 
dom such  a  day."  It  appeared  that  there  was  a  book,  in  which  the  aets  of  the  eor- 
poratioa  were  kept,  and  where  there  was  an  entry  more  at  laiige  of  the  freeman's 
admitsion,  and  which  was  made  whc»  the  party  was  originally  admitted  {  bot  this 
was  not  on  stsmp  in  the  book  {  and  it  was  objected,  that  this  behig  the  original  book 
of  the  eorporatkin,  a  copy  of  thie  should  have  been  produced ;  bot  it  appearing  that 
such  entry  in  the  book  was  never  upon  sumps,  bot  the  short  entries  were  filed  vpon 
stsmps  and  kept  amongst  the  corporation  papers,  Nou  J.  said,  that  this  entry  being 
the  only  effectual  act,  as  having  that  which  the  law  requires,  viz.  the  proper  stamp, 
must  be  looked  upon  as  the  proper  and  original  act  of  the  corporation,  and  there- 
fore a  copy  of  it  was  good  evidence. 
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howeTcr  corroborated  bj  other  circumstancet,  are  not,  in  anj.chu).  n.  s.  3. 

(knrtt  BirOD. 


.  , JM>. 

case,  received  as  evidence  of  a  marriage.f  not  because  a  Biar«  ^  ^Sl'n^^ 


riage  celebrated  there  was  not  good,  for  such  it  clearly  was  be- 
fore the  marriage  Act ;  but  because  the  manner  in  which  those  ^1^^^,  ^^^^ 
marriages  were  celebrated,  and  tbe  conduct  of  th«  persons  who,  low,  Doogi. 
without  anj  legal  authority,  assumed  the  power  of  registering 
them,  have  thrown  such  an  odium  on  those  books,  as  to  take  from 
them  even  the  authority  of  a  private  memorandum** 

TTie  ratta  of  Courts  baron  are  also  received  to  prove  the  ad-Bal.N.P.S4r 
missions,  &c.  of  tenants,  and  either  an  examined  copy,  or  one 
signed  by  the  steward,  may  be  read  ;  so  also  rolls  Mfbich  con- l^o^^^cn.  Ma- 
tain  entries  of  descents,  &c«  are  evidence  between  the  tenantsHo  3  ^,.  es.   ' 
prove  the  customary  course  of  descent  within  the  manor;  nmtDo^dem.BM* 
even  an  entry  on  an  ancient  roll  of  a  finding  by  the  homage  what  s  t.  Bep.  te! 
the  custoofts  were,  though  not  accompanied  by  any  particuli^r  in- 
stance, or  supported  by  other  evidence,  is  itself  admissible  evi« 
dence  to  prove  the  custom  ;  for  this  not  being  the  claim  of  a  pri- 
vate individual,  but  as  it  were  the  lex  hd,  tradition  and  received 
opinion,  is  evidence  of  it.    On  the  same  principle  a  customary  Den  dem. 
of  the  manor  of  great  antiquity,  though  not  properly  a  Court  ^^J^^^«f^ 
roll,  nor  signed  by  any  person,  but  delivered  down  with  the  rolls  Rep.  466. 
from  steward  to  steward,  has  been  deemed  good  evidence ;  and 
where  a  parchment  writing,  datied  about  a  century  since,  and  chapman  v. 
purporting  to  be  signed  by  many  persons  copyholders  of  the  ma-  F3  g^J!'  |o 
nor,  stated,  that  the  commoners  had  an  unlimited  right,  which 
having  been  found  inconvenient,  they  had  agreed  to  stock  the  • 
'  common  in  a  certain  restricted  manner ;  such  instrument  was 
deemed  to  be  evidence  of  the  reputation  of  the  general  right, 
although  not  proved  to  have  been  signed  by  a  majority  of  the  co- 
pyholders of  the  manor,  nor  that  the  person  against  whom  it  was 
produced,  held  the  copyhold  tenement  of  any  one  of  those  who 
had  signed  it. 

Similar  to  Court  rolls  and  customaries,  are  ancient  terrier$or 
surveys  of  a  parish  or  manor,  which  are  either  ecclesiastical  or 
temporal.  The  ecclesiastical  terrieni  are  surveys  made  by  vir- 
tue of  the  Srth  canon,  and  are  thereby  ordered  to  be  kept  in  the 
Bishop's  registry;  and  Oodolpkim  adds,(l)  that  it  may  be  conve-(i)Reperto- 
nient  to  have  a  copy  exemplified,  and  kept  in  the  church  chest  j^^^^^p'J^j. 
wherefore,  it  waa  in  one  case(£)  holden,  that  a  paper  purporting  w.  * 

— '  f«)  Atkins  V, 

•  So  rated  by  Lord  KsfTOff  in  Reedir,  Patter^  PMke'$  Cm.  SSI  j  Etp.  9iS,^^^  355 
S.  C. ;  and  bj  Lord  C.  J.  Db  Gut  in  Bnoard  ▼.  Burtonwood,  C.  B.  Sittings  at 
WatmnMter  after  Trio.  T.  1776 1  and  prcTiotisly  hy  Lord  HAnrwiCKS  and  Lord 
C.  J.  Ln :  bat  io  Dot  dem,  Pa»aingham  ? .  Vjoyd^  Skrevtb.  Somnter  Assiz.  1794, 
Mr.  J.  HtAiv  admHied  them  in  eridence.    See  Coa^  ▼.  Z^cf,  ^pendix. 
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Chap.  n.  1. 9.  t«  be  a  terrier,  fovnd  in  the  charter  chest  of  TVinity  College, 

Terriers.    CtmAfidge,  (who  were  tandhoftders  in  the  parish)  was  no  «vi- 

_  dence  to  dbprove  a  modus ;  and  indeed  it  may  be  laid  down  as 

a  general  role,  that  all  ancient  documents,  tiie  aothenticitj  of 

l¥htch  are  not  proved  by  any  extrinsic  eTidence,  should  appear 

to  come  out  of  the  proper  regatar  custody ;  thus,  an  instrument 

purporting  to  be  an  endowment  without  the  seal  of  the  Bishop, 

and  another  purporting  to  he  an  inspexwiHa  of  the  first  under 

his  seal;  coming  out  of  the  hands  of  a  private  individual  entirely 

(1)  Potto  V.    unconnected  with  them  ;(1)  and  in  like  manner  a  grant  to  an 

<;w?iTi450   abbey,  contained  in  a  manuscript  intituled  Seerdum  AbbaHst 

and  a  pimilar  instrument  entered  in  what  purported  to  be  a  char- 

Robtrta,  cUecl  talary  of  a  priory,  were  rejected,  though  the  one  was  brought 

3  Taunt  91.  f^^^  ^^  fiodUian  Library ,{9)  and  the  other  from  the  Cottonim 

(d)Swioner.  MSS.  in  the  BrttiBh  ilfti«etif?i,(3)  those  places  being  merely  the 

q^iaVstrf.   ^cp<>8l*a"C8  ®f  curious  antiquitios,  and  not  the  place  in  which 

ford,  ibid.       those  to  whom  the  instruments  had  belonged  had  deposited  then 

(4)Baiieiit».  **  evidence  of  their  rights.    But  where  a  similar  chartalary  was 

Mitchell,  3     produced  from  the  documents  of  a  person  who  had  become  the 

•  owner  of  part  of  the  estates  of  the  abbey  (although  not  of  those 

(5)MUierv.  in  question)  it  was  held  by  the  Court  of  Exchequer  (WooD,Ba- 

2  Aoat!  387.   ron,  Dissent.)  to  be  admissible  ;(4)  and,  as  against  one  of  the 

fS^Th         f  prebendaries  of  LUekfield,  a  terrier  found  in  the  registry  of  the 

Evidenee,  45.  dean  and  chapter  of  ZAtehfield,  was  also  held  to  be  sufficient  evi-' 

fS^:\^    dence.(5) 

Earrv.  Lewii,     A  terrier  is  said  to  be  always  strong  evidence  against  the  par- 
UUn^wmoh^'^'''  and  this  though  not  signed  by  the  incumbent  of  the  time; 
v.Leig^,4     but  for  him  it  is  never  admitted,  unless  sifi:ned  by  the  church- 
wardens ;  and  if  they  are  of  his  nomination,  by  some  of  the  sub- 
stantial inhabitants  of  the  parish  also.(6) 
Miq^a.         Ancient  maps  have  generally  been  classed  under  this  head  of 
Yatea  V.  Hnr- public  wriHngs  not  of  record,  though  perhaps  they  would  more 
170S.  Giib.  ^'  properly  have  beea  considered  as  private  instrumented  however, 
^w  £r.  78.   as  diese  are  in  some  degree  analogous  to  terriers,  I  shall  here 
jeDnmga^Ld.  observe  that  an  ancient  map  will  be  received  as  evidence  where 
Baym.  734.    it  has  accompanied  possession,  and  agreed  with  the  boundaries 
as  adjusted  by  ancient  purchases.    If  two  manors  are  in  the 
hands  of  the  same  person,  and  a  map  is  made  by  him,  and  after- 
wards one  of  the  manors  is  conveyed  to  another  person ;  and 
then,  at  a  distant  time,  disputes  arise  as  to  the  boundaries^  the 
Ibid,.  iStra.    map  SO  taken  will  be  evidence  ;  but  if  the  person  under  whose 
direction  the  map  was  taken,  was  possessed  of  only  one  manor. 
Pollard  V.      or  a  Lord  describes  the  boundaries  of  his  waste,  or  the  church- 
N-^pVis!*  ^  wardens  cause  a  copper  plate  map  to  be  made,  wherein  they 
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describe  land  whidi  an  individual  claiona  to  be  a  public  highway,  chap.  n.  •.  s. 
in  asjr  of  these  cases,  the  map  so  taken  is  uot  evidence  against  ^i^!'^^,'^ 
the  rights  of  persons  not  parties  to  the  making  of  it^y)  _ 

The  Piiij^%  Ucense^  without  the  King's,  has  been  held  good  evi- 
dence of  an  impropriation,  because .  anciently,  the  Pope  w#s- 
taken  for  the  supreme  hei^dof  tlie  church,  and  therefore  was 
holden  to  hove  the  disposition  of  all  spiritual  benefices,  with  the  Cope  v.  Bed* 
concurrence  of  the  patron,  without  any  regard  of  the  prince  ef  ^'  ^^"^ 
the  country,  «nd  these  ancient  matters  must  be  judged  according 
to  the  error  of  the  times  in  which  they  were  transacted. 

60  also  the  Pofie^a  buU  is  evidence,  upon  a  special  prescrip- 
tion to  be  discharged  of  tithe,  where  it  is  contended  that  the  Palm.  ss. 
lands  belonged  to  a  particular  monastery,  and  were  discharged 
at  the  tame  of  the  dissolution,  for  then  they  continue  dischaif^ 
by  the  Act  of  Parliament ;  but  it  is  no  evidence  to  prove  a  ge- 
neral prescription,  which  can  only  be  from  time  immemorial 
because  it  shews  the  commencement  of  the  custom.    An  exem-  Sir  T.  Retd's 
plification  under  the  Bishop's  seal,  is  good  evidence  of  the  Pope's  h^**^ 
bull. 

Corporation  Books,  concerning  the  public  government  of  a  Corpontioii 
city  or  town,  when  publicly  kept,  and  the  entries  made  by  a  ^^^^' 
aroper  officer,  are  received  as  evidence  of  the  facts  contained  ^'  v-  ^o* 
in  them,  so  far  as  those  facts  go  to  ascertain  the  rights  of  the  se-  stra.  93. 
▼oral  members  of  the  corporation  inter  se  ;  but  where  the  corpo- 
ration is  disputing  with  a  third  person,  as  in  the  case  of  tolls  for 
instance,  entries  of  other  persons  having  formerly  submitted  to 
the  demand,  however  ancient  such  entries  may  be,  will  be  no  evi- 
dence unless  accompanied  with  a  charge  upon  the  persons  mak-  Marriage  v. 
ing  them,  or  such  other  ctrcumstaBces  as  are  deemied  necessary  BilrnT&Aid. 
to  give  authenticity  to  similar  entries  in  the  book  of  an  indivi- 1^* 
dual.    An  old  agreement  being  in  the  Bodleian  lAbrary^  whence  Downet  v. 
the  Oxford  Statutes  prohibit  its  removal,  a  copy  was  in  one  Moremao, 
case  received  in  evidence ;  but,  in  general,  that  which  is  in  its 
nature  a  private  instrument,  will  not,  by  belonging  to  a  public 
bod  J,  and  remaining  in  their  custody  for  a  number  of  years,  gain 
that  degree  of  credit,  which  entitles  a  copy  of  it  to  be  read  in 

{jf)  A  map  is  good  evidence  agaioit  parties  to  it.  Jackton  let.  of  T^broke  ▼. 
Vamhfke,!  Coxt^a  Hep.  2S. 

An  agreement  of  parties  that  a  certain  map  shoold  be  filed  in  the  Surveyor  Gene- 
ral'fe  office,  does  not  entitle  it  to  be  admitted  in  evidence  as  a  record.  Denn  ex.  d. 
Jiickham  f.Pistimt  eioLl  Coxe*i  Hep.  i2dO. 

Aatoaptot  attached  to  a  8Qrvejr,Tide  Mckmanr.  Boffman,  Bfxrd,  Rep,  359. 
Vide  ante  139,0.  a.    An.  £x». 
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Chap.  n.  s.  2.  evidence ;  and  therefore  where  a  letter,  fifty  jrears  old,  was  found 
Bank  Book*,  ^j^  ^  corporation  chest,  the  Court  held  that  the  original  must  be 

^    produced  .(jir) 
1  Sum.  40?.'°'     Public  books  of  another  description  have,  of  late  years,  come 
into  uBe»  which»  though  in  one  point  of  view,  they  do  not  in  the 
least  resemble  records,  but  are  rather  memoranda  of  the  con- 
tracts of  individuals ;  yet,  as  they  concern  the  public  in  general, 
and  are  necessarily  confined  to  one  place,  Judges  have,  by  ana- 
logy to  the  case  of  records,  permitted  copies  to  be  read  in  evi- 
Bretton  v.     dence.    Thus  it  has  been  held,  that  to  prove  a  transfer  of  stock 
N^^p!  30.^^'  ^^  ^®  public  funds,  copies  from  the  Bank  books  are  good  evi- 
Vide  port,      dence ;  and  the  like  seems  to  be  the  case  with  respect  to  the 
Vide  Doog.    books  of  the  East  India  Compaitiy  (though  this  point  has  not 
593,  noie.      \^^^f^  expressly  decided,)  ^r  they  are  equally  within  the  prin- 
3  Saik.  154.    ciple,  that  "  wherever  an  Original  is  of  a  public  nature,  and  would 

{x)  GorporatiOD  booki  are  evidenoe  of  tbe  aeU  of  the  eorporatioa,  boc  it  mort 
appear  that  they  are  kept  ai  toeh  by  the  proper  ofileer,  or  tone  penon  authoriaed 
to  make  entriea  In  hia  neeeanuj  ahaenoe.  Bighkmd  Tump,  Co,  t.  «Af  Aaa,  10 
J9hM,  S^,  154. 

Evideoee  made  bj  a  deri^  in  (be  bodka  of  a  eorporatioo,  bj  the  direcHon  of  the 
tratteea,  are  not  e? idenee  in  a  canae  in  which  thej  are  inlcrertted.   Jackton  ex,  d. 

The  books  of  a  eorporation,  eatablidied  for  pnblie  pwrpoiea,  are  eridcoee  ciiU 
apte  and  prooeedioga.  Owm^w,  Speed,  5  ffheai.  Hep.  490. 

The  minutea  ol  the  eommiHiDoera  of  property,  allowed  to  be  given  b  efidenee. 
Lee,  of  Weetm  v.  Summere,  1  DaU.  lUp.  t. 

The  aota  of  freeholderB  at  mectinga  in  Cmmeeliaa,  aoeording  to  their  Uw%  are 
.not  admiaiible  on  a  trial  of  tide  to  land.  Bm^hrey  v.  PUen,  1  Reeio  Stp*  259. 
.^ttffin  V.  Hanchet,  ibid,  314. 

Books  of  a  eorporatioo  are  evidehee  in  diipatea  lietweeh  members  of  the  oorpo- 
ntion,  bat  not  againrt  atraogeva.  QwwmoniwfloftA  ?.  Wee^  ei  aL  Z  Serg,  &  J7. 
Mep,  S9. 

Ad  original  eorporation  book,  thongb  not  under  the  eorporation  seal,  was  ruled 
to  be  good  evidenoe  io  an  action  by  the  eorporation  agiJnrt  one  of  its  members. 
Fleming  et  al,  ▼.  Wallace,  S  Teatet*  Rep.  leo. 

In  Vvrgima,  the  treaaory  hooka  are  eotteiosive  eridenoe  of  the  halanoes  on  hand 
at  any  given  time,  both  against  the  treaaarer  and  his  sureties,  without  heiog  pleaded 
as  an  estoppel.  CommorvweaUH  ▼.  Preeten,  QHmerU  Rep,  835. 

Tbe  secretary  of  a  banking  company  is  not  a  certifying  officer  |  bis  copies,  of 
tlie  vote  of  the  stockholders,  mart  be  sworn  to.  The  Hal,  &  Auguttd  Bank  t. 
BamUn  et  al,  14  Maee.  Rep.  17S. 

A  copy  of  an  entry  in  a  book  kept  by  a  corporation,  ia  not  anthentieated  by  the 
seal  of  the  corporation  $  an  examined  eopy  must  be  produced.  Sioeverw,  Lee,  ef 
Whitman,  6  Bitm.  Rep.  416. 

l*fae  book  of  a  messenger  of  a  bank,  who  was  dead,  in  which,  in  the  coarse  of  hia 
doty,  be  entered  memoranda  of  demands  and  notices  to  the  promisees  and  endor- 
sers upon  notes  left  In  the  hank  for  colleetion,  was  received  as  evidence  of  a  demand 
on  the  maker,  and  notiee  to  the  defendant,  as  endorser  of  a  iMt«  io  left  for  ooHec- 
Hon.  WeUk  v.  Barrett,  15  Mue.  Rep,  390.— Av.  Ed. 


« 
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be  eyidence  if  produced,  an  immediate  sworn  copy  thereof  ch«p.  n.  s.  2. 
is  eyidence.''(a)  Bank  Booki/ 


(a)  A  Mpy  of  an  order  bj  vbioh'  money  hai  been  drawn  from  the  tretwrj  of  the 
Commonwealth,  thoogfi  sworn  lo  be  a  true  copy  by  the  ireaaurer,  will  not  be  ad- 
mitted aa  evidence,  bat  the  orig;inal  order  mtut  be  prodoeed.  Torrey  ▼.  Fuller, 
1  Man,  Rep,  584.— Ax.  Ed. 


SECTION  III. 


Cf  the  Inapeeiian  of  Public  Writings. 

Though  all  the  documents  mentioned  in  the  two  precedingChap.  n.  t.s. 
sections  are  of  a  public  nature,  jet  it  should  be  observed  they  i 

are  not  for  all  purposes  equally  open  to  the  public. 

TTke  proceedings  of  Courts  ofJuHice  may,  it  should  seem,  be 
inspected  by  every  person  who  is  interested  in  them.*(l)    Co- (i)  Herbert 
pies  from  the  books  of  public  offices  may  also  be  called  for  by  the  |''^|jj|||^'^''' 
persons  interested,  unless  where  public  policy  requires  that  the 
contents  of  them  should  not  be  disclosed.(2)  (b).    Thus,  access^)  Wiitoa  v. 
has  been  granted  to  the  books  of  the  commissioners  (pr  MftUing  ^^^[^^^ 

■ Edward!  V. 

"  ^  Vetey,  Caa. 

*     In  the  eaiea  cited,  No.  1 ,  leave  waa  given  to  inipeet  the  hooka  of  the  Qa»rter  temp.  Hardw. 
Sesiiona,  the  Court  of  Conwdence,  and  the  CommiMioiiera  of  LJeotrnaney ,  as  to  pro-  ^ ^* 
eeedings  againit  the  party  in  the  action ;  and  where  an  aetion  for  false  imprison- 
ment was  brought  against  the  informer;  the  jo^^  of  tlie  peace,  who  convicted  the 
plainiii^  waa  ordered  to  give  a  copy  of  the  information  (  Wdch  v  JSichards,  Bamef, 
46S  ;)  bat  m  GrwtvoU  v.  Murrel,  t  Lord  Be^-  ^^  «ad  Menjf  v.  Dickenfm^ 
Sa»f,  950,  where  actions  were  hroaght  for  fidse  imprisonment  in  the  ext-eution  of 
the  sentence  of  the  College  of  Physicians  in  the  one  ea*e  |  and  of  the  orler  ot  the 
•OvnjisBaooer*  of  hackney  coaches  in  the  other ;  the  Coort  refosed  lo  grant  roles  for 
the  plaintiff  to  inspect  their  books,  on  the  ground  that  ihe  persons  m  whose  costody 
they  were,  were  no  parties  to  the  suit.    So  where  the  president  of  a  military  Court 
of  Inquiry  waa  sued  by  an  officer,  on  whose  conduct  he  had  made  a  report,  as  ibr  a 
libel  contained  in  soch  report,  it  waa  held  that  the  report  was  a  privileged  eommn- 
nkation,  and  coakt  not  be  reid  in  evidence  either  directly  or  by  an  office  copy, 
Bn-new,Ld,  C,  F.  Antinck,  i Brod  ^  Bing,  ISO. 

(6)  It  seema  that  the  borJu  of  th»  L4ind  Offiee  and  of  the  Board  of  Property,  are 
T$OBTdt.  Ream,  v  Commonweakh,  3  Serf  &  B.  B^.  907. 

Minutes  of  the  Commissioners  ot  Property  were  allowed  to  be  given  in  evidence. 
Ln.  of  Weeltma  v.  Stammers,  1  Doll.  Bep.  3. 

Thf  minutes  of  the  Bom'd  of  Prnporty  m-r  n«>t  evidence  nf  any  fiwt  bur  what 
pMMs  immediately  before  it.  Deal  et  al.  v.  M^  Cormick,  5  Serg,  &  J?.  Bep.  343. 
£t  Tide  Camhert  tt  aL  f .  X<f.  afjhmaii^,  ibid.  dl4.— AJi.  Ed. 

T 
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Chap.  11.  t.  3.  the  debts  of  the  array,  at  the  prayer  of  an  officer's  widow  ;(1) 
— — — —  but  refused  to  the  books  cootaining  an  account  of  the  revenue, 
(I)  Moody  for  the  purpose  of  settling  a*  mere  idle  wager  as  to  the  amount 
1  Scn?so4?'  of  the  dutie8.(2)  in  like  manner,  the  books  and  muniments  of 
a  corporation  containing  the  rights  of  its  members  are  open  to  all 
v.  Beard^  of  them  ;  and  if,  when  a  suit  is  depending,  application  be  made 
ST.Rep.  616.  ^  ^^  person  who  has  the  custody  of  them,  and  he  refuses  an  in- 
(d)  R'X  V.  spection,  the  Court  in  which  it  is  so  depending,  will  compel  him 
HoUnir-r,       ^  gjyg  ^^^^3j    jg^-^  when  a  dispute  takes  place  between  the  cor- 

HHidw.  245.  poration  and  an  individual,  who  is  no  memBer  of  it,  as  when  a 
^jyJIfy™!!'^  corporation  sues  a  stranger  for  tolls,(4)  the  corporation  being  as 
men  in  New-  to  him  the  Same  as  a  private  person,  a  Court  of  Justice  will  not 
M»tte  upon  gp^Q^  i^Q  inspection  of  the  books  in  order  to  enable  the  party  to 
s  Stra.  ins.  ^ud  evidence  against  the  body  with  whom  he  is  contending ; 
r4)  Mbjor  of  any  more  than  they  would  to  inspect  private  title  deeds,  if  the 
southamptoD  dispute  existed  between  two  individuals. 
ST.  Rep.*59a  The  same  principle  applies  to  the  Court  rolls  of  a  manor ;  as 
i5\  Biiidw  between  th^  Lord  and  the  tenants,  or  between  the  tenants  them*- 
'V.  Trudge,  selves,  they  ascertain  the  rights  of  the  respective  partiles,  and  are 
BarDei,33r.  ^^refore  open  to  all;  so  that  if  a  Lord  claim  an  amercement,(5) 
(6)HotMoii  v.or  two  tenants  are  disputing  about  the  custom  of  a  manor,(6)  tiie 

cr,  Ibid,  t^ujiut  iing^  jn  either  case,  a  right  to  inspect,  and  use  as  evidence, 
the  rolls  relating  to  his  title ;  and,  if  the  Lord  refuse  the  in- 
spection, the  Court  will  make  a  rule  on  his  steward  for  that  pnr- 
m  HobwD  v.pose  j(7)  *nd  every  man  who  hks  a  prima  facie  title  to  a  copy- 
ito«eiLfi37    ^^^^'  ^^  entitled,  though  no  cause  be  depending,  to  have  such 

^  .  '  inspection<8)  But  if  the  dispute  be  between  the  Lord  and  a 
W^*^j'^Jj""  stranger,  as  if  the  Lord  plead  a  moduB  in  a  suit  by  the  parson 
S35.  '  for  tithe8,(9)  or  bring  an  ejectment  for  lands,  claiming  them  as 

(9)  Bishop  of  copyhold,  when  the  defendant  contends  they  are  freehold  }(\0)  or 
Hertford  v.  the  Lords  of  two  neighbouring  manors  dispute  about  the  boun- 
B?w^w«ter,  <*arie8,(  1 1 )  the  Lord  is  not  obliged  to  prbduce,  nor  wiU  a  Court  of 
Baiib.  269.     Justice  compel  him  to  shew  the  rolls  of  his  manor ;  for  in  this 

(10)  Smith  V.  <^*»«  t^ey  are  considered  as  mere  private  deeds  in  Which  the 
104 'vi'^T*  ^^^^  persons  have  no  properly;  and  therefore  if  ft  be  necessary 
Bep.  151.  to  give  them  in  evidence  against  him,  the  same  previous  steps 
(U)T»iibot  V  "*'***  ^  taken,  and  the  same  evidence  given  as  in  all  other  cases 
Viiirbof  t,  of  private  deeds,  in  possession  of  the  adversary,  of  which  I  shafl 
liepl  14^'      ^^^^  occasion  to  spciik  in  the  next  section. 

The  several  instances  before  mentioned,  in  which  inspection 
of  public  books  was  granted,  were  cases  in  which  the  person  ap- 
plying  was  clahning  or  contesting  a  civil  right ;  but  in  no  case 
where  a  criminal  prosecution  has  been  commenced,  will  a  Court 
of  Justice  compel  the  party  against  whom  snch  prosecntiou  is 
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carried  on,  or  a  public  body,  of  which  he  is  a  member,  to  grant  ciMp.  n.  •.  s. 
such  inspection ;  for  this  would,  in  effect,  be  obliging  the  person  . 

accused  of  a  crime  to  furnish  evidence  afrainst  him8elf,(l    which  'OVut-  <2Sira. 
is  contrary  to  one  of  the  first  and  most  humane  maxims  of  the  .241.'         '* 
law  of  England;  and  therefore,  when  an  information  was  filed  u^^S'""  v. 
against  corporation  justices  forsaking  money  to  grant  licences,(2)  fcJTm.  9^*^ 
and  a  similar  prosecution  commenced  against  the  Vice-chan- 
cellor of  Osfard  for  misbehaviour  in  his  office,(3)  the  Court  re-ConJjhiX 
fused  to  grant  an  inspection  of  the  corporations  books  in  the  one^  ^^'^  '^^^' 
case,  and  of  the  Statutes  of  the  University  in  the  other ;  so  if  an  (3)  Rex  v. 
iaforniation  be  granted  for  bribery  at  an  election,(4)  or  Ag^^inst ,  ^'lij'^^ 
overseers  for  making  an  illegal  rate,  the  Court  will  not  in  either  1  BUGk.s7/ 
case  grant  a  rule  for  the  inspection  of  the  corporation  or  parish  /^^  i^^^  ^^ 
books.(c)    And,  in  a  late  case,  where  Jl.  had  by  the  authority  h  ydon,  ' 
of  a  parish  vestry,  made  a  report  in  writing  respecting  the  eon-^         '^^'' 
duct  of  B,  founded,  as  it  was  stated,  on  the  inspection  of  cer- 
tain documents  then  in  the  parish  chest,  but  which  had  since  got 
into  the  possession  of  J9.  who  claimed  to  be  vestry  clerk,  and  B. 
brovght  an  action  against  Jt.  as  for  a  libel  contained  in  the  re- 
port, the  Court  of  King's  Bench  refused  to  compel  B  to  produce 
or  permit  J[^  to  take  copies  of  the  document^  m  in  his  posses- 

8i0D.(5)  (5)Mijv. 

But  informations,  in  the  nature  of  quo  warranio,(6)  though  in  ^7 ^l***!*  «^ 
form  criminal  prosecutions,  do  not  fall  within  the  reason  of  the     ' 
la&t  class  of  cases,  for  they  are  in  effect  proceedings  to  '^^^^^^^^^^^ 
civil  rights;  and  therefore,  when  a  rule  has  been  obtained  foraneitej,  wd 
information,  by  a  person  who  is  a  member  of  the  corporation,  it^  Wiii.840. 
is  considered  as  matter  of  course  for  the  Court  to  grant  a  rule 
to  inspect  the  corporation  books  ;  but  it  has  never  been  decided 
that  a  relator,  who  is  a  stranger  to  the  corporation,  shall  have 
snch  inspection.    Indeed  it  is  hardly  possible  that  the  question 
should  ever  arise,  for,  unless  the  title  of  a  person  in  possession 
of  an  office  is  objected  to  on  some  public  ground  which  concerns 
the  whole  community,  as  for  not  hiaving  taken  the  sacrament,  or 
some  such  general  objection,(7)  the  Court  will  hardly  ever  dis-  m  r«k  v, 
turb  the  peace  of  corporations  by  listening  to  the  application  ^f  R^^^ff  ^' 
a  mere  stranger  ;  and  e?en  when  a  member  of  the  corporatioii  is  note. 
the  relator,  the  inspection  granted  to  him  is  confined  to  such  do- 
cuments as  concern  the  point  in  dispute,(8)  within  which  limi-(8)  B«z  v. 
tation  all  inspection  of  public  documents  is  confined.(9)  Bep.  579.' 

(9)  Bentcm  v. 
(c)  Vide  post.  Port,  cited  I 
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SECTION  IV. 


'  OflnsirumeniB  of  a  private  naiure. 

We  now  proceed  to  the  consideration  of  written  evidence,  of 
^e'd?&e.^'  &  ^^ry  difierent  description  from  that  noticed  in  the  preceding 
.^.......i.  sections,  viz.  the  mere  private  instruments  of  the  parties,  or  of 

those  through  whom  they  claim.     We  havjs  observed  that  docu- 
ments of  a  public  nature  are,  for  the  most  part,  confined  to  a 
particular  spot,  and  liable  to  be  called  for  by  several  persons  at 
the  same  time ;  for  which  reason,  and  also  on  account  of  the  au- 
thority which  the  law  gives  to  acts  done  under  its  immediate 
sancUon,  Courts  -of  Justice,  in  such  cases,  permit  examined  co- 
pies to  be  given  in  evidence.    But  of  private  deeds,  or  other  in- 
to Co.  92.      struments,  the  production  of  the  original,*  if  in  existence,  and  in 
the  power  of  the  party  using  it,  is  always  required ;  till  which 
done,  no  evidence  whatever  of  the  contents  can  be  received ; 
but  where  the  original  has  been  destroyed,  or  lost  by  acci- 
dents(l}  as  where  an  original  award  was  lost  in  a  mail  which  was 
(i)^Me  Bead  robbed  ;(2)  or  being  in  the  hands  of  the  adverse  party,  notice  has 
3T.  Rep.  i5i!been  given  him  to  produce  it,(3)  then  an  examined  copy,  or  even 
(2^  Robinson  P*"*'  evidence  of  the  contents,  being  the  best  evidence  in  the 
V.  DftYies,      power  of  the  party,  is  received  ;(cQ  it  being  first  proved,  that  the 

1  Stra.  526. 

■ '  -II 

(3)  Toang  t.      *  It  hai  been  nid  that  even  the  oouDterpart  of  a  deed  cannot  be  retd  in  evidente 
Holmes,  vithout  some  aocoont  of  the  origtttal,  {Salt,  887,]  and  the  general  praotiee  u  to  give 

1  Stra.  70.  notice  to  a  tenant  to  produce  the  original  lease,  in  an  action  by  his  landlord  against 
him ;  but  there  can  be  no  reason  why  the  copy,  or  rather  the  daplieate  of  the  deed 
executed  by  the  party  himself,  should  not  be  cTidence  of  the  whole  contents  of  k 
agahut  him  /  though  if  the  demise  came  in  question  in  an  action  against  the  lesaoTp 
r  a  third  person,  it  certainly  would  not.  In  a  late  case,  where  a  declaration  for  not 
stamping  an  indenture  of  apprenticeship,  stated  that  «4.  put  himself  apprentioe  to 
the  defendant,  the  part  of  the  deed  executed  by  him  was  held  sufficient  evidence, 
without  production  of  or  notice  to  produce  the  other  part  executed  by  •^.  Burleigh 
▼.  Skibbi,  5  T,  Rep,  465.  So  in  an  ejectment  by  landlord  against  tenant,  for  a  for- 
teitnre,  the  lessor  of  the  plaintiff  proved  the  conoterpart  of  th^  lease  executed  by 
the  defendant  i  but  hating  given  no  notice  to  produce  the  original,  an  objection  was 
ttken  by  the  defendant's  counsel,  that  the  counterpart  conid  not  be  read.  Law« 
nxKcs  J.  ruled  that  it  was  sufficient,  saying  it  was  an  acknowledgment  by  the  de- 
fendant, under  bit  hand  and  seal,  that  the  lessor  of  the  plaintiff  had  demised  to  him, 
and  that  he  had  become  tenant  under  the  terms  mentioned  in  the  counterpart  Roe 
dem.  West  v.  DaiMei,  Gloucetter  Spring  A99,  1806 :  and  the  Court  afterwards  re- 
fused  a  new  trial.    7  JBosI,  363. 

{d)  Parol  evidence  of  the  contents  of  written  papers,  is  not  admissible,  onlesa  they 
are  proved  to  be  loH  or  dettroj/ed^  or  in  xh^ponenion  of  the  adverte  party,  and 
not  produeed  up9n  iMltoe.  Can^U  v.  WaBace,  3  Teatet'  R^,  971 .  Jh  Hanen  v. 
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original,  of  which  such  secondary  evidence  is  offered,  was  a  ge-  Ch»p.  n.  s.  4. 

®  "^  Proofof 

■  —  '    ■ ' "  Deeds,  ko. 

Bendersorit  1  DaO.  Hep.  484.  Lawrence  ▼.  The  Ocean  Jm.  Co.  11  Jbhna.Jiep.Qeo.  — — 

Waring'  v,  Warren^  1  Jbhm.  Rep.  340.    Bogtrt  et  oL  v.  Van  Hoeten  et  al,  12  Do. 

521.  HoMtn'V.  makitu^  Cole.  Com.  S3.    -Proiiar  v.  /Voux,  Pennins^.  Rep.  166. 

Joclrton  ex  <l.  LMngzUm  et  al,  t.  Frier,  U  JoAn«.  i?4^.  193.    And  even  without 

notjee,  Tatmi,  &  .S.  Bm^  Turnpike  Corp.  v.  WhUing,  10  3fa«9.  /2^^.  327. 

Cfldfy  ▼.  liggieeion  et  al.  II  Do.  282.  ^  But  it  eannot  have  the  effeeC  as  if  defendant 

relbaed  after  notice,  ibid.     Storer  v.  Bateon,  8  Do.  431 .  Et  vide  Itaac*  ▼.  M^ Grath 

et  al.  I  J^ott  U  J^  C§t^9  Rep.  573.    Bunch  v.  Surety  8  £?.  ittf^.  S90.  Mcholaon 

T.  BUHardy  Carolina  Law  Repot,  253.    Richarda  ▼.  Stewart^  2  ilay'i  ilr/y.  328. 

wl^id^nM  e<«x  "f.Bboper,  13  Mut.  Rep.  475.  I>«.  of  Packer  v.  6on«a/tf«,  1  ftrj"* 

&  J?.  J7e>^.  526.  Denn  let.  o/BakeP  ▼.  ^e66, 1  Hdyw.  Rep.  43.  OaHand  v.  6oo</. 

be^odbw.  2  ll».  351. 

Parol  evidepee  that  an  indeotore  of  apprentieethip  was  exeented  cooformablf  t 
law  will  not  be  admitted  ooless  it  is  proved  to  be  lost.    St.  CUdr  ▼.  Joitet,  Mdis. 
Rep.  343.    Nor  of  a  lost  depositioii  by  a  deeeased  witness^  the  party  offering  it  hav- 
ing had  it  in  his  power  to  sapply  the  loss  in  the  life  time  of  the  witness.   Lee,  of 
M  CaOjf  V.  PnoikUn^  2  Yeatee*  Rep.  340. 

A  depositioii  is  not  evideoee  to  prove  the  contents  oft  ptper  not  shewn  to  be  lost 
or  mislaid.  ^' JTee  v.  Reiff*  4  Teatee*  Rep.  340. 

In  ejectment  by  a  purchaser  at  SherifTs  sale  agahist  a  stt-aoger,  tiie  plaintiff  cAnnot 
give  parol  evidence  ot'  a  deed*  by  which  the  title  was  conveyed  to  the  defendant  in 
the  exeeatioo,  without  shewing  that  all  reasonable  endeavours  had  been  used  to  ob- 
uin  the  origraal.  Little  et  al,  v.  Lee.  ofDelaneey,  5  Birni.  Rep,  266. 

A  witness  once  entitled  to  lands,  may  prove  that  he  transferred  them  to  another, 
where  his  deed  is  lost.  Lee,  ofihgler  v.  JStfig  etoL^  Teatee^  Rep,  119. 

Parol  evidenee  is  admissible  to  profe  the  contents  of  a  writ'mg  which  is  the  imme- 
diate subject  of  the  actloo,  without  notice  to  defendant  to  produce  it.  But  it  is  not 
enough  that  it  if  referred  Co  in  the  ftorr.  Alexander  v.  CeuUer  etoLS  Serg.  &  R. 
R^.4H. 

hi  an  action  for  a  breach  of  defendanfk  agreement  to  keep  fair  and  regular  books, 
parol  evidence  cannot  be  given  of  the  cpntenta  of  a  book  not  in  defendant's  posses- 
Mm  at  the  trial,  and  which  no  notice  had  been  given  him  to  produce,  ihid. 

Parol  evidence  of  the  contents  of  a  deed  proved  to  be  lost,  is  not  admissible,  as 
the  party  might  have  obtained  a  coofirroation,  or  an  order  of  Court,  under  the  Act 
of  1786,  (2  Sm  L.  375.)  EandUonw,  Van  Swaringen,  Addie,  Rep.  48. 

The  Act  of  27th  Feintary,  1798,  which  authorises  the  Court  to  enter  judgment 
against  the  party  who  refuses  to  coanply  with  an  order  for  the  production  of  papers, 
does  not  affect  tho  common  law  principle,  as  to  the  admission  of  parol  evidence  of 
papers  which  the  pnrty  has  refused  to  produce  on  notice.  Alexander  v.  Ceultef 
eioLSt  Serg.  a  R.  Rep,  494. 

In  ejectment  by  the  Sberiff^s  vendee  againtt  A.  the  plaintiff  claiming  onder  a  judg- 
ment and  execution  against  B.  the  uncle  of  A.  parol  evidence  was  admitted  of  a 
deed  1^  which  the  land  in  controversy  was  conveyed  to  B.  witbout  proofof  notice. 
3^ar*»  lee.  ▼.  ReAineon  etaL  ^  DalL  Rep,  132.  But  in  this  cii«e  there  was  soroe- 
thii^f  part  icolar.    Per  Tiushvav  C.  J.  and  Yxatm  J.  5  Binn,  Rep,  270. 273. 

The  bare  circumstance  of  the  party  not  having  it  in  his  power  to  produce  a  paper, 
is  not  suflleient  reason  for  admitting  parol  evidenee.  The  question  will  be,  whether 
wiUi  proper  exertions  be  might  not  have  had  it  in  his  power— and  sometimes,  if  the 
paper  be  in  existence,  whether  its  production  is  not  indisprnsable.  Grajf  v.  Peat- 
land,9Serg. &  R.  Rep.  31 

It  seems  there  iv  no  case  where  parol  cvid<n)ce  has  been  admitted,  merely  be- 
cause the  pap^r  IS  in  the  bauds  of  a  third  person,  and  a  tuhp^na  ducee  tecitm  has 
been  refused,  ibid^ 
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Chap.  n.s.4.nuine  and  valid  instrumeoUl)  *  and  that  all  due  dilisence  ha9. 

Proorof 
Deirts,  itc.    ^ : -  — 

'  '  A  |»»p€r  DoCMed  to  be  pttxtueed  and  e«ll<d  for,  it  evidenoe  ;  and  th<*  partj  notic- 

(I )  G^odicr     *"8»  '*■•  ""^  •  ""'S***  fi*"«  <**  inspt-ct  it.  Lawrence  et  al  ▼.  Van  Borne  etalA  Coined 
V.  Lnkc,  Sep,  276.    S«d  qu^re  Ketmy  ▼.   Clarkten  et  al.  1  /oAnt.  Hep   385 .    RmmtUree  y 

I  Atk.  i46.      !m6f  4  Hayw.  Hep.  108. 

If  tilt*  partf  who  gives  the  notice,  waiv'-t  reading  the  papers  io  evidence,  he  may 
do  so,  and  they  are  not  made  evidenee  by  the  notice.  JS&^^ht  v.  Awhkjf,  1  Peter^ 
Mep.  S8. 

Book*  called  for  do  not  beeome  evidence  by  merely  inspeecing  them,  without  nsk- 
iog  qoestions.  Rwnees  v.  LvtfeU,  Jinih.  JV*.  P.  18.  «f.  n.  6.  Et  vide  Farm.  &  Mech, 
Bank  v.  Iwrael,  6  Serg,  U  R.  Rep.  893. 

Where  books  are  prodaeed  on  notiee,  and  entries  are  read  in  evidenee  by  the  parly 
calling  for  th**m,  the  party  prodacing  them  may  read  other  entries  neeesBaril%  eon* 
nteted  with  the  former,  if  made  prkM*  to  the  eommenscment  of  the  snit.  Wither^  r, 
GiUeepey,  7  Do.  10. 

It  seems  the  rule  is  different,  if  tbe  paHy  merely  inspect  the  books  with  the  new 
to  their  being  osed.  Md, 

If  the  party  prodacing  is  one  of  the  ptrties  to  the  deed,  it  is /bn'mayacie,  to  be 
taken  as  doly  ezeeated,  and  may  be  read.  Bet$9  v.  Ba4sr^,  12  /oAfu.  Rep.  823. 
Et  vide  Jackeon  ex,  d.  Siewart  v.  JOngUy,  17  So,  158.  Sed  eootra  Jtnih,  JV.  P. 
19, 20.  n.  b.  Bat  a  plaintiff  producing  a  deed  under  which  be  hoMs  an  estate,  forma 
an  ezceptiba  to  ll>e  riile.  ibid. 

Although  a  will  is  produced  by  a  paity  to  an  ejectment  on  notice,  it  cannot  be 
read  oitlcss  it  has  been  proved  according  to  tb^  laws  of  the  State.  ^Uon  v.  Bro/wn^ 
C  C  Pettn.  »npnlf  1806,  ML.  S.^  Rep. 

In  Sayer  v.  JOtchen,  I  £tp.  Rep.  811,  Lord  KMRYvm  held,  that  if  one  p^rty  calla 
liMrthe  other  party's  books,  but  when  they  are  produced  declines  using  them,  the 
mere  calling  fior  them  will  not  make  them  evidence  for  tbe  advene  parly. 

Bat  in  Wharam  v  Rautledge^  5  EBp.  Rep.  235,  Lord  Ellexbobooob  mys,  "yen 
cannot  Mk  fiH-  a  book  of  the  opposite  party,  and  then  determine  whether  yon  will 
use  it  or  not,  if  yoQ  call  fftt  it,  yoa  make  it  evidence  for  tbe  other  aide,  if  they  think 
fit  to  use  it. 

If  there  is  not  aonolasive  evidence  of  the  destraotion  of  a  will,  to  entitle  a  party  to 
give  it  in  evidence^  he  must  shew  that  diligent  search  was  made  in  thosf  piaaea 
where  it  was  most  Hkely  to  be  found,  if  in  existence.  Jackmtn  ex  d.  Riuh  et  al, 
V.  Baebiwich,  18  Joftne.  Rep.  198 

Under  the  Act  of  Assembly  of  Fermont,  the  Coart  will  not»  daring  the  trial,  or- 
der the  party  to  produce  a  psper  itutanter,  but  there  mast  l|e  reaaooable  notiee. 
Satdngre  v.  Poioen,  1  TyU  Rep.  878. 

Where  the  opposite  party  has  the  original,  and  refuses  to  prodooe  it,  a  copy  wOl 
be  received  io  evi«lence.  Sedjgrwick  v.  Waiermanf  8  Root.  Rep.  434.  Storer  v. 
SaUon^  8  Man,  Rep.  431.  Vide  Tawd,  U  S.  Boston  Tmnp,  Corp.  v.  WhUi^, 
10JD9.338. 

A  party  will  not  be  entitled  to  read  a  copy  of  the  sailing  orders,  the  original  of 

which  is  in  the  opposite  party's  hands,  unless  notice  has  been  given  to  produce  them 

which  has  not  been  complied  with.    Snudboood  et  aL  yr,  MicheUeiaL  2  Mayw^ 

Rep.  146. 

On  an  indictment  for  stealing  a  bank  note,  kp.  ooder  the  Statate,  in  A>»  Fork, 

*  Where  an  instrament  reqoiring  a  stamp  is  written  on  plain  paper,  and  after- 
wards lost  or  destroyed,  thonith  b>  the  adverse  party,  no  ( videnae  can  be  reoeived 
of  iu  contents.  Ripphierj.  fVrifht,  8  Bam.  U  Jlld.  479,  Rex  v.  Ca»$ie  MtT' 
ton,  3  Bam.  &  Jild.  588.  Hot  if  the  adv  me  paMy  withhold  it,  the  Coart  will  or- 
der him  to  prodoce  it  to  te  stamped.    Baiemmr.PhU^,ATamd,li7. 
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in  the  case  of  a  lost  deed,  been  used  to  regain  the  possession  of  chap.  u  >.  4. 

'  ftwifof 

""^      """    .  "    Deedi,  8ko. 

(JV,  JR.  L.  174,  «PC.  24,  ch,  88)  ptrol  evident  of  the  enntHnti  itadmiatible,  withooC    ^ 
Mtoohiing  for  their  non-production.    The  People  v.  Bolbrook^  18  JbA^it.  Hep.  90. 

To  proTe  the  lots  oTa  writlen  infltmnient,  it  must  be  shewn  that  diligeot  ie»rch 
and  inqoirj  have  b«en  mmde  of  thosr  prrsons  in  vhote  pomeraion  it  would  have  been 
had  it  ever  existed.    Jackaonex  d.  livirtgnton  et  al.  ▼.  Frier,  16  Johm.  Hep.  193. 

The  testifiKMiy  of' a  penon  to  wlu>se  eare  a  paper  has  bren  enirqsted,  that  he  had 
made  search  and  eoold  not  find  it,  is  evidenee  of  its  loss.  ,  Jbnet  et  al.  ▼.  Falef,  5 
Mu9,Rep.  101. 

On  an  indict  meht  for  forgery,  if  the  tostrotnent  alleged  to  have  been  forged,  have 
been  secreted  to  protect  the  defendant,  even  witboot  hn  knowledge,  a  copy  of  the 
iastrament,  taken  by  the  person  whoae  name  ia  forged  and  who  bad  seen  the  inatni- 
ment,  is  admissible.     Cwnmenwealth  t.  SneU,  8  Mate.  Rep.  83. 

In  CQimccticui,  it  has  been  decided  that  the  writing  alleged  to  be  fofged  thoQld 
be  prodiice«1.  State  ▼.  Ebdget^  1  Root,  Rep,  534.  The  same  as  to  coin,  State 
T.  Oebetam^  ibid.  152. 

In  the  ease  of  Roaa  t.  Bruce^  1  lkiy*9  Rep.  100,  it  was  decided,  that  evidence,  that 
a  note  is  in  the  hands  of  the  defendant,  and  that  it  was  foiiged,  was  admissible  with- 
out producing  it. 

Parol  evidence  is  admissible  to  prove  the  contents  of  promissory  notes,  wlpeh  are 
loat.    Janeeetal.  w.Ealet,  5Ma»8.  Rep.  lOi, 

An  eoctraet  of  a  lost  letter  cannot  be  given  in  evidence,  though  the  witness  hy 
vhom  its  correctness  is  offered  to  be  proved,  be  ready  to  swear  that  there  was  no- 
thing in  it  relating  to  the  matter  in  oontroversj.  Denme  v.  Barber  et  al  6  Serg^. 
U  n.  Rep,  4S0. 

A  eopy  admitted  on  notiee  dormg  the  trial  to  the  other  party  to  produce  the  origi- 
nal and  he  fniiing  to  do  so.    JktDavMiU  v.  Ball,  9  Bibb**  Rep.  618. 

The  cashier  of  a  bank  Is  a  competent  witness  for  the  bank  to  prove  that  a  note  be- 
longing to  the  bank  was  lost  while  be  was  cashier.  Strqjfbrd  Bank  v.  CormeB  et 
al.  ^dam'e  Rep.  199. 

The  copy  of  a  deed  from  the  reodrd  is  evidence,  if  the  original  is  in  the  posses- 
sion of  another,  it  is  the  best  evidence  the  nature  of  the  caae  will  admit.  '  Sherwood 
T.  Bubbel,  \  Root.  Rep.  498.  Parker  v.  Smedley,  S  Do.  386.  Bai»ey  v.  Famwgt 
ibid.  100. 

The  recording  of  a  deed  'f  prima  fade  evidence,  and  no  more,  that  the  deed  was 
legally  proved,  and  admitted  to  record.  Lee.  0/ Talbot  j.  Sknpooti,  1  Petere*  Rep, 
188. 

An  attested  copy  of  a  recorded  deed,  U  prima  fade  evidence  of  the  title,  and  will 
be  received  when  the  original  cannot  be  obtained.  Parker  v»  Smedleift  3  Roof 9 
Jtep  386. 

The  copy  of  a  deed  enrolled  in  the  King's  Bench  in  Bngland,  and  proved  before 
tlie  liord  Mayor  of  London,  to  be  a  true  one,  was  allowed  in  evidence  to  sup«      * 
post  a  title  to  lands  in  the  province;    Leo.  efS^fam.w.  Edwards,  1  JkiU.  Rep.  1. 

A  deed  executed  in  England,  and  acknowledged  here,  though  not  recorded,  was 
read  in  evidence.    Morrio^o  leo.  v.  Fanderent  1  BaU.  Rep.  6€, 

An  exerapliScation  ot  a  deed  recorded  m  Philadelphia  county,  fot  landa  lying  in 
sevei  al  counties,  was  received  in  evidence,  the  original  being  sbew«  to  be  lost.  Lee. 
^Scott^.Leather^$reate9*Rep.iU. 

I^u^re,  Whether  the  copy  of  a  deed  for  lands  in  two  counties,  and  recorded  in 
^me  only,  is  evidence  in  ejectment  for  lands,  in  the  county  in  whjch  it  is  not  recorded 
where  the  original  is  not  proved  to  be  lost.  Vickray  v.  M Knight^  4  Binn.  Rep. 
304. 

An  cxemplifieation  of  a  deed  certified  by  the  recorder  of  one  county,  convey iog 
lands  lying  in  that  and  another  oounty,  is  evidenoa  in  a  dispute  eoneerniog  the  lat- 
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Chap.  II.  8.4.  it(e)    Proof  by  a  witness  who  had  the  instrument,  that  it  was 

Iked^^k     ^'^^^  aside  as  of  no  further  use^  and  therefore  that  he  believes 

*        it  to  be  lost,  is  sufficient  ;(1)  for,  as  was  observed  in  a  late  case. 


1)  Rex  V      it  is  a  very  different  thing  whether  the  subject  of  inquiry  be  an 
ohnsAn,        useless  paper,  which  it  may  reasonably  be  supposed  to  be  lost, 

7  East,  66. 

8  East,  384. 

v.'se wHl'**^'^  ter.  Lezure  v.  mtlegaa.  7  Serg.  U  B.  Rep,  313.  Sack  alto  bu  been  the  deoisioa 
3  M.  h  S.'iS96.  ^^^  Circait  Ck>urt  of  the  U,  Statety  Pam.  JMUrict,  AfXeen  ▼.  Delanqf*t  let. 
/   '  5  Cranch't  Sep.  22. 

The  copy  of  the  maoifeat  of  «  veasel,  (the  Aet  of  Congresa  of  29  March,  1799, 
having  reqakred  it  Co  he  reeorded,)  certified  under  the  bands  and  teals  of  the  custom 
house  officers,  and  profcd  by  a  witness  to  have  been  compared  with  the  record,  waa 
admitted  as  eyidence  on  ap  inrlictmeot  for  destroying,  a  Teasel  at  aea.  U-  SUOet  ▼. 
Johns.  4  DalL  Hep.  413.— Am.  Ed. 

(e)  The  genertil  role  is,  that  before  a  copy  can  be  received,  the  existence  and  loss 
or  deatmcUoD  of  the  original  muat  be  proved.  Meyer  etaly.  Barker,  6  Birm.  Bep, 
234. 

Nor  can  it  be  read  without  aatisfying  the  Court  that  the  original  was  genuine,  yet 
where  it  is  oootained  in  the  record  of  a  foreign  Court,  and  read  without  objection,  it 
is  iheii  too  late  to  objtot.  RutseW  ▼.  Un,  Int.  Co.  C.  C.  Perm.  April,  1806,  M, 
S.  Bep. 

Where  an  original  deed,  on  which  auit  has  been  brought,  is  traced  from  the  plaiu- 
t'tfTto  his  attorney,  who  believet  it  to  have  been  loat  while  in  his  poasesaion,  a  copy 
may  be  given  in  evidence,  without  affidavit  by  the  plaintiff  that  it  is  not  in  hia  poisea- 
sion.  Meyer  et  al.  v.  Barker,  6  Birtn.  Bep.  228. 

On  a  trial  for  treason,  a  copy  of  a  letter  inciting  to  insurrection,  waa  admitted  on 
proof  that  it  was  one  of  the  copies  actually  circulated  and  at  that  time.  U,  SUUet  v* 
^Wtehen,  2  BalL  Bep.  357. 

A  copy  of  a  cancelled  bond,  in  the  possession  of  the  party,  may  be  read  in  evi. 
dence  after  notice  to  produce  the  original,  without  first  shewing  how  it  came  to  be 
cancelled.  Drum  v.  Lea.  of  Simpson,  6  Binn.  Bep.  478. 

Where  an  original  paper  ia  in  the  hands  of  an  attomej,  under  aoch  cireumstaooes 
that  he  cannot  be  compelled  to  produce  it,  the  party  may  pror^  and  ezbihit  a  copy. 
Lynde  v.  JvddyS  DayU  Bep.  499. 

A  copy  of  a  letter,  provetl  to  be  a  true  copy  of  an  ongioal,  pot  in  the  poat  offieCi 
directed  to  the  defendant's  intestate,  without  notice  to  produce  the  original,  ia  not 
evidence.  PaUon*$  adms.  v.  Aoh,  7  Serg.  &  B.  Bep.  116. 

Before  a  party  can  go  into  the  oontenta  of  a  loat  deed,  he  must  prove  the  eziatetiee 
or  ezrcuiion  of  it,  and  its  loss  {  or  give  seme  other  account  from  which  the  lauer 
may  b^  interred.  BoweS  e$  al.  v.  Bouse,  2  Bep,  Const,  Ct.  S.  Car.  83.  Et  vide 
Orimeo  \    Talbot,  1  Marsh.  Bep.  205, 

Of  evidence  to  prove  a  lost  note,  vide  Peabedy  r.  Denton  et<d.2  OaU,  B^,  351. 

Pared  evidence  o4  the  contents  ofaietter  of  attorney,  may  be  produced,  if  the  per- 
son to  whom  it  is  given,  prove  it  to  be  Joat.  Livingston  v.  Bogers,  1  Caines*  Cos, 
in  Er.  xsvih    2  JbAna.  Cos.  in  Er.  488. 

Where  a  deed  is  offered  in  evidaice,  the  Court  may  decide  whether  it  ia  soffit 
eiently  proved,  and  admit  or  reject  It  accordingly,  or  they  may  refer  the  evidence  to 
the  jury,  inatmeting  them  to  disregard  it»  unleaa  they  are  satisfied  with  the  proof  of 
its  execution.  Commissioners  of  Berki  County  v.  Boss,  3  Binn.  Bep,MI9,  Vide 
M^Cerklei,  Binits,S  Do.  348. 

Where  a  deed  is  executed  by  virtue  of  a  power  of  attorney,  it  aboold  be  produced 
at  the  trial.  Johmen  v.  Mason,  1  Esp,  Bep,  89.  Tarboro^gh  T.  Beardp  Tt^fhr, 
85.    White  etal^r,  Skinnert  18  J^hnt,  Bep.  307.— Ax. 
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or  whether  it  is  an  important  document  which  the  party  might  chap.  n.  t.  4. 
have  ao  interest  in  keeping,  and  for  the  non-production   of  J^'^^SL 
which  no  satisfactorj  reason  is  assigned^  1)(/)    So  in  a  settle-  ' 

ment  case,  where  there  was  only  one  part  of  an  indenture,  an/^^  p^^  ^^ 
application  to  the  apprentice,  since  deceased,  and  his  declara-  ^it,  c  J. 
tion  that  he  burnt  it  when  the  term  expired,  with  an  application  l^g""* 
to  the  executor  of  the  master,  and  a  declaration  by  him  that  he 
knew  nothing  about  it(2)    But  in  a  case  where  two  parts  of  an  (q\  Rex  v. 
indenture  had  been  executed,  and  one  part  having  been  destroy- ^"'^*^^**°^^^ 
edy  application  had  been  made  to  the  party  who  had  the  other  4  m.  fcS.4S. 
part,  his  declaration  that  he  could  not  find  it,  was  considered  as 
insufficient  without  calling  him  as  a  witness.(3)  (jg)  #3^  1^^^ 

If  the  original  instrument  is  supposed  to  be  in  the  hands  of  aC«"<ieton, 
third  person,  he  should  be  served  with  a  wbpcma  duces  iecum^   .Rep. 236. 
to  produce  it ;  and  lest  he  should  have  delivered  it  to  the  ad- 
verse party  before  the  service  of  the  subpcena,  it  may  be  prudent 
also  to  g^ve  notice  to  the  latter  to  produce  it.    But  if,  after  ser-Leedi  v. 
vice  of  the  subpcena,  the  person  in  whose  possession  the  instru-  ^^^j^ 
ment  then  was,  deliver  it  to  the  other  party  for  the  purpose  ofdiz.' 
avoiding  the  effect  of  the  writ,  this  will  not  render  it  necessary 
te  give  him  notice  to  produce  it,  but  the  party  so  calling  for  it 
may,  in  such  case,  give  parol  evidence  of  its  contents.(A} 

■*— ^™»—— ^Mi— —       III  II         — ^.P— ■    ■   ■   III   ■  I     I  III  I  I  M  ■      II  ■ 

{J)  The  paitT  bimtelfmiut  pew^e  the  loMOf  a  deed, and  no  one  can  do  it  Ibr him. 
JNanku  t.  MiUer,  I  Sdym.  Btp.  4.    mieox  ▼.  Bay,  md.  410. 

Bat  be  ean  prate  DoUifaig  more.  Seehig^la ex  d,  Wrigfla et  uas.  f.  JBogan^wbid, 
17S. 

Where  an  original  deed,  on  whiah  Miit  haa  been  brought,  it  traeed  from  the  hands 
cf  the  plaintifrto  hit  attorney,  trbo  believea  it  to  hate  been  loat  while  in  his  possea- 
afam,  a  aopj  nay  be  given  in  e^idenee,  vithoot  attdatii  bj  the  pUintiff,  that  the 
original  is  not  in  his  poaMirioB.   Jl%er  0t  uL  ▼.  Jloriter,  6  Mm,  Btp.  8SS.—  1 

Ax.  Ed. 

(J*)  Where -Hkere  aretwo  pefUMi  vfaoadmk  tbeaaeltes  to  be  tenaoCs  m  eommon, 
n  Coart  of  Ai«liy  will  order  the  pradoatkin  of  title  deeds,  in  the  bands  of  either,  Ibr 
th^ others faispeation.    Mamben^.  B9g€nt%M8rim^*%  Mtep.^Bi0.^iai.^^^ 

(A)  Ja  an  notion  for  a  libel,  pavol  etidenee  eannot  be  given  of  the  eootents  of  a  de- 
position, sent  to  the  Gotenior  of  the  State,  oontaining  chargetagalost  a  public  officer, 
though  the  Court  had  refused  a  wubpmna  dttcet  tecum,  and  though  the  Governor 
deelined  giviQg  the  depositioo  to  the  plaintiff.  Gitw  t.  PeaUandt  ^  S^g-  ^  B, 
Bep^Si. 

Notloe  to  produce  a  writing  en  the  tiial,  is  not  spent,  bj  tbeeauae  not  being  tried, 
at  the  next  oireuit  Jackson  ex  d.  Burr  ▼•  Skearnum,  6  Johns.  B^,  19.  £t  tide 
Oibnarv  t.  mUe,  Jmh.  JV.  P.  Cos  43. 

II  after  notice,  he  pots  it  out  of  bis  power,  he  ought  to  apprise  the  opposite  partgr. 
Jaekeen  tx  d.  Burr  ▼.  Shearman,  6  Johns,  Bep.  19. 

▲  auraty  in  a  bond  for  a  Sheriff^  fiuthful  performance  of  hie  duties,  who  ha 
obtamed  possessiaii  of  the  hooka  after  his  deadi,  iniulvent,  shall  be  obljgwl  to  pio- 

U 
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Chap.  u.  s.  4.     If  there  be  a  subscribing  witness  who  is  living,  and  in  a  situa- 

Subscribing  ^qjj  ^^  ^  examined,  he  is  the  only  person  competent  to  prove 

._  the  execution,  because  he  may  know  and  be  able  to  explain 

facts  attending  the  transaction  which  are  unknown  to  a  stran- 

(i)JohoM)iiv.S^r»  A^^  foJ*  this  reason,  it  has  been  held  that  a  confession  or 

"  r    M  acknowledgment  of  the  party  to  the  deed,  whether  it  is  offered 

^'     '     as  evidence  against  him,(l)  or  against  a  third  person ,(S)  will  not 

pi^^be^'    excuse  this  testimony-*    This  rule  of  evidence  extends  to  all 

Doug.  2*16.     cases,  whether  the  deed  be  an  existing  instrument  or  cancell- 

R^infsBoi  ®*^»(^)  *°^  ^^^°  ^  ^^  ^  lo8t,(4)  and  parol  evidence  given  of  its 
U  Pni'.  S5.     contents,  the  subscribing  witness,  if  known,  must  be  called ;  but 

is^  Breitoo  v  *^  ^^  **  ^^^  known,  any  other  person  who  has  seen  it,  is  a  com- 
Cope,  Peake/petent  witness/t) 

N.P.30. 


gi)  Keeling  v. 
ail,  Appe&«  duce  those  books  in  endeoee,  oo  tt  Bu&pana  ducet  tecum^  in  ■  rait  between  other 
diz.  87  Geo.  3.  penons,  notwithstanding  the  turet>  was  apprehensive  of  danger  to  himself  from  the 
exhibition  of  the  books.    HawkmU  exn,  t.  Sumter  et  al.  ^  Desauat,  Eg.  Jtep, 
m.  446.— Av.  Ed. 

•  In  the  ease  of  CiUl  t.  Dunninff,  4  Eoit,  53,  the  Court  held  that  even  the  ad- 
mission of  the  exeeution  of  a  bond  in  answer  to  a  bill  in  Cbaneerjr,  filed  for  the  ex- 
press purpose  of  obuining  such  admisaioo,  was  not  sufficient  without  endeooe  to  ae- 
eonnt  for  the  non-prrnluctioo  of  the  Mibsciibing  witness.  And  where  a  notiee  to 
quit  was  served  on  a  tenant,  which  notice  was  attested  by  a  witness,  it  was  also  held 
that  proof  of  the  service  oo  the  tenant,  and  that  he  did  not  ol^eet,  was  notraffieient 
without  ealling  the  subscribing  witness.  Doe  dem,  Skfket  barf.  v.  Ihtrr^foni,  2 
Micnde  &  Seianfn,  62.  But  when  a  man,  on  his  examination  before  commisBioiieri 
of  bankniptoy,  produced  a  biU  ot  sale  from  the  bankrupt,  aud  admitted  the  exeoa- 
ISbr  of  it  in  his  depositbo,  this  was  held  sufficient  evidence  of  it  against  him  in  an  ae« 
tioo  of  trover  which  the  assignees  afterwards  brought  to  recover  the  goods  taken  un- 
der it.  JBowki  V.  LangToerihffy  5  T.  Rep,  S66.  So  if  a  man  agree,  pending  a  cause, 
to  admit  a  deed  on  the  trial,  this  also  will  dispense  with  .the  necessity  of  ealling  the 
aabscribing  w  itness.  Lmng  v.  Btdnet  2  Bee,  U  PuL  85. 

(<)  The  best  evidence  of  the  execution  of  an  instrument  is  the  tertimony  of  the  sub- 
scribing witness ;  the  next  best  is  proof  of  the  hand  writing  of  the  witness^  and  this 
will  be  admitted  when  the  witness  is  dea^  or  out  of  the  Juriedictien  of  the  Court, 
Clark  exr.  v.  Sanderton  exr.  3  Binn,  Rep.  198.  Zes.  ofPeiere  et  ai  v.  Cor^ 
dron  et  al,  8  Serg,  &  R.  Rep,  SO.  Englet  et  al.  v.  Brumgton^  4  Feoles*  Rep.  345. 
Stump  V.  Hughe$,  5  Hayw.  Rep,  93.  Lemi^e  heim  v.  Lingo^  3  MsrA,  Rep.  847. 
SMy  V.  ChampUn,  4  Johm.  Rep.  461. 

So  if  the  witness  has  become  interested  since  the  time  of  subscribing,  although  the 
interest  arises  by  his  own  vohauary  act  Lee,  of  OamiUon  v.  Mtnden,  6  Bmn. 
Rep.  45.  LcaOermOch  exr.  v.  Xheagy,  3  Serg.  &  R.  Rep,  808.  Vide  JDavidton^i 
lee,  V.  Bloomer,  1  Datt.  Rep,  183.  In  BamOton  v.  mUiame,  1  Bdyw,  Rep,  139,  it 
was  made  a  question.    Et  vide  8  Do.  101.  389. 

If  the  witness  becomes  executor  or  administrator  of  the  obligor  in  a  bond,  his  hand 
irriting  may  be  proved.    Lee.  ofHamUon  v.  Martden,  6  Bum,  Rep.  45. 

Where  the  subscribing  witness  resides  m  a  dittant  county,  evidence  of  the  hand 
writing  is  not  admissible  in  the  Common  Pleas,  as  that  Court  may  issue  tubpmnao  to 
any  part  of  the  State.    Bduixf.Rough,2Serg.^R,Rep.3i/d. 

In  debt  on  bond,  on  the  plea  of  nen  est  factum,  where  the  sobicribbg  witness  was 
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SubscribiDg  witnesses  are  not  however  necessary  to  the  vali-  Chao.  Ii.  s.  4. 
^ity  of  a  deed,(] )  and  therefore  if  there  be  none,  or  the  subscrib-  ^vjJ^eMlTJf 
ing  witness  being  called,  denies  having  seen  the  instrnment  ^ 


—  (1)  Corny na*8 


^ 


unable  Co  prove  the  execution,  evidence  of  parol  dcelarationt  of  the  defendant  that  f^'\  ^    yjd* 
be  hadexeeoted  the  bond,  were  loffioient.     Tayior  ▼.  Meehbff  4  Yeaiet*  Rep.  79.    i  Lev.  25. 

A  deed  maj  be  read,  if  proof  be  made  of  ibe  hand  writing  of  one  of  two  of  th« 
aubscribing  witnesses,  who  Was  supposed  to  be  dead,  and  no  sach  person  as  the 
other  coald  be  found  after  diligent  search.  Povert  et  at.  ▼.  M*F€rran  et  €kL  2 
Serg^.  £f  R.Rep.  44.  Et  Tide  Den  ex  d,  Baggard  r,  Mayfieidy  5  Batfw.  Rep,  181. 

Where  the  only  subseribing  witness  to  a  reeeipt  had  made  a  deposition,  and  seven 
days  before  the  trial,  went  out  of  the  jurisdiction  of  the  Court,  without  having  been 
sobpcenaed,  but  without  the  party  having  been  apprised  of  his  intention,  it  was  held 
that  his  hand  writing  might  be  pro?ed.  Hamilton  v.  M'  Qxdre^  S  Serg,  &  R.  Rep. 
478. 

A  deed  of  sixty  years  and  upwards,  without  being  aeeonipanied  with  possession, 
waa  read  in  evidence  aa  proof  of  the  hand  writing  of  one  witneas,  the  other  witness 
not  being  known.  Let.  tj  Thomat  ▼.  Borlocker,  I  BaU.  Rep.  14.  Vide  Jackecn 
ex  d.  LMngMtofi  et  ai.  v.  Burton,  11  Johna.  Rep.  64. 

So  a  deed  executed  by  two  persons  with  one  wax  and  another  ink  seal,  and  at- 
tested by  one  witneu,  and  proved  by  him  before  a  jusiioe  of  the  peace,  waa  admitted 
in  evidence.  M*IKU'e  lea.  v.  M*im,  1 IML  Rep,  63.  Et  vide  HamUtonU  let.  v. 
OaUowaif,  ibid.  93. 

But  if  there  be  two  witncases  to  a  deed,  and  one  haa  beaome  interested^  the  other 
mnst  be  prodoeed  or  accounted  for,  before  the  hand  writing  can  be  proved.  Jdena^ 
aen^a  ka.  v.  Biaomer.  ibid.  123. 

In  ap  action  on  a  note  under  seal,  and  attested  by  vitoesaet,  the  inbaeribing  wit* 
sesaes  mnst  be  ctilled  or  accounted  for,  and  evidence  of  the  hand. writing  of  the  de- 
fendant who  executed  the  note  cannot  be  received  January  v.  Ooodman,  ibid.  208. 
Et  Tide  Shaver  v,  Ehk,  16  Johna,  Rep.  201.  WUHama  v.  Iknia  etux.  I  Penn. 
Rep.  277.  Men  v.  Martin,  1  Car.  ham  Repoa.  378.  Bart'a  exra,  v.  Coram,  S 
Bibh*a  RiBp.  20.  So  to  a  i^ceipt  to  whieh  there  is  a  witneas.  HBckert  etaLj,  Baine, 
6  itoi.  Rep,  16. 

Where  there  were  two  witneases,  one  of  whom  was  dead,  the  plaintiff  waa  al« 
lowed  to  aecoont  for  the  absence  of  the  other  witness.  In  order  to  let  the  hand  wri- 
ting of  the  deeeased  witness  be  proved.  Deuglaaa  lee.  y.  Sanderwen,  8  Datt.  Rep» 
116.    S.  C.  1  Teatea'R^.  15.    Vide  MphaM  v.  Taggart,  1  Baif^a  Rep.  255. 

So  where  he  eludes  the  proeeas  of  the  Coart.  Baker  v.  Btount,  2  Rayw,  Rep, 
404. 

Where  there  is  a  sobaeribing  witnesa  to  a  deed,  he  mast  be  prodoeed.  Turner  t. 
Slip,  1  Waah.  Jfep^  382. 

In  an  action  of  debt  upon  bond,  where  the  witnesa  aoo|d  not  be  fiMnd,iiis  hand 
writing  was  proved,  and  the  bond  given  in  evidence.  Jonea  v.  Brinkley,  1  Hayw, 
Rep.  20.  Cooke  etal.  v.  fFoodrvw,  5  Cranch.  Rep.  1%  MOaetaL  v.  Twiat,  8 
Johna.  Rep.  94. 

If  the  wife  of  the  obligor  attest  the  bond,  and  another  witness  who  makes  his 
naik,  the  Court  will  not  receive  evidence  of  the  hand  writing  of  the  wife  i  but  after 
the  plaintiff  had  proved  that  there  was  each  a  witness  alive  aboat  the  date  of  thn 
bond,  and  accustomed  to  make  hia  mark,  the  hand  writing  of  the  obligor  waa  per- 
mitted to  be  proved.    ^eHua  v.  BrickeWa  admra.  1  Hayw.  Rep.  19. 

An  admission  in  an  answer  in  Chancery  of  a  bill  of  sale  on  which  complainant  re- 
fies,  supersedes  the  necessity  of  proving  it  at  the  trial,     ffright  v.  Wright,  2  Ui-  ^ 

telPa  Rep.  10. 

Where  the  aobseriMog  wHneaa  eaimot  be  produced,  proof  of  hia  hand  writing  will 
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Ch»p.  n.  t.  4.  executed  ;(1 )  *  or  it  appear  that  the  Dame  of  a  fictitious  person 
Sabscri'bing  ^|^|  j^eeii  py  t  ss  a  witness  by  the  party  himself  who  execated  Ae 
^'^"^^"^^   deed ;(«)  or  the  person  really  attesting  was,  at  the  time  of  the 

(l)Grellierv.   — — — — — ^__^_— 

Nealc,  Peakej^  received  ;  and  vhen  that  oMiDOt  be  bad,  proof  of  the  hand  writing  aftlie  obligor 
iviT*  al^'       ^«"  ^  received.    /oaetV  adm.  r.  BtmnU*B  errt.  I  Maym.  Rep,  238.    Vide  inmg 
KwevJol.   ▼.  irwfy,  3 />•.  «7.    Comnei/ t.  iWefciBy,  I  ^«Cor<f»  ifc^.  466. 
liffe,  1  Black.     As  to  the  identity  of  the  obligor  of  a  bond,  Tide  Mtuhrvw  U  Co.  ▼.  Qrahmn^  1 
365.  Batfw,  Rep,  36t. 

A  release  mast  be  proved  by  the  Mbicribiog  witneis,  beforo  it  ean  be  prodoeed 
Bro#?Pe3te ™  «^Wcnce.    Reading  v. M^tcaify Bard. Rep.  535. 

N.  P.  S3.  By  Sutute  in  South  Carolina  passed  in  December,  1803,  proof  of  the  hand  wri- 

ting of  the  party,  in  certain  cases,  ia  admissible  without  any  notice  of  the  snbseribiog 
witnesses.    YiAe^Bay'e  Rep,  507. 

if  a  subscribing  witness  recognise  hu  hand  writing,  and  is  assured  that  he  never 
subscribed  without  doe  and  proper  acknowledgment  by  the  party,  it  is  toffieient. 
Peareon  et  at,  v.  mghtffum,  1  Rep.  Cenat.  Ct.  5.  Car.  336. 

Where  the  witness  to  tho  bond  becomes  the  assignee,  it  is  not  soAoient  to  prove 
the  band  writing  of  the  obligor  of  the  witness.  Johneon  OMt.  ife.  v.  Knight,  I  Ma^ 
phejf'i  Rep  393.    EaU  v.  fifnum,  2  ffatfw.  Rep.  338. 

The  sQbacribiog  witness  to  a  note  being  out  of  the  8ute,  other  evidence  of  it  ad- 
missible, even  before  proving  the  hand  writing  of  sueh  witness.    Bonier  v.  KTofiit, 

11  Maee.  Rep.  309. 

Comparison  of  hands  or  coneessions  of  a  party  on  a  former  trial,  if  not  attached  to 
the  record,  cannot  be  given  in  evidence  to  prove  an  instrament,  while  the  sobserib* 
bg  witness  thereto  is  within  the  reach  of  the  prooessof  the  Court.    JPWirl  v.  Men, 

TjfL  Rep.  4. 

The  signature  of  a  party  to  a  release  eannot  be  proved  by  comparison  of  hand 
writing,  if  there  be  a  sobseribiog  witness,  even  though  he  reside  without  the  State. 
Rich  V.  TWmMe,  3  Tyl.  Rep.  349. 

Proof  of  the  hand  writing  of  the  obligor  of  a  bond  eamiot  he  received,  when  the 
Mbscribiog  witnesses  reside  within  the  U.  Statee.  Lovew.  Patfton,  1  OtfertotCeBep. 
855. 

t^mere.  Whether)  in  ease  the  sobseriUng  eitness  to  a  bond  reaide  in  another  State, 
the  acknowledgmeat  and  hand  writing  of  the  obligor  can  be  received.  BUn^etoad 
▼•  Bird,  3  Dajf^  Rep.  383» 

Where  there  were  two  subscribing  witnesses  te  a  deed,  doe  of  whon  was  proved 
to  be  dead,  and  the  other  living  within  the  State,  but  too  aged  and  infirm  to  attend 
the  trial,  proof  of  bis  band  writing  was  held  inadmissible.  Jttckton  ex  d.  Bondet 
aL  V.  Root,  18  Johne,  Rep.  60. 

And  if  out  of  the  State,  proof  of  thehr  hand  writing  is  tuflleieni*  SMjf  ▼.  Cto»- 
pOm,  4  Jokne,  Rep.  461. 

*  It  is  not  necessary  that  he  should  actually  eee  the  pnrtf  eseente  i  ftr  if  ht  be  in 
an  adjoining  room,  and  the  party,  after  ejreouiing  the  deed,  bring  it  to  him, tell  hin^ 
that  be  has  done  so,  and  desire  him  to  subscribe  his  name  as  a  witnasa,  that  ia  snffi* 
oieot.  Parkv,Mear9,%Bot.&Pul.9i7.  In  PAi^  v.  PaeKwr,  1  Cdnf^,  418» 
liord  Ellkkbobooub  held  that  if  the  subsorihing  witneia  denied  the  execution,  the 
party  could  not  be  permitted  to  give  other  evidence  i  but  the  case  of  GrUSer  r. 
Male,  was  not  adverted  to :  and  in  two  subsequent  eaaet ,  vis.  Fitj^gerafd  w.  £ba% 
before  Lawrshck  J.  and  Lemore  v.  Beare,  before  L«  Bllsc  J.  the  same  rule  waa 
adopted  as  that  laid  down  by  Lord  Kshtoh.  Vide  Campb.  635  and  636 1  and  an 
the  Court  of  Common  Pleas  also  held  fai  TlUbot  v.  Bodeon,  7  Taunt*  851.  (Vide 
Ciirtft  V.  Bail,  1  South.  Biep.  I^^Am.  Ed.) 
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execution  of  tiie  deed,  interested  in  it  and  continues  so  at  the  cb«p.  n.  s.  4. 
time  of  the  triaUl)  in  these  cases  proof  of  the  hand  writing  of  ^^|^;^^ 
the  party  will  be  sufficient  ;*  (A)  and  if  the  instrument,  on  the  ^,^,^^^^,^^ 


ms 
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Where  the  oblifor  and  rahseribing -wKneMet  to  a  hood  are  dead,  proof  of  the  R^<  371 
hand  writing  of  the  witaefls  is  BuAeieDC.    JIfott  v.  DwighUf^  I  Johm,  Cat,  890. 

Firoof  of  Che  eoikfetiioii  of  the  party  tigiiiiig  a  prominory  note  was  reoeWed,  with- 
oat  calling  the  witneat.  HaU  v.  Phelpi^  2  Johnt,  Rep,  451.  Bat  in  JFto  et  o/  ▼. 
Ml  eial.S  Johns.  Sep,  AtTT,  the  Court  heM,  in  the  eaae  of  a  6oruf,  that  the  wit- 
M«ea  most  he  prodoeed ;  or  in  eaie  of  death  or  out  of  the  State,  his  hand  writing 
mint  be  proved. 

Wbere  the  insCmment  ia  good  withoat  m  aabterihing  wiCiieit,  it  h  not  neeenary  to 
prove  hia  hand  vritnig  hefore  the  plantiff  may  retort  to  other  evidence,  ffuner  v. 
WaUie,  11  JMtw.  J?^.  SOS. 

A  deed  cannot  be  proved  by  the  grantee  withoat  aeeoQnting  for  the  abtenee  of 
the  saibcoribing  witaeti.    WiUaugMnf  ▼.  CaHetvn,  9  Johne,  Rep,  186. 

Wbere  A.  and  B*  were  sobaarihing  witneuea  to  a  deed,  both  of  whom  were  dead 
at  the  tioM  of  trial,  and  the  band  writing  of  wf .  xnM  proved,  and  that  he  had  signed 
the  name  of  i^.  in  hia  prcaenae  and  at  hia  re«|aett,  it  waa  held  aaakient  proof  for  the 
deed  to  go  to  the  jorf .    Jackeen  es  d,  Reit/d  ▼.  Lnm,  ti  Jokne,  Rep»  504. 

Praoff  of  the  hand  writing  of  the  witaea  to  an  inatniment,  ia  MriBeient  evidence  of 
ita  exeeation,  wKhoot  proving  (hi;  hand  writhig  of  the  party  to  it.  Porker^s  exn, 
w«  FlaMaUt*9  ear.  1  Mar.  U  Jehm,  Rep^  397, 

In  ffbod  V.  JDnay,  1  Lent  Rojfm,  Rep,  734,  it  waa  raiBcitiit  where  the  witoe» 
had  heeoane  blind.  So  ia  Bermtt  v.  Ib^,  9  Tea.  Rep,  381,  where  he  was  ineom- 
peCeot  from  oManity.  Or  being  convicted  of  an  laliiBBOoa  crime.  Jenee  v.  Muen, 
3  Strange,  Rep,  883.  Or  where  the  witBcat  pot  hia  name  witbont  the  knowledge 
or  eonaent  of  the  partiea.  M*  Crom  v.  GeiMry,  3  CSofi^.  Rep,  988.  S.  P,  HoOe- 
wa^  V.  ZawwRce,  1  R^J|Bm,  Rep,  4e«— An.  Bd. 

*  In  CunUJe  and  wt/^.admintitvatria*  v.  Seften,  9  JBoal,  183,  there  were  two 
•abacnbing  witneaiea  to  a  bond,  one  of  whom  wat  the  adminiitrator  of  the  oUigee 
and  a  plaintiff  in  the  action  t  the  plaintiff  proved  that  diligent  inqoiry  had  been  made 
lAer  the  other  aobacribing  witneia  at  the  plaoea  of  reaidenae  of  the  obligors  and  ob- 
ligieOy  and  that  no  acooont  aooid  he  obtained  of  such  a  penon,  who  he  waa,  where 
he  lived,  or  any  cireamttance  i«ladng  to  him :  This  was  held  sniBcient  to  let  in  evi- 
dence of  the  hwd  writipgiif  the  other  anbaeribiog  witnem,  who  waa  hiterested  as 
plMDtiSoQ  the  reoord.f' 

f  Where  the  witnesses  to  a  written  contract  were  the  looa  of  the  defendant  who 
exeeated  it,  and  the  plamtUf,  the  day  before  the  Conrt,  inquired  of  the  defendant 
for  the  witneases  in  order  to  sobpcBoa  them,  and  was  falsely  totd  by  the  defendant 
that  they  bad  gone  a  jooney,  this  was  heU  not  sofflcient  diligence  to  proeore  them. 
JtBe  etaLw.  THriet,  8  Jehne,  Rtp,  94. 

In  Coeke  et  al,  r.  iree«h»«,  5  Cranch,  Rep,  13,  where  roc|oiry  was  made  for  the 
witnesa  at  the  place  be  waa  last  heard  of,  and  could  not  be  fcnnd,  evidence  of  his 
hand  writing  was  admitted. 

(ib)  Asy  deed  ornkr  seal»  whenproved,  m«y  be  givm  ia  evidence.  M*JMIP9  lee. 
V.  M^DUl,  1  DalL  Rep,  83.  S.  P.  Skrider'e  lee,  ▼.  J^/ht^an,  ibid,  68.  But  in 
PntOmer  v.  Le$,  efBddy^  1  Mm.  Rep,  190,  Tumkas,  C.  J.  said»  <'  It  has  been 
generally  coneeived  that  in  these  casea  the  law  waa  carried  too  far."  And  by  the 
aame  Jadge,  in  Lee.  ej  Petere  H  oL  v.  CsfM^wn,  8  Strg.UR,  Rtp.  83,  <<(hift 
deeitei  hai  been  eoBiMered  u  a  flip  in  the  hnny  of  btttioeis." 
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Chap.  II.  8. 4.  face  of  it,  purport  to  be  sealed  and  delivered^  such  proof  alone 

Subscribing  ^^ - 

WitDenet.  " 

■  I  A  dead  Is  not  evidence,  unless  it  be  first  shewn  that  the  pmntor  possesses  some 

interest,  either  lo  Law  or  ISquity,  in  the  matter  in  coDtroversy.  ibid^    Faulkner  v. 

Let.  of  Eddy,  t  3inn.  Rep.  190.    8ed  ooutra,  Lee.  of  Biortn  ▼.  Keep^  1  Yeaiei^ 

Rep.  440. 

A  deed  proved  to  be  ezceoted  by  aeveral  of  the  g^vitors^  thoi^h  not  by  all  of 
them,  was  ruled  to  be  admissible  in  evidence.  Lee.  of  Breran  t.  Longt  1  Yeatee* 
Rep.  168. 

A  deed  from  a  defendant  in  ^eetment  Id  a  third  pecsoo,  ezerated  subsequently 
to  the  eommenoement  of  the  ^il,  is  admissible  in  evidence  to  support  the  eiydit  of 
ft  witness,  who  had  sworn  that  he  had  no  interest  in  the  land,  and  whose  credit  had 
been  impeached.    Richardeen  v.  Let.  ofSteioart,  4  Bmn.  R§p,  196. 

Papers  purporting  to  he  eancelled  bonds,  cannot  be  received  in  evidence,  without 
proof  that  they  once  existed  as  bonds.    Lenox  v.  Dehaae  et  aL  1  TeeUee*  Rep.  37. 

To  prove  a  lost  receipt  attested  by  •  subscribing  witness,  he  must  be  produced,  or 
the  omission  to  do  so  must  be  supplied  hi  the  same  manner  as  if  4he  paper  were 
produced.    M*Mahan  v.  M'Orad^,  5  Serg.  U  R.  Rep.  314. 

Where  one  depoaed  that  he  was  called  into  c  room  to  witnMi  the  ezecotiOQ  of 
articles  of  agreement,  that  he  did  not  see  the  vendor  sign,  seel,  or  deliver  the  pa» 
pers,  but  that  he  saw  the  money  paid,  and  knew  the  hand  writing  to  he  that  of  the 
Yendor,  it  was  ruled  sofficieotproof  of  the  veodor^s  signature  to  lei  the  uMtmment 
go  to  the  juiy.    Lether*t  lee.  ▼.  Levan,'  ft  DalL  Rep.  96. 

A  subscriliing  wKness  swore  that  by  his  minutes  he  found  he  was  at  a  eertaift 
place  on  that  day,  and  that  upon  reference  to  the  warraal  of  attorney,  he  found  hit 
liame  in  bis  own  hand  writing,  as  the  attesting  witness  that  the  defeaaance  to  the 
warrant  was  in  his  own  hand  writing,  and  the  impression  of  the  seal  appeared  to 
have  been  taken  from  an  engraving  he  then  and  still  had  t  va^fremaU  the  drcunh 
etancee,  he  vfoe  convinced  that  he  woe  pretent  and  •eritneeeed  the  eoeeeuHen  of  Ike  m- 
etnmerUi  held  sufficient  proof  for  the  warrant  to  go  the  jury.  P^U  ▼.  HeUe* 
taqy,  1  Sinn.  Rep.  436.  Bt  vide  ChureUU  v.  Spei£rhi'e  «xrc.  9Eayw.  Rep.  339. 
Denn  ex  d*  Oaeton  v.  Maeony  1  Cox^e  Rep.  10. 

The  Conrt  may  deeide  whether  a  paper  oflfbred  in  evidenoe  is  sufficiently  proTed, 

or  they  may  leave  it  to  the  jury  to  determine,  directing  them  not  to  consider  it  of 

any  validity,  unless  satisfied  of  the  proof.  Comndeeionere  ofBerhe  t.  Roee,  3  Minn. 

■Rep.5S9.  M'CorMe^.BimutS  J)o.Si$.  RogleetaL^,  Sumwmt^tCalPe  Rep. 

561. 

But  where  the  issue  is  on  the  authentieity  of  an  instrument,  upon  the  slightest 
proof  of  its  execution,  the  Court  are  bound  to  let  it  go  the  jury.  Rerkt  &  DaupMn 
Tump.  Road  Comp.  v.  Myere^  6  Serg.  £/  JH.  R^,  19. 

What  is  sufficient  proof  of  the  execution  of  a  botid,  to  entitle  it  to  go  to  the  jury. 
Vide  Sigfried  v.  Levan,  6  Serg.  U  R.  Rep>  308. 

A  deed  proved  by  one  of  the  suhseribing  witnesses  to  have  been  execnted  in  J^ 
land,  and  certified  by  the  Sovereign  bf  Belfiut,  under  the  seal  of  the  corporation,  is 
not  ''vidence  without  proof  that  such  seal  Is  the  seal  of  the  corpoiation.  Foeierv. 
Shaw,  7  Serg.  U  R.  Rep.  156. 

A  deed  under  the  seal  of  a  banking  corporation  within  thia  State,  and  duly  mcor- 
porated,  is  not  evidence,  unless  the  seal  be  proved.  Leature  v.  HiUegae,  7  Serg. 
&  R.  Rep.  313.  Et  vide  Jadewn  ex  d.  Martin  ei  aL  v.  PraUt  10  JbAnt.  Rep. 
391.  ' 

An  mstrumrnt  which  is  denied  must  be  proved  before  it  is  sent  to  the  jury.  JVetf 
▼.  MUler,  S  Root.  Rep.  1 17.     Canfieldv.  Sqtdre,  ibid.  300. 

Where  a  deed  was  duly  executed  and  acknowledged,  bntretitned  by  the  grantor 
with  the  consent  of  the  grantee,  by  way  of  security,  until  the  eoDtideratk»  money 
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is  strong  eYideace  for  a  jary  to  presame  that  t^e  other  formali-  Chap.  n.  s.  4. 

Subsoribing 


was  pAid,  the  grantor  died,  Kaving  def ised  the  premitet,  and  the  deed  was  foand 
•moDg  bis  papers,  it  was  held  there  was  no  aotual  deliTerjr  to,  or  aoceptaDoe  olf,  the 
deed  by  the  grantee,  and  therefore  nothing  passed  by  it.  Jtckaon  ex  d,M* Crea 
▼.  DurUap,  1  Johns,  Cm.  It4. 

But  in  the  case  of  a  nefeoM,  the  Court  said  a  formal  deliyery  was  not  neccsurj, 
if  there  be  any  aet  evineing  sueh  intentioo.     Goodrich  v.  fValtsr,  ibid.  250. 

In  Abr/A  CaroSna,  an  action  of  debt  was  brought  on  a  sealed  instrument  withoat 
any  mbseribiog  witness,  the  party  was  allowed  to  prove  the  hand  writing  of  the  ob- 
ligor, and  the  Coort  decided  that  atteststion  w«s  not  necessary  to  prove  the  Yalidity 
of  a  deed.    Agram  r.  Hall,  1  ffayw.  Sep.  193, 

Bat  where  a  sealed  hwtrtimeot  was  executed  hy  two,  and  there  appeared  to  be 
an  attestii^  wHoeas,  and  proof  was  offered  that  one  of  the  obKgors  acknowledged 
the  ezeeotion  by  both,  this  was  held  insaffieient.  ClemenU  &  Co.  w,  Eaton  et  at. 
ibid.  18.    I^tt  al.  t.  Xeil  etaLS  Johns.  Rep.  470.. 

ih  Miimird  v.  Tbn/hfe,  1  Camp.  Rep.  a75»  an  action  of  debt  on  bond,  the  wit» 
■ess^  hand  wriUng  bemg  acknowledged.  Lord  Eixesborouob  s»id  that  it  might  be 
taken  as  a  presampfive  admisaioo  of  all  he  ptofessed  to  attest  and  would  have  been 
called  to  prove. 

Where  the  ftther  of  defendant,  after  ezeemrog  a  deed,  left  it  on  the  table,  where 
it  remained  all  night,  and  in  the  noming  took  it  op  and  put  it  away,  it  was  held, 
that  though  it  was  probable  he  signed  it,  yet  there  was  no  evidenee  of  a  delivery. 
Ward'o  exro.  v.  Ward,  3  JOayw.  Rep.  886. 

In  an  action  on  a  single  bill,  the  sobseriMng  witness  swore  that  bis  name  sQly> 
aeribed  thereto  was  in  his  own' hand  writmg,  and  that  he  attested  a  note  from  JL  to 
B.  who  assigned  to  the  plahitiir,  and  that  be  attested  no  other,  that  he  did  not  be- 
lieve the  signature  to  the  note  to  be  in  AU  hand  writing,  nor  did  he  remember  that 
there  was  a  seal  to  it :  these  circumstances  were  left  to  the  jury  to  detemuoe  Whe- 
ther sufficient  evideocev    Churchill  v.  SpdghtU  exr».  %  Haifw,  Rep.  33S. 

Where  circumstances  are  proved,  which  could  not  have  existed  unless  the  prin- 
dpal  fact  also  exiated,  such  circomstanoes  are  proofs  of  the  principal  fact.  ibid. 

A  cestui  que  trust  can  only  be  barred  by  barring  the  estate  of  the  trustee.  Choh 
mandebf  v.  CHnton,  ft  MBriwde'o  Rep,  858. 

Proof  of  a  deed  by  a  surviving  grantor  in  1750,  who  proved  that  the  other  grantors 
were  dead»  was  held  sufficient,  U  being  an  ancient  deed  and  prior  to  the  Act  of  1771 
relative  to  the  proof  of  deeds.  Jackson  ex  cR  Bardenberg  et  al,  v.  Schoonmakery9 
Johns.  Rep.  8S0. 

Where  the  hand  writing  of  two  of  the  witnesses  to  a  will  was  proved,  and  the 
third  had  aign^  the  initials  of  his  name,  and  the  testator  had  made  his  mark,  on  the 
trial  in  1806  a  witness  swore  that  he  saw  one  of  the  witnesses  to  the  will  make  his 
mark,  and  from  a  comparison  of  the  two^  he  believed  the  murk  to  the  will  was  affix* 
ed  by  the  witness  to  it,  and  proof  of  one  of  the  other  witnesses  having  declared  the 
will  waa  duly  executed,  these  circumstances  were  held  sufficient  evidentie'of  the  ex- 
eoutioD  of  the  will,  where  accon^fKUued  -aith  evidence  of  possession  by  the  devisees 
under  the  •wiU.    Jackson  ex  d.  Van  Dusen  v.  Fan  Jhtten,  5  Johns.  Rep.  144. 

In  a  apecial  verdict  io  ejectment,  the  jury  havbg  found  twenty  years'  possession 
in  the  plamtiff,  aud  that  one  of  the  title  deeds  was  not  indented  and  expressed  no 
consideratioD,  is  not  sufficient  to  prevent  a  judgment  in  bis  fiivour.  JSnney  v.  JEfe- 
•eriy,  8  J7.  &  Munf.  Rep.  818. 

A  deed  sixty-three  years  old,  unaccompanied  by  possession,  was  admitted  in  evi- 
dence, upon  proof  of  one  who  had  known  one  of  the  witnesses,  had  seen  many  deeds 
and  paper*  iigned  by  hh&,  and  from  them  believed  his  name  to  the  deed  to  be  hia 
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Chap.  II.  t.  4.  ties  were  complied  with.(/).    It  ha8>  indeed,  been  eaid  in  one 

wlto^M^  book  of  great  authoritj»(l)  and  repeated  in  another  of  more  mo- 

■^  dern  date,  that  "  though  the  deed  be  produced  under  hand  and 

(I)  GHb.  t«w"B^&^  AQ^  ^^^  1^*^^  ^f  ^^c  party  be  proved,  yet  that  is  no  full 
Ev.  101.  ''proof  of  the  deed,  for  the  delivery  is  necessary  to  the  essence 
Bui.N.P.254.  „^jf  ^|j^  j^^^j^  j^^j  ^i^^p^  jg  jjQ  pp^j^^  ^f  ^g  delivery  but  by  a  wit- 

"  nees  who  saw  it ;"  but  I  conceive  that  the  authority  of  this  dic» 
turn,  supposing  it  to  extend  to  a  case  where  there  is  no  subscrib- 
ing witness,  is  destroyed  by  subsequent  decisions.    At  the 
time  when  writing  was  but  little  practised  ampiig  men,  and 
when  contracts  were  authenticated  by  seals  only,  it  might  be 
proper  to  insist  on  having  some  person  who  was  present  at  the 
execution ;  for  seals  might  be  so  easily  counterfeited,  or  affixed 
by  any  person,  that  it  was  requisite  Courts  of  Justice  should  be 
particularly  careful  in  receiving  evidence  of  them ;  but  the  cha- 
racters of  hand  writing  are  in  general  so  distinguishable  from 
each  other,  that  they  cannot  easily  be  mi8taken.(m) 
(2}  19  Vio.        When  the  subscribing  witness  is  dead,  insane,(2)  or  absent  in 
i^^bTIs      ^  foreign  country,(S)  at  the  time  of  the  trial,  whether  for  a  per- 
pi.'is.     '      

(3)  Coghlan  v  ^^^^  writing,  Uunigh  be  nerer  had  Men  the  witatu  write.    Thoimu^s  k$.  ▼.  Mor^ 

Wiliiiiaitoii,    i^ker,  I  J}aU,  Jiep,  14.— Ah.  Ed. 

Doogl.  93. 

Holmes  v.  (0  '^^^  delivery  is  m  eiiential  reqointe  to  a  deed.    AtfcA  et  al.  w.  Batch  et  oL 

Pootin,  Peake  9  MaM$,  Rep,  307.  Ma^pwrd  v.  Maynard  etaJLlO  Do.  456.  JOarriion  ei  aLr. 
N.  P.  99.        Trutteti  of  PhUHpt^  Academy,  18  Do.  456. 

TVooMMnvakT  ^°^  '^  **  "^  et seotial  to  the  valid  delWenr  of  a  deed  that  the  grantee  be  prewnt, 
7T.  Rep.  966!  *^^  ^^  ^  ^  made  to  or  aoeepted  bj  him  pertonallj  at  the  time.  iNd,  E<t  Tide 
Adams  v.  Ooodrich  v.  Walker,  1  Johne.  Cat.  850.  Belden  et  ai.  ▼.  Carter,  4  D<^*e  Sep. 
Kerr,  I  Bos.  66.  Verplank  et,  ai.  v.  Steny  et  ux.  18  Johu.  Eep.  536.  Buf^gki  w.  Lammn  et  ol. 
atPul.360.     xsDo.9&$. 

Possession  by  the  grantee  or  his  heira  of  an  aneieDt  deed  ii  evidenee  of  delivery. 
Mallory  v.  MpinwaU,  8 Day'i  Sep.fi90.  Souverbtfeet  ux.  ▼.  Jirden  elall  Joknt. 
Ch.  Coi.  840. 

The  Chancellor,  in  the  eaae  of  Sowoerbye  et  ux.  ▼.  Jirden  etaL  I  Johnt.  Ch. 
Bep.  840,  aays  « the  general  principle  of  la  w  is,  that  the  formal  aigniog,  aeaUog ,  and 
deliTery  ia  the  perfection  and  eonsammation  of  the  deed,  and  it  liea  with  the  gnmtor 
to  prove  clearly  (hat  the  appearances  were  not  eonsistent  with  the  truth." 

Et  Tide  The  Tmsteet  of  the  MtthodUt  Epiecopal  Church  et  al.  w.  JacgucM  et  al. 
ibid.  450. 

Delitery  of  a  release.    Vide  Fitch  et  al.  ▼.  Farman,  UJohne.  Bep.  178. 
Sealing  and  delivery  h  all  that  is  essential  to  a  good  deed,  and  on  pitwf  of  the 
hand  writing  of  the  obligor,  the  jury  may  presume  the  sealing  and  delivery.    Lmg^ 
'   ▼.  Bamtey,  1  Ser^.  &  B.  Bep.  7%. 

(m)  A writtenorinkaealisgood.  M^DiU^lee.  r.M'DO,  iDalL  A^.SS.  jflbt- 
ander  et  al,  r.  Jamieson  et  al.  5  JKim.  Bep.  838.  Long'  v.  Boimey  exr.  1  Seij. 
&  B.  Bep.  78.  Jmwetal.  y.  Litgwood,  1  Waeh.  Bep.  48.  Bat  h  Baird ei  al. 
▼.  BUdgrorve,  ibid.  170,  it  was  said  there  moat  be  aome  ezpressioo  in  the  deed  to 
giv«  it  that  eflfeet.  Auetm't  admx.  v.  WhMedeU  exro.  1  Munf.  Bep.  4S7.  Et 
Tide  JVkwbold*9  exvM.  t.  Lamb,  8  South.  Bep.  4i9.    Bat  in  the  eaae  of  Ooereeere 
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manent  residence  or  temporarj  parpose(l)  (n)  *  or  bj  the  com- chap.  ir.  •.  4. 
mission  of  some  crime,(2)  or  the  accrual  of  some  intere8t,(3)  *ib»cribing 
subsequent  to  the  execution  of  the  instrument,  he  has  become  an    _ 
incompetent  witness ;  proof  of  his  hand  writing  is  the  next  best/|\  Prinoeo. 
evidence  which  can  be  siTen.(o)    In  the  first  case,  viz.  where  Biftckburn, 

2  F.w^t  250 

he  18  dead,  this  alone  has  been  held  to  be  sufificient ;  but  in  the 

others,  it  has  been  usual,  and  in  one  case  was  held  to  be  neces-(^)  J^'i^ea  v. 

9turj,i  to  prove  the  hand  writing  of  the  partj  to  the  deed  also  ;(4)2  stm/sss. 

and,  in  all  these  cases,  a  foundation  must  first  be  laid,bjr  prov- 

ing  the  situation  in  which  the  witness  stands.  Tniev, 

^ ,  1  P  Wil.£89, 

""■"  jj        '  Godfrey  ti. 

e/BbpeweU  ▼.-  Overgeer*  qf  JimweUt  1  Malat.  Rep,  169,  it  wm  decided  not  to  be  Norris, 
good  except  opon  lostrunieDts  lor  ike  payment  of  money,  onder  the  Statuti  oC  AVw  ^  ^^^^  ^^* 

^^^9'  (4)  Vide 

If  by  the  laws  and  asaget  of  a  eoontiy,  an  L,  S.  in  ink  be  used  to  instruments  in-  Wallis  v.  De* 
stead  of  seals,  socK  instruments  may  be  declared  on  as  sealed  Instmments.    Mere"  lancrr,  7  T. 
cfirft  V.  mrndttU,  ^  Coined  Hep.  361.    Sed  ytde  contra,  Warren  ▼.  Lfftich,  5  Johns,  R<^p '266, 

Ji^.a37.-AH.ED.  l^li'^2^ 

(n)  In  an  action  on  a  promissory  note,  to  which  there- 1»  a  tnbaeribmg  witness  ^^*        * 
who  had  become  insane,  held  that  proof  of  his  hand  writing  was  solRcient  to  profe 
the  making  of  it.     Currier  v.  Child,  3  Can^,  Hep,  28&    Vide  JVeUon  ▼.  Whit- 
tail,  1  Bam.  &  Aid.  Rep,  18.— Am.  Ed. 

*  Now  by  Stat.  26  Geo*  5,  c.  57, «.  5S,  deeds  ezecpted  in  the  Eiaet  IruBet,  mad  at« 
tested  by  peisoos  resident  there,  may  be  proved  by  eyidenoe  of  the  hand  writing  of 
theohligor  and  witnesses,  and  that  (he  witnesses' are  resident  there :  and  the  like 
proof  is  made  sufficient  evidence  in  the  Eas$  Indiee  of  any  deed  executed  in  Great 
Britain,  In  Crotby  r. /^drqff  1  Taunt,  364,  the  Court  of  Com.  Pleas  went  still 
farther,  and  held  that  even  where  the  witness  Iwd  absconded  to  avoid  his  creditors, 
and  could  not,  after  fair  and  diligent  inquiry,  be  found,  the  proof  of  his  hand  writing^ 
was  sufficient.  M  aUspisld,  C.  J.  said  the  law  tiad  been  relaxed  tu  the  coarse  of  his 
practice,  and  the  halaoce  of  copv^icBce  was  in  &vour  of  the  extension,  and  that 
more  inconvenience  resulted  from  excluding  the  secondary  evidence  than  from  atl- 
mitting  it ;  and  the  same  rule  was  adopted  by  Lord  Ellxz^orough  in  the  oaae  of 
Wardle  ▼.  FermoTf  2  Canfpb,  28S,  where  the  subscribing  witness  had  absconded 
from  a  commisMon  of  hanki  uptcy  taken  out  against  him.  So  where  a  man  was  serr- 
iog  on  board  the  navy,  proof  of  his  appearing  hy  the  Admiralty  books  to  be  on  board 
a  ship  then  at  sea,  and  his  mother  also  being  called  to  prove  his  identity,  was  held 
snffieieut  to  let  ia  evidence  of  his  hand  writing.    Parker  v.  Hotkins,  2  Taunt,  223. 

(o)  Ykie  the  casern  1  PhilUmore^e  Rep.  280.— Ax.  Ed. 

f  In  the  case  ofjSdanu  v.  £err,  1  Bos.  &  PuL  360,  where  a  bond  was  executed 
abroad,  one  witness  was  dead,  and  the  other  resident  abroad,  prrtof  of  the  hand  wri- 
tJDgolthe  deceased  witness  was  held  sufficient,  without  proof  of  the  hand  writing  of 
the  other,  or  the  obligee.  But  in  JValHe  v.  Delancey^  where  a  bond  was  executed  at 
JWw  York  in  the  presence  of  two  witnesses,  and  the  hand  writing  of  one  whp  was 
abroad  was  proved,  Lord  Rehton  held  that  evidence  should  be  given  of  the  hand 
•writing  of  the  obligor  alto,  which  was  given  accordingly  |  and  it  being  objeeicd 
that  the  hand  writing  of  Morton,  the  other  subscribing  witness,  should  be  proved, 
and  that  he  was  abroad  or  dead,  his  Lordship  thought  that  some  evidence  of  that 
son  was  necessary.  Whereupon  the  plaintifT  proved  that  there  had  been  a  man  of 
the  name  oi  Morton,  who  bad  lived  as  clerk  with  the  other  subscribing  witaess^  but 

X 
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Chap.  U.  •.  i.     It  frequently  happens,  that  there  are  more  than  one  witness  to 

Haodwrtohie.  ^  ^^»  ^^^  ^^  ^^  ^^^  ^^  *  ^^^^  ®^  lands,  the  Statute  of  Frauds 
.,^....,..^»  expressly  requires  three  witnesses ;  neverdieless,  in  these  cases, 
it  is  sufficient  if  one  be  called ;  but  if  they  are  all  dead,  the 
deaths  of  all  should  be  proved  before  evidence  is  received  of  the 
hand  writing  of  either,  for  until  it  appears  that  neither  of  them 
is  living,  the  other  is  not  the  best  evidence  which  the  nature  of 
the  case  will  admit  of. 

But  it  may  be  asked,  how  is  the  hand  writing  of  a  man  to  be 
proved,  where  no  one  saw  him  write  his  name  to  the  instru- 
ment, which  is  to  be  produced  in  evidence  ?    In  this  case,  it  is 
plain  that  no  positive  or  direct  evidence  of  the  fact  can  be  given* 
and  therefore  the  law  still  adhering  to  its  general  rule,  that  the 
best  evidence  the  nature  of  the  case  wiU  admit  of  is  sufficient,  is 
satisfied  with  circumstantial  and  prebumptive  evidence.    The 
hand  writing  of  every  man  has  something  peculiar  and  distinct 
from  that  of  every  other  man,  and  is  easily  known  by  those  who 
have  been  accustomed  to  see  it,  and  therefore  the  beUtf  of  such 
persons  is  always  received  as  presumptive  evVdence  of  the  fact, 
(1)  Dr.  Hen-  either  in  civil  or  criminal(l)  cases.    But  the  person  who  speaks 
rBun\'64£.   ^^  that  belief,  must  have  such  a  knowledge  as  enables  him  to 
form  it,  such  as  having  seen  the  party  write,  or  having  received 
(8)  GoQid  V.  letters  from  him  in  a  course  of  correspondence  ;(2)  barely  hav- 
i^uiok.  384.  ing  seen  letters  purporting  to  be  franked  by  him,(3)  or  other 
f3i  Ct    V     V^V^^'  ^^^P^  ^^  has  no  authentic  information  are  of  the  party^s 
Fitt,«8q.  '     hand  writing,  is  not  sufficient. 

5  Wcttm!"*'  In  forming  this  belief,  the  witness  ought,  in  civil  cases,  to 
after  EiiBt€r  Speak  Solely  from  the  impression  which  the  hand  vnriting  itself 
^^Geo.  s.  ^^es  npon  his  mind,  without  taking  into  his  consideration  any 
Append.  eltrinsic  circumstance ;  and  therefore  in  a  case(4)  where  a  wit- 
(4)  DM»itev.ne8s  said  that  he  should,  looking  at  the  hand  writing,  think  it 

rfm»  Append  ^_.___«_«..___^_^ 

hit  chriaiiftn  name,  or  hand  writing,  or  what  was  become  of  him,  was  not  proved ; 
and  on  objection  that  he  roiglit,  for  aught  appearing  to  tlie  contrary,  be  alive  and  in 
England,  Lord  Kwrov  held  the  efidenee  to  be  snffieient,  for  Uiis  being  a  foreign 
transaction,  though  perhaps  the  evidence  wss  capable  of  being  more  perfect,  yet  it 
was  sufficient  and  reasonable  evidence  to  go  to  the  jurj  at  least,  unless  rebutted  by 
some  evidence  on  the  other  side.  But  in  Cunliffe  v.  Sefton^  ante.  149,  and  Princes. 
Blackburn,  *2  EaH.  «50,  where  the  witness  was  abroad  at  the  time  of  the  trial,  proof 
of  the  hand  writing  of  the  witness  interested  in  the  one  case,  and  absent  m  the  other, 
was  considered  to  be  snffieient,  and  the  plaintiflT  was  not  called  upon  to  prove  the 
hand  writing  of  the  obligor ;  so  that  it  seems  the  JV.  P.  case  of  WaUia  v.  Deiancerj, 
and  the  Act  of  Parliament,  as  to  proof  of  deeds  executed  in  the  EoitlntSet  (wbieh 
passed  before  it  was  clearly  settled  that  the  hand  writing  of  the  subscribing  witness 
might  in  sQoh  cases  be  proved,)  are  the  only  aathorities  which  shew  that  evidence  of 
the  hand  writing  of  the  obligor  is  necossarv. 
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was  that  of  the  party  whose  name  it  bore«  but  that  from  his  Chap.  n.  t.4. 
knowledge  of  him  he  thought  he  could  not  have  signed  such  a  Hami^rih^ 
paper,  it  was  held  that,  this  was  prima  fade  evidence  of  the       - 
hand  writing;  and  on  the  same  principle,  where  it  was  contend- 
ed, that  the  paper  produced  was  the  forger j  of  a  third  person, 
evidence  that  such  third  person  had  forged  the  defendant's 
name  to  other  instrnments  of  a  similar  nature,  was  held  not  to 
headmis8ible.(l)*  (i)Balccttiv. 

The  process  by  which  t4ie  mind  arrives  at  the  belief  of  hand  l^^'p'**^?!?^^ 
writing,  being  the  recollection  of  the  general  character  from  aaGraft  v.Lord 
acquaintance,  by  frequently  seeing  it,  and  not  from  the  forma-  Bertle!^^ 
tion  o{  particular  letters^  or  a  single  inspection.  Courts  of  Jus- 
tice have  wisely  rejected  all  evidence  from  mere  comparison  of 
hands  unsupported  by  other  circumstances ;  they  will  not,  there- ^'«<«noo  v. 
fore,  permit  two  papers,  one  of  which  is  proved  to  be  the  hand  peake^N.  P. 
writing  of  a  party,  to  be  delivered  to  a  jury  for  the  purpoie  of?-  ,  ^    ^ 
companng  them  together,  and  thence  infemng  that  the  other  is  Woodiey,  ib. 
also  of  his  hand  writing^    But  in  cases  where  the  antiquity  of  °^^  (^*) 
the  writing  makes  it  impossible  for  any  person  to  prove  it,  from 
having  actually  seen  the  person  write,  and  where  th/?  instrument 
acquires  a  degree  of  authority  from  the  place  in  which  it  is 
found,  the  evidence  of  a  mab  who  has  had  opportunities  of  mak- 
ing himself  acquainted  with  the  character,  by  frequent  inspec-P<^i*  Hard.  G. 
tion,  has  been  admitte^d:  and  therefore,  where  a  parson's  book  qqi.  k.  p/ 
was  produced  to  prove  a  modus,  he  having  been  long  dead,  a 
witness  who  had  examined  the  parish  books,  in  which  his  name 
was  written,  was  permitted  to  swear  to  the  similitude ;  for  it 
was  the  best  evidence  the  thing  was  capable  of.    And  in  some 
later  cases,  ancient  documents,  coming  out' of  the  proper  custo- 
dy, have  been  inspected  in  Court,  for  the  purpose  oC  shewing 

*  Grafi  T.  Lord  Brovmhw  Bertie,  adntinieiratir  of  Lady  Mary  Greaihead,  Sit- 
1ing9  at  Weatm,  after  Trin,  1777,  M.  S.  Debt  on  bond,  plea  nan  eat  factum.  The 
b«nd  vat  attested  bj  Dadky  onljr,  and  he  being  dead,  his  band  writing  proved.  For 
the  defendant,  it  vat  offered  to  prove,  that  other  bonde  attested  bj  Dai^ey  were 
forged^  which  bonds  were  produced  $  but  Mr.  Dutadng,  for  the  plaimiflT,  strqngljr 
olgeeted  to  this  evidence,  beeaote  plaintiff  eooid  not  be  prepared  to  support  ihf  au- 
thorilj  of  other  deeds.  Lord  M^9nvLo,^Dadley*a  hand  is  proved  as  evidence 
of  aU  he  would  have  said  if  liWng,  and  if  be  had  been  here,  they  might  have  pmdoc- 
ed  other  bonds,  and  asked  whether  they  were  his  signature,  and  whether  he  saw  the 
bonds  executed  ;  and  if  he  had  said  yes,  they  might  have  called  other  witnt-tscs  to 
prove  that  they  were  not  given.  Lord  Mihsvikld,  at  last,  rejected  the  evidence, 
with  liberty  for  the  defendant  to  move  the  Conft  \  bnt  the  jury,  on  evidence  that 
was  given,  fimnd  a  verdict  for  the  defendant*  Qaere,  Would  not  the  proper  evi- 
dence in  this  ease  have  been  the^  general  character  of  Dadley  /  and  that  the  per-  ^ 
sons  acquainted  with  U  would  not  have  believed  hiqi  on  his  oath  ?    Vide  post. 
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Chnp.  II.  8. 4.  that  the  paper  in  question  is  of  the  same  hand  .wriiing^l)  In 
II  ^^^Pf  one  case  the  receipt  of  a  former  rector,  dated  forty  years  be- 
^^^^^^^^^^^^  fore,  for  a  money  payment  in  lieu  of  tithes,  given  to  a  person  of 
(i)Morewood^he  same  name  as  the  defendant,  residing  at  the  same  place,  and 
V.Wood, cited  cominiT  out  of  the  castody  of  the  defendant,  was  permitted  to  be 
Ami  Roe  dem.  read,  though  there  was  no  distinct  evidence  of  the  hand  writing 
Brunev.Raw'of  the  rector,  of  the  degree  of  relationship  between  the  defendant 
279!  '  and  the  person  to  whom  the  receipt  was  given  ;(2)  but  in  ano- 
And  pott,  ^h^r  ctLse,  a  paper  writing,  purporting  to  be  a  receipt  of  more 
than  fifty  years  old,  was  by  three  barons  (dissent.  Wood)  consi- 
Sllumont  ^  dered  as  inadmissible,  until  proof  was  given  of  the  hand  writing, 
2  Price,  aor.  or  of  the  death  of  the  party,  and  the  relative  situation  of  the 

f3)  Manby  t,.  V^^^^^^  ^^  ^^  rector<3) 

Curtis,  Where  witnesses  have  been  called  to  prove  the  similitude  of 

"^*  '  hand  writing,  and  other  witnesses  have,  from  the  same  premises, 
r4)  AUes-  drawn  a  different  conclusion,  it  has,  in  some .  cases,(4)  before  a 
Ronch,  k.  B.  jury  whose  habits  of  life  have  accustomed  them  to  the  sight  of 
suttnp  at  \itaid  writing,  been  permitted  to  hand  up  other  papers  confes- 
tcrTrin.Tm.sedly  written  by  the  party  for  them  to  inspect  and  compare 
i^Es'  ^at  ^hem  together ;  this  mode  of  proceeding,  however,  seems  rather 
815,  s.  C.  a  departure  from  the  strict  rules  of  evidence,  and  before  an  il- 
Pym  Append.  1^*^"^**®  }^U  ^ould  probably  not  be  adopted. 

In  one  case(5)  which  came  before  the  Court,  the  party  who 
dem.  Revet^  Contended  that  the  hand  writing  was  a  forgery,  was  permitted, 
7..Brobain,     after  a  great  deal  of  other  evidence,  to  examine  a  clerk  at  the 
^^'     '  post-office,  whose  business  it  was  to  inspect  franks  and  detect 
forgeries,  to  prove  that  from  the  ILppearance  of  the  hand  writing, 
it  was,  in  his  opinion,  a  forgery,  and  not  a  genuine  hand  writ- 
re)  Cftry  V.    \nz ;  but,  in  a  subsequent  case,(6)  Lord  Kenton  said  that  such 
itt,  supra.    ^yi^^Q^Q  ^jig  wholly  inadmissible ;  and  observed,  that  though  in 
Eevet  V.  Braham  it  was  admitted,  jet  that  in  his  direction  to 
tile  jury,  he  had  laid  no  stress  at  all  upon  it. 

The  analogies  of  law,  however,  appear  strongly  to  support  the 
admissibility  of  this  evidence ;  for  opinion,  founded  on  observa- 
tion and,  experience,  is  received  in  most  questions  of  a  similar 
nature.  There  is  a  certain  freedom  of  character  in  that  which 
is  original,  which  imitation  seldom  attains,  and  the  want  of  that 
freedom  is  more  likely  to  be  detected  by  one  whose  attention 
has  been  directed  to  the  subject,  than  by  another  who  has  never 
given  his  mind  to  such  pursuits.  It  does,  therefore,  seem  rather 
too  much  to  say,  that  such  evidence  is  in  all  cases  inadmissible, 
though  it  certainly  ought  to  be  received  with  great  caution,  and 
meet  with  little  attention,  unless  as  corroborating  other  and 
stronger  evidence. 
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The  true  distinction  seems  to  have  been  taken  by  Mr.  Baron  Cbap.  n,  t.  4. 
HoTHAM,on  the  trial  of  the  Kingy*  Caior,(l)  where  the  <lefendant  jjj^jjjjf 
being  indicted  for  publishing  a  written  ]ibol«  and  a  person  from  . 

the  post-office  who  had 'never  seen  him  write,  being  called  as  aM^  Rex  v. 
witness,  that  learned  Judge  permitted  the  witness  to  give  gene-  Cator,  4  Eip. 
ral  evidence,  that  the  writing  appeared  to  be  in  a  feigned  hand  ; 
but  when  the  witness  was  asked,  whether,  on  comparing  such 
hand  writing  with  papers  proved  by  others  to  be  the  genuine 
hard  writing  of  the  defendant,  he  could  say  it  was  the  disguised 
hand  of  the  same  person,  his  Lordship  rejected  the  evidence  at- 
tempted to  be  introduced  by  such  examination  ;  because  it  arose 
only  from  comparison  of  hands«  We  may,  therefore^  I  think,  still 
consider  the  case  of  Bevet  v.  Brahamy  as  an  existing  authority 
to  shew,  that  for  the  purpose  of  proving  generally  and  in  the  ab- 
stract, that  a  hand  writing  is  not  genuine,  such  evidence  is  ad- 
missible, though,  as  I  said  before,  deserving  of  little  attention  ; 
for  the  want  of  freedom  in  the  hand  writing,  and  the  painting  of 
the  letters,  as  it  was  called  by  the  witness  in  that  case,  may 
arise  from  the  infirmity  of  the  writer,  his  not  having  formed  a 
fixed  character ;  or  many  other  .'causes  which  a  person,.unac- 
quainted  with  the  genuine  hand  writing,  cannot  take  into  his 
consideration.  A  tradesman  who  is  daily  making  entries  in  his 
books,  will  acquire  a  more  free  and  steady  character,  than  an  il- 
literate person  who  can  but  just  write  his  name ;  and  a  man, 
whose  habits  of  life  lead  him  to  write  much  oftener  and  witli 
less  care,  will  get  still  more  of  a  peculiar  character  in  his  hand 
writing ;  ail  which  circumstances  should  certainly  be  taken  into 
the  consideration  of  a  jury  before  they  give  weight  to  such  evt- 
dence.(j9) 


(p)  The  hand  writiog  of  the  maker  and  endoner  of  a  note  may  be  proved  by  wit- 
nesses from  their  preTwns  koo  vledge  of  his  hand  writing,  derived  from  having  seen 
the  person  write,  or  from  authentic  papers  received  in  the  ooarse  of  bosiness ;  but 
if  the  witness  has  no  previous  knowledge  ot  the  hand  writing,  he  oanoot  be  permit- 
ted to  decide  opon  it  from  comparison  of  hands.  TUford  v.  Knotty  2  Joknt,  Cm, 
Stl.  S,  P.    Jackton  ex.  d.  Van.  Deuten  et  al.  v.  Van  JDusen,  5  Jofuu.  Rep,  144. 

Qfiere,  Whether  papers  signed  by  the  party,  and  a<lmitted  to  be  genuine,  can  be 
delivered  to  the  jury,  to  determine  by  oompsrison  as  to  the  genuineness  of  the  psper 
in  question,  iduf.  HJohw.  Caa,9ll,  Ohutedv.  Stewart;\3  Johns.  Bep.9SS. 

The  eonSdential  clerk  of  the  plaintiff  was  sdmitted  to  prove  a  correspondence,  by 
letters,  between  the  plaintiff  and  defendant,  who  resided  in  London,  and  to  testify 
that  from  the  knowledge  he  had  sequired  from  the  letters  of  the  defendant  received 
during  this  correspondence,  he  believed  the  endorsement  in  qnettion  to  be  (he  hand 
writing  of  the  defendant,  though  he  had  never  seen  the  defendant  write.  TUford 
V.  Knott,  9  Johns.  Cat.  St  1 .    The  State  v.  ,Atten,  1  Bujfin.  JRep.  6. 

Comparison  of  hands  not  admissible  as  subsidiary  testimony,  upon  the  clashing  of 
parol  proof.    Bathins  v.  Stttyvesant,  Jtnih.  JV*.  P.  91. 
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Chftp.  n.  s.  4.     In  the  beginning  of  the  present  section,  I  had  occasion  to  ob- 

^^  r^  ^^    senre,  that  where  an  original  instrument  was  in  the  hands  of 

writings,     the  partj*  against  whom  it  was  intended  to  be  given  in  evir 


/  The  iMod  writiBg  of  a  pemn  Ions  tiaoe  de«etM<l»  maT  ^  proved  by  ewnperitoo. 
ibid.  98,  n.  a. 

The  hand  writing  of  a  mrveyor  to  an  aneieot  sorvej,  maj  be  proved  by  a  wilneai 
who  has  beeome  aeqoainted  with  >oeh  inrvejor^  writing  by  inipeeting  ancient  sor- 
vey 8  avowedly  mader  by  hiok.  Jackton  ▼.  Mumttf,  ibUL  77. 

After  the  hand  writing  of  a  party  it  in  evidcnee,  hit  hand  writing  to  any  ether  n- 
atrument  may  be  proved  by  ealling  a  witness  to  compare  it  with  that  to  be  proved, 
and  sute  his  inference  to  the  jury.  Bog9r*9  adm.  v.  Shaler^  ibid,  79.  Bt  vide  Ho' 
mer  v.  WuUu,  11  Mu9.  Hep  309.  MUl  et  al  v.  BtitMe,  10  Dq.  39. 

On  an  indictment  Ibr  altering  a  forged  bank  note,  it  is  not  necessary  to  prove  the 
forgery  by  thf  president  and  cashier,  whose  names  are  on  the  note  i  a  witness  who 
has  become  aeqoiiinted  with  their  hand  writing  in  the  eoorae  of  an  official  conespon- 
dence,  is  sufficient.  CotamonrwedUh  v.  Smithy  6  Serg-  &  R*  Rep,  568. 

The  hand  writing  of  a  party  to  a  receipt,  may  be  proved  by  a  witness  who  hat 
never  teen  him  write,  but  who  in  the  coarse  of  his  dealings  with  him  has  received 
his  promissory  notes,  which  the  party  has  paid,  if  the  witness  swears  from  the  know- 
ledge derived  from  these  facts,  that  he  believed  the  signatnre  to  the  paper  produced, 
to  be  the  proper  hand  writing  of  the  party.  Johmm  v.  Davetnt^  19  Joha,  Rep. 
134. 

Where  a  wit«e«  called  to  prove  the  hand  writing  of  a  snbsoribing  witness  to  a 
•  codicil,  coold  not  ondertake  to  say,  that  he  had  ever  seen  the  tDbseribieg  witness 
write,  hot  that  from  his  having  been  a  notary  pubUe,  he  had  seen  much  of  his  ac- 
knowledged writing,  it  was  held  sufficient.  Duncan  v.  Scard,  S  J^oU  U  M  Cord's 
Rep.  400. 

It  is  sofficieet  proof  of  defemiant^  signattre,  if  a  witnew  swear  that  he  has  seen 
him  write,  and  that  he  Mieves  it  to  1^  his  hand  writing.  Cbmeiitaisiierw  of  Poor  v. 
JETaroon,  1  JVUt  ^  JM*  Cord's  Bop.  554. 

The  comparison  of  hands  will  not  be  admitted  where  the  siibscribing  witness  can 
be  obtained.  Pearl  v.  wf&n,  1  TyL  Rep,  4. 

Upon  an  indiotmeotlbr  ateaMog  a  hank  note,  bttl,  8b.  pand  evidence  may  be 
given  of  the  contcnu  of  the  instmment,  without  a  previous  notice  to  the  deicndant 
to  produce  it.  CommomoeaUh  v,  Mntinger  etaLl  Bum,  Rep.  273. 

But  m  cases  oH forgery  andpauSng  counterfeit  noteo,  the  law  seems  otherwise. 
State  V.  Ofteum,  1  i{eof'«  Rep,  158.  State  v.  Btodget^ibid.  534. 

Where  the  questioa  was,  whether  the  alteration  in  a  will  #ere  made  by  (he  oni- 
ginal  draftsman,  or  by  a  stranger,  evidence  of  other  writings  proved  by  witnesses, 
and  also  of  .witnesses,  is  admissible  to  shew  thaitthe  pcenliaritaes  of  the  alteration 
are  such,  as  the  parly  frequently  used  in  his  ordinary  and  genuine  hand  writing. 
Smithw,Femier,\OaBi».  Rep.  t70. 

Hand  writing^  cannot  be  proved  by  comparison  of  hands.  Martin  v.  Taylor,  C. 
C.  April,  1803,  M,  S,  Rep.  United  States  v.  JbAns,  ibid.  JlprU,  1806. 

But  after  evidence  has  been  given  in  support  of  a  writing,  it  mqr  be  corrobOFated 
by  comparing  the  writing  in  question  with  other  writing,  eoneeming  which  there  is 
no  doubt.  Jit}  Corkier,  Bituu,  5  IKfin.  Rep.  349. 

Comparison  of  hands,  or  proof  by  witnesses  acquamted  with  the  hand  writing, 
may  be  left  to  the  jury,  on  an  indictment  for  forgery,  eapecially  where  the  writing 
is  found  in  the  possession  of  the  prisoner.  Penntyhania  v.  J^JTee,  Addit,  Rep.  33. 
Et  vide  State  v.  .BHrnten,  1  RooVs  Rep.  307. 

An  aawient  deed  which  had  not  accompanied  possession,  waa  aUowed  on  the  evi- 
dence of  a  person  who  swore  that  be  had  weU  knowo  one  of  the  witnesses  to  it. 
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deiice,  no  evidence  whatever  of  its  contents  oonld  be  received,  cbap.iT.s.  4. 
until  notice  had  been  given  to  produce  it{q)    This  notice  may  OfnotMe  to 
be  delivered  either  to  the  party  or  his  attorney,  even  in  an  in-    wntingt. 
formation  or  penal  action,(l)  (r)    And  if  a  lessee  give  a  formal   ' 
notice  to  bis  lessor  of  his  intention  to  do  any  act  according  toO)  Attamej 
the  terms  of  the  lease,  and  the  lessor  afterwards  assign  the  re-  Le  Merehiint, 
version,  it  is  suflBcient,  when  a  dispute  arises  between  the  lessor ^'i-  ^ep. 201, 

..  •  la  noU?  (o)  Ciitea 

and  the  assignee  of  the  reversion,  to  give  notioo  to  the  latter  to  v.  Wmter,  a 
produce  such  formal  notice,  without  appljring  to  the  original  ^'  ^^P*  ^^' 
lessor,  for  it  will  be  presumed  that  he  delivered  it  to  his  as- 
signee as  a  document  relating  to  the  estate^S)  (2)  Goodiitie 
A  letter  informing  a  man  of  the  dishonour  of  a  bill,  or  the  J^^g^. 
like,  cannot  be  proved  until  a  similar  notice  has  been  given.(S)  («)  viHe*  te  East, 
This  rule  is  founded  on  the  wisest  principles  of  justice,  for  the 
party  in  whose  hands  the  papers  were,  not  deeming  them  ne-  CJ^l!?^^' 
ceseary  for  his  own  case,  might  not  otherwise  bring  them  with  peake'feN.  p. 
him;  but  the  rule  being  adopted  for  the  purpose  of  pi^^cnting[^V,^^^ 
a  misrepresentation  of  any  of  the  facts  which  form  the  founda-  Hai^s  Esp. 
tion  of  the  action,  it  follows  that  any  written  paper  delivered  to^^^^^» 
a  party  after  it  is  commenced,  or  for  the  mere  purpose  of  a  for- 

snd  had  seen  manj  deeds  aod  papers  signed  by  him,  and  believed  it  to  be  hit  band 
vriting,  thoagb  be  never  bad  seen  bim  write.  Tfumuu^t  la.  v.  Moriocker,  1  DaU, 
Mep,  14. 

On  the  same  prineiple,  that  eomparison  Qf  bands  is  sometimes  admitted,  the  jury 
maj  be  permitted  to  compare  the  types,  devises,  ke.  of  newspapers,  a  foandation 
being  first  laid.  AfiCorMei.  Bmna,  5  Mim,  Rep,  S40.— Av.  Ed. 

(9)  Ante,  p.  140.— Am.  Eid. 

'^  (r)  The  delivery  of  an  original  at  a  house  where  the  defendant  was  said,  in  the 
tSrecUry  of  the  eurrent  year,  to  reside,  is  sufBcient  to  aotborise  tlie  rradlog  of  a 
copy  of  a  letter  to  a  jury,  ootiee  having  been  given  to  produce  the  original.  Hazard 
V.  Van  Jlntringe^  4  JKim.  Hep.  995,  n.-»AM.  Ed. 

UETTERS,  be. 

(«]  Letters  written  by  a  party,  are  not  admissible  in  evidence  in  hb  fiivoor,  though 
they  are  against  him.  Towle  et  al,  v.  Steveruon,  1  Johti,  Cat,  HO. . 

Cotemporaneous  corretptmdaice  of  a  poblie  agent  abroad  with  his  government, 
is  evidence  for  him  in  an  action  brought  on  account  of  the  subject  stated  in  it.  Sing- 
ham  V.  Cabbot,  3  Dail,  Hep.  319.  Vide  Smith  v.  Carringtm^  4  CranchU  Rep.  5'i. 

The  certificate  of  the  Governor  of  a  foreign  island,  registered  in  the  AdmiraUy 
fiXMartimque,  relative  to  an  order  issued  by  him.  Is  evidence  for  the  jury.  jBin^- 
ham  V.  Cabbot,  3  Doll.  Rep.  319. 

In  mereantile  transactions,  the  plafaitlfik'  mstrucUons  to  their  captain,  may  be 
given  in  evidenoe.  JHCCtenachan  r.AfCargy,  St  DaU.  Rep,  51. 

A  bill  of  lading  not  signed,  but  kept  by  the  captain  for  his  own  use,  is  no  evidence 
to  shew  that  goods  were  shipped,  and  a  bill  of  lading  signed.  Wood  v.  Roach  et  al, 
I  reaief*  Rep,  177.  S,  C.  2  DaU,  Rep.  180.— A«.  Ed. 
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Chap.  n.  B.  4.  mal  notice  previous  to  its  commencement,  and  of  vAAch  a  copy 

^*  rodu^e*^    is  kept  IS  not  within  it;  it  being  a  general  rule  that  no  notice 

ivritiog*.      is  necessary  to  produce  another  notice,  otherwise  it  juight  be 

■  extended  ad  infinitum;  and,  indeed,  in  the  cases  of  notices 


jory  V.  Or-    given  to  a  tenant  to  quit,  to  a  magistrate,  previous  to  the  com- 
H  Pull.  39,     mencement  of  an  action  against  him,  a  demand  in  writing  of  a 
warrant,   made  previous   to   the   commencement  of  an  action 
against  an  officer,  or  the  like,  where  a  copy  signed  by  the  same 
person  who  signed  that  delivered  to  the  party  is  kept  by  a  wit- 
Anderson  v.   ness,  each  copy  is  considered  as  a  duplicate  original. (/)    The 
May,  Ibid.     ^^^^  of  an  attorney's  bill,  delivered  under  tlie  Statute,  is  similar 
in  principle,  and  may,  where  a  duplicate  has  been  kept,  be  proved 
in  like  manner  without  notice  to  produce  that  delivered.     In 
Ck)wen  v.       oQe  case  indeed,  where  trover  was  brought  for  a  bill  of  exchange* 
1  Esp.  N.  p.  it  was  held  by  Lord  Kknton,  -that  notice  to  produce  the  ori- 
CaB.  50.         ginal,  before  evidence  of  its  contents  was  admissible ;  but  this 
has  since  been  properly  overruled,  as  the  form  of  the  action  itself 
gives  the  defendant  sufficient  notice  to  be  prepared  to  produce 
m  Baeher  v.  the  instrument(l)  (u) 

«iarr6t,  o  uos. 

&  Pull.  143. 

How  V.  HaU,  — — ■         ■ 

.'  Y  {t)A  notice  may  be  proved  by  parol ^  or  by  producing  a  copy  made  at  the  time  of 
f  making  the  original,  and  it  ia  not  necessary  that  notice  to  produce  the  driginal 
f  should  be  given.  Jokruon  v.  Xkdght  et  aL  13  Joktu.  JRep.  A70. 
}  If  the  party  has  not  preserved  a  copy  of  a  notice  left  with  the  opposite  party,  its 
contents  may  be  proved  by  parol  evidence.  Tswer  v.  Wilwn,  8  Coined  Rep,  174. 
Vbl.^  CatTi^'  Cat.  494, 

That  a  deposition  was  taken  accoitftog  to  notice,  -may  be  shewn  by- parol  testi- 
mony. Tfatert  v.  Mravmy  3  Marah.  Hep.  558. — ^Ak.  Eo. 

(u)  Where  (he  paper  on  which  the  action  ik  founded,  is  in  the  poiieisioa  of  the 

opposite  party,  and  he  hat  giv^n  no  notice  to  produce  it,  the  eootenta  eapnot  be 

S    given  in  evidence.    Dobbin  v.  fVathirUf  Coleman*t  Ctu.  39.    Waring^  v.  ffarren, 

r      1  Jokna.  Rep.  340.  Rogen  et  al.  ^.  Van  Hoeeen  eT  a/.  12  Johm.  Rep,  221.  JBmble 

V.  JoaHn,  Overtones  Rep,  380.    Rose  v.  Bruce^  1  Bay^e  Rep.  103. 

Where  notice  has  been  given  to  produce  a  deed  which  there  was  strong  pretump- 
'  tion  had  either  been  destroyed  or  in  the  possession  of  the  opposite  party,  he  was 
allowed  to  give  parol  evidence  of  it.  Jackson  ex.  d,  GiUetpey  et  oLr,  WooUey,  11 
John*.  Rep.  446. 

In  Snialhoood^,JhStdieU,  S  Havy,  Rep,  145,  it  was  held,  that  the  neeeasify  of 
proving  noUce  was  not  di8()ensed  with,  by  shewing  that  the  deed  had  been  lost 
while  in  the  hands  of  a  person  who  had  possession  of  it,  for  the  opposite  party. 

In  an  action  of  trespass  for  entering  the  plaintifTs  office,  and  carrying  away  a  bill 
of  lading,  &c.  evidence  may  be  given  of  the  contents  of  such  bill,  without  notice  to 
produce  it.  Gilmore  v.  Wale^  1  ^nth.  JV.  P,  Cos,  41. 

In  fVood  v.  Strickland,  2  Merivale't  Rep,  464,  it  was  held,  that  when  from  the 
nature  of  the  proceedings,  the  party  must  know  that  the  contents  of  a  written  in- 
atrnm'  nt  in  his  possession,  will  come  in  question,  it  is  not  aeeeasary  to  give  any 
notiet'  t'ortts  production. 

In  trover  for  promiswry  notei^  the  plalntifr  may  give  parol  evideuee  of  their 
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It  has  been  held  in  several  ca8eB,(l)  that  if  the  partj  to  whom  ciiap.  il.  s.  4. 
notice  -has  been  ^ven  to  produce  an  instrument,  produce  it  ac-  ^7iiiiniroenu 
cordingl J,  the  other  party  Is  entitled  to  read  it,  without  further  produeed  on- 
evidence  of  its  execution.    As  against  the  party  to  it,  there      "^'^' 
seems  to  be  no  great  objection  to  this  rule ;  for  he  must  know 
whether  he  ever  executed  such  an  instrument  or  not,  and  the  sod  v.  Jones, 
plaintiff  not  knowing  who  were  the  subscribing  witnesses,  cannot  ^®^^'^' 
came  prepared  to  prove  the  execution.    In  one  ca8e,(2)this  rule  paMiv.God- 
was  extended  to  third  persons,  into  whose  hands  a  deed  had  ^|^'^'^^'  ^* 
been  delivered :  and  it  was  held,  that  an  indenture  of  appren-  Rep.  43. 
iiceship  daving  come  into  the  hands  of  the  oflBcers  of  a  p&rish /^^  |^,  ^  1^, 
who  were  no  parties  to  it,  and  they  producing  it  under  a  notice,  Mbitanu  of 
that  no  evidence  was  necessary  to  prove  the  execution ;  but  the  ^x.^j^f '41 
propriety  of  this  decision  has  been  .doubted  by  very  high  autho- 
rity.   For  in  a  subsequent  case,  where  a  similar  point  came  be-^'/  ^'  l°* 
fore  the  Court,  Lord  Kenton  said  it  was  too  important  a  ques- Doium,  Miob. 
tion  to  be  discussed  in  a  session's  case,  where  the  opinion  of  a^^  ^^*  ^* 
Court  of  error  could  not  be  taken,  and  that  nothing  but  a  solemn 
judgment  of  the  House  of  Lords  should  ever  persuade  him  that 
this  decision  was  right. 

Another*case.  afterwards  occurred,  in  which  the  mle  was  de-Gordomi.»S€. 
nied  altogether ;  and  the  plaintiff  having,  in  consequence  of  no-  54s.  '  ^  ' 
tice  from  the  defendant,  produced  a  deed  to  which  he  was  him- 
self a  party,  whereby  it  would  have  appeared  he  had  no  interest 
in  the  insurance  which  formed  the  subject  of  that  cause ;  and  it 
appearing,  on  inspection  of  the  deed,  that  there  were  subscribing 
witnesses  to  it,  the  defendant  was  not  permitted  to  read  it,  though 
he  had  no  previous  knowledge  who  the  subscribing  witnesses 
were;  but  in  a  still  later  case  the  general  doctrine  laid  down  in^'**^^- 

,  T»ant.  62. 


amooDt,  ivithoat  giving  derendmnt  notice  to  produce  them.    ^  Clean  i.  JEkrizog; 
6  Serjr.  ^  JR»  Rep.  154. 

Where  the  form  of  Action  or  pletdinga  gives  the  party  notice  to  be  prepared  to    / 
prodaee  a  writing,  if  necessary,  no  other  notice  is  requisite.   Hardin,  r.  Xretnnger, 
17  Johnt,  Rep.  893. 

Where  a  person  had  given  a  note,  sgainst  which  t^e  Statute  of  Limitations  had 
mo,  and  upon  its  being  presented  for  payment,  seized  it,  saying,  "  I  am  glad  I  have 
got  it  in  my  hands,"  in  an  aetion  on  this  note,[the  platntiflT  may  give  cTidcMice  of  its 
contents,  without  notice  to  the  dtfeodaot  to  prodaee  it.  Gray*8  exrt,  v.  Kemahan, 
3  Rep,  Cente.  Court,  S.  Car.  65. 

Parol  testimony  of  a  deed  or  will  in  the  possession  of  the  plsintiff,  and  disclosed  in 
the  cross  examination  of  his  witness,  cannot  be  received  without  notice  to  produce 
it.  Jackton  ex,  d.  Van  Shfck  v.  Son,  3  Cainea*  Rep.  178. 

Where  shipping  arCieles  are  In  the  Court  of  Admiralty,  on  account  of  the  ship's 
capture,  after  notice  to  defendant  to  produce  them  by  plaintiff,  he  ihiff  give  parol 
evideneeof  their  contents.  Polfon's  adme.  r,  Purk,  Anth,  M  P.  Om,  18.— An* 
Ed. 

T 
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Ch«p.  11. 1. 4.  this  case  was  in  some  measure  restrained, and  the  plaiBtiffhaving 

Preauropiion^yjjijgr  notice  from  the  defendant,  produced  the  Q^nveyance  to 

fram  length  ot  himself  of  the  estate  of  which  he  contended  the  land  in  dispute 

time.  ^i^g  ^  parcel,  and  to  which  deed  he  was  an  executing  party,  it 

'  was  held  that  it  was  not  necessary  for  the  defendant  to  call  the 

subscribing  witness.    In  cases  of  this  description,  a  Judge  would 

probably  make  an  order  an  the  inspection  of  the  deed,  to  give 

the  defendant  an  opportunity  of  informing  himself  whether  there 

were  subscribing  witnesses  or  not.(a?) 

There  are  some  instances  in  which  the  law  permits  instruments 
to  be  read  in  evidence  without  proof  of  the  execution.  In  mont 
cases  it  would  be  absolutely  impossible,  after  a  great  length  of 
time,  to  prove  the  execution  of  a  deed,or  even  the  hand  writing  of 
the  parties.  It  is  necessary  that  a  period  of  limitation  should  be 
fixed,  otherwise  new  questions  would  daily  arise,  and  therefore 
Courts  of  Justice  hate  laid  it  down  as  a  rule,  that  a  deed  of  above 
thirty  years  standing,  requires  no  further  proof  of  its  execution 
than  the  bare  production,  provided  the  possession  has  been  ac- 
cording to  the  provisions  of  the  deed,  and  there  is  no  apparent 
erasure,  or  alteration  on  the  face  of  it ;  and  livery  of  seisin* 
though  not  endorsed  on  a  feoffment,  will,  aftsr  such  a  lapse  of 
(1)  Bui,^.  V.  time,  be  also  presumed.(lXy)    In  like  manner,  if  a  bond  of  that 

«55«  , 

IbW.  266.  ..  

ViHe  1 2  Vin. 

Abr  Evid  pi  (^)  ^  *"'^  ^^  policies  of  insQriince,  the  Court  will  order  the  aBtared,  apoa 

11,  where        BfiidiiTit  made',  to  produce^aU  letters,  &o.  or  oopies  relative  to  the  matters  ia  inoe. 
presumed  af-  Larvrence  v.  T/ie  Ocean  im.  Co.  11  Johyis.  Hep.  2i5.    And  oo  tbeir  production » 
ter  9S  years,    iji^  jasured  are  eDtUled  to  bavc  th«  whole  read,  it  being  analogous  to  so  answer  in 
Chsnoery,  when  given  in  cvidenee  in  a  Goait  of  Law.  1  Petert*  Rep.  29. 

If  deedf  are  on  record,  the  Federal  Court  will  not  grsnt  a  rale  on  the  party  in 
whose  possession  lh$  origii»als  are,  to  produce  them,  unless  a  special  reason  be  as- 
'  8igne<]«  Geyger  lea,  v.  Geyger,  C.  C.  ft  IkUL  Hep.  33S. 

No  noticc.to  produce  deeds  is  necessary,  where  the  defendant  wss  not  a  party  to 
the  deeds,  in  order  to  entitle  the  plaintiflT  to  prove  their  contents.  Eiigar*8  lea.  v.  Ro* 
hiruon  et  at,  4  Ikill.  Rep.  132.  But  in  Little etaL  v.  />s.  ofDelancey^  S  Biitn.  Rep. 
271.  273,  TiueuMAN  C.  J.  and  Ysatbs  J.  say,  that  there  must  hsve  been  some  pe- 
culiar cHrcumstHnces  m  the  esse  which  do  not  appear,  under  which  it  might  have 
been  proptr  to  admit  parol  evidence. 

When  a  party  to  a  suil,  pursuant  to  a  notice  for  that  purpose,  produces  an  insCm- 
roent  to  which  he  is  a  party,  and  under  which  he  claims  a  beneficial  interest,  it  ia 
not  necijssary  for  the  other  party  to  prove  its  execution.  Jackton  ex*  d.  Stewart 
y.  Jdngsley,  \7  Johns.  Rep.  158.  Spbhcbb  C.  J.  suid  it  was  immaterial  whether  the 
party  who  calls  for  the  deed  be  a />ar^y  or  «rran^er  to  it.  Vide  Bettas.  Rodger ^ 
12  Johns.  Rep.  223.— Am.  Ed. 

{y)  A  Sheriff's  deed,  which  has  never  been  acknowledged,  may4>e  received  after 
a  great  lapse  of  time,  during  which  no  objection  was  made  by  the  debtor.  Zes.  of 
JHoorhead  v.  Pearce,  2  YeaUa^  Rep.  456. 

In  an  ejeetmcnt,  a  Sheriff's  deed  which  did  not  recite  the  record,  was  allowed  in 
erkfenee,  twenty  years  possession  having  gone  with  it.  Rrookei^t  let,  v.  Rtfon^  1 
Doll,  Rep,  91. 
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date  be  found  amongst  the  papers  of  an  intestate,(l)  or  public  Chap.  Ii.  8.4. 
4;onipanj,(2)  the  same  presumption  arises  in  its  favour  ft-om  the ^^f'^'^'J™^^" 

■  , : .^  from  length 

of  lime. 
Proof  of  a  deed  bjr  a  surviving  grantor  in  1750,  who  iwore  that  the  other  grantors  ^^^^^^ 

'Were  dead,  and  bad  executedthe  deed,  was  held  sufficient,  it  being  an  ancient  deed, 

«nd  prior  to  the  Act  of  1771.    Jacktott  ex.  d..Hart1enber^  et  al.  v.  Schoonmaker S}\  ^"iSfJ**, 

SJM,..ite?.8S0.  .  GuilTlJl^'* 

A  will  executed  in  1725, and  profed  in  1733  and  1744,  and  recorded, bat  notaccord-  Sitt.  after 
iDg  to  law,  wa^  bllowed  in  evidence  in  an  ejeotnent  in  1801,  though  actual   posses  Mich.  T. 
lion  did  not  <oItow  it,  that  being  explained  by  ihe  peculiar  sltuntion  of  the  properly  l^^^- 
and  other  eircumstances.  Jticksonex  d.  LewU  et  ah  v.  Larvtoatf,  3  Johne,  Cat.  283*  ia\ri 

A  will  thirty  }  ears  old  from  the  death  of  ihe  testator,  may  be  read  in  evidence.  j^^Qq^  of 
Jachipn  ex.  d,  Buraham  v.  Blanzham,  3  Johnt.  Rep.  289.  Chrlsra  Wa- 

Where  the  witnessrs  to  a  will  are  all  dead,  and  one  of  them  had  signed  ihe  initials  tcr  Works  v, 
of  his  name,  as  his  mark,  and  the  testator  had  also  signed  his  marf(,  ai^d  the  hand  n^^P^**'  ^* 
wriung  of  two  of  the  witnesses  was  proved,  and  a  witness  at  l^ic  triaLIn  1807,  awprt*  u']|  'r,^ 
that  he  had  seen  the  other  wituess  make  hia  mark  in  1760,  t«  a  paper  thm  in  his  1795,  i  £sn. 
poaseasiofi,  and  that,  from  Uie  oomparison  of  the  two  marks,  and  from  the  peculiar  275,  S.  C. 
OMmner  in  which  one  of  the   initial  lettera  was  made,  he   belitved  the   mark 
MfBzed  to  the  will  was  made  by  the  witness  to  it ;  this  was  held  sufficletit  to  permit 
the  will  to  be  read  to  the  jury,  -mhen  accompanied  -anth  evidence  ofposaestitm  by  the  * 

deviaeee  under  the  toiU,  c-dofthe  declarationa  o/ome  of  the  other  vnttieuee,  in  hia 
lifetime  aa  to  the' due  attetfation  byaUthevninetaea.  Jackaon  ex.  d,  Vati  Jhuen 
et  aL  V.  Van  Xhtaen^  S  Johna,  Rep.  144. 

An  ancient  will  of  land,  which  lias  accompanied  the  possession  for  thirty  years, 
naj  be  read  in  evidence,  without  proof  of  its  execution.  ShaUer  et  al.  v.  JBrwid^ 
6  Minn.  Rep.  435. 

A  grant  admitted  in  eTtdebce  tboagh  it  wanted  many  of  tlie  formal  parts  of  tf  decfl, 
baymg  been  accompanied  by  long  possession.    Zee  v.  Tapacott,  2  fVaah.  Rep.  ^0. 

A  deed  of  above  tliirty  yean  standlog,  requires  no  further  proof  of  its  execution 
than  the  bai^  production,  where  the  possesaion  has  gone  with  it,  and  there  is  no 
erasures.  Roberta  etal.  v.  Stanton,  ZMttnf.  Rep.  129  ¥^t  vide  Barr  v.  Gratz^  4 
Wheat.  Rep.  213.  StockbHdge  ▼.  Wtet  Stocfcbridge,  14  Maaa.  Rep.  257.  Thomp- 
am  V.  Btdlock,  1  JSTay'a  Rep.  364. 

After  a  long  possession  in  severalty,  a  deed  of  partition  may  be  p^'eaumed.  JHep-' 
bum  et  al.  v.  Jiuld",  5  CranchU  Rep.  262. 

Soa  sole  poaseasion  under  claim  of  right  by  one  tenant  iocommon  for  forty-two  yean, 
IB  BufBoient  to  prove  an  ouster.  Vandjfck  v.  f^an  Beuren  et  al.  1  Cainea '  Rep.  83. 

IVbere  in  a  sale  under  a  power  contained  in  a  mortgage,  a  drain  of  ten  feet  in 
width  waa  excepted,  after  a  lapse  of  sixteen  years  from  the  sale,  it  was  intended 
that  the  drain  had  antecedently  existed,  anth  was  fonnded  in  usage,  or  was  an  excep- 
tion in  the  previous  deeds  of  the  land.  Bergen  v.  Bennet,  1  -Caifiea*  Caa.  in  Er.  1. 

The  mere  possession  by  the  heirs  of  a  moi  tgagee  of'  an  ancient  deed  releasing 
the  equity  of  redemption,  is  sAflicient  evidence  of  its  execution,  if  the  possession  has 
accompanied  k.  Malhry  4  ai^^,  AapintiaaU  et  al.  2  Da^U  Rep.  280. 

A  re-entry  may  be  preatuJbd.  after  a  lapse  of  time.  Jackaon  ex.  d.  .Smith  et  al.  v. 
tStetoartf  6  Johfia.  Rep.  34V-After  a  possession  of  fourteen  years,  Jackaon  ex.  d. 
Gooae  et  al.  v.  Demareat,  2  Cainea'  Rep.  382.  Vid»  Jackaon  ex  d.  DonaUy  et  al.  v. 
JValah,  3  Johna.  Rep.  226. 

In  ejectment,  the  JU17  having  found  Iweoty  years  possession  in  the  plaintiff,  al- 
though it  was  olgected  to  one  of  the  title  deeds  that  it  was  uol  indented,  and  express- 
ed no  eonstderation,  it  was  not  sufficient  to  prevent  a  judgment  in  hia  tavour  Am-'  ' 
ney  v.  fieverly^  2  Ben.  &  Mitnf.  Rep.  Si  8. 

A  d^ed  bearing  date  sixty-three  years,  unaccompanied  by  possession,  wu  ad' 
milted  in  evidence  apoo  proof  of  one  who  had  known  one  of  tht  witnesaes,  had  ^en 
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Chap.  U.S.  4.pUce  Xvliere  it  was  found.*  But  as  this  rule  is  founded  on  pre- 
PreBuraption  gumption,  it  docs  not  apply  to  cases  where  there  are  circum- 
from  length  stances  to  raise  a  contrary  pre8Umption,(l)  as  if  the  possession 
of  time.  jjj^g  ^^^  contrary  to  the  deed,  or  if  the  deed  appear  on  the  lace 
"""""""""""  of  it  .to  be  razed  or  interlined,  or  a  man  convey  a  reversion,  first 
V.  Pound,^  to  one,  and  then  by  a  subsequent  deed  convey  it  to  another,  and 
1701,  Gilb.     ^^  second  purchaser  prove  his  title  ;  in  all  these  cases  it  will 

Law  Ev.  103.         .  i  •         ^i  j-  -j  rj.i_ 

See  also  Doe  be  mcumbent  on  the  party  to  give  the  ordinary  evidence  ot  the 

**«"•  ^u^^a"  execution  of  his  deed,  for  the  presumption  from  the  antiquity  of 

peud.     '       the  deed  is  destroyed  by  the  opposite  presumption ;  in  the  one 

case,  that  some  unfajr  alteration  has  been  made  in  the  deed  ;  in 

the  other,  thai  the  person  having  the  possession  had  also  a  legal 

right ;  for  the  law  will  not  raise  a  presumption  thata  mian  would 

be  guilty  of  so  manifest  a  fraud,  as  to  convey  the  same  estate  to 

two  diflferent  people. 

Presumption      Another  instance  in  which  a  deed  is,  accordinir  to  some  cases, 

^u^.d^,J<^e„  considered  as  proved  without  calling  witnesses,  is  where  one 

deed  recites  another ;  in  this  case;  the  recital,  it  has  been  said, 

is  sufficient  evidence  of  the  recited  deed,  against  the  party  to 

J'gjjjj^'^j^^'that  wherein  it  is  recited,  or  against  any  one  claiming  under 

Fitzgerald  y.  him ;  but  a  stranger  to  it,  evidence  of  the  actual  execution  of  the 

Law^Ev.  lOo!  ^^^^  ^^^^  "^^^^  ^  given,  tor  the  admission  of  another  person 

cannot  affect  him,  and  if  such  evidence  ^ere  to  be  admitted, 

Vv^e  Hardr.   deeds  might  easily  be  fabricated  by  false  recital8»(2r)    But  thougb 

V.  Norfaik,  ■ 

See  alto  Ford  ^^^7  deeds  and  papen  signed  bj  bim,  and  from  them  he  believed  his  oame  to  the 
V,  Grey,  6  deed  to  be  of  his  hand  writing,  tboogh  he  never  had  seen  the  witness  write.  Tho' 
Mod.  45.         nuu*8  les.  v.  Borlocker,  1  Ball.  Rep,  14. 

Where  the  heirs  of  an  intestate  acquiesced  for  twenty  yean  in  the  possession  by  t 
purchaser,  of  the  real  estate  of  their  ancestor,  under  a  sale  made  by  the  administra- 
tor, it  was  presumed  that  he  took  the  oath  and  published  the  notifiotfions  required 
hy  law  previous  to  the  sale ;  evidence  being  given  of  the  order  authorising  him  to 
sell,  and  of  the  actual  sale.  Gray  v.  Gardner y  S  Matt,  Hep,  999. 

So  where  the  question  was  on  the  validity  of  ft  title  to  land,  derived  under  a  aol- 
1ector*s  sate  of  more  than  thirty  years,  it  was  held,  that  the  jury  were  properly  in- 
slructed  to  consider  every  thing*  as  proved,  which  might  reasonably  and  fairly  be 
presumed  proved  from  the  ciroumsUnces,  as  to  the  regularity  of  ihe  uz  bills,  valu- 
ations, warrants,  kc.  Colman  et  al,  v.  .Anderson,  10  MoMt,  Hep,  105.— Am.  Ed. 

•  In  Rex  V.  InhabitanU  of  RyUm,  5  T.  Rep.  259,  it  was  held,  that  the  prodoc 
tion  of  a  parish  certificate  thii-ty  years  old,  was  sufficient,  without  evidence  of  the 
place  where  it  came  from  ;  but  the  eemroon  practice  is  for  the  attorney  to  be  called, 
to  say  that  be  had  it  from  the  title  deeds  of  bis  client  or  elsewhere,  to  shew  that  it 
came  from  the  proper  depositary.  Vide  ante,  133.  156. 

(2)  If  an  sncientdeed,  which,  when  possession  corresponds,  proves  itself,  recite  a 
poVer  of  attorney  necessary  to  give  it  validity,  the  due  ezeeutioA  of  it  will  be  pre- 
sumed.  Doe  ex  d,  CUnim  et  al.  v.  Phelps,  9  Johns.  Rep.  169.  S.P,  ibid.  v. 
Campbell^  10  Johnt.  Rep.  47S, 
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iu  the  aboTe  cases,  it  is  laid  down  in  general  terms,  that  as  chip.  ii.  s.  4. 

against  the  party  to  the  reciting  deed,  such  deed  is  evidence  of  ^^JS^^*°° 

that  recited  in  it,  yet  there  are  others  in  which  this  seems  toeitedinothen. 

have  been  considered  as  secondary  evidence,  and  admissible  only         ■ 

when  the  first  deed  was  shewn  to  be  lost,  or  some  other  reason 

given  for  not  producing  the  regular  and  best  evidence  of  it 

Such  is  now  the  general  received  opinion  of  the  profession,  and 

we  find  by  a  case  which  I  have  had  occasion  to  cite  in  a  former  Ante,  145. 

|K^e,  that  even  an  admission  of  a  deed  on  oath  will  not  prevent 

the  necessity  of  giving  regular  evidence  of  its  execution. 

Something  similar  to  the  case  of  a  recital  is  that  of  an  en-  Proorofdeed^ 
rolled  deed  under  the  Stat.  Hm.  8.  It  has  been  supposed  by  ^^  «"»>"*«"' 
some,  that  when  a  deed,  requiring  enrolment  by  that  Statute^ 


So  where  the  ezecatioD  of  the  deed  reciting  the  power  of  attorney  is  pro?ed.  Da' 
ntkon*9  let.  ▼.  Beatty,  3  Mar,  £/  MHen,  Rep,  594. 

A  recital  in  a  wiU  of  a  eonveyanee,  is  evidence  of  it,  and  will  estop  the  heir  of  the 
testator.  Dennexd.  Colden  et  (U,  i .  Cornell,  3  Johna.  Cat.  174. 

The  rnle  of  law  is,  that  a  deed  containing  a  reeital  of  another  deed,  is  evidenca 
against  the  grantor,  and  all  persons  dainaing  by  title  from  him  subseqaently.  P^n- 
rose  ▼.  Grijithy  iJSinn.  Rep,  231.  Garv9odet  al,  t.  Benme,  ibid,  327.  Motrit'w 
lee,  ▼.  Vanderen,  1  DoU,  Rep.  67.  Mt^i  heirs  r.  Shrader,  3  LittelPs  Rep.  447. 

Bat  it  is  not  evidence  against  a  stranger,  nor  where  the  title  is  derived  from  the 
grantor  before  the  deed  containing  the  recital.  Penrop  v.  Orijfith,  4  Birm  Rep.  231. 

But  where  the  existence  and  lou  of  the  ancient  deed,  and  death  of  the  witnesses 
IS  proved,  and  no  possession  against  the  deed,  and  the  recital  is  made  bj  a  perspn 
likely  to  be  acquainted  with  the  facts,  it  is  evidence  of  the  lost  deed  against  strangers. 
Oartpoodet  aL  v.  Dermis^  4  Binn.  Rep,  314. 

So  where  it  is.by  the  person  to  whom  the  lost  deed  is  alleged  to  hate  been  made, 
who  had  been  in  possession  a  long  time,  and  originally  held  m  tenant  by  the  curtesy, 
may  be  admitted  to  shew  that  he  exercised  acts  of  ownership  of  a  public  nature  in* 
consistent  with  the  curtesy  estate,  ibid, 

A  recital  by  two  trustees  that  a  third  hail  fefused  Co  intermeddle  with  the  tmst, 
is  not  evident  of  the  fact.  MUne  v.  CmmnangSf  4  Teatetf  Rep,  577. 

A  recital  that  certain  land  bad  become  the  property  c/[JL.  and  that  he  had  an  es- 
tate in  fee,  h  evidence  against  the  grantor  but  he  may  shew  that  A  had  but  an  estate 
for  life.  Sioever  v.  Let,  of  Whitman,  6  Binn.  Rep.  416.  But  that  the  grantor  had 
entered  upon  lands  conveyed  to  A,  for  breach  of  a  condition,  does  not  estop  a  party 
claiming  under  A,  and  not  under  the  deed,  although  the  deed  is  given  in  evidence  to 
shew  a  conveyance  to  A.  ibid. 

Recitals  of  mesne  conveyances  io  a  patent  from  the  Commonwealth  to  A.  are  not 
evidence  against  B.  who  claims  under  a  warrant  prior  to  the  date  of  the  putent. 
Penrose  v.  Griffith,  4  Binn.  Rep.  231.  Bdl  v.  Les,  of  fFethcrill,  2  S^ff.  U  R. 
Rep.  350.    Stewart  v.  Butler  et  al.  ibid,  382. 

Qiiere,  Whetlier  after  iong  possession  it  would  not  be.  Garwood  et  al.  v.  Dennis, 
4  Binn.  Rep.  314. 

The  rule  that  the  recital  in  a  patent,  is  only  evidence  against  persons  claiming 
under  the  Commoowesllh  by  title  after  tlit  date  of  the  patent*  does  not  apply  where 
defendant  shews  no  title.    Downing  v.  Gallagher  et  al.  2  Serg.  ^  R.  Rep.  455. 

Facts  recited  in  a  private  Act  of  Assembly,  are  not  evidence  in  controversies  be- 
tween the  applicant  and  strangers ;  but  are  against  the  Commonwealth.  Elmondoff 
V.  Camachoel,  3  UttdPs  Rep.  479.    An.  So. 


> 


•  » 
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Ch«p.  n.  a.  4.  has  been  so  enrolled,  the  bare  proof  of  a  copy  from  the  enrol- 
^r^t^lm^t"  ^^^^  would,  in  all  cases,  be  sufficient  evidence  of  its  contents ; 
-  and  the  case  of  Smartle  v.  W%UiamSt(l)  warrants  that  supposi- 

(i)Salk.  sso.tion.    But  no  other  case  goes  to  that  extent,  and  the  subse- 
quent Sfiitute(2)  does  not  appear  to  put  that  construction  on  the 
c«  18.    ^^^*  Statute  of  enrolments.    By  that  Statute,(3)  "  for  supplying  a 
...  g  failure  in  pleading  or  deriving  title  to  lands,  tenements,  or  here- 

ditaments, conveyed  by  deeds  of  bargain  and  sale  indented  and 
enrolled,  according  to  the  Stat.  Hen,  8,  where  the  original  inden- 
turee  of  bargain  and  sale  to  be  shewed  forth  or  produced  are 
wanting,  which  (it  is  recited)  often  happens,  especially  where 
divers  lands,  &c.  are  comprised  in  the  same  indenture,  and 
afterwards  derived  to  different  persons,  it  is  enacted,  that 
where  in  any  declaration,  avowry,  bar,  replication,  or  other  plead- 
ing whatsoever,  any  such  indenture  of  bai^in  and  sale  enrolled 
shall  be  pleaded  with  a  profert  in  curia,  or  offer  to  produce  the 
same,  the  person  or  persons  so  pleading  shall  and  may  produce 
and  shew  forth,  and  be  suffered  and  allowed  to  produce  and 
shew  forth,  by  the  authority  of  this  Act,  to  answer  such  profert, 
as  well  against  her  majesty,  her  heirs  and  successors,  as  against 
any  other  person  or  persons,  a  copy  of  the  enrolment  of  such 
bargain  and  sale;  and  such  copy  examined  with  the  enrol- 
ment, and  signed  by  the  proper  officer  having  the  custody  of 
such  enrolment,  and  proved  on  oath  to  be  a  true  copy  so  exa- 
mined and  signed,  shall  be  of  the  same  force  and  effect,  to  all 
intents  and  constructions  of  law,  as  the  said  indentures  of  bar- 
gain and  sale  were  and  should  be  of,  if  the  same  were  in  such 
case  produced  and  shewn  forth."*  I  think  it  is  plain,  from  the 
whole  of  this  Statute,  that  it' was  intended  to  let  in  secondary 
evidence  when  the  deed  was  in  fact  lost  The  party  was  still 
compelled  to  make  his  profert,  for  the  present  practice  of  plead- 
ing a  lost  deed,  was  not  then  considered  as  admissible ;  and  that 
he  might  not  be  fettered  by  the  form  of  his  pleading,  a  Statute 
was  made  to  render  the  secondary  evidence  sufficient.  It  should 
therefore  seem,  that  in  this,  as  in  all  other  cases.  Some  evidence 
should  be  given  of  the  inability  to. bring  forward  the  best  evi- 
dence, before  that  which  is  secondary  is  admitted.(a)     Lord 


*  Piiiceeding  on  the  same  principle,  the  Stat.  8  Geo,  2,  c.  S2,  providing  for  the 
registry  of  deeds  in  the  North  Uidiog  of  Yorkthire,  miikei  the  corolmeot  evidence 
in  ease  of  loss  by  fire,  kc. 

(a)  The  copy  of  a  deed  enrolled  in  the  King's  Bench  in  England,  and  proved 
before  the  Lord  Mayor  of  I/nulon  to  be  a  true  one,  was  allowed  to  be  given  io  evi- 
dence to  a  jury,  to  support  a  title  tolandt.    Lei,  of  ffyamy,  Edvfard»,l  Doll 


PRIVATE  WRITINGS.  £gy 

Chief  Baron  Gilbbkt  certain!  j  did  consider  the  enrolment  to  be  Chap.  0.  •.  4. 
evidence,  without  any  qualification  ;(1)  but  this  was  so  ably  con-  ^^""^^^^^ 
troverted  by  Mr.  Justice  Buller  ;(2)  and  appeared  to  be  so  ge-  ........,..^ 


neraily  understood  as  the  practice,  that  I  did  not  think  it  neces-  (i)Giib.LAv. 
eary,  in  any  former  edition,  to  do  more  than  to  notice  it  as  a  mode  ^^-  *^' 
•f  proof  when  the  deed  was  lo8t;(3)  but  Mr.  Fhillipi  havin(;(4)(2)Ni8iPria8, 
considered  it  as  evidence  in  all  cases,  I  have  added  this  obser*  ^^* 

▼ation.  fS)  Vifle  ante, 

Where  an  traford  if  fpeetiog  land  had  been  proved  and  reoorded,  nnder  the  Aot  W  ^  ^"* 
of  1715,  it  was  ruled  that  aa  an  award  waa  not  a  paper  dHreatad  by  the  Aet  to  be 
reeorded,  an  offioe  eopj  was  not  evidence.   Jamea  ▼.  Cr<frtkn,  C  C  Jan.  1806,  JU, 
S,  Rep.  Et  vide  Lee  t.  TapBcott^  S  Wa%h,  Rep.  280. 

A  copy  of  a  copy  of  a  policy  of  insuiiince,  proved  to  have  been  compared  with 
the  register  ke^t  by  an  Inson^nee  Company,  and  notioe  given  to  produee  the  original, 
flanaot  be  given  in  evidence.  The  regitiRr  itself  ought  to  be  produced,  after  proving 
the  eKiatence  of  the  original.  XJ.  Staiee  v.  The  Paul  Shearman,  1  Petera'  Rep,  98. 

A  certified  ex^roc^  from  a  doeament  in  the  oflice  of  the  Surveyor  General,  is  not 
evidence,  not  beitig  a  copy.  Let,  of  Griffith  v.  Ttmchho^teeTy  1  Peteni*  Rep.  418. 

In  JVSns  York,  by  SUU,  teat,  36.  c.  97, 1  R,  L,  370,  the  proving  and  recording  of 
deeds,  kc  is  provided  for. 

A  party  affected  by  the  deed,  may  question  its  validity,  and  the  force  and  effect  of 
the  formal  proof.  Jackwn  ex  d.  Rarden/mrg'  et  al.  v.  Scftoonmaker,  4  Jokne.  Rep, 
161. 

A  paper  purporting  to  be  the  record  of  a  deed,  not  duly  acknowledged,  is  a  nul- 
lity, and  not  admisaible  either -as  a  record  or  copy  of  a  deed.  Doe  v.  Roe,  1  Johns, 
Ca».W9. 

An  oflSoe  copy  of  a  deed  proved  prior  to  tha  Act  of  1765,  by  one  snbscribing  wtt- 
ncas,  ia  not  evidence,  although  the  deed  is  proved  by  one  witness,  and  a  schedule 
endorsed  on  the  deed  by  the  grantor,  and  reterring  to  the  deed,  is  proved  by  ano- 
ther, nckery  v.  Mjtraght  etoL^  Bitm.  Rep.  S04. 

In  VirginUif  a  certified  ofiice  copy  of  a  deed,  is  admissible  as  primary  evidence. 
Cammotn/eaith  v.  Preston,  Gilmer's  Rep.  S35. 

In  Peimsyhntnia,  the  uniform  construction  of  the  8th  sect,  of  the  Act  of  1715, 
(t  5m.  Laws,  95,)  since  it  has  passed,  has  been,  that  it  relates  solely  to  mortgages , 
and  defeadble  deeds,  in  the  nature  of  mortgages.  Burke  v.  AUen,  3  Yeates'  Rep. 
351.  Geiit  V.  Odenhamer.Mh.  278. 

Under  the  Act  of  1715,  deeds  might  be  recorded  in  any  one  of  the  counties  where 
part  of  the  land  lay,  and  the  exemplification  of  the  recording  ofiioer  of  that  county 
waa  good  as  to  the  lands  lying  out  of  that  county.  Lee.  ofDelancey  v.  JH^JCean, 
a  C.  Oa.  1806,  M.  S.  Rep. 

Such  appears  to  have  been  the  construction  under  the  Act  of  1775,  (1  Sm.  Laros, 
423,)  vide  Leazure  v.  JHUegas,  7  Serg.  6f  R.  Rep.  313. 

A  deed  dated  prior  to  the  Act  of  18th  March,  1775,  is  good,  without  being  re- 
corded. Pvwersetal.y.JH*Ferranetal.^Serg.t^  R.  Rep.Al. 

The  regbtering  of  a  Sheriff^s  deed  in  the  Prothonotary^  office,  is  a  sufficient  re* 
cording  within  the  Act  of  1775.  Shrider*s  ies.  v.  Mirgan,  1  Ball.  Rep.  68. 

The  circumstance  of  title  deeds  irmaioing  in  the  hands  of  a  grantor,  does  not 
produee  the  same  effect  here  as  it  might  in  England,  where  they  have  no  genersi 
Sutnte  for  the  registry  of  deeds,  mit  v.  Franklin,  1  Binn.  Rep.  522. 

It  is  not  a  legal  objection  to  a  conyeyance  of  land  in  Pennsylvania,  that  the  gran- 
tor was  out  of  possession.  Stoever  v.  Jjes.  of  Whitman,  6  Binn.  Rep.  416. 

A  deed  for  landa  while  unrecorded,  is  no  evidence  of  title,  except  against  the 
grantor  and  his  heirs.  French  f.  Gray,  S  Con.  Rep.  92.— Aw.  Ed. 


iQg  EXPLANATION  OF 

Chap.  II.«.  4.     The  foregoing  observations  have  been  confined  to  the  evi- 
^X  Mid     ^^^^^  required  to  prove  the  existence  of  deeds  and  their  due 
agaiost  whom  execution,  it  remains  to  add  a  few  observations  on  their  admiasi- 
evidence.       bilitj  in  evidence  when  proved.    A  party  is  always  bound  bj 
"  his  own  deed  ;  and  where  a  person  is.  clearly  entitled  to  an  es- 
tate, any  conveyance  or  chai^  by  him  is  evidence  against  a 
stranger.    But  as  a  general  rule  it  may  be  taken,  that  when  the 
title  is  in  dispute,  one  party  qannot  merely,  by  becoming  a  party 
to  a  deed,  make  evidence  for  himself  or  his  descendants.    If, 
indeed,  a  third  person  were  to  take  a  lease,  and  have  posses- 
sion, and  pay  rent  under  it,  the  possession  and  payment  of  rent 
would  be  evidence  of  themselves  of  title  in  the  lessor ;  and  so 
(i)Ciarktoii  fortified,  the  lease  would  be  a  strong  act  of  ownership  ;(1)  and 
hoote, ST.    where  a  number  of  counterparts  of  leases  have  4>een  found 
Rep.  412.      amongst  the  muniments  of  the  lessor,  of  so  very  remote  a  date 
as  to  preclude  all  evidence  of  actual  possession,  they  have  been 
received  as  evidence  of  his  right :  as  have  ancient  entries  on  the 
rolls  of  a  manor  of  licences,  by  the  Lord,  to  persons  to  fish 
within  certain  districts,  as  evidence  of  his  exclusive  right  of  fi&h- 
(2)  Rogers     ing  within  them.(2)    But  this  evidence,  though  admissible,  is  so 
1  Camp'  309.  ^^^  as  to  be  entitled  to  no  weight,  unless  !tcts  of  ownership 
are  proved  within  more  recent  times. 


SECTION  V. 


Of  Evidence  to  e^qilain  torUten  InatrumerUs. 

Chap.  n.  1. 5.     A  DEED,  or  other  instrument,  being  produced  and  proved,  is 

■  conclusive  upon  the  rights  of  the  parties,  and  no  parol  evidence 

can  be  received  to  contradict  it,  so  as  to  enlarge  or  narrow  its 

5  Co.  26,  a.    operation.(&)    Thus,  if  there  be  a  release  of  all  demands,  with- 

Paylepv.  "^  ^ 

Horoertham, -^ 

1  \f  fr  Q   ASS 

Butcher  v,  ^^^  *'*'''  general  mle  is,  that  parol  eridenee  is  admissihle  to  explain,  bat  not  to 

Batcher,  contradict,  aUer,  add  to,  or  diminish  a  vritten  instrament.  Lea,  of  Thonuon  et  ur. 
1 N.  Rep.  113.  T.  WfuU,  1  AalL  Rep.  426.  OHara  ▼.  BaU,  i  Do.  340.  MDermot  t.  U.  S,  Iht, 
Co.  3  Ser^,  &  R^Rep,  604.  M*J)owaU  v.  Beckiy,  2  Rep.  Contt  Ct.  S.  Car. 
865.  JackfOfTex.  tf.-  Vtm  Vetehen  et  ml,  v,  iS^  «MiJr^  Jehne^Mep  201 .  ihoi- 
ham  V.  Raker,  2  Day**  Rep.  137.  Clark  t.  M'MUlan,  2  Car.  Law  Repot.  265. 
PfdHpt  ▼.  Xeener,  2  Overton^t  Rep.  3129.    Bond  v.  Jackeon,  1  Cookie  Rep.  500. 

In  Mateachuaette,  it  cannot  be  reeeived,  onless  it  contain  some  latent  ambigoitf . 
Richardt  v.  Xillam,  10  Moat.  Rep.  239.  JPaitte^  aL  ▼.  M* Barer,  t  J9».  -69.  Re- 
TXTf  ▼.  J^eonard  et  al  ifnd,  9 1 .  Lewia  T.  Gray,  Urid.  297.    WaUon  et  al*  ?,  Roylet" 
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out  any  recital  to  restrain  its  general  operation,  it  cannot  be  Chap.  n.  ■.  5. 

^^^^  ConimdiotioQ 

• ■       of  Deed 

fon,  5  Do.  411.    ffrgnry   rnwimiii.  fHTfmr    Barker  v.  Prtntis9,  ibid.  4dO.<^ot  admitted. 
Murray  t.  Batch,  Hid.  477.     Nifff*  udm    t  .^^""Tif^  ^*Q     JCn^.v^^d^,         <^, 
7  Do,  496.   liuii#^itM.  V.  ^a</fM,  ibid.  518.    .^/^ee  v.  /Tar^OS  X)o.  79.    Et  Tide 
in  Virginia^  Gatewomi  v.  Buma,  3  CaWw  Sep.  t94.    Tabb  et  al.  ▼.  .ircAer  e#  o/. 
3  Ben,  ^  M.  Bfip.  S99. 

No  parol  eviilenee  ii  admissible  to  shev  t4ie  extent  or  legtl  operation  of  a  wri- 
ttDgor  to  cnnti-ol  it.  Cotter  ▼.  Bellamy,  Xirb  Rep.  891.  Nor  to  enlarge  or  vary 
a  written  contraet.  Dunlum  v.  Baker,  8  Ikty*t  Rep.  1S7.  El  vide  8tevene  et 
aL  y.  Cooper  et  al.  1  Jolme,  Ch,  Rep.  485  Baur^  ▼•  JBarret,  4  £;.  J?^.  447. 
M'ConniUU  heire  ▼.  Dunlap,  ffardin'e  Rep.  41.  Query  v.  White,  1  .BK^^'t  JKr/. 
5S7I.    Lemaeter  y.  Burhharty  2  jDo.  28.     Garten  et  xtx:  v.  Chandler ^  ibid.  246 . 

Bed  vide  contra  Keating  ▼.  Price,  1  JoknM,  Ca$,  82.  Quere,  if  a  oovenant  or  writ- 
ten leaae.    Fleming  v.  Gilbert,  3  Johne.  Rep  520. 

fiot  it  may  where  a  declaration  ia  made  before  a  deed  ia  exeouted,  shemit^  the 
design  tdth  -which  it  toae  done,  in  eaaea  d  fraud  and  of  irtMt*,  though  no  trust  was 
declared  in  writing;.  Lee,  ofThompMn  et  ux,  ▼.  White,  1  DalL  Rep.  424.  Bote-^ 
ford  V.  Burr,  8  Johne,  Ch.  Rep,  405. 

80  to  prove  a  resulting  trust.  Jackeon  ex  d.  Kane  etal.y.  Sternbergh,  1  Jokne, 
Cae.  153.    Foot  et  aL  t.  Colvin  etaL3  Johne.  Rep.  216. 

Sed  vide  GUpku  v.  Contequa,  I  Peter^e  Rep.  84.  Et  vide  Roee  v.  J^arveU^ 
1  Waeh.  Rep.  14.  Flemmng  v.  Wittis,  8  CoiT*  2l€/>.  13^  Bechmth  v.  Bntleret  al. 
Wash,  Rep.  284.  Contra,  Lloyd etal,  Uc.y.  Jnglee*exr.  I  Defsaua.  Eg.  Rep.  333. 

But  in  oases  of  fraud,  vide  Fitzpatticfc  et  al,  v.  ^mirft  adbi.  1  Dea^aua.  Eg.  Rep, 
340.  Coger*e  exr.  v.  M*Gee,  2  JSk'^^a  iZe^.  321.  So  of  tmats,  Gay  v.  Rimt,  1 
Murphey'i  Rep.  141. 

But  not  that  receipts  given  by  heirs  to  administnitors  was  intended  Tor  the  ftharei 
of  the  real  aa  well  as  personal  estate.  Barriev.  DiTikine  etal.Ji  Deaeaue.  Eg.  Rep.  60. 

In  many  eaaea,  it  has  beensreeeived  to  explain,  and  in  some  aort  to  vary,  what 
appeared  on  the  face  of  the  writings.  M^JHeen  v.  Oven,  1  Teatea*  Rep.  155. 
8,  C.  8  Haff.  Rep.  178.  OAe  ▼.  Wetidd,  SJohna.  Rep.  90. 

Bat  not  to  aSeot  the  rights  of  third  persona,  uninformed  of  the  facta,  aad  who 
have  bona  fide,  and  for  a  valuable  consideration,  acquired  rights  under  it.  HeStner 
T.  Mmlmeetal.  6  Ser^.  &  R.  Rep.  401. 

Nor  to  contradict  a  writing,     tferdw.  BiaaeU,  1  Rootle  Rep.  860. 

A  written  inairumt>nt  cannot  be  explained  by  parol  evidenee^  unless  it  refers  to 
something  dehera^  of  so  ambigu/)us  a  nature,  as  to  require  explanation.  M^Der^ 
mot  V.  JJ.  S.  Ina.  Co.  3  Serg  &  R.  Rep.  604. 

So  where  an  amard  00  its  face  appeat  s  final.  Barlamr,  Todd,  S  Johna.  Rep.  363. 

It  may  of  a  varianee  of  the  thing  sold  from  the  written  description.  .  Work  v. 
Orier,  Jiddia.  Rep,  378. 

But  not  to  shew  the- understanding  and  intention  of  the  parties  to  ajpoliey  of  >nsa- 
rtnoe.    ^ew  York  Jha.  Co  v.  Thomaa^  3  Johna.  Caa.  1. 

Whenever  the  question  arises  on  the  eoostroeitoo  of  words,  qua  words,  no  parol 
evidence  can  be  admitted,  ibid.  601.  Revere  v.  Jjeonard,  1  Maaa,  Rep,  91.  Eorw 
etoL  v.Baia,2J)9.S9i>. 

Bat  it  is  admissible  when  it  tsneeessary  to  know  what  cause  of  action  the  plaintHF 
proaecuted  before  arbitrators,  or  what  discount  was  brought  t'ntwMr'i  by  d*'fendant. 
JSaxire  v.  Rarry^  3  iS^^.  &  R,  Rep,  461.    Zeigkr  v   Zeigler  8  Do,  886. 

(^ttere.  Whether  it  could  be  reecived  of  a  mist « lie  made  by  the  cltrrk  of  the 
peaee  nf  the  count)  in  rrgittering,  the  name  of  a  oepro  siM%e,  the  origi  at  •-eluin  of 
the  snppmed  owner  being  miming.     Campbell  v.  W^tUuce,  3  Xeule^  Rep.  572. 

That  a  negro  ttaraed  Jjucy,  was  the  p«'rsnn  1  'i*'ntl«'<':  r.-  he  entoiMl  in  the  r^;istry 
as  ihtfA,  was  rejeeted.    Ijucy  v.  Pumfreyj  Addia,  Rep.  380. 

z 


jyQ  EXPLANATION  OP 

Chap.  II.  •.  5.  shewn  by  parol  evidence  that  a  particular  sum  of  money  was 
Coinrudiction  intended  to  be  excepted  out  of  it  ;*  not,  if  it  is  so  restrained, 

of  Deed  _^__ 

aot  sdmitted.  " 

I  But  it  was  admitted  to  prove,  that  lUi  entry  of  a  negro,  purporting  to  have  been 

made  on  a  oerUio  day,  was  not  made  until  a  later  day.     diet  ?.  Meekt,  Mdit* 

Rep.  3S4. 

So  on  a  -written  -warranty^  that  a  negro  is  sound,  to  shew  that  at  the  time  of  sale, 
the  vendor  informed  the  vendee  of  the  defect.     Schuyler  v.  Jiu89,  2  Caines*  Rep. 

301. 

Bot  it  is*inadroi8sible  to  shew,  that  a  eertain  part  of  land,  included  in  a  deed  by 
■drainistraiors,  was  excepted  out  of  the  estate  at  the  time  of  sale.  1^9  of  Snyder 
V.  Snyder,  ^  Bitm.  Rep.  483.  Jackaon  ex.  d.  RusteUet  al.  v.  Croy,  ViJohnt.  Rep. 

427. 

Where  a  deed  expressed  a  certain  number  of  acres,  which  were  paid  for,  evi- 
dence trill  noi  be  admitted  to  shew  a  misUke  in  the  quantity.    Roves  v.  Barker,  3 

Johnt.  Rep.  498. 

But  where  an  advertisement  stated  that  a  farm  would  be  sold,  withoat  stating 
that  tht-  whole  would  be  evidence  of  the  declarations  b)  the  Sheriff,  at  the  time  of 
sale,  thai  a  particular  part  would  not  be,  was  admitted.  Les.  of  Wright  v.  t)eck» 
lyne,  1  Peter^a  Rep.  199.    Vide  Dolan  v.  Brings,  4  Binn.  Rep.  496. 

|f  land  is  described  by  references  lo  matters  not  contained  in  the  deed,  and  which 
eould  only  be  made  to  appear  by  parol  evidence,  the  jury  ought  to  decide,  what 
land  was  the  subject  of  the 'contract.    Richardson  v.  Les.  ofStereart,  2  Serg.  U  R. 

Rep.  84. 

Documents  certified  by  a  foreign  notary,  tending  to  prove  a  transfer  of  an  Ame- 
rican vessel  to  a  foreigner,  may  be  contradicted  by  parol  testimony.  U»  States  v. 
The  Jason,  1  Peter*s  Rep.  430. 

*  Where  there  was  a  reference  of  all  matters  in  dlfferenee,  and  the  arWtratan 
toadc  an  award  as  to  all  matters  which  the  parties  brought  before  them;  K  was  held, 
that  this  did  not  preclude  (hem  from  shewing  that  there  were  other  matters  whieh 
had  not  been  disputed  before  the  arbitrators.  Rawer.  Farm6t,^T.  Rep.  146.  But 
yln'a  subsequent  ease,  where  one  party  contended  that  he  was  entitled  to  a  dedvetion 
^^iri^og  out  of  the  very  transaction,  the  Court  of  King's  Bench  held  he  oodid  not  elalm 
it  afterwards,  though  he  did  not  submit  it  lo  the  arbitrator  at  the  tine.  Sndih  v. 
Johnson,  15  EfUt,  213.  We  had  before  oecaaion  to  notiee  the  like  deeisiOB,  sA  in 
Matiee  v.  Farmer,  in  the  case  of  a  judgment,  where  the  plantiffhad  not  gi?en  the 
whole  of  hia  demand  *ro  evidence  before  the  jury.  Vide  ante^  68, 69.  Another  exoep* 
tion  to  this  rule  is  the  date  of  the  deed,  whieh  Is  never  eoneloaivte  at  to  the  time  of 
ddirery,  from  which  alone  the  deed  takes  ita  operation ;  for  it  is  open  to  the  party 
ig  all  cases  lo  shew,  that  the  deed  was  exeeated  on  a  day  different  from  that  where- 
on it  appears  to  bear  date.    Shep.  Touch.  78.    ffall  v.  Caxenove,  4  Ea»*,  477, "f 

t  The  subscribing  witness  to  a  deed  attests  nothing  bat  its  sealing  and  delivery} 
therefore  a  witness  to  it  may  be  ealled  to  prove  it  antedated.  Fix'e  lea.  v.  Pdbngr 
etal.2Datt.  Rep.M. 

So  »  feme  covert  who  had  executed  a  deed  with  her  hatband.  Jackton  ex  d. 
Qrirwoldet  al.  v.  Bard,  4  Johna.  Rep.  230. 

The  date  of  a  deed  is  not  the  essenee  of  it,  and  the  partj  to  it  is  not  estopped  from 
saying  the  contrary  of  that  which  appears  on  his  own  deed.  Cutlar*a  adnu.  t.  CuU 
lar*8  exrs.  2  ffayw.  Rep  154*. 

The  date  of  a  policy  of  insoranoe  may  be  inquired  into.  JSor/  v  Show,  1  Johm. 
Cas.  313. 

A  mistake  in  the  date  of  a  deed  will  not  vitiate  its  efieet.  Jackaon  ex  d,  Borden^ 
berg  et  al.  v.  Schoonmaker,  2  Johns.  Rep,  230.— Am.  Bo. 
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can  parol  erideDce  be  received  to  give  it  a  larger  and  more  ex-chap.  n.  a.  5. 
tensive  effect    So  where  an  auctioneer  put  up  a  copyhold  ea-  Contradiction 

not  admitted. 


In  an  aetion  oo  a  bond  friven  for  the  puirbaie  of  land,  evidenee  oFthe  Talae  of  the 
property  told,  waa  ruled  lo  be  inadmissible.    Lee  ▼.  MtldU,  1  Teattt*  Sep.  8. 

It  scleras,  that  parol  evidence  is  admissible  of  whst  passed  at  the  time  of  the  eza- 
cution  of  deeds,  snd  to  shew  frauds  mistake,  or  tru$t,  or  matters  not  inoonsistent 
with  the  deed,  bat  not  to  prove  convt-rsations  between  the  partiai  the  day  before  the 
execution  of  h  deed,  in  order  lo  vary  their  engagements.  Cozeru  ▼.  Steveruon,  5 
Serg,^  R.  Rep.\'iV. 

It  is  settled  law,  that  what  passed  at  or  before  the  execution  of  an  instrument,  is 
admitted  in  cases  ^  fraud  and  plain  mrtake,  in  drawing  the  writing.  Chriti  ?. 
JXfenbach  et  al.  I  Serg.  Cf  R.  Rep,  464. 

So  where  a  promise  by  one  party,  induced  the  other  to  execute  the  instrument. 
Campbell  ▼.  M*  Clenaehan,  6  S^g.  &  R,  Rep.  \7l.  Et  vide  Souverbye  et  ux.  t. 
JMen  et  al,  1  Jbhiu.  Ch.  Rep.  240.  KeisteWrach  v.  livingstoriy  4  Do.  144.  WhiU 
▼.  Eaoftm^  \  Bay's  Rep.  347.    Morris  v.  Morris,  S  Bibb's  Rep.  31 1 . 

Parol  evidence  allowed  to  be  given  of  an  agreement,  that  the  grantor  slioold  de- 
fend aU  suits,  upon  a  covenant  **  to  make  good  the  land  against  all  persotvs  c&tt'm- 
»Rf. "    BirchJSeUl  adm.  ▼.  CasUeman ,  Addis.  Rep.  181. 

Bui  it  was  admitted  to  shew  from  what  passed  at  the  time  of  executing  articles  of 
agreement,  that  it  was  the  intention  of  A.  to  include  a  certain  manor  in  a  deed  of 
all  his  lands  in  Pennsyhtama.  ffttrsfs  les.  ?.  JKirkbride  et  ol.  cited  1  Teates*  Rep, 
139. 

Sed  vide  Field  et  al  v.  Riddle,  8  DaH.  Rep.  171.  1  Teates'  Rep.  132.  Vide  what 
Tbatbs  J.  says,  3  Binn.  Rep.  314.  Les.  of  Church  ▼.  Church,  4  Do.  280.  JKi/v. 
Ely,  5  Serg.  &  R.  Rep.  366. 

Bot  the  ground  on  which  the  evidence  was  received,  was  that  of  fraud,  WaUate 
▼.  Raker,  1  JATmi.  R^.  610.  Et  vide  Les.  ofDinklev.  Marshall,  S  Binn.  Rep.  587. 

Parol  evideoce  b  inadmissible  in  the  Circuit  Court  of  the  United  States,  to  shew 
that  at  the  time  of  executing  a  written  assignment  of  a  bond,  the  assignor  expressly 
goaranteed  the  payment  of  it.  O^Hara  v.  BaU,  4  DaU.  Rep.  340.  Clarke  ▼. 
Russell,  8  DaU.  Rep  415.  Et  vide  Stubbs  v.  Burwell^  3  Hen.  U  Munf.  Rep.  536. 

If  ia  inadmlsaibl»'  to  prove  what  the  assignor  represented  due  on  the  bond.  Buck' 
ner  ▼.  Curry,  I  Bibb^s  Rep.  ^77, 

Bot  it  is  admissible  to  shew  that  at  the  time  of  entering  into  articles  fbr  the  sale 
of  land,  k  was  agreed  by  the  parties  that  the  instalments  should  be  made  in  what- 
ever money,  waa  current,  at  the  time  f.hey  fell  due,  the  articles  not  speclfyiog  it. 
M'Meen  v.  Otsen,  2  DaU.  Rep.  173.  S.  C.  1.  Teates'  Rep.  135. 

8o,  if  made  at  the  time  of  executing  the  in8trumf>nt,  in  the  absence  of  the  other 
party,  and  not  eommonicated  to  him.  fVaUace  v.  Barker,  1  Mm,  Rep.  610. 
Wolfw.  Carothers,  3  Serg.  &  R.  Rep.  940. 

Evidence  of  a  parol  declaratioii  of  Mr.  PenHf  respecting  a  aale  of  land,  was  re- 
jected.   Richardson*s  les.  v.  Campbell,  I  Doll.  Rep,  10. 

The  declarationaof  a  grantor,  after  the  execution  of  a  deed,  which  was  expressed 
to  be  made  for  a  valoable  consideration,  that  he  had  paid  nothing  fiir  it,  is  inadmis- 
iible.  Church  V.  Church,  4  Teates'  Rep.  480.  Vide  Brashier  v.  Burton,  3  Bibb*9 
Rep,  9. 

But  admiasible  to  prove  that  a  purchase  waa  partly  for  the  me  of  another.  Ore" 
gifryU  hs,  V.  Setter,  1  DaU.  Rep.  lOS. 

So  that  a  mortgage  to  A.  waa  intended  for  the  secarity  of  B.  Peterson  v.  fVIU 
t^etal,S  DdU,  Rep.  506. 

8o  that  adeedto^.  waamtrutforir.  Moydr,MLeanetux,lJohns.  Cha, 
Rep,  599. 
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Chap.  II.  B.  s.  tate  for  sale  by  auction,  which  in  the  conditions  for  sale  watf 

Contradiction - 

ofDoed 
not  admitted.     Likewise  that  a  note  aigned  by  one  partner  wu  given  on  behalf  of  ibeftrm.  Ovm* 

,  ingt  V.  Trotter  etal  X  Bibb'9  Rep,  157 

Declarationi  of  the  grantor  to  the  grantee  after  the  cxeontion  of  the  deed  of  trast, 
bot  before  the  grantee  had  acetpted  it,  are  evidenoe  to  explain  the  tniat.  Jinan 
▼.  Let,  of  Simpson,  6  Ann.  Rep,  478. 

DeeUrations  of  the  grantor  at  the  time  of  the  execution  of  the  deed— fAol  he  did 
it  onbf  for  a  «Aaf%  w  that  the  people  could  not  come  at  hia  kmd,  are  not  admnaible 
if  made  in  the  absence  of  the  grantee,  and  if  no  ground  is  laid,  tending  to  shew  fraud 
or  a  trust.  Reichfirt  v.  CMtaior  et  al,  5  Binn,  Rep,  109.  Etvide  Batch  et  al, 
?.  Straight^  3  Con,  Rep,  31. 

Supposing  that  a  mistake  in  drtwing  articles,  may  be  proved  hf  parol,  yel  in  aa 
action  on  them,  the  plaintiff  cannot  prove  bjr  parol  an  agreement,  differeni  from  that 

00  which  he  has  declared.    BamdoUar  v.  Ttite,  1  Ser^r,  &  R,  Rep,  160.    Contra, 
Baird  et  al,  ▼.  Blaigrove,  1  Wath.  Rep,  170. 

Where  the  parties  reduced  their  agi«ement  to  writing  in  a  biUoftale,  no  action 
will  lie  on  a  parol  warrant!  at  the  time  of  sale.  Mumford  et  al,  ▼.  M*Pkthon  et  al. 

1  Johnt.  Rep.  413.    M'  mUiamt  v.  HWe,  1  Wash.  Rep.  199. 

A  receipt  is  only  evidf  nee  of  a  payment  and  satisfaction,  and  may  bo  explained 
by  parol  or  other  testimony.  Maxe  v.  MUler,  C  C.  Jan,  1806,  JIf.  S.  R^.  A* 
H^  T.  Webster  et  al,  I  Jokne.  Cos.  145.  MXinetry  v.  Pearsall^S  Johns.  Rep,  316. 
Tobey  V.  Barber ^  5  Do,  68.  Tucker  v.  MaxroeU,  U  Mats,  Rep,  143.  Jahnton  ▼. 
Johnton,  ibid  359.  Tfiompton  et  al,  r,  FaMittet^  1  Peter*t  R^,  1S3.  Route  ▼. 
Lorwy  S  Johnt,  Rep.  378. 

Parol  evidence  cannot  be  given  of  a  &et  in  relation  to  which  there  exists  a  coo. 
traot  in  writing.  J^ Kinney  1,  Let*  ofLeacock,  1  Serg,  6r  R.  Rep,  87.  Jfortftoff  v. 
S^ott,  Jiddit.  Rep.  361.  But  it  was  admitted,  where  there  was  a  provision  for  com- 
pensation, on  a  contingency  relative  to  the  contract.    Work  v.  Orier,  ibid,  37[8. 

Although  written  articles  of  partnerahip  are  entered  into,  yet  parol  eridenee  is 
admissible,  to  prove  the  existence  of  a  partnership.  Widdifield  et  al,  v.  Wtddifieid, 
9  Binn,  Rep,  US, 

The  declarations  of  a  person  that  he  was  authorised  by  a  power  of  attorney  fron 
the  plaintiff  to  sell  lands,  are  not  evidence,  it  ought  to  be  produced,  or  its  loss  prov- 
ed. Vanhom  v.  Frick,  3  J^erg,  &  R.  Rep,  S78.  The  Proprietm^t  rf  JKamebeck 
Purchase  Y   CaU^i  Matt,  Rep.  4»S, 

Parol  evidence  may  be  given  of  a  sale  of  lands,  under  an  order  of  the  Orphans' 
Court,  without  a  return  made  thereon.    Rham  v.  Mhrth,  2  Teatet*  Rep,  117. 

Evidence  of  the  parol  declarations  of  a  grantor,  tending  to  invalidate  his  own  deed, 
is  inadmiHible.  Clyde  v.  Clyde,  1  Tea^'  Rep,  92.  Let,  of  Simon  v.  CUbten  et  oL 
ibid.  891.  Let.  ofHubleyet  al.  t.  White  et  qL%Do.  133.  Barren  etux,  v.JFVewA, 
1  Con.Rep.3SA,  Fa  v^e  PhaniXY,J)eyetal,S  Johnt,  Rep,  il^  Colbank^texrt. 
Y,  Jhirt,  2  Rayw.  Rep,  390, 

In  slander,  for  aay  iog  « the.Reo.  T,  S,  it  a  perjured  man,"  hio.  parol  evidenee  is 
admissible  to  prove  that  plaintiff  ism  minister  of  the  gospel.     Cuinmtn  v.  Smith, 

5  Serg.  &  R.  Rep,  440. 

Where  a  decree  of  sale  of  a  foreign  tribanai  was  by  parol,  it  may  be  proved  by 
parol.     Wood  v.  Reaeants,  C,  C,  April,  1813,  .M.  iS.  R^, 

So  it  was  admissible  in  an  action  on  an  award  for  damages  done  to  the  plaintiff^ 
land,  where  defendant  gave  in  evidence  the  record  of  a  recovery  in  a  former  action, 
In  which  a  conHmiando  was  laid,  including  the  time  in  dispute,  to  shew  that  on  the 
fbnner  trial,  the  piaiatiff  waived  his  claim  to  damages  for  part  of  the  time  laid  in 
the  ctntinuando^  and  that  the  jury  under  the  direction  of  the  Court,  did  not  inclade 
that  period  of  time  in  estimating  their  damages.  Book  v.  Brddenbach  eaar.  3  Serg. 

6  R.Rep.2M. 

In  covenant  on  a  special  warranty,  the  covenanteoi  id  order  to  shew  that  he  bit 
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stated  to  be  free  from  iDcumbrances«  and  it  afterwards  turned  chap.  n.  a.  5. 

^ CoDtradictioa 

of  Deed 
been  eviolc^  in  an  ^jeetment,  by  s  peraoii  claiming  ander  the  grantor,  majr  shew,  by  °^^  admitted, 
parol  evidenee,  what  was  the  tcatimoojr  given  on  the  trial  of  the  ejectment.  JLeaSher  — — — • 
V.  Poultmeyt  4  Bum,  Rep.  t253. 

Where  defendant  gave  in  evidence  the  record  of  a  trial  and  judgment  between  the 
aame  panieatbirt>-8is  yeara  back,  it  vaa  ruled  that  he  could  not  prore  by  parol, 
thai  the  teatimooy  then  offered,  waa  not  produced.  Leech  v.  Aiimtage,  2  Ikill. 
Mep.  125.  S.  C.  1  Ye€^9.  Rep,  lOi. 

Parol  evidence  of  a  trial  or  judgment  ia  ioadmiaaible  ;  but  payment  after  judg- 
mcni  may  be  proved  by  parol.     Vanhorn  v.  Fnck,  S  Serg.  &R.  Rep.  278. 

A  vendor  cannot,  by  aobaeqaent  declarationa,  invalidate  hia  own  act,  but  evidence 
of  independent  facts,  or  of  his  or  the  vendee 'k  dealarations  tending  to  shew  a  tup- 
preuio  vevi  or  aliegaUoJiUtiy  aa  would  warrant  the  interpoaition  of  a  Court  of  Equi- 
ty, ia  admiaaible.    Xe«.  of  Steward  v.  RichanUon,  2  Teales*  Rep.  89. 

Where  one  haa  aold  land  to  different  peraona,  hia  dealarationa  before  the  second 
sale  are  evidence  against  the  aecood  vendee  ;  atiter  of  what  paaaed  between  him  and 
such  second  vendee.  ibUl. 

In  an  action  by  a  purehaaer  of  land  at  Sheriff's  sale,  under  a  judgment  against  Jl. 
evidence  of  parol  declarations  by  ji,  that  he  had  aold  the  premiaea  to  another  pre- 
vioas  to  the  judgment,  waa'k^ed  inadmiasible.  JBaker'a  lea.  v.  Mller  et  al,  I  Tsatea* 
Hep.  305. 

An  auditor  in  a  domeatie  attachment,  who  liaa  executed  a  deeit  with  worda  of  ge- 
neral implied  warranty,  is  not  admissible  to  invalidate  It ;  nor  to  prove  that  the  coo- 
•ideration  had  not  been  paid,  if  he  signed  a  receipt  for  it.  Lea,  oJErb  v.  Underwood, 
3  TecOea^Rep.  173. 

-    Parol  evidence  is  Inadmisaihie  to  shew  that  bj  the  term  "  epecie^  in  a  policy  of 
insarance,  eertam  paper  bills  were  intended  bj  the  underwriters.    Benexet  v 
M  Clenachan,  cited  S  J>all.  Rep,  173.  Vide  AUop  v.  Qoodwin,  t  Roof  a  Rep.  196. 

Ad  Act  of  Assembly  having  made  a  certain  kind  of  money  a  legal  tender,  it  was 
\  Toled,  that  evidence  to  prove  the  meaning  of  <<  current  lawfid  nuney^*  in  a  contract 
between  the  parties,  was  inadmissible.   Lee  v«  Riddia,  1  Doll,  Rep,  175.   JBond  v. 
Baaa*a  exra,  8  Ds.  133. 

Where  the  contract  mentioned  dollars,  it  was  admitted  to  shew  that  U.  StcUea 
bank  bills  were  intended.  Mi^rton  v.  Wella,  1  Tyl,  Rep.  381.  Lazell  v.  Pinrdck, 
et  al.  Odd.  847.  Booth  v.  Tonaey,  ibid.  407. 

Where  the  covenant  waa  to  pay  1000/.  evidence  was  admitted  to  shew  that  hard 
money  was  intended.  JIfoore  v.  Moored  a  exra,  1  Coxe^a  Rep,,S&3. 

So  where  the  note  was  for  a  snm  of  money- at "  factory  pricea*^  parol  evidence 
was  admitted  to  shew  whether  the  words  had  acquired  any  technical  meaning. 
Whipple  V.  Levett,  8  Muon'a  Rep.  89. 

On  a  motion  to  set  aside  an  execotioti  on  a  judgment,  entered  by  warrant  of  attor- 
ney/ on  the  groQod  that  the  first  instalment  was  paid,  parol  evidence  of  an  agree- 
ment Chat  an  execution  might  iwie  for  proteating  the  whole  aum  waa  rejected. 
PlaMnhomv.  Cave,  8  reatet^  Rep.  370. 

In  an  action  for  the  nuilicioua  abnae  of  legal  procesa,  the  plaintiff  may  give  evi- 
dence of  a  parol-  agreement,  not  to  issae  execution  on  a  bond,  until  ailer  notice. 
Semmer  v.  ffili,  4  Serg.  l^R.  Rep.  19. 

The  only  legal  evidence  of  the  time  of  filing  a  narr.  affidavit  of  defence^  &c.  is  the 
endorsement  of  the  clerk,  and.  parol  evidence  will  not  be  received.  Brun  v.  Jknad, 
1  Brofwne*a  Rep.  323. 

Pftrol  evideDoe  was  admitted  of  the  payment  of  the  consideration  money,  in  an 
action  to  recover  damages,  for  the  breach  of  an  agreement  for  the  aale  of  landa. 
BaU  V.  j9ndrew»,  4  DalL  Rep.  158. 

But  not  10  shew  that  the  sum  in  a  receipt  of  twenty-^ve  years  standing  yw  con* 
tinental  money.  Robert  et  al,  t.  Oarnie,  3  Cainea^  Rep,  14. 
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Chap.  11.  9. 5.  out  that  there  was  a  charge  affecting  the  eatate,  on  which  ac- 

CoDtrtdiotioh  ^^_____^_^__^ 

of  Deed      ' 

Dot^dmitted.  g^  j^  ^^^  ^j^  considemtion  monej  noi  paid.  Shephard^.  little,  14  JofmM.  JRtp. 
(  210. 

In  flpeetal  Msampsii  for  damagei,  on  a  breach  of  promiae  to  oMvej  the  privilege 
of  a  vater  eourfle,  parol  eyideoee  of  the  agreement  was  admitted.  Clyde  t.  C^fde, 
I  Teatei*  Sep.  99. 

Parol  fTidenee  of  a  peraoo  hay'm^  a  freehold,  ia  admiiaible,  to  shew  a  settlement 
gained  bv  a  pauper.  Commoftwealih  r.  Jemdng*,  1  Brvm/e  Sep,  197. 

.The  real  lime  of  the  delivers  of  a  deed  may  be  shewn  bj  parol.  Geiti  el  ux.T. 
Odenhdmer,  4  Teaiew*  Rep.  278.  But  its  aeknowledgmeot  eannot.  Pen&ten  w. 
Button,  3  Can.  Rep,  406. 

Parol  eTidenee  is  inadmissible  to  shew  that  a  lease  executed  in  the  name  of»  and 
reserving  a  rent  to,  one  person,  was  mtended  for  the  benefit  of  another.  Jackson 
▼.  ex.  d.  Bmnel  et  aL  y.Fotter,  It  Jo/me.  Rep.  488. 

r'  Though  parties  and  privies  are  estopped  from  eontradieting  a  written  inatmment 
by  parol  proof,  the  rule  dors  not  apply  to  strangers.  Oveneen  ofBerSn.  v*  Over- 
teeraef  JVhrmch,  10  Joknt.  Rep.  229. 

In  some  eases  parol  evidence  of  an  agreement,  potterior  to  a  written  contract, 
would  be  admissible.  Barber  r.  Brace  et  id.  3  Cen.  Rep.  9.  Cootra,  ^/ifls/^cf  el  al» 
T.  MPhereon  et  al.  1  John*.  Rep.  413. 

Parol  evidence  of  a  convietinn  for  felony,  is  inadmissible,  though  the  reeotti  WM 
burnt,  there  being  a  transcript  in  the  Ckmrt  of  Exchequer.  Hilttw.  Cohm^  14  JoAnt. 
Mep.  182. 
f  Quere,  Can  parol  evidenei>  be  given  of  the  lou  and  contents  of  a  discharge  under 
'.  the  insolvent  law.  Schenck  et  aL  v.  ffooUey,  S  Cainee*  Rep.  100. 
/  Parol  evidence  of  the  contents  of  a  papt^r  relating  to  facts  collateral  to  the  isne, 
^   is  sufficient  Mumford  v.  Borene,  ,^th.  JV*.  P.  40. 

/       PaP)l  evidence  is  inadmissible  to  prove  the  grounds  of  a  regular  judgment  of  ft 
V  Court  of  competent  jurisdiction .  l^ffg"  v.  i>^,  8  Aia99.  Rep.  99. 

On  a  bill  for  specific  execution  of  a  mairiage  airreement,  parol  evidence  of  the  roftl 
intention  oi  the  parties  admitted.  Fletninffa  v.  WWu,  8  CalP$  Rep.  5. 

In  the  construction  of  contracts,  the  situation  of  the  parties,  the  subject  matter  of 
their  transactions,  and  the  langitage  of  their  instruments  are  to  be  taken  into  conai- 
dSeratioo.  Sumner  adm.  v.  ffilHanu  et  al.  8  Maet.  Rep.  162.  F^wle  v.  Bigetew^ 
to  Do.  379.  Leland^.  Stone,  iHd  459.  Bbpkinav.  rowtjr,  tl  Do.  302. 

A  promise  to  pay  the  debt  of  another,  must  be  entirely  in  w  iting,  and  cannot  be 
added  to,  or  varied,  nor  so  far  explained  by  parol  evidence,  as  to  afieot  its  import. 
Clarke  y.  RutteU,  3  Ball.  Rep.  424. 

A  bill  of  parcels  delivered  by  /.  stating  the  goods  as  bought  by  i>  £^  /.  is  not  coo* 
elusive  evidence  against  J.  tliat  the  gooils  were  their  joint  propertT'-bot  the  real 
circumstances  may  be  explsined  by  parol.  Barritr.  Johmten,  3  Cranck*e  Rep.  311. 
Parol  evidence  is  not  admissible  in  an  action  on  the  covenant  of  si'isin,  to  (irove 
prior  claims  on  the  land.  Pollard  et  oL  v.  Dmght  etal.^  OnxnchH  Rep.  421.  Nor 
to  alter  the  condition  of  a  bond.  Atkinton  v.  Scott*9  exrt.  1  Bcttf*§  Rep.  307.  Bnt 
it  is  to  shew  that  an  absolute  bond  was  intended  as  a  counter  security.  T%ddetux* 
V.  Riveri't  exrt.  1  Deetaut.  Eq.  Rep.  155. 

An  erasure  in  a  deed  in  pursn»nee  of  an  agreement,  whether  )>r»or  or  wubtequent 
to  its  execution,  does  not  avoid  it,  and  such  consent  may  be  proved  by  parol.  S^eakc 
et  al.  V.  U  Stateo,  9  CranehU  Rep.  28. 

Where  a  check  was  drawn  by  the  cashipr  of  an  Ineorperated  beak,  and  H  w» 
doubtful  on  its  face,  whether  it  was  an  official  or  a  private  act,  parol  evidence  was 
admitted  toshew  that  it  was  a  private  act.  Mechamekt  Bank  v.  Bank  of  Columbia, 
5  Wheat.  Rep.  326. 

Where  a  deed  mentions  the  course  and  distance  of  a  line,  wit  hoot  any  other  de« 
aeriptioo,  parol  eTldenoe  b  admissible  to  profe  that  marked  trees  not  in  the  eimne 
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count  the  purchner  refused  to  compVete  his  contract ;  it  was  chap.  n.  t.  5. 

. Conti'Mliction 

of  Det-d 
or  termiBiitioii  of  th&t  line  to  be  the  line  intended.    Baker  r.  Seekri^ht^X  B.  ^Vit  admitted. 
Mitnf.  Bep.  177.  Fx.'9\i\^  MtdtHetun  v.  Perry, 9  Bay^tBep,  539.  MbHck  v.  BaxC'    - 
brig*9earrt.  I  Marih.  Bep.  96.  Mageehan  v.  Les.  fifAdamtt^  2  JEfmn.  Bep.  109. 

Quere,  Whether  proof  of  eonfession  by  the  anignor  of  a  bood,  after  the  auign- 
ment,  that  the  money  had  been  been  paid  to  him  before  the  asaignment,  can  be  given 
im  evidence  against  the  ataignec.  LewU  v.  hom^^  3  Mnnf,  Bep.  t36.  . 

A  party  to  an  inatrament  nAy  be  a  vitncaa  to  facta,  tubteguent  to  tbe  ezecation  1 
ihereofi  which  tend  to  inralidate  it   WSb  ?.  Danjwth,  1  J>ay*9  Bep.  301. 

Where  the  record  of  a  judgment  ia  ol  a  term  generally,  and  it  ia  material  to  a^ 
eertaio  the  particolar  day  on  whieh  it  waa  rendered,  it  may  be  ihewo  aHumk, 
Tmmg  V.  Xenyon^  9  Day^i  Bep.  S52. 

So  i^poo  an  iaaoe  under  the  kite  banknipt  lav  of  the  (T.  SUttew^  the  apeeifie  aet  of 
bonknipfey,  and  the  day  on  vhieh  it  waa  eonunitted,  may  be  proved  by  parol.  Bel- 
den  r.  M^dmardi,  ibid.  846. 

Where  the  grantor  deaoribed  the  preroiaea  ta  the  &rm  on  whieh  he  then  dwelt, 
the  ambiguity  was  held  a  latent  one,  whieh  might  be  explained  by  evidence  oA'iiiMb. 
Jh9&tSle  ettacv.  Blaketley,  4  Bay'e  Bep.  965.,465. 

The  alteration  of  a  writ  of  attachment  may  be  proved  by  parol  evidenee  in  a  soit  ^ 
between  other  parties,  to  ahew  a  disaolotlon  of  the  Tmn  created  by  the  attachment. 
JPeek  w.  mi,  S  Can.  Bep.  1S7. 

In  an  action  for  fraad  in  the  sale  of  a  privilege  under  a  patent  right,  the  plaintiff 
proved  that  a  certain  patent  had  been  grantt>d  previously  to  a  third  peraon,  and  then 
ofered  pafol  evidence  to  shew  that  defemiant's  patent  waa  the  aame;  held  admkat- 
Me.  Bull  et  al.  ▼.  JPrait,  I  Con.  Bep.  542. 

Fvol  evidence  admitted  to  shew  that  it  was  the  onderstanding  of  the  parties,  that 
the  demand  and  notice  required  by  law  to  charge  the  endorser  should  be  diapenaed 
-With;  '* I  do  request  that  hereafter,  any  noiea  that  may  fall  diie  in  the  V.  Staiee 
Sank,  in  which  I  am  or  may  be  endorser,  diall  not  be  protested,  as  1  will  consider 
myself  bound  in  the  same  manner  as  if  they  were  legally  proteatcd."  The  Umen 
Bank  v.  Hyde,  6  fVheat.  Bep.  572. 

Parol  evidenee  of  the  contents  of  a  confession  made  by  a  defendant  on  a  criminal    ' 
praaecution,  and  redoeed  to  writing,  ia  admisaible  in  a  civil  action.    Patien  v.  Free-'  / 
man  ei  al.  I  Ceacee  Bep.  tlS. 

Though  there  may  be  a  written  confession  of  the  accosed,  taken  before  a  Judge,  ' 
parol  testimony  of  confeasioos  OD  other  occasions,  are  admisaible  in  evidenee.  The  '> 
State  V.  WiUay  1  Cextt'e  Bep.  4S4.  . 

A  party  who  hA  a  mutilated  paper,  shall  not  be  permitted  to  prove  the  oatare     * 
«Bd  eontenu  of  the  part  torn  oiF,  b;  parol  testimony.  Admimetraier  ff  Price  ▼.  Ad"    • 
mimetrator  of  TaUmdm,  I  Coxe*%  Bep.  447. 

In  an  action  on  a  note,  wherem  the  defendant  proroiaed  to  pay  the  plaintiff  twelve 
months  after  date  two  hundred  and  fifty  dollars  in  brown  cotton  shirting,  at  the  price 
•f  thirty  cents  per  yard,  the  defendant,  after  a  deftolt,  offei^  evidence  to  shew, 
that  cloth  of  that  deacription,  at  the  time  the  note  became  payable,  waaof  l^aa  mine 
than  thirty  cents  per  yard  ;  bHd  inadmissible.  Brooke  v.  Hubbard,  S  Con.  Bep.  SS. 

Parol  evidence  of  a  peraon's  aeting  as  constable,  admisaible.  Stout  ▼.  Mopping- , 
1  Hale.  Bep.  19S, 

8o  td  prove  a  defendant  a  Judge.    Oratx  v.  WiUon,  1  Hale  Bep.  419. 

Adminiatratious  cannot  be  proved  by  parol.  Bay  v.  Bruere  et  aU  I  Halt,  Bep, 
StS 

Where  the  pbintiff  gave  to  the  deputy  Sheriff,  who  had'the  defendant  on  a  ea. 
oa.  a  writing  stating  that  he  wished  the  defendant  shewed  aa  much  InMgence  aa  lie    . 
eonld,  with  aafety  to  himself,  and  without  hazarding  the  debt ;  held,  that  parol  evi- 
deaoe  of  tlie  converaatiooa  between  the  plaintiff  and  the  officer,  at  the  time,  and  of 
cxtraneooa  oireamatancea,  to  ascertain  the  natore  of  the  indvlgence  whieh  (he  officer 


\. 
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Ch»p.  n.  •.  5.  not  permitted  to  the  seller  to  prove  that  the  auctioneer,  at 

Contradiction  • 

of  Deed      """"  — 

not  admitted,  ^g,  iq  ,hew  the  prisoner,  was  admiuible.  Ely  et  td,  ▼.  Adamt,  t9  JohnM,  Rep,  315. 

I        Where  the  worda  "  Brituh  vfdght,"  in  a  charter  parly  mt^y  have  two  meaniogf, 

it  is  such  ft  latent  ambiguitj,  as  tf>  warrant  the  introdaotion  of  {larol  teatimonj,  la 

shew,  whether,  in  eommfreial  usage,  it  is  onderatood  to  mean  ^rott  or  nett  we^t. 

Geddard  ▼.  JBulow,  1  Mitt  &  M'Cord't  Rep,  45. 

Where  an  agreement  is  reduced  to  writing,  h11  pre? ioos  negotiations  reatiog  ia 
parolf  ftre  extinguished  and  cannot  he  resorted  to  for  the  purpose  of  helping  oaty  or 
of  explaining  its  meaning.  Parhhurtt  ef  dl.  v.  Fttn  Cortland^  1  Johm,  Ch.  R^» 
273.  Smith  v.  fVUKamt,  1  CaroSna  Law  Repot,  963.  n.  Cases  of  fraud  are  excep- 
tions to  this  rale.  iUd.    Et  Tide  Marthatt  v.  Spnttt^  Jiddia.  Rep.  360. 

Parol  evidenee  is  inadmissible  Ut  support  an  agreem^-nt,  set  up  in  coutradietioo 
to  a  deed.    Mavan  et  ux,  ▼.  Hayt^  1  J6hn9,  Ch,  Rep,  338. 

So  to  prove  a  title  to  the  service  of  a  S'trvant,  where  the  platntifT  has  set  out  in 
hia  narr.  a  title  by  indenture.    Mallet  al,  v.  Gardner  etal.  I  Matr.  Rep,  171. 

The  date  of  a  policy  of  insurance  may  be  inquired  into  by  parol  testimony.  Earl 
w,  Shav,  I  Johnt,  Cat,  "SIS. 

Where  several  lots  are  mortgaged,  the  mortgagor,  or  purobaser  under  him,  can* 

not  set  up  a  parol  agreement  made  at  the  time  nf  the  mortgage,  that  in  caae  either 

*  of  the  lots  were  sold,  the  mortgagee   would  relfaae  the  lot  so  purchased,  on  being 

paid  a  certain  sum  per  acre  by  the  purchaser.    Stephena  et  al,  ▼.  Cooper  et  al.  I 

Johu,  Ch.  Cat.  435. 

A  defendant  in  a  writ  of  partition,  sets  up  that  there  was  a  will  disposing  of  the 
land,  which  eould  not  be  found  ;  he  proved  its  legal  exeeution,  that  the  testator  oa 
his  death  bed,  recognised  its  existence,  and  when  it  could  not  be  found  said,  he  b»> 
lieved  it  must  have  been  left  with  J.  Af.,  who  drew  and  witnessed  it.  Held,  that 
parol  evidence  of  its  contents  was  admissible.  Reevet  v.  fiooth  et  al.  2  Rep:  Contt. 
Ct.  S.  Car.  334. 

Parol  evidenee  received  to  prove  the  loss  and  existence  of  *a  marriage  settlement, 
corroborated  by  other  deeds,  referring  to  and  speaking  of  the  settlement;  the  con- 
tents of  the  lost  deed  also  ascertained  by  reference  to  other  deeds,  and  the  whole 
deed  of  settlement  construed.  Potto  v.  Cogd^  1  Bettaut.Eq,  Bep.  454.  But  the 
drawer  of  such  settlement  shall  not  prove  that  the  iotentioa  of  such  deed  is  differ- 
ent from  what  appears  on  its  face,  the  being  no  allegation  of  fraud.  Dupree  v. 
JI^Bonald,  4  Do.  809. 

Parul  evidence  of  a  parol  aale  of  land  in  a  cas€  not  tinctured  with  fraud,  will  nit 
be  received.  Atkew  v.  Poyat,  2  Dtttaut.  Eq.  R^.  145.  Givent  et  ux  .▼.  Calder, 
ibid.  171.  • 

But  it  is  adroiastble  to  explain  the  meaning  of  the  parties  in  marriage  articles, 
when  a  conveyance  is  called  for.    Keimiagt  v.  WiOit,  2  CaJPt  Rep.  5. 

Parol  evidence  of  the  eopversation  between  the  tesutor  and  the  penner  of  his 
will,  as  to  the  occasion  of  particular  bequests,  admitted  to  shew  that  those  bequests 
were  in  satisfaction  and  lieu  of  an  anterior  provision  for  those  legatees  made  by 
deed  |  «nd  the  legatees  pot  to  their  electbn,  to  Uke  under  the  will  or  deed.  W^ 
ieyetoLv.  Langttajfexr.  3  Bettaut.  Eq.  Rep.  504. 

So  to  prove  the  intention  of  ih«;  testator,  to  dispoae  of  the  properly  ia  a  manner 
not  apparent  on  the  face  of  the  will.  But  such  was  its  obscurity  that  the  testimony 
if  received,  would  not  have  explained  it.  Rothmahler»t  admx.  v.  Jl^ert  et  al.  ^Do. 
215. 

Q^ere^  if  parol  evidenee  admissible  to  prove  that  a /lofenf  was  obtained  by  fraud. 
Wttherintcn  v.  AfJkfmld^  1  H.  ^JHunf  Rep.  306.  Sed  vide  SamNeton  et  al. 
▼.  ffelU^  ibid,  nete,  307. 

Parol  evidence  not  admissible  to  shew  that  the  devisor  used  the  word  **  hetrt/*  in 
a  different  sense  from  the  1^  meaiUog.  Ben  ex.  d.  SUthU  Aorv  ?.  Marnth  » 
Cors&'fM  Lam  Repot,  491. 
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the  time  of  the  sale^  had  given  public  notice  of  the  incum- chap.  ii.  •.  5. 

Contr;«diotioD 
— ~       of  Deed 

The  JQttice'k  record,  the  justice  and  the  jury,  will  be  admitted  to  testify  whether  not    ulmitted. 
a  eertain  elaim  was  brought  in,  to  be  an  off-set,  on  a  trial  at  lawjn  the  State  of  JWtP  m-^-^mm.^^^ 
Torh.  Steveru  ».  Paine,  2  R00V9  Rep.  83. 

A  parish  record,  containinj;  a  grant  of  money  by  the  inhabilaols  of  a  parish,  may 
be  contradicted.  Bangty,  Sninoetal.  IMiut,  Rep.  181. 

Parol  evidence  admitted  to  prove  that  a  eotiveyancc  was  acknowledged  in  Court 
at  a  different  time  than  that  stated  in  the  record.  EBiottU  lei.  v.  Osbom,  1  liar. 
^  M'ffen.  Rep.  146. 

Parol  evidence  admitted  to  disprove  the  certificate  of  a  Justice,  who  took  the  ac* 
knowledgment  of  a  dee<l,  by  proving  an  iUibi  of  the  grantor.  Smith  v.  ff^'ord',  9 
Root*a  Rep.  374. 

A  Conrt  of  Chancery  will  give  rrlief  against  the  mistakes  of  a  scrivener  in  draw- 
ing a  deed  which  is  executed,  and  against  those  wishing  to  take  advantage  of  it  £/• 
more  v.  Austin,  ibid.  il5. 

Parol  evidence  cannot  be  received  to  shew  that  a  deed  stating  a  eonrse  for  thirtyA 
six  chains  meant  twenty-nine  chains.    Jackton  ex.  d.  Ptanam  ei  al.  v.  Boven,  l^ 
Cmnet*  Rep.  358. 

Where^a  printed  blank  poHcyof  insurance  on  cargo  was  used,  and  the  blank  filled  i 
up  on  profits,  and  the  valuation  in  writing  when  taken  in  connection  with  the  printed  \ 
words  was  a  valuation  of  the  goods,  parol  evidence  was  held  inadmissible  to  explain  J 
the  intention  of  the  parties,  tftere  being  do  ambiguity  in  the^worda  as  they  stood.  / 
Mwnford  v.  BaUett,  1  Johnt.  Rep.  433. 

In  an  action  on  a  bond  given  for  the  priee  of  a  chattel  sold,  the  defendant  eannot 
give  in  evidence  a  want  or  failare  of  consideration  on  the  ground  of  false  represen- 
tation or  warranty  of  the  chattel  sold.   Vrooman  v.  Phelpa,  3  Johno.  Rep.  \77. 

In  an  action  by  the  assignee  of  a  bond  agamst  the  obligor,  parol  evidence  that  the  . 

prrncipal  or  interest  of  the  bond  was  intended  to  have  been  made  payable  at  a  later 
date  than  appeared  on  the  face  of  it,  is  inadmissible.  Daroio  v.  Cammel,  Addia* 
Rep.  233.     Cook  v.  ^hnbrote,  ibid,  393. 

Where  by  articles  of  agreement  a  stipnlatioo  was  entered  into  to  give  a  deed  of 
amve^cmce,  evidenee  was  admitted  to  prove  that  the  parties  intended  a  deed  con- 
▼eying  the  land/rve/rom  attincumbraneeo,  Zantxinger  v.  Ketch^  \DaU.  Rep.  132. 

A  contrcu^  undet  seed  was  set  aside  in  Equity  upon  circumstantial  evidence  of  its 
ftbandonment     Cringan  et  al.  v.  Mcholwn'o  ears.  1  Hen.  ^  M.  Rep.  488. 

If  defendant,  in  his  answer  to  a  bill  in  Chancery  to  compel  the  specific  execution 
of  a  written  agreement,  deny  the  obvious  interpretation  thereof  according  to  its 
vords,  parol  evidence  on  the  part  of  the  complainant  is  admissible  to  explain  it. 
Couttor,  Craig,  ibid.  t\%. 

An  agreement  completed  by  the  execution  of  the  proper  deeds  of  conveyance, 
cannot  be  altered,  unless  there  hefrmtd^  or  manifest  error  or  mistake,  when  it  may 
be  correeted  in  Equity.     Vance  v.  Walker^  3  JBen.  UM.  Rep.  288. 

If  .4.  agree  under  seal  to  sell  B.  a  tract  of  land  lying  on  a  certain  creek  without 
specifying  any  boundaries,  and  a  particokr  tract  is  shewn  to  S.  as  the  land,  parol 
evidenee  may  be  admitted  to  shew  either  that  A,  had  no  land  there,  or  not  that  par- 
ticular tract.     Buster's  exfs.  v.  Wallace,  4  Hen  &  M.  Rep.  82. 

Notwithstanding  an  absolute  bargain  and  sale,  and  receipt  at  the  foot  thereof  in 
full  for  the  consideration  expressed  therein,  the  vendor  under  certain  circumstances 
may  retain  an  equitable  lien  on  the  land  for  the  purchase  money,  even  against  a 
vendee  having  notice  of  such  an  agreement  between  the  parties.  Duval  v.  Bibb, 
ibid.  113. 

A  vendor  who  has  given  a  conveyance  and  delivered  possession,  has  not  a  lien  for 
the  pnrchase'money  due  on  u  bond,  against  a  8Tibs(tqu<;nt  ju>l'<.iie  >t  creditor.  Semple 
V.  Bnrd,  7  Serg.  U  R,  Rep.  286.    Et  vide  KaufeU  v.  Bower,  ibid.  64. 

A  a 
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Chap.  II.  t.  5. 
Conimfliction 

of  Det^d 
DOC  admiited. 


M)  Guniiis  V 
Erhari, «  H. 
Black.  282. 

r2J  Powell  V. 
J&ninands, 
12  East,  6. 

(3)  Buekler 
V,  Millerd, 
2  Vent.  lOr. 

(4)  Wood- 
bridge  v. 
Spooner, 

S  Barn,  fie 
Aid.  233. 


EXPLANATION  OF 

brance^l}(c)  In  like  manner,  where  printed  conditions  of  sale  of 
timber,  growing  on  a  certain  close,  omitted  to  state  any  th'tng  of 
the  quantity,  parol  evidence  that  the  auctioneer,  at  the  time  of 
the  sale,  warranted  a  certain  quantity,  is  not  admi8sible.(2)  So 
where  a  bond  is  conditioned  for  the  performance  of  certain  acts, 
the  condition  is  conclusive  on  the  parties,  and  cannot  be  con* 
trolled  by  any  parol  evidence  that  the  agreement  was  other- 
wise,(3)(e/)  nor  is  such  evidence  admissible,  unless  for  the  pur- 
pose of  shewing  that  the  instrument  is  void  altogether,  as  being 
obtained  by  fraud  or  misrepresentation.  So  where  a  promis- 
sory note  is  made  payable  on  demand,  evidence  cannot  be  ad- 
mitted to  shew  that  it  was  not  to  be  paid  till  after  the  death  of 
the  maker.(4)''(e)    But  if  an  ambiguity  arise,  it  may  be  ex- 

Thoagh  a  deed  refer  to  matter  extnnsio,  to  explain  whieh  a  resort  to  parol  evi- 
dence may  be  occesMiry,  that  will  not  anthorite  parol  evidence  to  be  givn  toespUia 
or  coiitmdici  the  deed  itself.  South  CaroUna  Society  v,  Johmon,  1  M^Cord,  Bep. 
41.    £t  Tide  MtUing  et  al,  v.  Cranhfield^  ibid  25B.— Ax.  Ed. 

(c)  The  general  role  of  law  it,  that  parol  eyidenea  of  declarationa  of  an  auction* 
eer  to  contradict  the  written  terms  of  tale,  are  not  admissible.  Let.  of  WrigJUf. 
Deklyne,  1  Peters*  Rep.  199.  Sed  vide  contra  ffamvright  t.  Bead  et  al,  I  Det- 
auwt-  Eg,  Rep.  673.— An.  Ed. 

(</)  Parol  evidence  is  admissible  to  shew  that  when  «  bond  was  executed,  it  wu 
•gi<eed  that  it  should  be  void  on  a  particular  contingency.  Field  et  al,  v.  Biddk^ 
2  DaU.  Rep.  171.  S.  C  1  Yeate^  Rep,  132.  Et  vide  3  Bitin  Rep.  315. 

So  I  hat  it  was  deliverrd  as  an  etcrow.  Skinner  v.  Bendrick^  1  Aool't  Rep,  2S2. 
Paxolhig  et  al,  ▼.  U.  Statee,  4  Cranch^t  Rep.  219. 

So  m  Chancery,  that  a  bill  of  sale  of  chattels,  though  abaolttte  on  its  face,  was  in- 
tended as  a  mortgage.  Ron  v.  JVbrveU^  1  ITcmA.  Rep,  19.  Markt  et  al.  ▼.  PeOt 
1  Johtu.  Ch,  Rep,  594.  Strong  et  al.  v.  Stewartf  4  JD».  167.  Dabney  v.  Grwfi,  4 
Ben.  &  Munf.  Rep,  101. 

So  of  a  deed.  Waehhum  ▼.  Merrillt,  1  Day^o  Rep.  139.  Rtuf  v.  Buth,  1  Rootle 
Rep.  ^\,  Morgans.  Minor,  9  Do.  9S0. 

That  a  onnditiooal  note  was  delivered  as  an  escrow.  Couch  v.  MSteker^  8  Con, 
Rep.  302.  El  vide  Fietmnge  v.  WilUt,  2  CalPs  Rep.  5.  Robertoon  v.  Campbell^  ibid. 
421.  Gateroood  v.  Bumo,  3  Do.  194.  Berbert  v.  mte,  ibid.  239.  Dabney  etaLr. 
Green,  4  If.  6f  Mv^f.  Rep,  101.  Chapman  v.  Turner,  1  CalPe  Rep.  8S0.  JBng  v. 
JVewman,  2  Mimf.  Rep.  40.  Contra,  The  adm.  ofMTeer  v.  Sbeppard,  I  Bay*i 
Rep  461.  Bolmeav.  Simon$,SDeteau9.  Eg,  Rep,  149.  Dickereonv,  Dickerton^ 
1  Carolina  Lavf  Repo»  262. 

parol  evidenc*  that  a  note  was  given  as  an  indemnity,  is  inadmissible.  Perkku  v. 
Kent,  1  RooVt  Rep.  312.  Et  vide  Converse  v.  MonUon,  2  Do.  195. 

So  that  a  note  lor  value  receired  was  given  for  a  consideration  bad  m  law.  Ketehtm 
V.  Scribner,  I  Root^t  Rep.  95. 

Where  no  place  is  mcniioned  in  a  note,  at  which  the  money  is  to  be  paid,  parol 
evidence  is  admissible  to  shew  at  what  place  it  was  agreed  to  pay  it.  Thompem  ?• 
Ketchanit  4  Jotmt.  Rep,  285.— Am.  Eo. 

(e)  Parol  evidence  is  admissible  in  an  a6tion  by  (he  endorsee  against  the  endor- 
ser of  a  note,  endorsed  in  blank,  to  shew  that  at  the  time  of  the  eodortement,  the 
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plained  hj  evidence,  though,  in  this  case,  a  distinction  has  been  ciwp.  Ii.  •.  5. 
made  between  what  is  called  a  latent  ambiguity,  and  that  which '^p^^"*^'?" *^ 
is  not  so.     The  latent  ambiguity  is  that  which  does  not  appear  J 

on  the  face  of  the  instrument,  where  every  thing  seems  right  M^j^n^g^^ 
and  clear,  but  the  meaning  being  rendered  uncertain,  by  the^  wman, 
proof  of  some  fact,  the  law  permits  the  removal  of  the  doubt  che^ly's  oate, 
bj  the  like  evid  ence.  sco.fis.  s.  P. 

And,  therefore,  where  a  testatrix  devised  her  estate  to  her(s)  Doedem. 
cousin,  John  Cluer^   there   being  both  father  and  son  of  that^*^*^®''- 
name,  parol  evidence  was  admitted  to  shew  that  the  son  was 7 East, 299. 
the  person  meant  ;(I)  and  where  a  devise  was  made  to  one  bj 
the  name  of  Mary,  whose  name  was  Elizabetk,(S)  this  also  was 
permitted  to  be  cleared  up  bj  parol  evidence,(/)*  for  in  all  these 


cndoraee  received  the  note  under  an  agreement,  that  he  should  not  have  recourse 
upon  it  to  the  endorser.  ffiU  r.  Bbf,  5  Sei^.  &  i?.  Rtf  363. 

Where  defendant  endorsed  in  blanli  the  note  on  which  soit  was  brought,  he  can- 
not prove  th-tt  his  endorsement  was  merely  for  the  purpose  of  a  power  of  attorney. 
ffimg-erfirdx,  Tfwmnn,Kirb,Rep,  393.  Vide  1  Root*»  Rep,9Ql,  Smith w,  Rarker, 
Und  207. 

The  makers  and  endorsers  of  a  promissory  note  nay  legally  stipulate  by  a  parol 
agreement  that  there  shall  be  no  recourse  over  to  them  under  certain  oiroamslanees 
Cunumng'9  v.  Fi»her,  1  Anth.  A*.  P.  Caa.  4. 

In  an  action  of  faWyhcso?  agninst  bail,  the  defendant  pleaded  that  another  person 
of  the  same  name  and  description  became  bail,  and  traversed  that  he  a^ai  the  person 
named  in  the  bail  piece.  At  the  trial  it  was  proved  that  the  name  of  ElnaiXan  . 
^Mle  was  iDsertrd  in  the  bail  piece  ;  but  Stephen  Mrton  was  the  person  who  in. 
tended  to  become  bail,  and  who.  In  fact,  appeared  before  the  Judge  who  signed  the 
acknowledgment  on  the  bail  piece.  It  was  held,  thHt  this  evidence  was  admissible, 
and  sufficient,  on  the  issue  joined,  as  to  the  identity  of  the  person.  Renoard  v.  JVb- 
blcy  2  Johru.  Cat.  «93.  ^ 

In  an  action  of  ejectment  for  a  lot  in  the  railitaiy  traet  on  the  demise  of  P.  S.  the 
plaintiff  produced  in  evidence  a  patent  to  P.  S.  issued  in  pursuance  of  9tat.  in  JMnv 
FerA?.  The  defendant  proved  iliat  there  was  another  person  of  the  name  of  P.  S, 
in  existencf,  who  wns  loo  >nong,  during  the  revolutionary  war,  to  be  a  soldier,  and 
the  lessor  of  the  plaintiff  .had  not  himself  been  a  soldier  during  that  war  ;  and  it  was 
held  upon  this  evidenee,  that  the  defendant  was  entitled  to  judgment.  Jacktohex* 
d,  ShuUze  et  al,  v.  Goe«,  13  Johnt,  Rep.  518.— Am.  En. 

{f)  A  will  most  be  judged  of  ear  tucertdtunat,  and  where  there  is  neither  &»-  \ 
tent  nor  jto/eni  ambiguity,  extrinsic  evidence  shall  not  be  received.    Duncan  t.     \ 
Duncan  et  al.  S  Teatet*  Rep.  302.    Mann  et  al,  v.  Mann  et  al.  1  Jokne.  Ch.  Rep.   J 
381  I  and  confirmed  in  Error,  14  Johns.  Rep.  1. 

Parol  evidence  is  inadmissible  to  explain,  vary,  or  enlarge  the  words  of  a  will, 
ezeept  in  the  ease  of  a  latent  arobiguitv,or  to  rebut  a  resulting  trust.  Mann  et  al.  v. 
T%e  exr.  of  Mann  et  al.  1  Johnt.  Ch.  Cat.  231 ;  and  Confirmed  on  appeal.  14 
Johnt  Rep.  I. 

A  latent  ambignity  may  be  explained  t»y  parol.  Peitch  ▼.  Dicleton,  1  Maton*t 
Rep.  10. 

•  Themat  dem.  Bvant  t.  Thonuu^t  T.  Rep.  671.  The  teitator,  after  lewral 
devises,  proeeeded  thus;  Item,  I  give  to  my  four  daogbters,  Margaret,  Anne, 
Mm9,  and  EUtObeth,  one  shilling  eaehr  item,  I  gite  to  my  grand-ehildren  of 
Llaa^vftuf,Jlrme,  EUzabeUi,  and  Elinor,  M.  eaeh:  item,  I  gite  to  my  grand- 
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Chftp.  II.  ff.  5.  cases,  the  heir's  objection  arose  from  parol  evidence,  and  there- 

^"lateot?^*'  fore  parol  evidence  ought  to  be  received  to  answer  it     So  if  a 

.  man  having  two  manors  called  Dalct  levj  a  fine  of  the  manor 


k' 


1)  Itoii.        oi  DaleJ(\)  witliout  farther  description,  circamstancee  may  be 
br.  67e.       given  in  evidence  to  prove  which  manor  was  intended,  for  this 

is)  Doe  dpro.  is  not  to  contradict  the  record,  but  to  support  it.(2)    And,  ia 
Veeiand  v.    ^j^g  manner,  where  a  man  having  a  house  in  London^  and  also 
iT.Rfp.  701.  wine  vaults  under  a  yard  belonging  to  it,  which  wine  vaults 

VmvoX  evidence  is  not  nclmissible  to  shew  that  a  scrivener  in  drawing  a  will,  in- 
serted words  of  the  meaning  of  which  be  was  ignorant,  in  order  to  Tary  the  effect 
of  its  dispositions  although  it  may  be  receivefl  to  explain  a  ItOefU  ambiguity,  or  to 
rebut  a  remhing  trmt^  or  in  case  of /rand  or  mistake,  to  annul  the  will.  IddingM  et 
al. V.  IdiUfigt,  7  Serg.  6f  R.  Hep.  111.  ,  , 

It  seems,  the  rule  allowing  parol  evidence  in  regard  to  written  instranwnts,  ought 
rather  to  be  restrained  than  extended,  ibid. 
^  Parol  eviflence  is  not  admissible  to  shew  the  inadequacy  of  (he  peraonfl  estate  of 

the  testatrix  to  satisfy  the  purposes  of  (he  will;  but  with  regard  to  real  estate,  ftarol 
evidence  would  be  admissible  for  that  purpose,  if  an  intention  to  pass  realty  appeared 
on  the  will.  Janea  v.  Curry,  I  Sivanaton^s  Ch,  JRep.  66. 

Parol  evidence  is  ad  missible  to  prove  thai  a  legacy,  given  to  Samud  P.  was  in- 
tended for  WUHam  P.  though  there  were  persons  of  both  names.  PoweU  v.  Bid/Be, 
2  DaU.  Rep,  70. 

So  if  there  be  a  devise  of  a  lot  ^  on  IVdrdstreet,  in  the  occupation  of  J.  S"  And 
the  lot  lies  on  Fourth^ttreet,  and  was  in  the  occupation  of  J.  S.  this  Is  a  latent  am* 
bigui(y,  and  may  be  explained  by  parol  evidence.  Let.  of  AUen  v.  Lyons,  C.  C. 
Jan,W\,M,S.  Rep. 

A  patent  was  granted  to  David  H,  and  parol  evidence  was  admitted  to  shew  that 
Daniel  If.  was  intended.  JaCkaon  ex.  d.  Diclnon  etal,^,  Stanley,  10  Johns.  Rep. 
133.  £t  vide  Jackson  ex.  d.  Shulizet  al,  V.  Goes,  13  Do.  513.  Sed  vide  Jackson 
ex.  d.  Houseman  v.  Hart,  18  Do.  77. 

Parol  evidence  of  the  testator's  circumstances,  and  conneotion  with  the  legatees, 
between  the  making  of  his  will  and  death,  may  be  admitted  to  discover  bis  intention- 
SheUan^s  exrs.  v.  SheUon,  I  Wash.  Rep.  69. 

Where  the  words  in  a  will  are  susceptible  of  reference  to  two  objects,  viz.  a 
freehold  in  the  lands  or  rents,  which  had  previously  accrued,  parol  evidence  may  be 
admitted  to  shew  to  which  they  apply.  Elsworth  y.Buckmeyer,!  Mtt ^  J^f  Cord't 
i?ep.431.— Am.  Ed. 

daughter,  Elinor  Evans,  of  Merthyr  ptkrith,  40/..*  item,  I  devise  to  my  gbatd- 
DAI70BTBB,  Maty  Thomas,  of  Llscbllotd  nr  Mbethtr  paribh,  the  rerenion  of 
the  house  in  WaUr -street,  8co.  Al  the  time  of  his  death,  the  de»i8Qr  had  a  grand- 
daughter named  EUmr  Evans,  who  lived  in  Lugbllotd  In  Merthyr  parish,  and  a 
great-grand-daoghter,  Mary  Thomas,  an  iniaot  of  about  the  age  of  two  years,  the 
grand-daughter  of  his  eldest  daughter,  Margaret,  by  her  second  husband,  John 
Tlmsas,  being  the  only  person  of  that  name  in  the  fiiinily ;  but  it  appeared  that  she 
lived  at  Greeneastlef  in  the  parish  oi  IMmgain,  some  miles  from  MerUtyr  parish,  in 
'which  latter  parish  she  had  never  been  in  her  life.  At  the  trial,  the  plaintiff's  counsel 
proposed  givhig  parol  evalence,  to  shew  a  mbtake  m  the  name  of  the  devisee^  that, 
when  the  wiU  was  read  over  to  the  devisor  by  a  Mr.  Phillips,  who  drew  lt»  and  who 
is  since  dewl,  the  devisor  said  t^t  there  was  a  mistake  in  the  name  of  the  woman  to 
whom  the  houae  waa  given ;  that  PhiiUps  then  said  be  would  rectify  It,  but  the  de- 
visor  answered  there  was  no  oeeasioo,  aa  the  plaee  of  abode  and  the  parish  would  be 
auffioieot.    To  this  evideoeethede&iKlant*8  countelolvetted,  eontendiog,  that  there 


,  WRITTEN  INSTRUMENTS.  ^g| 

were  in  the  occupatioD  of  B*  and  held  as  a  distinct  tenement,  chap.  n.  •.  s. 
demised  part  of  the  house  and  the  yard,  bj  the  description  of  Ambiguities, 
*'  one  room  on  the  gronnd  floor,  and  a  cellar  thereunder,  and  a  ' 

TauU  coOtigiMras  and  adjoining  thereto,  together  with  the  ground 
whereon  the*  same  now  stand,  and  together  with  a  piece  of 
ground  on  the  north  side,  (being  the  yard)  in  the  occupation  of 
AJ^  he  was  not  estopped  by  the  deed  from  shewing  that  the 
vaalts  under  the  yard  were  a  distinct  tenement,  and  not  in- 
cluded in  the  deed,  though  prima  facie  the  property  in  the  vault 
would  pass  by  such  a  demise. 

In  the  cases  cited  above,  of  two  estates  or  two  persons  of  the 
same  name,  or  a  mistake  in  the  name  of  the  devisee,  we  may 
observe  that  the  words  used  in  the  instrument  were  clear  in 
themselves,  but  that  the  extrinsic  circumstances  introduced  by 

vgs  not  that  amiigtdtai  lateru  which  aathorited  the  receiving  of  parol  evidenee. 
Btit  Lawbihcb  J .  received  it,  tabjeet  to  the  opinioa  of  the  Coort,  aa  to  its  admiaai- 
bility,  in  eaie  the  Jury  ihoold  be  of  opinioa  that  the  name  JMiory  Thonuu  had  by 
misuke  beeo  inserted  ioslead  ef  Elinor  Evan9  g  but  the  jury  being  of  opioioo  that 
there  vai  no  mich  taiilake,  they  wefe  directed  to  find  for  the  defendant  oo  the  fint 
cooot,  which  they  aeeordingly  did,  and  cooaeqaently  any  further  eoatideratioo  en 
ihia  poiot  became  unoeeeatary.  The  de&ndaot't  eoonael  then  offered  e?idenoa  of 
the  deelarationt,  made  by  the  deviaor  at  other  times  prerious  to  the  making  his  will, 
expressive  of  his  regard  fbr  his  great-granddaughter,  and  of  his  intention  of  giving 
her  the  premises  in  qnestioo.  This  evideoee  was  rejected  by  the  learned  Judge, 
who  thoogfat  that  nothing  dMart  the  will  could  be  received  to  show  the  intention  of 
the  devisor,  which  could  only  be  collected  from  the  words  of  the  will  itself,  after  the 
removal  of  any  latent  ambiguity  there  might  be  in  the  description  of  persons  or 
other  terms  made  use  of  in  the  will ;  and  the  jury,  under  his  direction,  found  for  (he 
plamtiff  in  the  several  ooants  on  the  demises  of  the  heirs  at  law,  on^  the  ground  that 
the  devise  was  void  for  uncertainty,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit.  A  motion  was  made  accordingly,  but  the  rule  discharged,  on  the  ground 
that  the  parol  evidence  which  was  properly  admitted,  raised  the  uneerlAinty,  and 
that  that  uncertainty  could  not  be  removed  by  declarations  made  by  the  testator 
long  before  the  making  the  wiU.  Bat  Lord  Knrroir  there  said,  (hat  had  these  de- 
clarations been  made  at  the  time  of  making  the  will,  he  should  have  thought  they 
ought  to  have  been  received  in  eviilence.  So  where  a  testator  after  several  re- 
mainders devised  to  G.  B.  eldest  son  of  A.  and  his  children,  in  strict  setdemeot 
and  in  defaolt  of  itsoe  of  the  children  of/.  H,  to  the  third  son  of  ^.  wi(h  the  like 
limitfttioofl,  parol  evidence  waa  admitted  of  the  state  aikd  circamstancesof  the  testa- 
tort  family,  and  it  was  held,  that  upon  sach  evidence  being  given,  it  became  a  ques- 
tion of  fact  for  (be  jury,  whether  the  mistake  was  in  the  name  or  the  description  ? 
Doe  d.  Chevalier  v.  ffultwaite,  3  Bam.  &  Aid.  632. 

In  icrrf  fFalpole  v.  The  Eariof  Cholnumdeley^  T.  Rep.  138,  the  testator  bad 
made  a  will  in  1752,  and  another  in  1756,  without  disposing  of  his  personalty :  By  a 
codicil,  (reciting  that  by  his  lati  mil  dated  in  1752,  he  had  made  no  disposition  of 
hia  personalty,)  he  disposed  thereof,  and  appointed  executors ;  it  was  ruled  that 
there  was  no  aoeh  latent  ambiguity,  as  to  let  in  parol  evidence  (o  shew  that  the  tes^ 
tstor  intended  by  the  codicil  to  confirm  the  wiU  of  1756,  and  not  to  re-publish  that 
in  1752;  and  that  will  was  therefore  determined  to  be  a  sobsirting  will  at  the  time 
of  his  death. 
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Cbiip.  n.  s.  5  evidence  rendered  the  meaning  so  uncertain,  as  to  deprire  tbe 
^"i^n^'^*'  instrament  of  anj  operation  whatever,  and  therefore  further  evi- 
,__,.,„,^,,,,^  dence  was  admitted  for  the  purpose  of  preventing  it  from  b^ng 
wholly  inoperative.    But  where  the  extrinsic  circumstances  do 
not  go  to  that  extent,  and  there  is,  notwithstanding,  the  doubt 
they  create  a  sufficient  estate  to  satisfy  the  words,  of  the  instru- 
ment according  to  one  meaning  of  the  description,  collateral 
evidence  is  not  admissible  to  shew  that  the  grantor  or  testator 
meant  to  use  the  description  in  a  more  extended  sense.     Lord 
Baeon'i  Max-  Bacon  commenting  on  the  maxim  *'  Nan  aeeipi  deberU  verba  4n 
""*'    '         demaniraiumemfaUam  qum  competunt  in  limiiaHonjan  vtram^^ 
says,  **  If  I  have  some  land  wherein  all  these  demonstrations 
are  true,  and  some  wherein  part  are  true  and  part  false,  then 
shall  they  be  intended  words  of  tnie  limitation  to  pass  only 
those  lands  wherein  all  the  circumstances  are  true."    Several 
cases,  some  in  ancient  times  and  others  of  more  recent  date, 
have  occurred  on  this  point ;  and  as  the  latter  have  undergone 
(i)  White-     much  discussion,  I  shall  only  refer  to  them.     In  one(l)  a  tes- 
2  nirk^l*  ^^"^  devised  his  "  estate  at  Leeshitt,  in  the  county  of  ffiiii. 
593.  '  and  Heame,  and  BuckUmd,  in  the  County  of  KenV^  At  the  time 

of  making  his  will  he  had  lands  in  Heame  and  other  parishes  in 
Kent,  which  he  had  purchased  at  the  same  time.    It  was  pro- 
posed on  the  part  of  the  devisee  to  prove  that  the  testator  used 
to  call  all  the  land  by  the  general  description  of  his  Beam  Es- 
UUe,  and  that  he  had  sold  Buckland  before  his  death,  and  this 
for  the  purpose  of  shewing  that  he  meant  the  lands  in  the  other 
parishes  to  pass.    The  Court  of  Common  Pleas  was  divided  on 
the  question,  whether  this  evidence  was  admissible  P  but,  on  a 
writ  of  error,  the  House  of  Lords  decided  it  was  not.    In  a  sub- 
rs)  Doe  dem.  Sequent  case,(2)  the  testator  devised  his  «  estate  of  Aihton!^ 
OsM^oD^s^'  and  it  being  proved  that  he  having  a  maternal  estate,  compre- 
TauDU  147.    bending  a  manor,  capital  farm,  and  lands  in  that  parish,  and 
several  other  estates ;  some  in  the  adjacent  parishes,  and  some 
ten  and  fifteen  miles  distant,  evidence  was  offered  to  prove 
that  he  was  accustomed  to  call  all  his  maternal  estate  by  the 
general  description  of  his  "  AahUm  Estate,*^  for  the  purpose  of 
raising  an  inference  that  he  meant  to  devise  the  whole  by  that 
name ;  but,  on  solemn  argument,  it  was  held,  that  this  evidence 
m  Doe  deiD.  VA8  inadmissible.    Again,(3)  where  the  testator  devised  «  all  the 

Browne  v.     estate  and  interest  which  he  had  or  could  claim  either  in  posses- 
Greening,  s      .  •        r       •  ■       ■  ... 
Mau.  8c  Sel.  «ion  or  reversion  of  or  m  any  lands,  tenements  or  hereditaments 

US-  at  Coscatnbg  it  was  bolden,  tliat  evidence  was  not  admissible  to 

shew  that  another  estate,  not  at  Coacomb,  was  formerly  united, 

and  had  been  ever  since  enjoyed  with  the  estate  at  Coscomb,  for 
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the  purpose  of  proving  that  sucluestate  passed  ander  the  devise*  Chap.  ii.  s.  s. 
In  another  ca8e,(  1)  a  person  being  seised  of  a  messuage  and  lands  '^"|^^[^*^' 
tn  a  parish,  and  of  a  messuage  and  lands  in  the  hamlets  of  B*    : 
and  C  in  the  same  parish,  which  he  had  purchased -of  A,  let  theM^D.^.  dem. 
whole  to  a  tenant  at  one  entire  rent ;  and  having  other  lands  v'*''^' ^'  ^y 
allotted  to  him  under  aainclosure  Act,  in  lieu  of  all  other  lands^s.sso. 
except  two  acres  and  a  messuage,  whish  remained  as  before, 
all  which  the  tenant  continued  to  hold  at  the  same  rent,  devised 
**  all  his  messuage,  farm,  lands  and  premises,  with  the  appurte- 
nances,  situate  in  the  hamlet  of  B»  which  he  had  lately  pur- 
chased of  A  i"  and  in  this  instance  also  the  Court  held  that  the 
lands  in  the  hamlet  of  C  did  not  pass,  and  that  evidence  dehor$ 
the  vrill  (viz.  a  notice  to  quit,  describing  all  the  premises  as  in 
C.)  to  shew  that  he  intended  to  pass  all  the  lands  which  he  pur- 
chased of  A*  was  inadmissible.    Again,(d)  where  a  testator  de- 
vised to  his  wife  all  his  wines  for  housekeeping,  in  addition  to(3)Doedem. 
the  settlement  he  made  her  upon  his  capyhM  estate ;  and  to  A.  Browo^ii 
the  rents  and  profits  of  his  new  inclosed  freehold  cow  pasture  E<Mt,44i. 
close,  in  North  CoUingham,  during  his  life ;  and  then  to  two  ne- 
pliews  all  his  personal  estate,  to  be  divided,  &c.;  and  after  the 
decease  of  his  wile,  he  devised  to  the  same  two  nephews  all  his 
fumiture,  plate,  &c.  and  all  his  copyhold  estate  in  North  and 
South  CoUingham,  and  all  other  his  personal  estate,  to  sell  and 
divide  among  his  nephews  and  nieces :"  in  this  case  also  the 
Court  held,  that  extrinsic  evidence  could  not  be  received  ;  that 
the  settlement  on  the  wife  included  a  certain /reeAo/(f  close  mis- 
takenly there  enumerated  as  one  of  several  copyhold  closes  set- 
tled, the  bounds  of  which  were  no  longer  distinguishable  from 
those  of  the  freehold,  for  the  purpose  of  shewing,  that  by  the 
devise  of  all  his  copyhold  estate,  after  his  wife's  decease,  the 
freehold  close  in  question  passed  as  part  of  the  real  estate  in  set- 
tlement on  his  wife.    The  Court  also  held,  that  as  the  settle- 
ment was  not  evidence,  so  neither  were  other  instruments  and 
papers  not  referred  to  in  the  will ;  as  Ist.  A  bond  of  the  same 
date  as  the  settlement,  and  in  aid  of  it,  speaking  only  of  copy- 
hold to  be  settled ;  2dly.  The  rough  draft  of  the  settlement  al- 
tered by  the  testator ;  Sdly.  A  book  endorsed  **  CoUingham  Es- 
tate Survey^^*  kept  with  the  muniments  of  his  property,  and  in- 
cluding the  freehold  in  question,  without  distinguishing  it  from 
the  copyhold  closes ;  and  4thly.  A  rental  kept  in  the  same  place, 
on  which  was  endorsed  by  the  testator,  that  all  the  rents  of  the 
copyhold  lands  in  North  and  South  CoUingham,  were  settled  on 
his  wife  for  life.  The  reason  assigned  for  this  last  decision  was. 


Iglf  EXPLANATION  OP 

ehap.  n.  1. 5.  that  there  was  no  ambiguity  on  the  face  of  the  will,  the  testator 
^'htl^t!'''''  having  estates  in  North  and  South  ColUngham,  to  answer  the 
^._^  description  in  it ;  nor  was  there  any  reference  from  the  deirise 
in  question  to  the  settlement^  hat  by  connecting  it  with  the  an- 
tecedent device  to  the  wife»  and  there  was  no  such  necessary 
connection. 

There  is  another  class  of  cases  which  must  be  distinguished 
from  the  preceding,  not  so  much  on  the  subject  of  admissibility 
of  evidence,  as  on  the  construction  of  the  instrument  itself. 
The  cases  last  cited  are  those  where  there  was  one  description 
of  the  thing  granted  or  devised,  which  it  was  necessary  to  take 
altogether  for  the  purpose  of  its  construction.  Those  now  under 
consideration  are,  where  there  is  a  sufficiently  clear  description 
at  first,  but  some  unnecessary  words  are  afterwards  added.(g} 
The  distinction  which  has  been,  made  between  these  two  des- 
criptions of  cases  is  this,  viz.  **  where  the  grant  is  in  general 
terms,  the  addition  of  a  particular  circumstance  will  operate  by 
way  of  restriction,  and  modification,  but  where  there  is  a  grant 
of  a  particular  thing  once  sufficiently  ascertained  by  some  cir- 
cumstance belonging  to  it,  the  addition  of  an  allegation  mistak- 
ri)  Roedem.en  or  false  respecting  it,  will  not  frustrate  the  grant  ;"(1)  or,  as 
Yeraonf  ^     i^  has  been  rather  more  quaintly,  though  not  less  intelligibly, 
5  East,  51.     expressed,  that  *'  the  sentence  being  perfect  before,  the  subse*- 
quent  words  shall  be  taken  as  words  of  suggestion  and  affirma- 
{V\  Roll.        tion,  and  not  of  restriction  or  limitation."(£)    Thus,  where  a 
A  i'.5fi,p.26.^^^^  ^^g  made  of  all  tithes  belonging  or  appertaining  to  the 

grantor  within  a  particular  parish,  and  then  followed  **  all  whick 
were  lately  in  the  possession  of  Margaret  Peto,  widow,  deceas- 
ed ;'*  all  the  tithes  within  the  rectory  were  faolden  to  pass,  though 
(s)  Viears  none  of  them  had  been  in  the  possession  of  Margaret  Peto.{S) 
Litchfield  V.  ^^  where  a  testator  devised  all  his  farm  called  TVogites  Farm, 
^T^  Th^d  ™  ^^^  occupation  of  .4.  C  ,•  and  it  appeared  that  only  part  of  the 
Sir  T.  Jones,  l&nd  SO  Called  was  in  such  occupation,  it  was  holden  that  the 
^^'  rest  of  the  land  passed  ;  and  evidence  was  admitted  of  a  notice 

to  quit,  given  to  a  third  person,  who  held  part  of  the  lands,  of 
which  the  lands  so  holden  were  described  as  part  of  and  belong- 
(4)  GoocUitieing  to  Trogues  Farm.{A)    In  another  ca8e,(5)  the  testator  de- 
vf  Southern',  "^^^^  a'^  her  "  Britton  Ferry  estate,  and  all  the  manors,  &c. 

lM.8tS.289.  

is)  Doe  dem.     {g)  Where  de8eri[>liTe  words  in  a  eontraot  include  an  immaterial  oireamtUinee, 
(eaeht;  ^<^  ibit  it  not  (o  be  construed  as  a  stipalation  or  condKion,  rendering  the  whole  depen- 
y7^J»  J^™-dant  on  that  cii-cumstance.  Manly  v.  The  Un,  MM  Fire  Int,  Co.9  Mats.  Rep.  85. 
It  is  a  general  rule  that  general  W'>rda  in  an  instrument,  shall  be  restrained  by 
particular  expressions  in  it  Lyman  r.  Clark  et  aL  9Maa$.  Rep,  255.  J9o^?.  Bur* 
neU,  U  Do,  163.— -Am.  E». 
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thereto  belonging,  and  of  which  the  same  consisted  with  the  wf-  cbap.  n.  •.  5. 
purtenances ;  and  afterwards  devised  to  another  person  ano-  AmbiguiUes, 
ther  estsste,  adding,  •*  which  as-  well  as  my  BriiimtFerry  estate,  ' 

is  situate  in  the  County  of  G.f'  and  the  Court  held,  that  the 
latter  words  did  not  restrain  the  former  general  devise  of  the 
Briiton  Ferry  eitete,  but  that  all  land  known  by  that  description 
passed,  though  locally  situate  in  another  county.  In  this  lat- 
ter case  it  was  strongly  contended,  that  even  without  the  sub- 
sequent words,  "  in  the  County  of  €r."  the  words  **  BriUan  Ferry 
estate"  necessarily  confined  the  devise  to  such  land,  as  was 
within  the  parish  of  BriUtm  Ferry ^  and  were- in  effect  the  same  Ante,  183. 
as  **  my  estate  of  Jlshion,^*  which  was  the  expression  in  Chi- 
tht9Ur  V.  Oxendon;  but  the  Court  held  otherwise,  saying,  that 
the  words  *'  Brittan  Ferry  estate,"  was  a  description  by  name, 
whereas  the  words  ''estate  of  AeManf^  was  description  by 
plate. 

By  the  established  rules  of  all  Courts,  whether  of  legal  or 
equitable  jurisdiction,  some  facts  are  presumed,  though  not  ex- 
pressly proved ;  but  as  such  presumptions  only  prevail  when 
there  is  no  evidence  to  rebut  them,  we  have  before  seen  that 
▼ery  slight  evidence  will  be  sufficient  for  that  purpose  |  and 
though  these  presumptions  arise  from  the  usual  construction 
of  a  deed,  or  other  written  instrument,  yet  evidence  wiU  be 
received  for  the  purpose  of  shewing  that  the  general  presump- 
tion is  not  applicable  in  the  particular  in8tattce«(A)  There- 
fore where  A.  devised  400/.  to  his  wife,  and  made  her  executrix  Lake  v.  Luke, 
without  disposing  of  the  surplus,  Lord  Chancellor  Hakdwxokb^"*'^*^"^^' 
admitted  parol  evidence  to  shew  that  the  intention  of  the  testa- 
tor was,  that  his  wife 'should  have  it ;  for  there  was  no  ambiguity 
in  the  will,  nor  was  it  to  alter  the  apparent  intention  of  the  tes- 
tator. By  law  she  was  entitled  to  the  surplus  as  executrix,  and 
therefore  the  evidence  was  admitted  only  to  rebut  the  rule  of 
Bquity,  which,  in  such  cases,  divides  the  residue  amongst  the 
next  of  kin,  contrary  to  the  general  rule  of  law.  But  in  BrewnCu,  Temp. 
V.  Selwyn,  the  testator  having  expressly  devised  the  residue  toj^*^^' 
both  hb  executors,  one  of  whom  owed  him  money  on  a  bond,  pa- 
rol evidence  that  the  testator  meant  to  extinguish  the  bond  debt 
was  rejected,  because  that  would  have  been  to  have  altered  the 
apparent  intent,  and  not  simply  to  have  rebutted  an  equity. 

In  like  manner,  when  a  man  levies  a  fine,  and  no  deed  is 
made  to  declare  the  use,  the  law  presumes  that  he  did  it  only  to  Altbftm  t^. 
secure  his  estate,  and  it  enures  to  his  own  use ;  but  parol  cvi-  ^^  GHb!c«. 

<ft     Roe«. 

Popham, 
,  (A)  Vide  ante,  p.  47,  n.  ^.••Av.  Eo.  Doucl.  S 

Bb 
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Chftp.  IL 1. 5.  dence  has  been  admitted  to  rebut  thte  presnmpiion,  end  vest  the 
Amii^UiM,  ^gtate  in  the  conntee ;  though  by  the  Statute  of  Frauds  uses  to 
^^  third  persona  must  be  declared  bj  writing,  signed  by  the  party. 

So  where  a  man  makea  his  will,  and  afterwards  marries  and  has 
a  child,  the  law  presuming  that  no  one  would,  in  such  cireum- 
stances,  wish  his  will  made  before  marriage  to  etand,  considers 
it  as  revoked,  or  more  correctly  speaking  (as  Lord  KnKToirsaid 


(i)5T.R.49.iB  Lancashire  y*  Lanea»hire{l)^)  it  presumes  a  tacit  intention, 
when  a  man  first  makes  hi&  will,  that  it  shall  not  stand  in  such 
rs)  Brady  case ;  this  presumption,  it  has  been  held,(9)  may  be  rebutted  by 
^!  CabitT*  V^^^  evidence,  though  it  could  not  be  enforced  by  it.(S)  But 
Dougi.  SI.  where  a  man,  after  having  made  a  will,  executes  deeds>  by  which 
Vide^Sit.  he  takes  a  new  estate,  parol  evidence  cannot  be  received  to 
shew  that  the  testator  meant  his  will  to  continue,  because  the 
SnSShiitT  will  is  not  revoked  on  the  ground  of  intention,  but  by  the  Sta- 
L«n€Mhire,     ^^^^  ^f  j^\\\^  could  uever  operate  on  any  estate  acquired  after  it 

Goodtitir       was  made. 

dem.  Hoiford      rpj^^  rttfiftiflTitfos  paiens,  viz.  that  which  arises  on  the  face  of 

and  others  V.  ...  .,y..,.    .         ..v  ii       ».  x 

Otway,  2  H.  the  deed  or  will  itself,  is  (it  is  said)  never  helped  by  averment 
Bw^''«  Bi'e-  ®^  P*"*^  evidence ;  for,  says  Lord  Baoon,  that  were  in  effect  to 
menu,  82.  make  that  pass  without  deed,  which  the  law  appoints  shall  not 
pass  but  by  deed*  it  is  necessary  for  us  to  attend  carefully  to 
this  reason,  to  enable  us  to  distinguish  between  cases  which  will 
otherwise  seem  to  clash  with  ^bch  other ;  for  though  it  is  ge- 
nerally true  that  in  cases  where  nothing  would  pass  by  parol 
no  evidence  of  an  expressed  inienHon  can  be  received,  to  explain 
an  ambiguity  on  the  face  of  the  instrument,  and  thereby  to  make 
that  valid  which  of  itself  would  not  avail ;  yet  i  conceive  that 
in  other  cases,  both  species  of  ambiguity  are  open  to  explanation 
by  parol  evidence.  Thus,  if  in  a  case  where  no  written  con- 
tract is  required,  the  parties  execute  a  written  paper,  contain- 
ing merely  the  general  heads  or  minutes  of  an  agreementt  pa- 
rol evidence,  not  inconsistent  with  the  writing,  is  allowed,  for 
the  purpose  of  enabling  a  Court  of  Justice  to  put  a  construction 
upon  it.  This  occurs  daily  in  the  case  of  policies  of  Insurance 
and  other  mercantile  contracts,  where  the  usage  of  a  particular 
(4)  Chaarukd  trade  is  received  as  explanatory  of  the  written  instrument(4)  (t) 

V.  Angerstein, 

Peak.  N.  P. ' 

Cm.  43.  (i*)  A  uMge  proved  maj  gife  a  peealhir  eifcet  and  mentihig  to  the  word^  of  the 

eontracl  nect  ttarily  referring  it.  Murray  v.  Baich,  S  JMbtt.  Rtp.  4S5.    Stmer  t. 
Il9rr,  10  Ho  86. 

In  an  action  ugainst  the  owners  of  a  yessel,  for  a  quantitj  of  gold  und  dlfer  eotn, 
taken  bj  the  master  »t-JV*0VM,  on  fm^ht,  evidence  of  a  custom  of  merdianta  in  Con^ 
neeiicvt  and  AWa  Twh,  tbittliv  freigbt  of  money  rcoehFed  by  the  naiter  b  hit  per- 
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So  where  a  eonvejuice,  which  take  its  operatton  from  tte  Ch«p.  n.  •.  s. 
Statute  of  .Uses,  has  in  the  granting  purt  all  the  necessary  for-  ^'^^|f^ 
malities  to  give  it  effiict,  hot  the  consideration  is  not  |Mtrticu-  . 

larly  expressed*  (the  deed  only  stating  divers  good  causes  and 
considerations(l),)  the  grantee  may  prove  the  consideration  ac-0)  Shep. 
tually  paid ;  and,  in  like  manner^  if  money  be  the  only  consi-  J^^^  ^^' 
deration  stated  on   the  deed,  it  may  be  shewn  that  a  omr- 
riage  between  the  parties  also  formed  part  of  the  consideration ; 


qaiiite,  anfl  that  be  n  to  be  penontlly  liable  eo  tbe  eontraet,  and  not  the  owoenb 
was  beld  to  be  adminible.  BaUey  ▼.  Bnnen  etaLS  Daift  Rep,  346. 

The  oaage  of  no  elaat  of  eitisens  ean  be  imlaioed  b  opposition  to  the  ettabVished 
prioetplea  of  law.  JUiimay  ▼.  Baich^  S  JMfw«.  Bep.  465  Somsr  ▼.  Hwr,  10  Da. 
96.  SchteJiOn  ▼.  Harvey,  JtUh,  ^.  P.  97,  Bowenv,  /acArton,  C-  C.  Perm-  Jifnii, 
1807,  M.  S.  Et  Tide  Benryexr.  t.  BUketal  X  DaU.  Rep.  865. 

A  eommercial  luage  wiU  be  eoniidered  as  eatabliabed  a  sufBoient  length  of  time  tP 
haTe  beeome  generally  known,  and  to  warrant  a  presumption  tbateontraets  are  made 
in  referenee  to  H.  Simth  etaJL^.  Wrighi^  1  C^isnet'  Rep.  43.  • 

Usage  of  tnvde  generally  Inadmissible  to  shew  tbaft  a  tnuiaaetioD  was  not  oaarkmi. 
Dunham  v.  Hey,  IS  Jbhiu.  Rep.  40. 

"Wbere  the  law  is  doobtfol,  eTidenoe  of  a  asage  to  explain  some  elaose  in  a  poliey, 
is  proper  i  bat  opinioas  as  to  tbe  eonstnietion  are  not  eridenoe.  fVmthrop  ▼.  Umen 
Jiu.  Co.  a  C.  Penn,  JlprU,  ISOT,  M.  &  Rep. 

Id  an  aeti(m  on  a  policy  of  insoranee^  tbe  usage  of  trade  may  be  proved  by  parol 
eTidebee,  altboogh  it  originated  in  a  written  law  or  asage  of  the  gOTemment  of  tbe 
eoantry  where  it  preyails.  Lhingeton  et  al.  t.  Mdryl.  Ine.  Co.  7  CrtxnchU  Rep.  5319. 

In  an  aetion  on  a  note  payable  **  in  eotton  yam  at  the  wholesale  faetory  priee,**  it 
wat  held  that  evldenee  of  the  usage  of  dealers  in  that  artiele,  waa  admissible  to  shew 
that  a  certain  scale  of  prieea  diifereot  from  the  actual  wholesale  prices  was  intended. 
Avery  e$  al,  t.  Stewart  etal.9  Con,  Rep.  69. 

Where  no  rettorda  of  the  Coart  of  Sessions  could  be  fcnnd  appropriatiog  apart- 
neats  aa  a  jail,  immemorial  asage  waa  received  aa  anfSeient  evidence  of  aoch  ap- 
propriation. Cli^  adm.  ▼.  C^franyTMue.  Rap.  98. 

A  ttoekholder  who  borrows  money  of  a  bank,  with  fall  knowledge  of  a  asage  not 
to  permit  a  transfer  of  stock,  while  the  bolder  is  indebted  to  tbe  bank,  is  boood  by 
mcb  usage,  and  neither  he  nor  hia  assignees  inder  a  vohmtary  assignment,  can 
moHitain  an  action  Ngaimk  the  bank,  for  refosing  to  permit  his  stock  to  be  trana- 
fiNTed.  Morgan  et  oL  aaugmet  ▼.  The  Bank  of  Mrth  America,  S  Serf.  U  B» 
Bep.JS. 

Erideoee  flf  th»  oa^pe  qf  Mffig^mm  k  nioiitiible.  Morgan  r.  jRicftordlr,  I 
Brvmiii^Rep.Wl. 

mcvo  the  oofioiD  of  a  eonatiy  or  a  ptitianlir  plM«  k  established,  it  my 
«rt«riBtolbeho4foraeMCna0t,witfaoatbeii«ii)ierted«  Stak*yi,  IHckey^S  Mm. 
MUpW. 

Eridenoe  of  a  ooatom,  diltrentfrom  the  law,  in  a  partieolar  place  to  re-enter  Ar 
» IMeiiwv  ancarred  ibr  the  noo-piyflaeBt  of  rent,  is  not  admissible.  Sfoeoer  ▼• 
Lee^^WHtrnm^  S  Mm,  Rtjp,  41S. 

In  ao  action  against  a  oomaaoo  canrier  by  water,  to  recoTer  damages  fer  the  Vm 
•f  the  plaintiiPli  fO^Mla,  where.tha  dafoace  ist  that  carriers  by  water  are,  by  the 
eaatom  of  tbe  cnontry,  answerable  fcraaeh  loaaea  oaly ,  aa  are  occasioned  only  by  thehr 
«waa«gUgiMa»llie  MMant  aUMMl  givaeiltaiae  that  ia  a  aaaa  is  whWi  |he 


Igg  EAPLANATION  OP 

Chsp.  n.  B.  5.  for  iUs  stands  irkh  the  deed,  and  is  not  contradictorj  cf  it«(l)(A:) 
f^l^t!^*'  So  vkere  a  conveyance  was  said  to  be  in  consideration  of  2SL 
...o...,..^  a  parish,  on  a  question  of  settlement,  was  permitted  to  shew 
(i)iCo.i7S.«.that  SO/,  was  the  sum  actually  paid.(2)  On  the  contrary,  in 
(8)  R*zv. In- cases  within  the  Statute  of  Frauds,  which  requires  that  the  con- 
slnnmoi^ffn  ^^^  ^^^^  ^  ^°  writing,  if  the  writing  do  not  clearly  express 
ST.  Rep.  474!  what  the  contract  is,  so  as  to  enable  a  Court  of  Justice  to  put  a 

Vide 
P*rt 
and  Put 

1. 1. 1.  case,  to  support  a  contract  not  valid  in  itself,  would  be  attend- 

ed with  all  the  mischief  which  the  Statute  was  calculated  to 


fotn.      construction  upon   it,  without  the  aid  of  parol  testimony,  the 
pint  u!e  ^^^^^  i^  ^  nullity  ;  for  the  admission  of  parol  testimony  in  this 


prevent 


plaintiff  had  oairied  the  propeny  of  othere,  he  bad  refused  to  make  oompeoiatioQ 
for  a  loM.  JDean  ▼.  Swoop,  2  JSmti,  Rep,  78. 

But  a  usage  or  eustom  varying  the  liability  of  common  earners  by  water,  from 
that  of  the  oom^on  law,  may  be  proved.  Gordon  et  a/.  ▼.  lAiUe^  S  Ser^»  &  JR.  JRip, 
533. 

Evidence  of  usage  or  custom,  fixing  the  eonstmotion  of  tb«  words  **inemtabk 
danigwo  of  the  fiver**  in  a  bill  of  lading  for  the  transportatkm  of  goods  by  ioUttd 
navigation ,  is  admissible,  ibid. 

Where  a  usage  i«  so  established  as  tolesTe  no  reasonable  doubt  of  i|s  exitlenee,  it 
becomes  a  part,  of  the  Isw,  and  the  Court  will  decide  on  it,  without  requiring  it  to  be 
again  proved.  Cofuequa  ▼.  WUUnget  <U,  1  Petero*  Rep.  885. 

A  custom  of  merchants  is  a  matter  of  ^Mt^  and  must  be  proved  when  first  brought 
into  Court  But  when  l^psl  decisions  are  made  on  it,  it  becomea  the  law  of  the 
land,  and  all  persons  snd  Courts  are  to  notice  without  stating  it.  Mnmeh  V.  Bum* 
ley,  1  CaU'B  Rep.  147. 

A  commercial  usage  generally  known,  b  evidence  of  the  intention  of  the  parties, 
in  the  mnsactioo  to  which  that  custom  is  applicable.  Barber  ▼.  Brace  eioLS  Con, 
Rep.  9. 

The  ossges  of  a  bank,  at  which  the  parties  to  a  promissory  note  are  accustomed 
to  transact  bosinets,  respecting  the  time  of  djsmand  and  notice  on  such  notes,  majr 
be  proved,  not  as  forming  rules  for  the  decision  of  the  Court,  but  as  evidence  of  the 
assent  of  the  parties  to  such  ussge,  and  of  their  waiving  their  legal  oUims.  Bkm^ 
chard  v.  RiUiard,  II  Moot.  Rep.  85. 

Et  vide  TV  Eartford  Bank  v.  Stedham  etal.3  Con.  Rep.  489.-- Ax.  Ed. 

{h)  In  a  note  to  Sovle  v.  Soide etal.S  Maeo.  Rep.  67^  Parksb  J.  said  ''that  if 
the  parties  bad  not  expressly  agreed  that  no  valuable  condderation  badj^been  paid, 
it  would  have  been  dit&cult  to  get  over  the  express  averments  of  the  deed." 

In  the  ease  of  Quarleo  et  al,  v.  Quarleo,  4  Moot.  Rep.  680,  it  wu  decided  that 
where  one  consideration  is  expressed  m  a  deed,  any  other  consideration  eorisistent 
with  the  one  expressed,  may  be  averred  and  proved.  Et  vide  Stotrr  v.  Bateon,  S 
2)0.443. 

And  in  WWeimon  v.  Scott,  17  Do.  S40,  <*  that  a  man  is  estopped  by  his  deed  to 
deny  that  he  granted  or  thnt  he  had  a  good  title  to  the  estate  conveyed  t  but  he  is 
not  bound  by  the  conoideration  expressed ;  becaose  that  is  known  to  be  arbfcmy, 
and  is  frequently  different  from  the  real  consideration  of  the  bargein.  It  is  so,  we 
think,  also  #ith  regard  to  the  acknowledgment  of  payment." 

In  the  ease  of  Steele  v.  ^danu,  1  Oreenl,  Rep.  i,  it  was  held  that  if  one,  in  eoosi- 
derttioii  of  a  torn  of  money,  baifsin  and  tell  land,  and  in  the  deed  or  oonveyanee 
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In  the  case  of  a  will  where  the  devi^^'a  name  was  totally  Cb.it.  8.5. 
omitted,  parol  evidence  to  shew  who  was -mean t», was  n^fect-  ^"J^*,***** 
ed  ;(1)  but  where  a  clerk  was  presented  to  a  church,  and  initf-  - 
toted,  and  a  blank  left  in  the  bishop's  register  for  the  name  of  a)  BhIIm  aod 
the  patron,  this  omission  was  permitted  to  be  supplied  by  parol  ^bureh  v. 
testimonj,(£)  for  the  presentation  might  have  been  by  parol,  and i>erai,  Bui.  v. 
therefore  it  was  not  in  effect  to  make  that  pass  by  parol  which  2X^*340 

^ s.c' 

acknowledge  the  receipt  of  the  parcbase  mooej  vhen  in  troth  no  moqey  was  paid,  j^^  ,u    ,  ^ 
yet  the  bargainor  it  estopped  by  the  deed  to  say  to  the  contrary.  \jirA  Bei'field 

So  an  aeeoQnt  that  the  aom  stated  in  the  conditiom  of  a  bond,  was  erroneonsly  m  i  Wils.  il  5 
aerted  for  another  sam,  is  ioadmiasible.     U^Statea  ▼.  Thamptvn  et  al.  l*OalU9, 
Mcp.  S88. 

Where  a  deed  is  ^executed  to  more  persons  than  one,  vithont  designating  the 
proportimis  they  are  to  hold,  the  considerations  paid  by  the  several  grantees  ean- 
not  be  inquired  into  by  parol,  to  shew  that  they  are  entitled  to  different  proportions. 
TreadweU  et  al.  ▼.  BulMey  eial.^  Day^s  Hep,  395. 

A  deed  from  a  parent  to  his  child,  in  eonaideration  of  love  and  ajfection,  is  pre- 
sumed to  be  an  advanoeroent.    ffaich  et  nl.  ▼.  Straig'htt  3  Con.  Rep,  31. 

If  a  deed,  after  mentioning  a  specific  eonstfleration,  adds,  **  and  fir  other  eonride^ 
rationoy**  it  seems  that  parol  evidence  is  adraissibJe  to  shew  what  those  eoosidera- 
tions  were.  JBenediet  ▼.  I^nehy  1  Jofnu,  Ch.  Uep,  370. 

A  deed  in  Equity  tavf  be  proved  to  have  been  made  in  consideration  of  marriage^ 
ihoQgh  not  so  expressed  on  iu  face.    JEppeeet  al.  w,  Bandolph,  2  CaU*9  Rep.  135. 

So  likewise,  either  party  may  aver  and  prove  a  Consideration  different  from  that 
ststed  in  a  deed,  bnt  not  to  the  prejudice  of  a  bona  fide  panshaaer  wHhoot  notice. 
lhtvalv.M&b^^Ben.^M.Rep.U9. 

Where  a  deed  is  made  in  consideration  ''  of  natural  Uroe  and  ajfectUnC*  aad  <*  of 
one  doUar,^  parol  proof  ntay  be  admitted  of  other  valuable  considerations.  Harvey 
T.  Alexander y  1  Randolph**  Rep.  St9. 

In  Oarrei  v.  Stewart^  1  M*Cord*9  Rep.  514,  it  is  said,  that  at  Law  yon  cannot 
ahew  by  parol  testimony  a  different  consideration  from  that  expressed  in  the  deed, 
bnt  yoa  may  a  greater  or  leao  of  the  same  character.    Sed  quere. 

Tirol  evidence  is  admissible  in  Eqtdty  to  shew  thHt  the  consideration  money  was 
not  paid  by  the  grantee.    RoberteonU  ext^.  v.  Moduiy  3  Bayw,  Rep:  70, 

In  Mrth  Carolina^  where  the  deed  contains  an  acknowledgment  by  the  bar* 
gainer  of  the  receipt  nf  the  consideration  mnoey,  parol  evidence,  eaanot  be  received 
to  shew  it  unpaid.    Brocket  v.  Foscue,  I  Ruffin.  Rep.  64. 

Where  a  consideration  is  set  forth  in  a  written  contract,  evidence  to  shew  a  great' 
er  or  different  consideration,  is  inadmissible.  Schermerhom  v.  J^anderheyden,  1 
Johu.  Rep,  139. 

In  ISp  adr.  v.  Demston,  4  Do.  23,  tbe  Ckwrt  held,  that  where  two  trustee^  had 

executed  a  conveyance  of  land,  in  which  was  contained  a  joint  acknowledgment  of  the 

receipt  of  the  ionsideratioo- money,  it  was  competent  for  one  of  the  trustees  to  shew 

that  the  whole  of  tbe  money  went  into  the  hands  of  the  other,  and  thus  exonerate 

'  bimaelf  from  liabdtty. 

In  Maigley  v.  Jffauer,  7  Do.  341,  parol  evidence  of  a  eonaideration  of  a  d^ffereni 
nature  from  that  expressed  in  a  deed  of  conveyance^  was  refused. 
•    In  Shephard  v.  JUttby  14  Do,  210,  it  was  decided,  that  where  the  coosideratiop 
money  for  a  conveyance  was  expressed  therein  to  have  been  paid  by  the  grantee  or 

bia  aarigoee,  parol  evidenoe  is  admissible  to  shew  that  it  bad  not  been  paid.    Sed 
fwere. 
Id  Bvmen  f .  BeU^  20  Do*  d3S,  parol  evidence  was  admitted  to  ahew  that  the  eoa« 


igO  EXPLANATION  OF 

Ch.  n.  t.  5.  the  law  requires  to  be  done  by  writing,  as  wonld  have  been  tbe 
^^l^^u^t^'  case  if  the  like  evidence  had  been  admitted  to  snpply  the  blank 
'      left  in  the  will</) 

But  Courts  of  Justice  are  in  all  cases  extremely  cautioas  in 

8  Black.  1249.  admitting  parol  evidence  to  supply  or  explain  a  written  instnt- 

ment.(m)    It  never  ought  to  be  suffered  to  explain  away  or  con- 

Pretton  v.      tradict  an  explicit  agreement,  for  that  is  in  effect  to  vary  it ; 

Ibid.       '         ; 

■identioa  rooncj  expnnaed  in  a  deed  tt»  have  beeo  reeeiTed  hf  the  umitor,  had  not 
been  paid  by  the  grantee. 

Id  Maryland,  in  the  eaae  of  Onagler.  L§4g^  ^  A»**  &  M*Bm,  Rep,  433,  in 
an  aetioA  of  covenant  for  the  nle  of  land,  the  Court  refoaed  to  ioalraet  the  jury  lihat 
a  defd  vUh  a  receipt  endorsed  thereon  waa  concloaive  evidence  of  payment. 

But  in  the  caae  of  Dixon  v.  SmggtU^  1  Bar,  &  Mna.  Hep.  953,  in  an  action  o( 
aMumpait  for  the  priee  of  land,  the  Court  deaided  that  parol  evidenee  eoold  not  be 
given  to  prove  the  no»<paym<>nt  of  the  conaideratkNi  noney,  oontiary  to  the  expren 
aeknovledgroent  on  the  face  of  the  deed. 

In  Ptwn  yhama^  w  the  ease  of  mu  ▼.  FrankUMf  1  Bhm.  Rep.  S08»  Tiibmuam 
C.  J.  nys,  that  in  the  aaw  oT/U&er  v.  Smilh.  M—i^e  Rep,  569,  k  vaa  laid  by  the 
vhole  Court  that  if  a  emmderatian  ef  money  be  exprened  m  a  deed  of  bargain  and 
Mie,  there  abali  be  no  averment  or  evidenee  to  the  aoattwy-  **  I  adoptthiaprineiplo 
ao  far  aa  to  support  the  formal  part  of  a  eonveyanee  %  to  go  forther  ia  notneaeamry." 
But  the  oaae  of  Orieafe  v.  Ledge,  ia  cited  by  the  Court  vith  approbation,  in  the  oaia 
of  IfiiMtftan V.  J%e  executere e/JtChmre,  3 Ser^,  U,  R.  Rep,  355, and  it  vasthera 
decided  that  the  aaknovledgment  of  the  paymeat  ef  tke  purchaae  meney  in  the 
body  of  a  deed,  and  a  receipt  eadereed,  are  not  eondaaive  evidence  of  aoab  pay* 
menty  nor  a  bar  to  a  auit  for  the  aame.  So  in  Jbrdbm  v.  Coeper  et  aL  ibid,  564,  | 
and  in  Weigley^t  adme,  v.  Weir,  7  Do.  300.  It  never  haa  been  doobted  that  equity 
waa  a  part  of  the  lav  in  Pemteylvama^  and  at  an  eariy  period  of  oar  judicial  htatory 
it  waa  decided,  in  the  caie  of  PoQard  v.  Shaffer,  1  DaU,  Rep.  110,  that  the  dafen- 
dant  mlgbt  file  a  plea  to  a  caae«  founded  eatfawl^  upon  eqmiy.  And  ahhoogb  the 
Courta  have  never  departed  altogether  from  the  fbrma  of  law,  yet  n  maoyeaaea 
they  have  beeo  relaxed  ia  order  to  reach  the  equity  of  the  oaae.  The  deciaooap 
therefore,  which  have  taken  place  to  warrant  aa  averment  to  coniradki  the  terma 
of  a  vritten  inatrument,  are  not  innovaliona  upon  the  prineiplea  of  law ,  bat  arin 
from  the  peculiar  adaptation  nHequUy  and  Iqm  in  the  apona  tribonal* 

:  (/)  In  an  action  brought  for  not  giving  ao  order  on  «—  aeeording  to*an  award  ofre- 
'  ferees,  it  waa  ruled  that  parol  evidenee  waa  admiaaible  to  ahew  who  waa  the  peraon 
'    intended  by  them.  Lynn  v.  Rieberg,  8  DaU.  Rep.  180. 

So  to  prove  that  money  granted  by  a  parish,  waa  for  a  different  purpose  than  es« 
pressed  in  the  parish  reeotds.  Range  v.  Snorw  et  aL  I  Mate,  Rep,  181.— Am.  Ea. 

(fii)  Where  there  is  no  ambiguity  in  articles  of  agreement,  and  no  doubt  can  ha 
cntertahied  of  the  operation  of  the  iostimnent,  parol  evidence  of  the  intention  of  llm 
parties  according  with  their  legal  operatioo,  shall  not  be  reeehred.  IMer,  Binder 
eenetal.9reatee'Rep.995.  Etw^e  Stackpekv,  4raeld,\lMdee,Rep.Sr,  Rm^* 
kerv.  Preiai9e,6De.A30L  Murray  y,  Batdk^ikid.  AlbS,  Bmt  adm,Y,  Mam* 
iUd,  5 19,  and  7  De,  9f  8.  Riehardt  v.  XUlam,  10  De.  939. 

In  the  ease  of  Davenpert  v.  .Mofori,  15  Maee.  Rep.  85,  it  was  decided  that  whera 

a  deed  conveying  landa  eontaina  nothing  touching  the  eomi  leration,  or  tlw  payaaent 

af  the  pnrahase  nsaaey ;  aKhoogh  the  law  will  prasome  that  paynaant  waa  aude, 

yet  this  presumption  being  a  epedee  ef  evidence,  rdating  to  matter  ef/act,  and  net 

atieingfimn  the  eemttmetimt  ef  the  deed,  mayUrepeUedbyermiteeHmen^^Am. 
Ed. 
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and  therefore  where  there  was  an  agreement  Cm*  aleaee  of  twen-  Cb.  n.  s.  s. 
tjr-one  years,  at  26iL  per  annum,  the  lessor  was  not  permitted  to  ^"^|f^{^'*' 
|yroTe  that  tiie  lessee  was  also  to  pay  a  sum  of  52iL  12«  6tf.  a  year       ' 
to  the  ground  landlord ;  but  it  was  said*  in  this  case,  that  colla- 
teral matters,  about  which  the  agreement  was  silent,  as  that  the 
hmdlord  was  to  repairg  or  the  like,  m^t  be  supplied  by  parol 
eridence.    So  where  an  agreement  was  made  between  two  per-  R<*x  v  Inba- 
sons  in  the  following  words :  ^  I,  J.  M.  do  hereby  agree  with  /•u[*Q,ion 
C  to  serve  me  three  years  to  learn  the  business  of  a  carpenter :  ST.Rep.  379. 
the  first  year  to  have  1«.  ^,  per  day,  the  second  year  U.  6d. 
^r  day,  the  third  year  It.  lOd  per  day,  as  witness  my  hand ;" 
which  agreement  was  signed  by  both  parties ;  it  was  held  to  be 
competent  to  a  parish,  when  J.  (P»  settlement  came  in  question, 
to  prove  by  parol  that  at  the  time  of  signing  the  agreement,  /.  C. 
agreed  to  give  J.  M,  three  guineas,  and  that  he  was  not  to  be, 
and  in  fact  never  was  employed  in  any  other  work  than  that  of 
a  carpenter ;  for  this  evidence  did  not  contradict  the  agreement.  Ibid.  S84.  Per 
but  was  given  to  ascertain  a  fact  collateral  to  it,  in  order  to  ex-  ^^^'^*  *^- 
plaln  the  intention  of  the  paKies ;  the  instrument  being  in  some 
measure  equivocal  whether  he  was  to  be  an  apprentice  or  a  ser- 
▼ant 

Another  distinction  may  also  be  made  as  to  the  aimbigwtaB 
f&tnu^  and  that  is  in  the  case  of  ancient  instruments ;  for  if 
doubts  arise  as  to  the  construction  and  meanii^  of  them,  the 
uniform  usage  which  has  prevailed  under  them  is  received  as 
evidence  of  the  original  intention  of  the  parties^n)  Lord  Cokb, 
in  one  place,  says,  that  tonUmporoMa  txpotUto  t8t  foHUtima  in  s  init.  ii . 
lege,  but  it  is  plain  that  this  was  said  only  with  reference  to  the 
opinions  and  writings  of  contemporary  lawyers  on  an  ancient 
Statute,  and  not  as  to  the  usage  of  the  parties ;  but  in  another 
place  speaking  of  claims  under  old  charters  before  Justices  in 
Eyre,  he  says,  **  If  the  words  were  general,  and  a  continual  pos-  ibki.  212. 
session  pleaded  of  the  franchises  claimed ;  or  if  the  claim  were 
by  old  md  obseurt  taorjis,  and  the  party,  in  pleading  diem,  ex- 
pounding them  to  the  Court,  and  averring  eanHmud  poaseaeian 
according  tothai  exposition,  the  entry  was  inquiraiiir  vaptr poe- 


(n)  Where  the  words  in  an  anelettt  deed  are  eqaiTpeat,  the  luage  of  the  parties  ander  f 

H,  b  admifliible  to  eiplaio  them.   LMn^mn  ▼.  7Vn  Broeck,  IS  JMm.  Hep.  14.  / 
Jack90n6x.d.  WhUe^.  Cttrp, ibid,  SOi. 

Evideiiee  of  aiage  U  iDadiiMsaaMe  to  explain  the  laogaage  of  a  deed  not  ambtgooas.  / 

Cvrielyou  v.  Van  Bnmdt,  8  Johtu,  Hep.  357.  ^ 

In  patents  of  great  antiqaity,  wher«  the  description  of  the  land  is  nave,  and  the  | 

eonstmetion  somewhat  dodbtSii,  the  aeu  of  the  parties,  the  aots  of  sovemment,  and  j 
of  tiMMe  ehiimlns  under  adjoinlnif  patents,  are  entitled  to  great  weight  in  the  loeation 

of  the  grant.  Jachtonex,  d.  Sehmck  ▼.  fFeod,  13  Jahi9.  Rep,  34S A  v.  Co. 
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Ch.  n.  s.  5.  sesaionem  ei  usum^  which,  he  adds^  I  have  observed  in  divers  re« 
^^"USteUt!*"**  ^^^^^  of  those  Ejres  according  XA  the  oU  rale  optimm  inierprig 
_  rerum  ustis  ;  and  it  is  said  by  the  Court  in  Vaaghan,  169;  that 

**  where  the  penning  of  a  Statute  is  dubious,  long  usage  is  a  juat 
medium  to  expound  it  by ;  for  jus  et  norma  hquendi  is  governed 
by  usage,  and  the  meaning  of  things  spoken  or  written,  must  be, 
as  it  hath  constantly  been  received  to  be,  by  common  accepta* 

tion.»' 

The  first  instance,  however,  which  1  find  of  this  doctrine  hav- 
ing been  acted  upon,  is  in  the  case  of  the  Attorny  Chneral  v. 
lU^^^'      Parker^i)  where  the  right  of  election  being  given -by  a  deed 
founding  a  charity,  to  parishioners  and  inhabitants.  Lord  HAan* 
wioKB  admitted  evidence  4»f  the  usage  for  all  houseksepers  to 
vote,  as  explanatory  of  the  words  parishioners  and  inhabitants. 
The  same  kind  of  evidence  has  been  received  in  many  subse- 
(S)  Blankiey  quent  cases(2)  depending  on  the  construction  of  charters,  and 
dT.Repr^?!!^  the  last  which  occurred,(3)  the  usage^  was  much  relied  on  by 
Gape  V  Hand-  the  Court  in  forming  their  decision.    In  that  case.  Lord  Rxvtok 
Rex  V.' Bell- 's&id.  that  both  private  deeds  and  the  JRng^s  charters  might  be 
4T*Ra   810  ^^P^^nded  by  the  usage  which  had  taken  place  under  them;  and 
Rex  v.Varioi  accordingly  we  find  that  on  a  question  whether  a  covenant  for 
Cowp.  848.    renewal  in  a  lease  should  be  deemed  to  be  a  covenant  for  per- 
(d)  WbitDftU  petual  renewal,  or  only  for  one  other  Iea8e,(4)  evidence  of  ser 
^'^^^^*g  veral  former  renewals  was  received  as  the  construction  which 
Vj«ie  also  Rex  the  parties  themselves  had  put  on  the  preceding  leases,  and  cf 
4  £a>t  327.'    ^^^^  intention  at  the  time  of  granting  that  in  question.    The 
doctrine  of  this  latter  case,  however,  has  been  sinoe  questioned; 
k>otC  ^  ^    ^^^  ^^  ^  similar  ca8e(5)  coming  before  iKurd  Ax.vanlet»  when 
Cowp.  819.    Master  of  the  Rolls,  his  Lordship  said  he  strongly  protested 
(5)  BaTnham  s^inst  construing  legal  instruments  by  the  equivocal  act  of  the 
^ij^"^ ^^J^' parties  and  their  understanding:  and  the  late  Master  of  the 
jQD.  895.    '   Rolls,  (Sir  William  Grant)  in  a  still  later  case  of  the  same  de- 
Moore  V.  ^<^i^ption,  concurred  with  him  in  that  opinion.(6) 
6  Yes.     In  another  ca8e,(7)  which  came  before  Lord  El]>on,  as  Chan- 
jun.233.        cellor,  his  Lordship  said,  "he  should  state  his  opinion  with 
^^ii^^d  v"  ^^'^^^  reserve.    It  was,  that  in  no  case  would  it  be  competent 
joD.  ^.    ^  to  bring  upon  the  record  the  fact,  with  reference  to  the  former 
leases,  as  explaining  the  contract  .contained  in  the  last  lease;" 
but  as  such  evidence  had  been  stated  and  relied  on  in  the  case 
of  Cooke  V.  Booth,  his  Lordship  retained  the  bill  for  twelve 
months,  with  liberty  for  the  plaintiff  to  bring  an  action  on  the 
covenant.    An  action  was  accordingly  brought  in  the  Court  of 
(8)  Same  paN  King's  Bench,(8)  and  the  plaintiff  averred  in  his  declaratioD, 
i'az!^*^'^*    that  the  covenants  in  the  deed  ''corresponded  with  those  ex- 
pressed in  various  other  leases  before  then  successively  made 


(6)  M< 

Foley, 
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and  executed  on  renewals  from  time  to  time  granted  at  the  like  Chap.  Ii.  ••  s- 
yearly  rent,  and  in  coMideratien  of  the  like  Hom  paid  in  nature  'patent!^*' 
of  a  fine  upon  €my  iuth  renewaiJ^  The  constmction  of  the  deed,  -  - 
aa  affected  by  the  former  deeds,  was  argued  at  considerable 
Ien$^h,  on  a  demurrer  to  the  defendant's  plea.  On  the  words 
of  the  covenant,  the  OouK  were  of  opinion  therei  was  no  cove- 
nant for  perpetual  renewal.  On  the  effect  of  the  averment. 
Lord  Ellemborough,  in  delivering  the  opinion  of  the  Court, 
oatd,  that  though  the  rase  of  Cooke  v.  Booth  wan  very  analogous  - 
to  the  present,  yet  there  was  a  distinction  between  them.  In 
that  case  the  series  of  successive  renewals,  from  the  first  down- 
wards, ^as  uniform  and  unbroken ;,  whereas,  in  the  present 
case,  it  was  only  alleged  that  the  covenant  corresponded  with 
tfmse  in  various  other  leases  successively  made ;  which  allega- 
tion as  to  varioua  other  leases  might  be  true,  although  there 
should  have  been  several  instances  to  the  'contrary.  Uis  Lord- 
ahip  added,  that  the  fact  stated  respecting  the  successive  re- 
newals being  so  materially  different,  this  ease  could  not  be  gov- 
erned by  Copke.  v.  Booth,  even  **  if  it  were  competent  in  any 
form  of  action  to  bring  upon  the  record  the  fact  with  rjeference 
to  former  leases,  as  explaining  the  contract  contained  in  the 
last  lease,"  upon  which  point  very  great  and  serious  doubts  had 
been  entertained,  and  which  it  Was  not  necessary  then  to  decide. 
A  writ  of  error  was  afterwards  brought  and  the  case  argued  in  s  Bos.  b  Pui. 
the  Exchequer  Chamber,  when  the  judgment  of  the  King's  Bench  ^*  ^*  ^^ 
was  affirmed,  and  Lord  O.  J.  Mavsvield,  in  delivering  the  opi* 
nion  of  the  Court,  said,  that  the  renewals  which  had  taken  place 
could  not  be  used  by  way  of  argument  on  the  occasion.  It  was 
true  that  similar  renewals  were  allowed  to  operate  upon  the 
judgment  of  the  Court  in  Ckfoke  v.  Booth,  but  that  was  the  first 
time  that  the  acta  of  parties  to  a  deed  were  ever  made  use  of  in 
a  Court  of  Law  to  assist  the  construction  of  a  deed.  Suppose 
the  original  lessor  to  have  declared  in  the  presence  of  fifty  wit- 
nesses that  he  intended  to  bind  himself  by  the  lease  to  a  perpe- 
tual renewal,  his  declaration  could  not  have  been  allowed  to  alter 
the  construction  of  the  lease  itself.  If  so,  why  should  the  sub- 
sequent renewals,  which  are  not  evidence  either  so  atrong  or  to 
unequivocal  as  the  declaration  of  the  lessor,  be  allowed  to  alter 
the  construction  ? 

Cases  of  fraud,  do  not,  as  was  observed  before,  fall  within  the 
principle  on  which  parol  evidence  is  rejected  ;(o)  and  therefore 

(•)  The  Cirfluit  Coort  of  (he  U.  Statet,  ntitwithstanHing  the  reetriotiTroiattte  ia 
tlM  Judieitry  Act  qI  1789,  c.  90.  s.  11,  has  Jurisdietion  in  a  BoiC  in  Eqaitv,  brbOght 
bj  « jadgment  eredilor  against  his  debtor  and  others,  (Ihey  being  eiliseas  of  ochar 
C  C 
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Chap.il.1. 5.|Mirol  evidence  maybe  produced  to  ahew  that  an  iDstniment 

fiftodaieot.  ^^^  stated  to  the  maker  of  it  to  be  a  Afferent  thing  from  what 

............^  it  really  was  ;  as  where  a  deed  is  falsely  read  to  a  grantor.    So 

Doe  dem.  where  a  testator  having  made  one  wilU  afterwards  made  another* 
f'^'sT  Re  ^^  proviaipns  of  which  were  widely  different,  parol  evidence 
147.  that  the  testator,  at  the  time  of  the  execution  of  the  second  will, 

inquired  whether  it  was  the  aame  as  the  former,  and  was  an- 
swered in  the  affirmative,  was  held  to  be  admissible,  for  this 
did  not  go  to  contradict  that  which  was  allowed  to  be  a  valid 
instrument,  but  to  set  it  aside  altogether,  as  being  obtained  by 
fraud  and  impo9ition.(fi) 
Sfis^sio^"^*     So,  though  in  general  an  averment  shall  not  be  allowed  against 
a  deed  that  there  was  no  consideration  given,  when  there  is  an 
express  consideration  stated  upon  the  deed,  yet  where  a  deed 
Fiiraer  v.       ^^8  obtained  under  very  suspicious  circumstances,  and  appeared 
Pari.  Cm.  70.  on  4he  face  of  it  to  be  made  in  consideration  of  a  sum  of  money 
greatly  inadequate  to  the  value  of  the  estate  conveyed,  and  also 
of  love  and  affection,  an  issue  was  directed  to  try  whether  love 
and  affection  did  in  fact  form  any  part  of  the  consideration,  and 
being  found  in  the  negative,  the  deed  was  set  aside :  while,  on 
Clariuoo  V.    the  other  hand,  where  a  deed  was  made  to  two  persons,  one  of 
Will.  m.    '  v^om  was  not  related  in  blood  to  the  grantor,  and  a  money  con- 
sideration was  expressed  on  the  face  of  the  deed,  the  Master  of 
the  Rolls  would  not  permit  the  grantors  to  show  that  love  and 
affection  also  formed  part  of  the  consideration ;  and  Lord  Mac- 
VidcB.K.  P.  0LE8FIELD  confirmed  the  decree.    If  a  deed  be  fooaded  on  an 
usurious  or  other  illegal  consideration,  this  may  be  shewn,  not- 
withstanding the  deed  on  the  face  of  it  is  perfectly  fair  and  legal.Qf) 


\ 


Sutet)  to  set  wide  ooofeyaoeei  made  in  fraud  i^  orediton,  although  the  ground  of 
the  judgment  wai  a  negotiable  chote  inaction,  on  which,  before  judgment,  a  sak 
oould  not  have  been  maintained  in  weh  Court.  Bean  ▼.  Str^h  etai.fl  MamnC^  Rep. 
958.— Am.  Eo. 

{p)  Parol  evidence  is  adminible  to  eootradict  the  return  of  an  oflieer,  which  hat 
been  obtained  by  fraud.  ConmonweaUh  v.  Mullard,  9  Matt,  Rep,  S70. 

Soto  prove  that  fraud  has  been  practised  upon  the  party  to  be  charged  by  k  con- 
tract, &o.  or  some  illegality  in  the  transaction.  Stackpole  v.  Arnold,  11  Ma»9,  Rep. 
^.  Barker  v.  Prendst,  6  Do,  430.  Storer  v.  Lojran  etaL  9  Ho.  55.  Ward^, 
IFSnaA^,  IS  210.481. 

Quere,  Whether  in  an  action  of  ejectment,  evidence  is  admissible  that  a  patent 
was  obtained  by  frand.  Witherinton  v.  APDotudd,  1  Ren.  ^  Munf.  306. 

A  patent  obtained  by  misrepresentation,  deceit,  or  forgery,  or  through  ignorance 
of  the  facts  by  the  officers  of  the  land  office,  dees  not  legalise  an  onanthorised  sur- 
vey. The  adverse  party  may  prove  the  fraud  to  obtain  the  patent.  B&nde$  al  v. 
Seaboid,  6  Sefg,  U  R. Rep.  137.  Et  vide  Gonxabuet  aL  v. Hoover  et  aL  Hid,  118. 

Whenever  parol  or  extrinsic  evidenee  would  be  received  to  reach  a  fraud  in 
Chancery^  H  will  be  received  in  Penn»ylvama.  mi  v.  £^,  5  Serg.  &  R.  R^. 
^86.— Ax.  Ei». 

(9)  Tide  ante,  pi^e  ISS^itAr. 
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CHAP.  III. 


OF  PAROL  EYIDENOE. 


Havino  had  occasion  in  the  preceding  chapters,  to  mention 
in  what  eases  parol  evidence  was  admissible ;  the  principal  ob- 
ject of  our  present  inquiry  will  be,  what  persons  are  not  per- 
mitted to  give  evidence,  or  privileged  from  examination,  whe;i 
unwilling  to  be  called ;  to  which  I  shall  add,  ar  few  observations 
on  the  examination  of  witne88e8.(a) 


SECTION  I. 

Of  persons  ineompeteni  to  give  evidence,  by  reason  of  the  imbe- 
cility of  their  understandings. 

All  persons  who  ar6  examined  as  witnesses,  must  be  fulljcb.  10.8.1. 
possessed  of  their  understanding,  that  is,  such  an  understanding  ^^'^^'  ^' 
as  enables  them  to  retain  in  memory  the  events  of  which  they  have 
been  witnesses,  and  gives  them  a  knowledge  of  right  or  wrong*  ^93^ 
Idiots  and  hmaOcSt  while  under  the  influence  of  their  malady,  not 
possessing  this  share  of  understanding,  are  excluded  ;(6)  as  are 
also  children  of  so  early  an  age,  as  to  be  incapable  of  any  sense  of  Co.  Litt.  6,  b. 
truth.    As  a  general  rule,  fourteen  is  said  to  be  the  age  at  which  2^,  ^4^/' 

(a)  The  rale  of  the  text  is  reeogniied  io  the  foUowtog  easef,  IJnmgtimi  ▼.  jR^r- 
•led  ef  02.  10  /vAnt.  Rep,  dSS.  Bartjbrd  t.  Paimer,  16  Do,  14S.    Sviff^  Sytt.  of 

Where  iniuitT  at  a  pirtieabur  time  is  tttempted  to  be  proved,  evidenee  of  iosa- 
Ditjr  immediately  before  or  after  the  time  wiU  be  rec<;ived  ;  bat  soch  eTidenee  hn^ 
after  the  time  voold  not  be  adrntssible.  Dickinton  r.  Barber,  9  Mate.  Rep.  235. 

In  Pemteyhfoma,  t  negro  aUiTe  eannot  be  a  witness.  ReapubUca  r.  Bob,  4  DaU. 
Rep.  lis.  fi. 

la  JSTew  Fork,  hj  Stat.  eee.  36.  c.  8S. «.  19. 8  R,  L.  907»iio  ekxve  ean  be  a  witneif, 
cxeept  io  odminal  eases,  for  or  against  a  slave. 

Bot  a  free  black  man  is  a  witness  to  prove  fsett  which  may  have  happened  while 
he  was  a  slave.  Qutnee  v.  Deeeiet,  1  Jofmt,  Rep,  508. 

A  slave  maoamitled  bj  an  infant,  although  voidable,  behig  hi  the  mean  time 
vaKd,  the  slave  ii  a  competent  witness.  TTie  jsxre*  ofRogtre  v.  Berry,  10  Johne, 
Rep.  IdS.  AM.  Es. 


(b)  The  lawfulness  or  an1awftilness*of  the  mode  hf  which  evidence  is 
does  not  affret  its  sdmissihiHtj  m  a  Ooatt  of  Law.  U,  Stafee  v.  Im  Jeime  JBageme, 
i  Mason' t  Rep.  409.— Ax.  Eb. 


1^25  WITNESSES. 

Ci  Vtl.  s.  1.  a  child  may  be  a  witness  ;  for  then  all  are  supposed  to  have  at- 
CbiMren.   .^j^ing^  |^  competent  knowledge  of  right  and  wrong  ;  but  short  of 

"■""~^~*  that  age,  the  receipt  or  rejection  of  his  testimony  must,  in  evcrj 
case,  depend  upon  the  sense  of  religion,  and  apparent  under- 
standing of  the  child,  when  examined  previous  to  the  oath  being 
administered  to  him*(c)  A  person,  deaf  and  dumb,  if  of  sense 
to  have  intelligence  conveyed  to  him,  may  be  a  witness,  and  give 

S^oh*  Cro*    ^*®  evidence  by  signs,  through  the  medium  of  an  interpreter.((f) 

Cu  455.  — k« — . . • —  I 

*  Id  the  case  of  the  Kki^x.  TYavertj  S  Stra,  70,  the  prisoner  wm  iadielcd  f«r  « 
rape  on  a  child  oi*  six  yean  old,  and  Lord  C.  B.  Gilbkht  refuted  to  admit  the  ebUil 
as  a  witness,  wherefore  the  prisoner  was  acquitted.  He  was  then  iodioted  for  aa 
•asault,  with  an  intent  to  ravish,  and  the  indiotmeht  coming  on  to  be  tried  before 
SUTMoerB  C.  J.  at  the  next  assizes  but  one,  the  same objeetion  was  taken  by  Coxm 
and  Dabhxu,  Serjeants,  that  the  girl  being  then  but  seven  jenn  of  age,  eooltfoot 
be  a  witness.  The  counsel  for  the  proseeotion  endeavoured  to  distinguish  the  ease 
crf'a  misdemeanour  from  that  of  a  eapital  offence;  but  Raymond  C.J.  held,  that 
there  was  no  differenee  between  oSenees  capital  and  let^r  offences,  in  this  respect, 
and  that  a  person  who  eould  not  be  a  witness  in  one  ease,  could  not  in  the  other. 
He  said,  that  the  reaisn  why  the  law  prohibited  the  evidenee  of  a  child  so  yooag 
WM,  because  the  ehild  could  not  be  preaoroed  to  distinguish  betveen  right  and 
wrong :  no  peraon  had  ever  been  admitted  under  the  age  of  nine  jeara,  and  very 
seldom  uhder  ten.  He  then  mentioned  two  cases  at  the  Old  Bailey,  and  rejecting 
dM  evidence  of  the  ehild,  the  defendant  was  acquitted. 

But  in  ilra»er»s  case,  l«lh  ^pril,  1779,  (Bui,  JV.  P,  S9J.  Leach.  Cro,  Co: 
837,)  the  qOettiOQ  was  again  considered  by  all  the  Judges,  and  tbey  held,  that  a 
child  of  any  age  might  be  ezamined  on  an  indictment  for  an  assault  on  her  with  in- 
tent to  ravish,  if  the  appeared  to  be  ac^^uainted  with  the  nature  and  obligaticm  of  an 
■  oath. 

See  the  seTeral  eaaea  collected  io  1  EomVb  Cro.  Law,  441. 

(c)  If  a  witness  is  of  the  age  of  fourteen  years,  the  Court  are  not  obliged  to  Inter- 
rogate her  as  to  her  knowledge  of  the  nature  and  oblif;ation  of  an  oath,  unless  some 
fact  should  be  proved  atiunde,  which  would  incapacitate  her  as  a  witness.  Den  v. 
Yanckvct  2  South.  Rep,  589. 

A  person  above  fourteen  years,  i*  presumed  to  be  dbfi  capax.  State  v.  Doherif, 
2  Overton*9  Rep,  SO.— Am.  Ed. 

(</)  A  person  deaf  and  dumb  from  hit  nstivity,  having  sufficient  aapM^y,  iBay 
execute  a  deed,  i^rown  v.  Brmtm,  3  Con,  Rep.  299. 

So  one  deaf  and  dumb  may  be  convicted  of  laroeoj.  CommmweaUh  f ,  BiS,  14 
Mate,  Rep.  907, -^Am,  Ed, 


WITNESSES.  iQy 


SECTION  11. 

Of  persons  incompetent,  by  reason  of  tfie  infamy  of  their  cha- 
racter. 

In  the  next  place,  the  moral  character  of  a  witness  ia  to  be  Ch.  nr.  s.  2. 
considered.  When  stigmatised  by  a  conviction  of  certain  crimes»^„^°Q^f^i^ 
his  evidence  is  whoUj  inadmissible,  and  he  becomes  what  the  . 

law  calls  an  ineompeletU  witness  i^  but  other  crimes,  though 
much  detracting  from  the  character  and  credibility  of  a  man,  do 
not  render  him  so  totally  infamous  as  to  prevent  him  from  being 
heard  in  a  Court  -of  Justice  x  neverthelest,  the  parol  testimony 
of  witnesses  upon  oath,  as  to  his  gejieral  character,  is  received 
as  evidence,  to  be  left  to  a  jury,  whether  such  a  man  is  a  person 
on  whose  testimony  reliance  can  be  placed.    The  viva  voce  evi-  4  St.  Tr.  692. 
dence  to  destroy  the  credit  of  a  witness,  must  be  that  of  per-  {J**p '  J'|^" 
sons  who  have  known  his  general  eharactet,  and  who  take  uponp.  ti. 
themselves  to  swear  from  such  knowledge,  that  they  would  not^'g'^'  ^' 
believe  him  upon  his  oath.    This  general  evidence  is  all  they 
are  allowed  to  give  against  hirQ>  for  no  man  can  be  supposed 
prepared  to  give  a  history  of  all  the  transactions  of  his  life,  in 
answer  to  a  charge  suddenly  made  upon  him  in  a  Court  of  Jus- 
tice ;  but  the  party,  whose  interest  it  is  to  support  his  character, 
may  call  upon  the  witness  against  him  to  declare  the  grounds 
on  which  their  opinion  of  him  is  founded.(c)    Though  only  ge- 
neral evidence  can  be  given  as  to  his  general  character,  yet  dq- 

*  No  two  words  have  been  more  frequentlj  eonfounded  leather,  and  consequently 
leal  ooderstood,  than,  those  of  competent  and  credible.  A.  witness  is  properly  said 
to  be  C9mpe$€nt,  whanever  he  can  be  at  aU  examined  befiare  a  Coai^  of  Justice,  and  • 
this  competency  ia  a  qoestk>n  of  law  to  be  determined  bj  the  Jwig9y  i^revutis  to  his. 
gif  iog  evideoae  in  the  eailte.  If  the  law  permits  him  to  bd  examined,  hisavdiiM^^ 
forms  the  most  important  ptrt  of  the  consideration  of  a^«ry,ahd  they  must  deeide 
00  this  aeeordio^  to  the  oppnaioK  or  oorroboratiog  ciraatnstanoes  of  the  oMe.  The 
czpreasioD  of  **  eredible  witness"  is  often  used  in  Acts  of  Parliament,  but  this  means 
nothing  more  than  that  the  megiatrates  shall  judge  as  the  JU17  would  do  of  his  C7v<£- 
tnUty,  bat  leaves  the  question  of  bis  cwipeiency  as  betdre.  1  Bwr,  417. 

(e)  Where  a  witness  said  he  would  swear  to  any  thing  for  six  pence,  this  declara- 
tion will  go  onlj  to  his  credit.  J^erwhaly,  Watffuune,  1  Root*»  Rep.  5<U< 

The  credit  of  a  witness  may  be  impeached,  by  shewing  that  at  the  time  the  facts 
•worn  to  took  place  lie  was  intoxieiited,  hot  the  intoxication  most  be  proved  by  di- 
reet  evidence,  or  by  the  acta  and  eondoet  of  the  witness.  Tuttle  v.  RuateU,  2  J9ay> 
Bep.9f^l,     ' 

In  tbe  .ease  of  The  State  v«  StaXtmgM  et  al,  2  Bayw.  Rep.  SCO,  after  argument,  the 


^gg  Witnesses. 

Ch.iii.  S.2.  claratioDS  made  by  him  on  the  same  subject,  contrary  to  what 

General     \^^  swears  at  the  triaU  whether  on  his  original  or  cross  ^xamina- 

tion,  may  be  given  in  evidence  to  impeach  his  credit ;  and  even 


Wriffht  dem   ^^^^^  ^^^  death  of  the  subscribing  witness,  a  confession  made  by 
Ciymer  v.      him  on  his  death-bed,  that  the  will  which  he  attested  was  a  for-  . 
Burr!'i^.    S^U>  ^'^J  ^  given  in  evidence  to  rebut  the  presumption  arising 
Harwdeii  v.    from  proof  of  his  hand  writing.^/) 

Taunton  Sp.      I^  should  here  be  understood,  that  it  is  the  party  again»t 
As.  1789.       vrhom  a  witness  is  called  only,  that  is  permitted  to  attack  his 
d!V"ii  Junel  character  hy  general  evidence  $  for  if  the  same  privilege  were  al- 
r^r^ Th     ^^^^^  ^  ^^^  psrty  calling  him,  the  consequence  would  be,  that 
iw,  vide     'such  party  might  desU'oy.the  credit  of  a  witness  if  he  sfAe 
ui.  M.  P.     against  his  wishes,  and  make  him  a  good  witness  if  his  evidence 
was  favourable,  ft  the  same  time  that  he  had  the  means  of  de- 
ibid.  stroying  his  credit  in  his  hands.    But  if  a  witness  prove/octo  in 

See  tiso  Al-  a  cause  which  make  against  the  party  who  calls  him,  that  party» 
Gibwn'^s'     ^^  ^^^^  ^^  ^^  Other,  nay  call  other  witnesses  to  contradict  him 
Cwnpb.  555.  as  to  those  facts ;  for  such  facts  are  evidence  in  the  cause,  and 
the  other  witnesses  a:e  not  called  directly  to  discredit  the  first, 
but  the  impeachment  of  his  credit  is  incidentalv  and  consequen- 
tial only.(g} 

Ck>Qrc  decided  that  yoa  are  ooteonfined  to  the  qaeafioQ  vhetber  a  witneaa  be  a  man 
of  veraoitjy  or  of  Teraeitf  when  upon  muh,  bat  that  70a  maj  inquire  whether  he  be 
a  man  of  bad  morat  charader. 

Evideaee  of  general  eharaeter  for  tmlh,  deriyed  from  the  common  repvrt  of  the 
neighboorhood,  it  admiMiMe.  Ximmelw,  JRmmd,  S  Ser^,  &  JR.  X^,  d36. 

Teitimooy  to  impeaoh  the  oredk  of  a  witneaa,  by  ihewiog  that  the  either  was,  ^r 
had  been  a  eomroon  proatitate,  is  inadmissible.  Jackton  ex,  d*  Boyd  v.  Lemt^  IS 
Johnt.  Rep.  504. 

A  contrary  ileeision  was  made  in  Matmehuaettt.  CvmmamoeaXth  ▼.  Mmfhy, 
14  Matt,  Rep.  387. 

General  eharaeter  may  be  given  in  evidence  in  behalf  of  one  on  trial  for  a  eapital 
offence.  €!om/noinweaJUh  ▼*  Bardy,  8  Mati.  Rep.  317,— Ax.  En. 

(/)  Where  the  credit  of  a  witness  is  impeached,  the  rscordof  the  Supreme  Goort  of 
a  soil  between  other  parties,  is  evidence  as  introductory,  to  prove  that  a  witness  who 
was  examined  on  the  trial  of  that  suit,  gave  the  same  evidence  he  had  given  in  this. 
Foeier  v.  Shaw,  7  Serg:  &  R.  Rep.  156. 

Evidence  may  be  given  of  the  dechnrationsof  a  witnemto  contradict  what  he  stated 
in  hti  eiaminatioo,  or  to  ihew  that  he  did  not  tell  the  vhole  truth.  Stahle  v.  I^ehn^ 
8  Do.  317.  Tucker  r.  Welch,  17  Ma^$.  Rep.  160.  The  State  v.  JUexander  et  ai. 
3  Rep.  Const.  Ct.  S.  Car.  171. 

Where  witneasesare  called  to  prove  declarations  made  by  a  wHness,  ineonststent 
wfth  what  he  deposes  00  the  trial,  it  is  perfectly  regular  in  reply  to  shew  other  de- 
clarations made  by  the  same  witness  in  affirmance  of  what  he  bu  then  sworn,  anil 
that  he  is  stilt  consistent  with  himself.  Johnion  v.  Patterton,  2  Mamki*  Rep.  183. — 
Av.  Ed. 

(/)  Every  person^  by  the  prioeiples  of  the  eommoa  law,  not  intereeted,  and  n^t 
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But  to  return  to  those  offences,  a  conviction  of  which  totally  ch.  in.  s.  2. 
excludes  the  testimony  of  a  witness,  and  renders  him  incompe-  ^^rimM  **^ 
tent.  ' 

Treason  or  fblony,  and  every  species  of  what  is  called  in  our  p^ndoo]^  dem. 
books  the  crimen  falsi,  such  as  perjury,  conspiracy  4©  accuse  an-  ?J'**'!['"*I*^*'  ^* 
other  of  a  crime,  barratry,  attaint  of  false  verdict,  bribing  a  wit-  3  wiis.  218. 
ness  to  absent  himself  from  giving  evidence,  &c.  {Prevent  a  man, 
when  convicted  of  them,  from  being  examined  in  a  Court  of 
Jnstice.(A)     Accordiog  to  the  ancient  notion,  every  offence 

ofinfanunu  charaeiery  maj  be  a  competeDt  wilnen.    Per  TnaiiMAir  C.  J.  In  for- 
ifif  ▼.  SMppen,  2  Bum.  Rep.  155. 

.  The  party  who  iotroilaem  a  witneta  aannot  after  wards  ioTaliclate  bit  tettimony  pn 
the  ground  of  interest.  Dam  ex,  d.  Farrar  ▼.  Manulton,  T\iifl.  Rep.  14. 

A  party  cannot  impeach  the  oredibUity  of  his  own  witnesses.  Samrey  v.  Mtrrell 
et  aL  9  Hayw.  Rep.  997. 

If  a  witoeas  testify  agabst  the  party  by  whom  be  is  ealled,  it  is  competent  for  that 
party  to  prove  that  the  witness  was  mistaken  in  any  part  of  his  efidence,  by  calling 
other  witneases  to  rectify  the  mistake,  or  to  prove  that  qui  other  occasions  he  had 
related  the  story  in  a  different  manner.  De  IMle  ▼.  Priettman,  1  Brovne'*8  Rep. 
176.    (Af&rmed  in  the  Sapreme  Court  on  error.  ihUL  n.) 

Et  Tide  in  JV^  Tet^^  Steinbach  v,  Col»  hit.  Co,  2  Cainct,  Rep.  190. 

In  Maeaacfttuettt,  vide  Webeter  v  Lee,  5  Mate.  Rep.  334. 

In  JVbrM  Carolina,  in  the  case  of  The  State  v.  Mnis,  1  ffayw  Rep.  429,  it  was 
decided  that  the  Attorney  General  might  diseredK  his  own  wiiotss.  * 

But  In  civil  cases  neither  party  eaitdo  so.  ibid.  S.  P.  Saioraf  v.  MiirreSetaL 
S  J)9.  397.  Et  vide  Denn  ^.  d.  Farrar  v,  HamiUon,  Tayl.  Rep.  U. 

Where  a  party  calls  a  witness,  who  is  contmUioted  by  another  witness  of  his  own, 
he  cannot  call  his  first  witness  tD  disprove  what  the  second  has  said.  Rapp  v.  I^e 
Bkmc  et  al.  1  DaU.  Rep.  63. 

If  a  witness,  in  a  deposition  on  cross  interrogatories,  state  as  facts,  oircnmstanccs 
not  pertinent  to  the  cause,  what  he  has  said  or  sworn  in  another  cnuse,  where  those 
circumstances  were  pertinent,  cannot  be  read  to  discredit  him ;  oHter  if  he  has,  on 
a  Armer  occasion,  said  or  sworn  differently  from  what  he  now  depoifcs,  in  a  matter 
relative  to  the  cause  in  which  his  deposition  is  read.  Lama&re  v.  Caxe^  C.  C.  ^pil, 
1808,  M.  S.  Rep. 

The  plaintiff  cannot  pot  a  question  to  a  witness  called  by  him  to  rebut  the  defend- 
ant's testimony,  which  is  not  intended  to  contradict  or  discredit  the  d<>f<endHnt'8 
witnesses,  and  which  question  is  not  rendered  necessary  by  any  evidence  given  by 
the  defendant.  JRvant  v.  jEa/on,  i  Petert*  Rep.  338.— Am.  Ed. 

(h)  A  conviction  opoo  an  indictment  for  an  assault  and  battery,  with  intent  to  kill, 
in  consequence  oT  which  the  person  indicted,  whs  sentenced  to  imprisonment,  does  not 
make  him  an  incompetent  witness.  2/.  State*  v.  Rrackett*,  C.  C.  Oct.  1811, 
M.  S.  Rep. 

A  pardoned  eoovict  was  offered  ai  a  witness  for  the  people,  on  the  trial  of  an  in* 
dictment,  and  the  par«Ion  contained  a  provito  that  nothing"  therein  shall  be  co'utrued 
$0  at  to  retieve  the  tmdpertom  of  and  from  the  legal  disabUitiet  to  him  from  the  oon* 
viction,  tentatctf  afid  impritenment,  other  than  the  taid  impritonment  /  it  was  held 
that  the  priviao  being  incougruous  and  repugnant  to  the  pardon,  ought  to  be  re- 
jected, and  the  witness  wss  competent.  The  People  f .  Pease^  3  Johnt.  Cat.  333.^ 
Et  vide  In  the  maUer  of  fanning,  iO  Johnt.  Rep.  232. 


r  • 


SOO  WITNESSES. 

Ch.  III.  8.  2.  which  subjected  a  man  to  the  piliorj»  and  for  which  he  was  sen- 

^Crim^.***  ^^^^^^  t^  *^»<1  ^^«»  whether  followed  with  that  punishment  or 
.........,,..^  not,  was  considered  as  rendering  him  infamous  ;i  1)  bat  the  mo- 

(1)  Vide  Com.  d^i^'^  practice  has  with  more  propriety  been  to  consider  the  offmu 
^^'  ^  *'?^  V  ^"^^  Do^  ^^  puniihmentf  as  that  to  which  infamy  is  attached  ; 

niotii;ne,  (A.)  »  .     .  i     i  •      i  i  -  •         •!« 

'2.  Co.  Utt.     ADd  it  IS  now  held»  that  unless  a  man  is  sentenced  to  the  pillory 
^fb*  for  a  crime  partaking  of  fraud,  the  mere  circumstance  of  an  infa- 

(2)R(^t;.  mous  punishment  being  inflicted,  does  not  destroy  his  compe- 
Crcf^r'ahige!  *^cy  ;(3)  and,  therefore,  a  man  being  convicted  of  a  treasonable 
cianci>*t  libels  or  slanderous  words  on  the  government,  and  for  that  sen- 
cue^'Jos!^^^*'  ttnced  to  the  pillory,(3)  is  not  thereby  rendered  incompetent ; 
Vide  SMik.  and  on  the  other  hand,  if  he  be  convicted  of  barratry,  or  other 
infamous  offence,  though  he  is  only  sentenced  to  be  fined,  such 
(3)  Cliater ».  conviction  renders  him  incompetent.(4)    • 

3  Lev.  426.        When  a  man  is  convicted  of  any  of  the  offences  before  men- 

tioned, and  judgment  entered  upt  he  is  for  ever*  afterwards  in- 
Font,  Saik.  Competent  to  give  evidence,  unless  the  stigma  is  removed,  which 
690.  Vide     Jq  ^^^  Qf  j^  conviction  of  perjury,  on  the  Statute  of  5  EHz,  c.  9, 

eliaro  Pen-  •  *. 

dock  deiD.  can  never  be  by  any  means  short  of  a  reversal  of  the  judgment, 
Macklnder  ^'  ^^^  ^^^  Statute  has  in  this  case  made  his  incompetency  a  part 
2  WiU.  18 ;  of  the  punishment  ;(5)  but  if  a  man  be  convicted  of /elony  or  per- 
viUes,  7.  jppj^  Q|.  2IQJ  other  offence  at  common  law,  and.  the  Ring  pardon 
(5)Reif.  him  by  name,  or  grant  a  general  fiardon  to  all  siich  convicts, 
2s^  ^'  ^  '  this  restores  him  to  his  credit,(6)  and  the  judgment  no  longer 
forms  an  objection  to  his  testimony.  In  these  cases,  however 
Veotr.  349.    an  actual  pardon  must  be  shewn  under  the  great  seal*  the  war- 

4  St.  Tr.  689.  ^^^^  ^^^  -^  under  the  King's  sign  manual  not  being  aufficient.(7) 
(7)  Gully's     Peers  of  Parliament  and  cleraymen,  who  are  entitled  to  benefit 

case,  Leach. 


Cr.  Cas.  115. 


In  Massachutetti,  nothing  short  of  a  conviction  on  an  indiotraent  for  crimen  faUi, 
and  a  judgment  on  it,  is  a  suffiekut  objection  to  th^  eompetdncy  of  a  witness,  Cm«A- 
man  ▼.  Loker,  2  Mats,  Rep.  108.  Commonweaith  ▼.  Snell^'s  Do.  88.  ChurchiU  t. 
<$uler,  4  Do.  162. 

It  has  likewise  been  held  that  the  conviction  of  an  infamous  crime  In  a  foreiso 
country,  or  in  any  other  of  the  U.  States,  does  not  render  the  subject  of  sueh  coo- 
viction  an  inetimpetent  witness  there.   Commonwealth  v.  Green^  \7  Do.  515. 

Quere,  Whether  in  Maryland  a  mulatto  t>orn  of  a  manumiltcd  negro  mother,  is 
a  comp«.'tent  witness,  ugaiiist  a  freeitorn  white  christian,  in  a  prasecation  for  felon j. 
T/ie  Slate  v.  Fisheti,  1  liar,  6f  Johvi.  Rep.  750. 

A  convict  transported  is  not  disqualified  from  being  a  witness,  unless  it  be  proved 
he  was  transported  for  some  rjflfence  made^/ony  or  infamotu  by  the  common  lav, 
or  by  some  Slatnte.  darkens  le».  ▼.  Nail,  2  /far.  &  M'Hen.  Rep,  378. 

So,  one  transported  from  Great  Britain,  cannot  be  restored  to  his  credit,  witboat 
actual  service,  during  th«  seven  yeurs.  State  v.  Ridgeley,  ibid.  120. 

But  the  party  ol^eciing  must  prof e  that  he  did  not  serve  out  the  seren  years^ 
Cole'9  let.  V.  CoU,  1  Bir.  6f  JohnM,  Hep.  572.— Am.  Ep. 


WITNESSES.  294 

of  clergj  unconditional lj,(l)  and  where  no  judgment  is  giyen,  Ch.  III.  ■.  2. 

are  not  incapacitated  by  the  conviction  of  a  clergyable  offence,     crimes. 

But,  in  other  cases,  the  convict  is  incompetent  till  restored  by  - 

one  of  the  means  pointed  out  by  the  Statutes,  in  lieu  of  the  old  n)  sut.  1  Ed. 

mode  of  purgation.    If  he  be  burnt  in  tiie  hand  and  discharged,  ^>  <^-  ^^>*-  ^ 

his  credit  is  thereby  restored,  and  he  becomes  a  competent  wit-* 

neas,  because  the  bunting  in  the  hand  amounts  to  a  Statute  par- 

don,(3)  which,  'whether  particular  or  gi^neral,  always  restore*  J^Jj^J^J^jig. 

competency ;  and  in  this  case,  if  the  record  be  produced  whereby  main.  Sir  T. 

clergy  was  granted,  it  is  sufficient,  without  proving  that  he  was  k J."d7.     * 

actually  burnt.(S)    By  Stats.  4  Oeo.  1,  c.  11 ;  and  19  Oeo*  3,  v. 

74,  if  a  person  convicted  of  a  clergyable  offence  be  transported,  v(Jl,  7  Ann?' 

fined,  or  whipped,  instead  of  being  burnt,  his  competency  is  alsoj^^'^-^- 

restored ;  but  when  judgnient  of  death  is  given,  and  t(ie  convict  (A.)4r^  ' 

receives  a  conditioniil  pardon  on  being  transported  for  life,  h6  is 

not  thereby  rendered  competent;*  and  by  Stat.  31  Geo.  S.  c.  35, 

it  is  enacted,  th&t  no  person  shall  be  an  incompetent  witness  by 

reason  of  a  conviction  of  petty  larceny.    Still,  though  oompe^en/,  ' 

the  conviction  in'  all  these  cases  would  much  affect  his  credit 

with  a  jury. 

To  fbund .  this  objection  to  the  testimony  of  a  witness,  the 
party  who  intends  to  make  it  should  he  prepared  with  a  copy  of     • 
the  judgment  regularly  entered  upon  the  .verdict  of  conviction; 
for  until  such  judgment  is  entered,  the  witness  is  not  deprived 
of  his  legal  privileges.(4Xt)    This  proof  was  formerly  as  now  (*)  Wiokt  w. 
the  only  mode  by  which  the  objection  could  be  raised,  for  it  was  1  sed.  51.    ' 
then  considered  as  a  rule^  that  no  man  could  be  examined  to  ^<^^.  Gao- 
prove  his  own  infamy  :(5)  But  according  to  a  modern  decision  see  alto  Rex 
on  this  subject,  though  a  man  cannot  be  asked  aay  question  *• 'y***^  •***^ 
tending  to  convict  him  of  a  crime,(6)  and  thereby  ,j>e  put  in 
danger  from  his  own  examination,  yet  he  may  be  asked  whether  ^*)^jj*^^ 
he  has  been  already  convicted,  and  has  suffered  the  judgment  594.  Bai.  N, 
of  the  law ;  for  his  answer  to  these  questions  can  put  him  \n,jxo 

. (6)  Rer  V. 

Edwards,  4  T. 
•  Vide   Bullock  v.  Boeldt,  2  Sam.  6f  Jld.  258,  in  which  it  was  holden  that  a  Rep.  440. 

capital  oonvict,  who  was  pardoned  on  ooitdiiton  of  traosportation  for  lite,  was  not 

restored  to  his  legal  abilities  by  having  gone  to  Botany  Bay  and  relumed  from 

thence  by  the  license  of  the  Governor,  though  such  Governor  bad  power  by  his  com- 

missioii  to  remit  any  part  of  the  sentence. 

V 

(g)  Objections  to  the  competency  of  a  witness,  founded  on  a  conviction  of  crime, 
miiat  be  made  at  the  trial,  and  when  the  witness  is  offered  to  be  swom^  and  must 
be  supported  by  the  record  of  the  conviction  and  Judgment.  Cmmnotmealih  T. 
Green,  17  JlfiM.  i?fp.  515.  * 

But  in  The  Suae  v.  Bitl^ley,  2  Bar,  &  JlfiBen.  Rep,  120,  th«  Court  determined 
that  parol  wvideooc  was  adminible,  to  prove  a  man  a  oonviot.— Ax.  Bd. 

Dd 
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Ch.  III.  t.  2.  further  peril ;  and  therefore  when  a  man  came  fo  justify  himself 
Crimps!     ^  ^^'>  ^^®  counsel  opposing  him  was  permitted  to  ask  him, 
........^  whether  he  had  not  stood  in  the  pillory  for  perjury ;  and,  on  his 

admitting  the  fact,  he  was  of  course  rejected  ;  but  in  a  Tery  late 
Bei  V.  Ii«ha.  case  the  old  rule  was  adhered  to,  and  it  was  held  that  a  man 
Jllj*^!,^^'' could  not  be  rendered  incompetent  by  his  own  acknowledgment 
8  Eati,  n.     that  he  had  been  convicted  of  felony,  but  that  a  copy  of  the 

judgment  should  be  produced.(A;) 
DitgraM^d  by      xhe  practice  of  asking  a  witness  either  on  the  votV  dtre,  or  on 
amfaiaUoQ.   *  cross*examination,  any  question,  except  such  as  might  tend  to 
make  him  accuse  himself  of  a  crime  of  which  he  had  not  been 
convicted,  and  therefore  expose  himself  to  prosecution,  had  so 
long  continued  without  objection,  that  no  one  at  the  bar  thought 
of.  questioning  the  legality  of  it(/)    But  some  of  the  Judges, 
struck  perhaps  with  the  injury  which  in  some  few  instances, 
have  been  done  to  the  feelings  of  an  honourable  and  virtuous 
mind,  and  relying  on  the  iitta  of  some  of  their  predecessors, 
have  lately  thought  that  neither  convenience  nor  authori^  jus- 
tifies  this  mode  of  examination ;  and  have  therefore  laid  it  down 
as  a  rule,  that  a  witness  shall  not  be  rendered  tii/bmota,  or  even 
disgracul  by  his  own  examination,  as  to  facts  not  connected 
with  the  cause  in  which  he  is  examined.    The  highest  and  most 
enlightened  characters  in  the   profession  were,  at  one  time, 
much  divided  on  this  point ;  and  even  in  the  decisions  which 
have  taken  place  since  the  first  publication  of  this  work,  different 
Judges  appear  to  have  proceeded  on  different  principles,  and 
to  have  rejected  or  permitted  the  examination  to  different  ex- 
tent8.(my 


{k)  Where  the  aoo  combined  with  the  father  to  pratect  ihe  property  of  the  latter 
from  his  creditmi,  by  receiving  a  deed  from  him,  it  was  ruied  that  the  ion  waa  pri* 
vileged  from  giving  evidence  ot  Ihe  fact,  in  an  action,  brought  to  invalidate  a  deed 
given  to  another  brother  onder  similar  circumttances.  Oalbraith  tt  cU,  t.  JSichd" 
berger^  3  JTra/et*  JRep.  515. 

A  Coort  of  Chancery  will  not  compel  the  diaeovery  of  that,  which  if  diidoaed 
would  charge  the  party  with  a  crime.  Butler  ▼.  CatMng,  I  Hsot't  Rep,  310. 

A  Judge  18  not  bound  to  antwer  questions  which  may  impeach  his  conduct  aa  a 
public  oflBcer.  Jackson  ex.  d.  fVyckoffv.  Humphrey,  1  Jokna.  Rep.  498. 

In  the  case  of  The  State  v.  BaiUey,  1  Pcm.  Rep.  415,  die  Court  would  not  per- 
mit the  witness  to  be  asked  if  he  had  not  been  eon? icted  of  petit  larceny  and  pan- 
ished. — Ax.  Eo. 

(0  The  wifness,  and  not  the  Court,  has  the  right  to  Judge  of  the  tendency  of  a 
qnestion  put  to  him,  whether  it  will  criminate  him  or  noL  State  ▼.  Edwarda,  2 
AVrt  6f  M^Cerd*9  Rep.  13 — Am.^Ed. 

(m)  The  maxim  nemo  aUegono  turpUiuUnem  tuam  andiendue  mT,  doet  not  mp^U 
towitneaes.    JBrovmf.Jkmtii^,4,  Serg.&  R.Sep.iH. 
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The  first  case  which  came  before  the  Court  after  the  original  Ch.  iii.  •.  2. 
publication  of  this  book)  and  while  the  subject  continued  to  ex-  ^'Them!"* 
cite  some  interest  in  fWeatminater  Hall,  was  that  of  the  King  v«   ,___._ 
T%e  Inhabitants  of  Castd  Caretniony  before  cited,  wherein  the  vide  ante. 
Court  decided  that  the  record  of  conviction  must  be  produced  ^^' 
to  reject  the  testimony  of  a  witness ;  and  after  several  decisions 
at  Nin  PritMy  wherein  nothing  was  decided,  arose  the  case  of 
Spencfdey  qui  iam  v.  De  JfiUoL    That  was  an  action  for  usury ;  Spenohiey  t7. 
the  defendant's  counsel  wished  to  cross-examine  the  plaintlfr8  7£||3t' ]qs. 
witness,  at  to  contracts  made  with  several  other  persons,  from 
whom  he  had  taken  up  money ;  for  the  purpose  either  of  rais- 
ing an  inference  that  the  transaction  with  the  defendant  was 
of  the  same  description,  or,  in  case  the  witness  misrepresented 
those  transactions,  of  entitling  themselves  to  call  the  persons  ' 
with  whom  they  took  place  to  contradict  him.    Lord  Ellen- 
BoaouoH,  at  Nisi  Prius  refused  to  permit  these  questions  to 
be  put  to  the  witness :  and  a  motion  being  made  for  a  new 
trial,  the  Court  were  all  decidedly  of  opinion,  that  it  was  not 
competent  to  counsel  on   cross   examination  to  question  the 
witness  concerning  a  fact  wholly  irrelevant  to   the   matter 
in   issue,  if  answered  affirmatively,  for  the   purpose   of  dis- 
crediting him  if  he  answered  in  the  negative.    They  observed, 
that  the  rule  had  been  laid  down  again  and  again,  that,  upon 
cross-examination  to  try  the  credit  of  a  witness,  only  general 
questions  could  be  put;  and  he  could  not  be  asked  as  to  any 
collateral  and  independent  fact,  merely  with  a  view  to  contra- 
dict him  afterwards  by  calling  another  witness.    The  danger  of 
such  a  practice  they  said  would  be  obvious,  besides  the  incon- 
venience of  trying  as  many  collateral  issues  as  one  of  the  par- 
ties chose  to  introduce.    Lord  Ellenborovoh  added,  that  he 
had  ruled  this  point  again  and  agjiin  at  the  sittings,  till  he  was 
quite  tired  of  the  agitation  of  the  question ;  and  therefore  he 
wished  a  bill  of  exceptions  should  be  tendered  by  any  party  who 
was  dissatisfied  with  his  judgment,  that  the  question  might  be 
finally  pat  at  rest. 

In  these  cases  we  may  observe,  that  the  Court  would  not  per- 
mit any  examination  ioto  matters  not  immediately  connected 
with  the  cause,  for  the  purpose  of  impeaching  the  character  and 

It  doet  not  apply  to  witnesset  to  mstrttmenti  oot  negotiable.  Doe  ex,  d.  Gv^  et 
ti.  T.  Sfket  etal.9  Skrmks>  Rep.  S35.  * 

The  Coort  will  always  inttttiet  the  witheaa  Co  enable  bim  to  determine  whether 
be  may  be  jeoparded, by  hia  answer  ;  an4  if  the  answ«T  forms  only  one  link,  in  the 
duin  of  testimony  against  bim,  he  ia  not  bound  to  answer.  State  ▼•  Edwards, 
2  JVbtf  &  M'  C^nPf  Rep.  13.— Ait.  En. 
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Ch.  III.  t.  2.  credibility  of  the  witness.  In  others,  which  came  before  Mr. 
Dismditiog  jug^jce  Lawrence.  he  permitted  questions  to  be  asked  the  wit- 
'  ness,  as  to  his  conduct  in  attempting  to  dissuade  other  witnesses 
(1)  Harris  v,  ^^om  attending  to  give  evidence  in  the  cause,(l)  or  as  to  his  hav- 
Tippet,  s  iQg  been  himself  charged  with  felonj,  by  .  the  person  against 
Append.  whom  he  appeared  as  a  witness  ;(S)  but  ruled,  that  his  answer 
,  must  be  taken  as  to  the  fact,  and  that  no  other  witness  could  be 
caae,ibid^'  called  to  contradict  him;  thereby,  in  some  respects,  breaking 
^^*  in  upon  the  rule,  that  he  could  not  be  disgraced  by  his  own  exa- 

mination.   In  the  coui-se  of  the  proceedings  on  the  bill  of  pains 
and  penalties  against  the  Queen,  the  House  of  Lords  and  the 
Judges  seem  to  have  gone  still  further ;  for  when  an  attempt  was 
made  to  discredit  a  witness  of  the  name  of  Sacchiy  by  shewing 
that  he  had  attempted  to  suborn  other  witnesses  against  the 
Queen,  no  question  was  made  whether  witnesses  could  be  called 
io  prove  that  fact,  but  only,  whether  it  was  competent  so  to  im- 
peach his  credit,  without  first  cross-examining  him  as  to  its  ex- 
istence. .  While  the  ppint  was  new,  I  offered  to  the  profession , 
as  part  of  the  text,  such  arguments  as  appeared  to  me  applicable 
to  both  sides  of  it ;  but  as  it  may  now  be  considered  as  settled, 
( that  matters  wholly  foreign  to  the  cause  cannot  be  inquired  into 
from  the  witness  himself,  those  arguments  are  now  reprinted  in 
the  Appendix. 
Accomplieet       Qne  who  is  particips  criminis  is  a  competent  witness  for  the 
^£Sn.    *"  plaintiff'  or  prosecutor,  in  every ,case,  though  left  out  of  the  de- 
claration or  indictment,  for  the  purpose  of  being  called  as  a  wit- 
ness ;  and  if  he  has  been  made  a  defendant,  he  may  at  any  time 
f'^^'^c      ^^  inade  a  witness,  by  entering  a  noUe  prosequi  as  to  him.    In 
Temp.  Hard,  trespasses,  where  a  satisfaction  by  one  is  a  discharge  of  the 
P  ^selmd^  others,  it  may  go  to  his  credit;  and  much  more  in  criminal  cases^ 
cMet  there     where  a  promise  of  pardon  has  been  given  him,  but  no  actual 
I>i?Dodd'k     P&^on  granted.    Indeed  it  has  been  thought  by  some,  that  in  a 
Cif.  Leacb.    criminal  case,  a  witness  who  has  had  a  promise  of  pardon  is 
^'     '*      'thereby  rendered  incompetent  on  account  of  the  strong  bias 
which  the  promise  must  give  to  his  mind,  but  this  is  now  consi- 
See  Radd*i    dered  as  affecting  his  credit  only :  and  even  where  a  woman  ad- 
cut,  pott,      mitted,  on  her  examination,  that  she  had  sworn  falsely  against  a 
person  whom  she  charged  with  being  the  father  of  a  bastard 
child ;  she  was  still  considered  as  competent  to  prove,  on  an  in- 
dictment for  a  conspiracy,  against  third  persons  that  they  had 
^%^''^M7*  ^^^^^^^  her  to  commit  the  perjury.     And  in  like  manner,  in  an 
action  against  a  defendant  as  part  owner  of  a  ship :  a  person 
Tbomatj        who  had  made  an  affidavit  that  the  defendant  was  such  part 
5  M.  &8.      owner,  in  order  to  have  his  name  entered  as  such  in  the  register. 
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was  held  to  be  competent  to  prove  that  he  had  inserted  his  name  Ch-  m.  ^.s. 
without  his  consent,  and  that  in  fact  the  defendant  had  no  in-         ^ 
terest.  "" 

Under  this  head,  of  the  moral  character  of  witnesses,  maj  be 
classed  the  notice  Which  the  law  takes  of  their  religious  prin- 
ciples or  prejudices.    At  the  time  when  a  gloomj  superstition 
had  obscured  all  liberal  sentiment,  we  are  not  to  suppose  that 
our  own  laws,  more  than  those  of  surrounding  nations,*  were 
favourable  to  men  whom  the  austerity  of  its  professors  stigma- 
tised as  infidds.    Those  to  whom  the  divine  doctrines  of  the 
Gospel  were  unknown,  were  deemed  incapable  of  binding  them-  Co.  Litt.  6L 
selTM  by  the  solemn  obligations  of  an  oath,  the  zeal  of  our  an- 4^^^*  ^'^' 
cestors  not  permitting  them  to  believe  that  the  profane  rites  of 
another  religion  could  be  obligatory  on  the  consciences  of  its 
votaries,  or  be  legally  acknowledged  in  a  Christian  Court  of 
Justice,    /eti'^  were  received  in  the  Common  Law  Courts,  be- Vide  Gilb. 
cause  they  could  swear  on  the  Old  Testament,  which  id  part  of  2  hij.  p.  c. 
our  belief;  but  the  civil  law  went  so  far  as  to  exclude  even  them,  ^9* 
and  all  hereiiea,  from  examination.    I  am  not  aware  that  it  has 
ever  been  expressly  determined  that  excommtmieated  persons 
cannot  be  received  as  witnesses,  though  dieia  are  to  be  found  Giib.  Law  Ev, 
whkh  go  to  establish  the  position ;  had  the  question  arisen  even  ^^' 
before  the  late  Statute,  a  contrary  decision  would  probably  have 
taken  place,  for  in  modem  times  much  more  liberality  has  been 
shewn  in  this  particular.    But  now,  by  Statute  53  Geo.  3,  c.  l2Tf 
«.  3,  it  18  enacted,  that  no  person  who  shall  be  declared  or  de- 
nounced excommunicate  shall  incur  any  civil  penalty  or  inca- 
pacity whatever  in  consequence  of  such  excommunication,  save 
such  imprisonment,  not  exceeding  six  months,  as  the  Court  pro- 
nouncing such  person  excommunicate  shall  direct     Sir  Mat- 
thew Hale,  to  whom  the  want  of  care  or  zeal  in  protecting  the 
religion  of  his  country  can  never  be  imputed,  seems  to  have 
been  of  opinion  that  infidels  might,  in  some  cases,  be  examined,  2  Hal.  P.  c. 
for  he  puts  them  all  on  the  same  footing  as  Jews,  and  observes,  that,  ^.^' 
"  it  were  a  very  hard  case,  if  a  murder  committed  here  in  Eng- 


*  It  bat  been  obaerved  by  Sir  Matthkw  Hals,  that  the  Spatdcardi  had  •pecial 
laws  (ooehing  the  form  of  oaths  to  infidels  x  aod  Lord  Mahsiuld,  then  Solicitor 
Geocral,  in  his  argument  in  Uie  great  case  of  Omichundv.  JBorkir,  also  mentioned, 
that  in  ^<iin,  Mocrt  were,  in  verj  early  times,  permitted  to  svear  on  the  Koran, 
aod  eites  the  form  of  their  oath  from  Sdden,  We  are  not  to  ascribe  this  deviation 
from  the  practiee  at  that  time  common  in  Christian  conntries,  to  any  extraordinary 
liberality  iti  the  minds  of  the  Spaniards,  but  to  the  divided  empire  which  \h^Ma9r9 
held  with  I  hem,  and  which  woold  necessarily  be  the  caus's  of  moch  indulgence  to 
the  latter. 
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Ch.  in.  8. 2.  landt  in  presence  only  of  a  Thrk  or  a  Jew,  that  owns  not  the 
Religion.    Christian  religion,  should  be  dispunishable,  because  such  an  oath 
'  should  not  be  taken  which  the  witness  held  binding,  and  cannot 

swear  otherwise ;  and  possibly  might  think  himself  under  no 
obligation  if  sworn  according  to  the  usual  style  of  the  Courts  of 
England.    But  then,  (he  adds)  it  is  agreed  that  the  credit  of 
such  a  testimony  must  be  left  to  the  jury."*    Notwithstanding 
this,  the  general  received  opinion  was,  that  they  could  not  be 
OmiohaDd  v.  witnesses,  till  the  case  of  Omifihund  v.   Barker  came  before 
Atk.  81*;        Lord  Hardwioke,  when  it  was  solemnly  decided  by  him,  as* 
1  Will.  84,     gigted  by  the  two  Chief  Justices  (Lbb  and  Willes,)  and  the  Chief 
Wiiiet,5S8,   Baron  Parker,  that  the  evidence  of  a  Gentoo,  sworn  according 
^*^*  to  the  ceremonies  of  his  own  religion,  was  admissible:  and  the 

general  principle  established,  that  the  testimony  of  all  infidels, 
r^PiI'^'  who  are  not  atheists,  was  to  be  received.!    In  a  late  case  be- 
N.V.  u/      fore  Mr.  Justice  Buller,  he  would  not  suffer  the  particular 
opinions  of  a  man,  professing  the  Christian  religion,  to  be  exa- 
Rczv. White, mined  into;  but  made  the  only  question,  whether  he  believed 
Cm.^3?'^'  ^^^  sanction  of  an  oath,  the  being  of  a  Deity,  and  a  future  state 
of  rewards  and  punishments  ?  But  a  person  who  has  no  idea  of 
the  being  of  a  God,  or  a  future  state,  is  not  admitted.(o) 
^]^^^  The  usual /orm  of  administering  the  oath  to  Christians  is»  by 

the  witness  laying  his  hand  on  the  New  Teelameni,  while  die 
oath  is  repeated  to  him,  and  kissing  the  book  at  the  condosion ; 

*  How  diflfereot  is  thit  mild  and  hamftne  lanpiage^  from  the  intemperate  seal  of 
Sir  EowABD  GoKs,  who  tays,  **  that  all  inJtdeU  are  in  law  perpetaal  enemiea ;  for 
between  them,  at  with  the  deviU  whose  salyectt  thej  be,  and  the  Christian,  there  is 
perpetaal  hostility,  and  can  be  no  peaee."    Vide  Cohin^t  Cam  J  Co.  17,  a. 

t  So  in  FacUtia  ?.  SaMne,  8  Str,  llOi,  it  was  held  at  the  ooanoil,  in  the  pre* 
senee  of  the  two  Chief  Jnstioes,  that  a  Mahomedan  might  be  sworn  on  the  Koran. 
See  also  Morgtm*9  Cate,  LeaehU  Cro.  Com.  64.    By  the  re|)ort  of  Lord  C.  J. 
Wiuv' jadgmeot,  from  his  own  mamisoript  lately  pablished,  it  should  seem  that 
be  eoofioed  his  opinion,  as  to  the  admissibility  of  Cfenhot,  to  the  partienUr  caae  of  a 
^contract  made  in  a  foreign  ooontry,  hut  the  sttbseqiient  decisions  have  left  no  doabt 
*   that  they  are  admissible  in  all  eases.    At  the  O.  B.  Sess.  Dec.  1804,  Erpune,  a  na- 
tive of  Chinb.y  being  examined  as  a  witness  (before  Mr.  B.  GaiHAM)  oo  an  iodiot- 
meat  against  Aim  JU$ley  and  Thomat  Gurni,  for  felony,  was  sworn  according  to  the 
form  of  the  Courts  of  ChtnOt  viz.  by  holding  a  saucer  in  bis  hand,  which  he  daahed 
to  pieces  at  the  oonclosioD  of  the  oath,  believing,  as  he  stated,  that  God  would  cauae 
bis  body  to  be  cracked,  as  he  cracked  that  saucer^  if  be  did  not  tell  the  trath.  Sen. 
Pap.  1804  and  1 806,  )k.  68. 

(n)  A  witness  not  allowed  to  give  testimony,  unless  he  have  discretion,  and  be- 
lieves in  afiOure  state  ofrewanls  and  putdthmenf.   State  v.  Doherttf,  8  OverUm*9 
Rep.  80.  Jackwn  ex.  d,  TutUe  v.  Gridky,  18  JoHne.  Rep.  98.    CwrtU  ▼.  Strong, 
'  ibay^wRep  S\. 

But  in  Jfunecom  v.  Htmicom,  15  Maae.  Rep.  184,  it  was  decided  that  a  diabelicf 
of  a  fotare  state  of  existence,  went  only  to  the  credibUUy  of  the  witness.<^Av.  Kd. 
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and  the  like  ceremony  is  observed  vdth  respect  to  the  Jews  Ch.Ul.a.2. 
when  they  swear  on  the  Old  Testament :  but  this  form  has  fre-     ****«**• 
quently  been  dispensed  with.    In  one  case.  Doctor  Owen,  Vice  " 

Chancellor  of  Oxford,  being  called  as  a  witness,  refused  to  be  Dutton «. 
sworn  by  laying  his  right  hand  on  the  book  and  kissing  it,  but  ^^^>  ^  ^"^  ®' 
caused  the  book  to  be  held  open  before  him,  and  lifted  up  his 
right  hand ;  the  jury  in  this  case  prayed  the  opinion  of  the  Court, 
if  they  ought  to  think  this  testimony  as  strong  as  that  of  a  wit- 
ness otherwise  sworn ;  and  Gliv,  Chief  Justice,  told  them,  that 
in  his  opinion,  he  had  taken  as  strong  an  oath  as  any  other  wit- 
ness $  but  said,  that  if  he  were  swern  himself,  he  would  kiss  the 
book.    In  like  manner,  a  Scotch  covenantor  has  been  permitted 
to  swear  by  holding  up  his  hand  ;(1)  and  a  man  who  was  edtt-(i)Mad- 
cated  a  Jew,  but  at  the  time  of  giving  his  evidence  professed  ]|>||^>^crD. 
Christianity,  though  he  had  never  been  baptised,  nor  formally  Oas.  459. 
renounced  Judaism,  was  also  permitted  by  Lord  Kenton  to  Pc^k^N.  p. ' 
swear  on  the  New  Testament  ;(2}  for  as  Lord  Chief  Baron  ^ 
Parker  observed,  in  Omichund  v.  Barker^S)  "  Oaths  are  to  be  /^\  i^^  u 
administered  to  all  persons  according  to  their  own  opinions,  udhMa,  i 
and  as  it  most  affects  their  consciences."    In  the  proceedings    ^'  *** 
before  the  House  of  Lords,  on  the  bill  of  pains  and  penalties  C^)  ^  ^^*  ^* 
against  the  Queen,  (August  24th,  1820,)  certain  Italian  wit- c^wp.  889. 
nesses  were  examined,  and  they  having  been  sworn  in  the  ordi- 
nary form,  the  counsel  for  the  Queen,  on  the  authority  of  this 
expression,  were  proceeding  to  inquire  of  the  witness,  "  whether  . 
there  were  any  forms  wanting  in  the  oath,  which  would  be  used 
in  his  own  country,  and  which  he  deemed  necessary  to  the  bind- 
ing his  conscience  P'Vand  an  objection  being  made  to  this  course 
of  examination,  a  question  was  propounded  to  the  Judges,  who 
answered,  "  That  although  the  witness  should  have  taken  ijie' 
oath  in  the  usual  form»  without  making  any  objection,  he  might 
nevertheless  be  afterwards  asked,  whether  he  considered  the 
oath  he  had  taken  as  binding  on  his  conscience  ?  and  that  if 
he  answered  in  the  affirmative,  he  should  not  be  questioned 
whether  he  considered  any  other  mode  of  taking  an  oath  more 
binding,  "(o)    This  certainly  is  the  be^t  test  of  truth ;  and  the 

(o)  The  opiniooi  of  a  wttnen  relative  to  the  nbligationt  of  an  oath,  majbe  proted 
fay  hit  deeiaratioot  out  of  Coait.    CnrtU  r.  Strong,  4  Day*i  Rep.  51. 

And  in  soeh  eaae  the  whnett  cannot  be  admitted  to  deny  or  explain,  in  Goart, 
*  the  deeiaratjooa  hnpated  to  him,  aa  it  woold  be  abtard  to  admit  a  man  to  his  oath 
for  the  parpoae  of  leammg  from  him  whether  he  had  the  nee^Mary  qoaUfieationa  to 
be  sworn.  Md, 

ETidenoe  of  eooYeriatioiis  and  dedanUioDS  held  by  one  offered  as  a  witness,  was 
given  to  prove  him  en  infidel,  who  disbeiierod  in  revealed  reiigioo,  and  the  being 
ofa  God.  Merm  v.  Porswi*,  1  JRopf't  iiep.  480. 

The  defendanl  offered  to  prove  that  the  pUintiff,  who  wai  iwors  m  m  witoeii, 
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Gh.  m.  8.  %  Legislature,  on  this  ground,  have,  by  several  Acts  of  Parltament, 

^'^^°-    (viz.  7  &  8  ma.  3,  c.  34 ;  1   Geo.  1,  si.  2,  c.  6 ;  8  Geo.  1,  c.  6, 

And  ^2  Geo.  S;  c.  30, «.  46,)  dispensed  wiiii  any  oaths  at  all  from 

GardDer,^^     Quokirs  ioT  civil  cases ;  but  their  affirmation  is  still  inadmissible 

Barr.  117.     Jq  ctiminal  proceedings,  to  charge  or  exculpate  another,  though 

(2)  Ctstie  V.  it  may  be  read  to  exciil(^te  them8elves.(i)    It  has  been  held, 

^Su«^*8f4!    ^^^  ^°  appeal  of  death,(£)  and  motions  for  informations(3)  and 

'attachmedts,(4)  or  to  answer  the  matters  of  an  affidaTit,(5)  are 

^yehVstra. c'^^i^^^^^  proceedings  within  these'  Statutes ;  and  that  oonse- 

878.  quently,  in  such  cases,  their  affirmation  i«  inadmissible;  but 

(4)  Rex  V,     ^^^^  ^  motion  to  quash  an  appointment  of  overseers,(6)  or  a  gtii 

Hell,  And.     iam  action,(7)  are  not  criminal  proceedings,  and  that  in  thos^ 

casea  the  affirmation  of  a  Quaker  may  be  received  {pY^ 

(5)  Ofiver  v.    -  

^StrT'gifi      *obean  aiheitt  who  denied  the  exUtence  of  a  God,  tlie  doctrinei  of  tbe  Trioity,  and 
the  trvth  of  diTioe  reTelatkm ;  and  tHe  Court  allowed  proof  at  to  the  denial  of  the 

(6)  Rei  Vk       ^^J"  Hf^  God.  Beardsky  v.  /*oo<,  2  B$oi*8  Rep,  39S.— Ax.  Ed. 
Toretr,^  ,   ^ 

Stra.  1819.         (P)  One  who  was  Dot  a  Qoaker,  refuRng  to  be  8woro,on  the  ground  ofeooieien- 

tioQs  scruples  arising  from  a  deelaratioo  formerly  made,  was  eommitted  for  eon- 

(7)  Atchesoa  tempt,  the  liberty  to  affirm  being  striotly  confined  ta  Quakers  by  the  laws  and  prac- 
Covptlsi     ^^  of  ^d«MicAuieM».  CT.  Stateo^.  CooUdge,  2  GaOie,  Sep.  364. 

But  LegislatiTe  proTisioni  have  been  .made  in  most  of  the  States,  making  the 
affirmation  of  a  person  conacientioutly  tcrupuloui  of  taking'  an  oath  of  the  same 
effeet,  at  an  oathu 

A  Jew  who  refosed  to  be  sworn  as  a  witnen  in  a  cause  tried  on  a  SatttrdoMf,  be- 
oaoae  it  was  his  Sabbath^  was  fined  by  the  Court  lOL  Stantbtirif  ▼.  Markt,  3  IkUl, 
.  Mep,9\3, 

In  the  ease  of  The  Contmonmealth  t.  ^Uen,  Oyer  and  TVrmtner  at  Philadelphia, 
tried  on  the  20th  ,Ahvember,  1821,  on  an  indictment  for  murder,  before  Tiuukix 
C.  J.  and  GiBsoir  J.  upon  Impanelling  the  petit  jury,  a  jorob  was  called,  and  not  be- 
ing challenged  by  the  prisoner,  was  ordered  to  be  «wom.    The  joror  prayed  to  be 
excused,  stating  to  the  Court,  that  his  cenedence  would  not  allow  him  to  proooance 
a  verdict  against  soy  man  for  a  crime,  puniohed  with  death.    The  counsel  for  the 
Commonwealth  stated,  that  the  Commonwealth  had  no  right  to  peremptoiy  chal- 
lenges in  cases  of  felony  |  that  the  right  of  peremptory  challenge  was  taken  from 
them  m  such  cases,  l^  Act  29th  Marcht  1S13,  6   Sm,  L,  68,  otherwiae  the 
juror  should  be  relieved  by  challenge.    The  prisoner'k  eouoael  refosmg  to  ex- 
cuse the  joror,  the  counsel  for  the  Commonwealth,  after  potting  a  few  qaestions 
as  to  the  juror's  conscientiouf  acruplea,  challenged  him  for  cause :  this  waa  opposed 
by  the  defendant^  counsel  and  over-ruled  by  the  Court,  and  the  juror  ordered  to 
be  aMrmed :  he  vefusCd  to  take  the  affirmation,  upon  which  the  Court  ordered  him 
to  be  iropiisoned  for  twenty -four  hours. 

In  !SelSck*a  Caee,  1  Mw  Tbrh  City  Ball  Recorder,  165,  a  juror,  not  belonging  to 
the  society  of  Friends,  undec  circumstances  similar  to  Allen**  Case,  [the  Stat.  efSS 
Ed.  l^Tiot  being  altered,)  was  challenged  by  the  counsel  for  the  prosecution,  and  the 
Court  ordered  the  two  first  persons  sworn  on  the  pannel,  to  be  sworn  as  triors,  nad 
upon  an  investigation  of  the  case,  they  found  a  verdict  in  &vour  of  ^e  challenge,  the 
joror  therefore  was  set  aside.— Ax  £d. 

*  In  this  case  of  Atthewn  v.  Everett,  Cowp.  382,  Lord  MAKsnBi.D  gave  a  very 
elaborate  judgment  on  the  Sutotes  made  for  the  relief  of  Quakers,  and  on  the  na- 
ture of  oaths  in  g(u>eral ;  the  extensive  learning  of  which,  is  only  equalled  hy  the 
mild  spirit  of  toleration  ineulcated  by  it. 
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Cf  pertaru  incompetent  by  reason  of  their  interest  in  the  cause. 

■ 

Thb  rule  which  has  the  most  extensive  opertLtion  in  the  ex-  Ch.  nr.  ■.  3. 
clnsioQ  of  witnesses,  and  which  has  been  found  most  difficult  in    ^^^    °  ^' 
its  application,  is  that  which  prevents  persons  interested  in  the  """"—"^ 
event  of  a  suit,  (unless  in  a  few  excepted  cases  of  evident  ne- 
cessity,) from  being  witnesses  in  It. — What  is  such  an  interest 
as  shall  totally  exclude  testimony,  has  often  been  the  subject  of 
controversy.(^}    The  old  cases  have  gone  upon  very  subtle  j^**^^ 

>         1  T.  Rep.' 

SOD 
{jg)  To  exelwle  a  witnen  on  the  giroand  of  incereftt,  he  most  faftve  a  certain,  not 

•p^nidle,  benefit  in  the  event  of  the  tuiC.    Levrii  v.  Mimfy,  2  Teaiet^  Hep.  800. 

Fenuler  t.  CarUn,  S  Serg,  ei  B.  Bep,  150.   PeifUm  t.  JOaUett,  1   Cainet^  Rep, 

305.     Gagew,  Stewart,  A  Jokru.  Hep,  SOd.    StQchham^,  Jeneeet  oL  lOJohnt, 

Jiep.9^. 

It  is  imflnaterial  boar  tmall  that  interest  is.  Builer  ▼.  PFarren,  11  Mm,  Rep,  $7,^ 
Beach  ▼.  Smith,  2  Con.  Rep.  899.  ffamweU  et  at.  ▼.  MUeheU,  S  Xh,  101. 

In  SmUh  et  at,  v.  Carrington  et  al  4  Craneh't  Rep.  68,  it  was  held  that  iTa  rait 
be  broQght  for  distinct  matten  of  aeooont  or  canses  of  action,  the  witness  may  testify 
aa  to  those  in  which  he  is  not  iotereated^  Vide  Bent  ▼.  Baker,  S  Term  Rep.  35. 
BoxAUi  J.  says,  that  if  a  witness  b  competent  to  answer  any  qaeitioos,  he  ought  not 
to  be  rejected  feoerally.  Et  vide  Saltan  v.  7ymH7ieen,9  RooVt  Btp,  138. 

Boc  in  Oage  ▼.  Stemmrt^^Mnt,  Rep.  393,  it  was  decided  tlist  a  witness  Inter- 
ested in  one  part  of  the  demand,  cannot  be  admitted  as  to  another  part. 

The  interest  which  a  person  has  in  the  xmtkct,  or  event  of  the  suit,  isthe  criterion 
by  which  his  competency  ir  td  be  tested.  If  he  is  interested  in  the  qiietUon,  hot  not 
the  ^yerdict,  it  goes  to  bis  credit,  but  not  to  his  eoropelency.  Wakdey  t.  Jtart  et  aL 
6  Bitftis.  Rep.  816.  Comogg^.  Abrahamet  al,  1  Teatet*Rep,  84.  JParrel  ▼.  Perry, 
t  SiajrmBep.Z.  Madoxr,Jfo$kin9,ibid.4t.  Ptrterif,  M dure,  ibid.  3^0.  BHet 
et  al.  ▼.  Thompem,  4  Mate.  Bep.  448.  FubrekUdy.  Beach,  1  Hay'*  Rep.  866. 
FMpe  ▼•  ffmchel,  ihUL  869,  tnerrttSng  the  ease  of  Bacon  r.  Minor,  1  Root't 
Hep.  S58,  and  others  m  the  same  book. 

A  remote  cr  contingent  interest  affects  bis  credit  only.  Stewart  ▼.  MSp,  5  Johne. 
Hep.SSt.  FaUe  et  (0,  r.  BeUmap.  I  JDo,  4M.  Baker  et  al.  r.  jinuUd,  I  Caines* 
Rtsp.  STB,  Petenon  ▼.  WiOing  etal.$  DaU.  Bep,  506. 

To  render  a  person  incompetent  to  give  evidence,  on  the  ground  of  interest,  there 
moat  be  a  iSrect  interest,  that  is,  he  most  be  immediately  benefitted  or  injured  by 
the  event  of  the  suit,  or  the  verdict  to  be  obtained  by  bis  etidenee,  or  given  against 
if,  man  be  evidence  for  or  against  him  in  another  action,  in  which  he  msy  after- 
wards be  a  party.  JSfoyef  v.  Qrier^^  Binn,  Bep.  80.  Van  Mqftv.  Terhune,3 
Johne,  Com,  88.  Cose  v.  Reeve  et  al.  14  Mne.  Rep.  79.  Jhy  v.  Green,  HarduCa  - 
Bep.  117.  PMpe  v.  BbJI,  8  Tyk  Rep.  399.  JKimfon  v.  Rfwrieon,  8  Hayw.  Rep. 
355. 

In  an  actioa  against  the  Sheriff  for  a  false  return  of  nulla  bona,  where  .the  goods 
had  becB  rescued  by  a  person  claiming  the  property  in  themi  the  Court  held,  that 

E  e 
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Ch.  m.  1. 3.  grminds ;  but,  of  late  years,  tke  Coarta  have  endeavoured,  as  f&r 
General  Role.  23  possible,  coDsisteiit  With  authorities,  to  let  the  objection  go 

such  pettoD  VM  a  vitneaioB  the  part  of  the  Sheriff  to  prove  that  the  fooda  were 
not  the  property  of  the  debtor,  for  the  Sheriff  hy  hia  return  waa  predaded  from 
makiuining  aay  aetioo  acainit  the  wknesa  for  aiich  reacoe  ;  he  ooold  not,  therefore, 
uae  the  terdiet  in  any  way  againat  him,  and  aa  to  a  proeeedtog  hy  any  other  pcraoo, 
the  Terdiet  wonld  be  nea  inter  aSot  acta^  and  inadmiaMble :  the  wkneaa  eoold  io  do 
vay  be  affeeted  by  the  verdict.  Tkomm  ▼.  Pearm^  5  Pric^M  Ex,  Rep.  547. 

If  the  plaintiff  hriog  aeparate  aetiooa  againat  joint  treapaamra,  they  may  ht  wit* 
neaaes  for  eaeh  other.  Johmen  ▼.  Haum,  1  Waah.  Mep.  187. 

Althongh  the  verdict  may  not  affect,  in  another  aoit,  the  person  offered  aaa  wit- 
ness, yet,  wherever  the  verdict  may  create  another  reaponsibtlity,  which  the  law 
would  recognise  and  render  available,  in  favoar  of,  or  againat  the  witneia,  or  in* 
crease  or  decrease  an  ezUtiog  one,  he  oi^ht  to  be  rejected.  Per  Crisaov  J.  Conn 
Todet  aL  v.  Kejfier^  5  Ser^.  &  JR.  Rep,  370. 

But  where  a  person  renders  himself  interested  hy  a  voluntary  act,  for  the  por. 
pose  of  ilepriving  a  party  of  the  bei^rfit  alt  his  testimony,  he  ni«y  be  compelled  to  be 
a  witness,   h^ngy.  BaUietK  Serg,  ^  R.R^.99A, 

I'he  security  in  in  ^ministmtion  bond,  is  not  a  oompetent  witness  for  the  admi* 
niftrator.  BeafCa  ear,  v«  JenkinB*$  adm.  1  Bar,  £#  Johnt.  Rep,  135. 

A  witness  who  is  liable  to  an  action  by  the  party  by  whom  he  is  produced,  in  case 
that  pvty  should  not  recover,  but  who  is  protected  hy  the  Statnte- of  Limitations,  is 
competent.  JjiuBovf  v.  Union  Ine,  Co,  8  Serg.  ^  R.  Rep.  1 19. 

Where  two  persons  were  jointly  oonoemed  is  |s  contract  of  sale,  their  interest 
may  be  severed  hy  a  parol  agreement  on  good  consideration  {  and  one  of  them  after 
the  severance,  is  a  eompetent  witness  for  the  other,  io  rdstion  to  a  matter  growing 
out  of  such  contract ;  he  having  parted  with  all  hia  interest  in  the  contract  Smith 
V.  vIZfen,  1 8  Jofuu,  Rep.  245. 

The  heir  is  not  a  competent  witfiess  in  an  action  brought  by  an  executor  against 
an  alleg«rd  debtor  of  the  deceased.  White  exr,  v.  Derhy^  1  jjiaes.  Rep,  839.  Et 
vide  Weet  v.  RandaU  et  al:  2  Maton^a  Rep,  181. 

A,  bdng  in  the  service  of  R.  and  having  engaged  to  pay  his  own  hoard,  applied 
to  C.  to  board  him,  and  agreed  to  take  his  pay  out  of  goods  from  B^t  store,  to  which 
R,  consented ;  in  an  setion  by  C,  against  R,  for  the  board  of  .^.  he  was  offered  as  a 
witness,  and  these  fiicts  coming  ont  on  the  examination  of  a^.  on  his  voire  <&'re,  he 
was  rejected  on  acopant  of  his  iotereat,  Emertan  v.  v2nd^tfw«,  4  Maet.  Rep.  65S« 
'  8ed  vide  the  objections  of  Spbkcsr  J.  to  this  decision  in  Mwgnand  v.  Webb  et  al, 
16  Johnt.  Rep.  89. 

In  an  action  for  repaira  done  to  a  vesael,  against  one  part  owner,  who  neglects  to 
plead  the  non-joinder  of  the  others  in  aibatemen(». another  part  owner  is  not  a  wit- 
nesi  for  the  phnntiff,  to  prove  ibb  ownership  of  the  defendants  for,  although  he 
would  be  liable,  as  an  owner,  to  the  pUintiff  in  case  he  failed,  or  If  he  succeeded, 
woold  be  answerable  to  the  defendant  for  coot  ribntion,  yet  he  has  no  interest,  bj 
charging  the  defendant  (a  verdict  against  whom  woold  be  evidence  of  his  joint  owa- 
enhip)  to  increase  the  number  of  ownen,  and  thus  to  diminish  the  amount  of  eon- 
tiibution  or  lost,  which  he  would  otherwise  himself  be  obliged  to  sustain,  ibid.  £t 
vide  Tbfi^Hfit  v.  Beert,  8  RootU  Rep.  498. 

In  trover  for  a  chattel  loaned  by  the  plaintiff  to  his  son,  and  eloigned  from  him 
by  •  swindling  contract,  the  son  is  not  a  witneaa  for  the  plaintiff.    Piercer.  Wnde~ 
daU^lTyLRep.lBS. 
'*•■ '  In  an  action  -for  a  malicious  prosecotioo,  bronght  for  charging  the  plamtiff  and 

othen  with  a  riot  of  which  tbej  were  acquitted,  the  other  defendanta  in  the  indict- 
ment were  rejected  as  witnesses.    RaUy.  Dwight,  1  Roofi  Rep.  76. 
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to  the  credit  rather  than  to  the  eompeiency.  of  a  witness ;  and  the  ch.  m  t.  s^ 
general  rule  now  established  is,  that  no  objection  can  be  made  ^^^*'*^^  ^^^- 

""^""^^"^         VWf  Beot  V, 
A  reaiduaiy  kgyOee  caiinoc  be  a  witness  to  inerease  die  fund  on  which  the  rem"  Bsker,  Ap- 

duum  depends,  jiuttin  v.  Bradley^  2  Bay^t  Rep  466.  pend. 

Bttt  where  bis  interest  is  very  remote,  it  will  merely  go  to  his  eredtbilitjr.  GoU 
hraUK'B  lei.  v.  Scett,  8  Dali.  Hep,  95. 

It  seems  a  specific  lef^atee  eanaot  be.  Demph'e  exr.  ▼.  EUeU'texr,  3  Munf.  Rep. 
452. 

lo  an  aetion  of  e^ieclmen/,  it  was  held,  that  a  person  eoaM  not  be  a  witness  to  shew 
tbat  he  was  the  tenant  in  possession^  and  not  the  defendant.  Brent  ex.  d.  Van  Csf^ 
landi  et  at.  v.  Dyekman,  1  Johne.  Cat.  Vi» 

A  /essof  of  the  pUdn^fm  ejeetment,  cannot  be  a  witness,  Jackeon  ex.  d.  Good' 
richetaLv.  CjgdenettU.AJohne.  Xep.lAO. 

In  settling  the  eoneens  of  a  partnership,  every  partner  ought  to  be  made  a  part/, 
and  one  partner,  (|heogh  not  made  a  party  to  the  suit,)  cannot  be  a  witness  for  tha 
other,  to  eharge  his  companitm  in  rdatioa  to  the  partnarship.  Waggoner  t.  Gray*9 
admt,  9  Ben  &Murtf.  Rep.  e03. 

In  an  aotion  by  the  Mpfer  of  goods,  agsinst  the  owner  of  the  veisel,  the  captain 
is  not  a  eompetent  witness.  Qardner  etal,^,  Snudheood^  8  Bayvf.  Hep.  349. 

A  coUecter  who  has  his  cofnimtnons  depending  on  the  issue  of  the  suit,  is  not  a 
^witness.  Treaewrer  of  the  State  v.  JVhU,  TV^  Bep,  5.  Et  vide  Bunter  v.  M'Jtut' 
' Urn,  ibid.  8M. 

A  person  may  be  a  wCtoess  for  the  defendant  to  prove  the  troth  of  the  words 
spoken  by  the  defendant,  though  the  witness  himself  be  sued  by  the  plaintiff  for 
■peaking  the  same  words.  Finder  ▼.  CoWnt,  8  Boe^a  Bep.  831 . 

In  an  aotiOD  by  ^  agsrmst  B,  lor  ftlsely  iiBrming  C.  to  be  a 'man  of  property,  by 
wbieh  A.  was  induced  to  trust  him  and  take  has  note,  C.  is  a  competent  witness  for 
A.  to  prove  the  facts,  though  the  noto  is  unpakl.  WUcoxy^  Wiee  et  aL  1  VayU 
Bep.  88. 

The  owner  of  afessel  who  has  over  paid  money  shipped  in  the  vessel  to  the 
shipper,  and  been  reimbursed  theamoont  by  the  master,  is  a  competent  witness  in 
an  aetion  broaglit  by  the  master  sgaiwt  the  shipper  for  the  same  money,  though  in 
the  first  instance  the  owner  ia  liable  for  the  defitfUt  of  the  master.  Cortee  v.  BiBinge, 
1  Johne.  Cae.  8r0« 

In  an  action  for  a  penaUy  for  hgrbooriog  davea,  brought  against  a  member  of  the 
society  of  Shaherey  a  member  of  that  soeiety  is  a  competent  witneu,  although  all 
things  are  held  in  common  by  them,  and  they  have  a  partnership  interest  in  all  their 
coneerns  as  a  religiiios  sect  fFeUe  v.  lane,  S  Johna  Bep.  361. 

Although  the  manumission  of  a  slave  by  an  inlVmi,  with  the  consent  of  his  guar- 
dian, is  voidable,  yet  it  renders  the  slave  in  the  mean  time  a  competent  witness  for 
his  former  master  i  the  power  of  revokmg  the  manumission  being  an  ol^eetion  to 
his  credit  only.    B^gera  v.  Berry ^  10  Jofma.  Bep.  138- 

The  assignee  of  ajire-emptioo  warrant,  is  held  to  be  a  competent  witness,  if  tlie 
facts  intended  to  be  proved  by  his  testimony,  do  not  lend  to  support  the  title  of  tlie 
party  producing  him.     §fUaon  v.  Speed,  S  Cranch*a  Bep.  883. 

Upon  the  principle  that  a  witness  is  incompetent,  whd  is  intereHed  to  defeat  the 
plaintiff's  aetion,  beesuse  in  case  the  plaintiff  recovered,  be  would  be  liable  to  the 
defendant  in  a  snit  in  whieh  the  rreord  in  the  previons  suit,  would  be  evidence 
against  hink,  a  grantor,  who  has  eonveyed  lind  with  warrauty,  is  inadmiaible  in 
support  of  his  grantee's titli*.  Jaekaen  ex.  d.  Caldmettr.  Bfdienback,  8  Jehna.'Bep, 
394.  Bermance  v.  Verney^  6  Do.  5.  Strifi  v.  Deon^  ibid.  583. 

An  attorney  in  a  suit  may  be  vsaromed,  though  4us  judgnwnt  fhe  ieptnds  on  his 
success.  Abwmon  v.  Bradieyy  1  IkM,  Bep*  841 . 
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Cfa.  III.  •.  a.  to  a  witness  on  this  gronnd^  unless  he  be  directl j  interested, 
^"'***'^"**' that  is,  unless  he  Biaj  be  immediately  benefited  or  injured  by 

So  dMrngb  he  expects  to  reoeive  m  Ui^r  fee  from  his  client,  if  the  latter  tneeeedi. 
•Mifef  V.  O'Mara,  1  Ser^,  &  H.  Hep,  32.    , 

If  i  witaen  bfooiDetiliwiiMJific^,  bis  deposition,  taken  before  hit  diiqamlifiestioD, 
may  be  used  in  the  same  manner  as  though  he  were  dead.     Gold  v.  JEddgadm. 

A  person  vfao  has  sold  personal  property,  is  not  a  eompetent  witness  Tor  the  Ten- 
dee  of  sueh  propeitjy  in  a  soil  brought  agafaist  him  for  tsking  it  away.  For  etery 
vmidor  of  rich  property  is  considered  as  warranting  the  title  of  the  thing  scid,  though 
there  is  no  express  warranty.  Ueermance  f .  Vemoy,  6  Johiu,  Hep,  5. 

SEAMEN,  &c. 

One  seaman  cannot  be  t  witiless  for  another,  in  the  Admiralty  Ceuri,  if  the  wit- 
faeas  and  tlie  party  bare  a  common  interest  in  the  point  in  contest.  As  in  the  case 
of  the  loss  of  a  ship,  emb'ezztement  equally  affecting  the  whole  crew,  fiie.  TVhorr^n 
T.<7^  Pfdiadelphia,  I  Fetert*  Adm,  Dedtiotu,  Sit. 

Bot  where  seamen  h4ve  msde  aimilar  eoniraets,  the  breach  or  performsnce 
whereof  may  happen  in  one  case,  without  affcoiing  another,  and  the  like,  one  say 
be  a  witness  for  another,  ibid. 

Ooe  manner  of  the  same  crew,  who  has  signed  the  same  articles,  may  be  a  wit- 
ness for  the  other,  if  he  does  nut  join  in  the  libel,  provided  he  is  not  coHosively 
omitted.  Powell  v.  T/te  Befey,  8  Browne's  Bep.  350. 

But  in  this  case^  the  civil  law  rule,  requiring  two  witnesses  to  prove  the  fiict, 
was  adopted,  ifrid. 

But  in  Hoyt,  &c.  v.  The  WUdfirCy  3  Johne.  Bep,  510,  one  seaman  who  had  a 
common  interest  in  the  point  in  dispWte,  was  admitted  as  a  witness.  S,  P,  Spurr 
et  (U.  V.  Pearaon,  1  Maeon^t  Bep,  104. 

The  master  of  a  vessel,  by  whom  stores  had  been  purchased,  and  agauist  whom 
an  action  was  depending  for  the  price,  was  ruled  to  be  a  competent  witness  to  prove 
the  sale  and  delivery,  in  an  actioa  against  the  owner  of  the  vessel.  AfBidoe  v.  Ltmt^ 
1  Browne^M  Bep,  8$. 

*  In  a  suit  for  wages  in  the  AdmiraUy  Court,  by  a  seaman  agtinst  the  owners  of  a 
vessel,  the  captain  is  not  a  eompetent  witness  for  thp  ownera.  Jonetv,  T^  Phmmx, 
.  1  Peten*  Adm,  Dedaione,  SOI.  Jlfabne  v.  7%e  Miry,  ibid.  199.   Atkyna  v.  Bur^ 
rom,  ibid.  SU. 

So  the  master  of  a  vessel,  who  had  discharged  his  male  in  a  foreign  port,  is  not  a 
eompetent  witness  to  prove  the  improper  condnct  of  the  mate,  in  an  action  for 
wagea,  brought  by  the  mate  against  the  owners,  without  a  release  from  the  owners. 
Gidhway  v.  Mtnit  etal,S  Teatee'  Bep,  445 . 

Quere,  Whether  a  release  from  the  owners  of  a  vessel,  to  their  eaptaio,  to  make 
him  a  eompetent  witness^  must  not  be  sealed  and  delivered  by  all  the  owners,  ibid. 

The  oommatider  of  a  public  armed  vessel,  which  has  captured  n  prize,  is  a  gooA 
witness  In  an  action  by  a  seaman  agahist  (he  prise  agent  to  reduce  the  plaintifF^  ^are 
of  priie  money.  Murray  v.  WiUon,  1  Binn,  Bep.  531. 

In  an  action  against  the  owner  of  a  vessel,  for  anskilfnl  stowage  of  a  cargo,  by  the 
mariners,  the  master  and  mariners  are  competent  witnesses  for  the  owner.  Arnold 
V.  Anderaon  etal.2  Teaiea*  Bep.  93. 

PARTIES  TO  PROMISSORY  NOTES,  kc. 

In  an  action  by  an  endortee  agamst  the  di*<nwr,  the  eiuioraer  Is  not  a  competent 
witness  to  prove  the  band  writing  of  the  drawer,  without  a  relewe,  or  its  e^valeat. 
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the  event  of  the  suit;  or  unlegs  the  verdict  to  be  obtained  bj  his  ch.  ni.  a.  a. 
etidence,  or  given  against  it,  will  be  evidence  for  or  againsi  him^'"**^*^***®- 

•"-^  di«eharge  frfMn  liability  on  theeoclorsenient.  ^ameB  v.  Ball,  1  Mats,  Sep.  73. 
Jiic«  V.  Stearns,  3  2^/325. 

The  rale  laid  flown  in  WaUtn  ▼.  SheUy,  1  Term,  Btp.  300,  seens  to  hare  been 
adopted  in  the  U.  States. 

>  In  Jlf(U8achus9tts  and  ^ae  York,  a  partf  to  a  negotinbte  instruroent,  wlii«h  he 
baa  Diflde  or  eod<»T8ed,  ia  not  a  competent  witneaa  to  impeaeh  its  validity,  by  prot« 
in;  it  originally  void.  Warren  v.  Merry,  S  Maes,  Rep.  ST.  Parker  ▼.  Lovejoy, 
Urid.  565.  Chtrchm  ▼.  Suter,  4  Do.  156.  Barker  v.  Prentiss,  6  Do.  430.  Widgeiy 
V.  Monroe  et  al.  ibid,  449.  J^ne^.v.  CooJHdgef  7  Do.  199.  Mamdngexr,  v.  Wheat" 
land,  10  Do.  502. 

In  JV*4nv  rorAr,  ^ntoit  v.  Saidler,  3  Jtji&ftt.  Cot.  135.  IPiflbie  ▼.  BoosevelS,  ibid, 
206.  Coleman  ▼.  IfEfe  «»  a/.  S  JbAiu.  i2<^.  165.    Striding  v.  Warren,  IS  Do.  370. 

But  tbit  rule  appliaa  ezcluaively  to  neg^Oiable  instruments.    The  Ihhabitante  of 
Woreeiter  ▼.  jSoAm,  II  Mass,  Bep.  368.  Loker^,  Haynes,  ibid.  498.  Pleasants^. 
Pemberlon,  2  Doff.  J?^.  106.  <$.  C.  1  Teases' Bep,  202.    Baring  w,  Sfdppen,9 
Binn.  Bep.  l65.   .M^fVrrqn  ▼.  Powers,  1  iSer^.  &  £.  B^.  102.    Cro/)  v.  ^lA^ 
et  oL  3  Dessaus.  Ch,  Bep.  223. 

And  to  thoae  negotiable  papers  whieh  have  teen  actuaUy  n^i^tiatedin  the  usual 
cow^  of  business,  Blagg  ▼.  Phtmix  Ins,  O^.  C.  C,  JiprU,  1811,  M.  S.  Bep. 
Baird  ▼.  Cochran  et  all  Serg.  &  B,  Bep.  399.    Bepbum  v.  Cassel,  6  Do.  113. 

It  does  not  apply  to  a  party  to  a  deed  of  land,  who  i^  not  iotereitedy  to  prove  the 
deed  fraodQlent  and  void.  ibid.  BUI  r.  Payson  et  aL  S  Do.  559. 

Nor  does  it  extend  to  the  endorsement  of  bttb  of  lading.  Brown  etaLv,  Babcock 
Hal.  $Masi.  Bep.99.  BiUv.  Payson  etoL ibid  559. 

It  ia  eoropetent  for  an  administrator,  in  an  action  against  bha,  by  the  administrator 
of  the  promisee  of  a  negotiable  note  made  bj  his  intestate,  to  prove  such  note  to 
have  been  given  upon  a  usarioos  consideration.  Fox  et  al,  adms.  v.  Whitney  adm. 
16  Mds^.  Bep.  US.  Packard  v,  Bichardson  et  al.  17  Mass.  Bep.  122. 

In  an  action  by  the  endorsee  against  the  maker  of  a  negotiable  note,  the  endorser 
is  not  a  competent  witness  to  prove  naaiy  in  the  transferee  the  note  by  him.  Man- 
vmg  exr,  v.  Wheatland,  10  ^oss.  Bep,  502. 

Bot  a  party  may  be  a  witness,  when  disinterested,  to  prove  any  facts,  subsequent 
to  the  doe  ezecolion  of  the  note,  which  destroys  the  title  of  the  bolder.  Warren  v. 
Merry, 3  Mass.  Bep,  27.  Barkery.  Prentiss,  6  Do.  430.  Parker y, , Hanson, 
7  Do.  470.  Fitch  v.  BUI  et  al  U  Do,  286. 

In  JVew  York,  Baker  v.  ^-nold,  1  Catnes*  Bep.  258.  Woodhtdl  v.  ffolmes,  10 
Do.  231.  Mann  v.  Swann,  14  Do,  270.  Bulby  v.  Brovn,  16  Do,  70.  Myers  v. 
Pa/ffl^,  18  Do.  167. 

In  Connecticut,  Webb  r,  Danforth,  1  Day*9  Bep.  301. 

In  Pennsylvania  he  cannot  .be  a  witness  to  prove  there  was  no  consideration  for 
it.  SisUe  V.  Lynch,  2  DaU.  Bep.  194.  £t  vide  ^Uen  v.  AOrina,  1  Da!^s  Bep.  17. 
Bearing  v.  Buder,  1  Bm.  ^  Munf,  Bep.  175. 

In  an  action  by  the  endorsee  against  the  d^awerof  a  note,  the  endorterh  not  a  com.' 
petent  witness,  withoat  a  release  from  the  endorsee*  Barnes  v.  Ball,  1  Mass/ Bep. 
73.  Biee  v.  Steams^  3  Do,  225. 

In  an  action  by  an  endorsee  against  an  endorser,,  the  maker,  a  certificated  bank- 
ropt,  andcr  a  commission  issued  ainoe  the  making  of  the  note,  and  released  by  the 
endoreer,  h  a  competent  witness  to  prove  that  he  has  pjiid  the  note  to  the  plaintiff. 
Warren  r.  Merry,  3  Mass.  Bep.  27.  Et  vkle  Peirce  v.  Butler^  14  Do.  803. 

In  an  ution  by  the  endorsee  against  the  drawer,  the  endorser  ( who  was  the  p4yee) 
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Ch.  in.  t.  3.  in  AMlker  action  in  which  he  nay  afiarwtrds  be  a  party.(r) 
^^^^^^  ^'*^-  Any  smaller  degree  of  interest,  as  the  possitnlity  that  he  may  he 
liable  to  an  action  in  a  certain  event,  or  that  standing  in  a  simi- 
lar situation  with  die  party  by  whom  he  is  called,  the  decision 
ip  that  cau^e,  may,  by  possiMJity,  inflaence  the  minds  of  the 
jury  in  his  own,  or  the  like ;  though  it  furnishes  a  strong  argn- 
ment  against  his  credUnHhf,  does  not  destroy  his  competmcjf. 


1  T.  B.  16S. 


if  ft  eompetent  vUaeM  to  prove  that  the  endonemeBt  wai  mftde  m  tniit  for  himself, 
without  any  reooone  to  himielf.    Barker  ▼.  Jhtntin^  6  Mut.  Hep.  430. 

The  pojf^  of  ft  note,  who  has  endorsed  it,  with  ft  SBThig  of  bis  own  liabiUtj,  is  ft 
competent  witness  to  prove  an  alteration  of  the  note  since  its  ezeention.  Ptuier  ▼. 
Banaont7Ma$9  Bep.^70. 

The  drawer  of  ft  l»tlt  of  exchange,  is  not  a  eompetent  witness  to  prove  its  payment 
or  aec»  ptance.  BvnHngdim  v.  CAofi^fkfifi,  MSrb,  Rep:  160. 

Qftere^  Whether  (he  drawer  of  a  bill  of  exchange  be  a  competent  witness  for  (he 
endorser,  in  an  action  against  him.  FFiiaen  v.  Lsnox^  1  CranckU  Rep.  194. 

So  a  drawer  is  a  oampetent  witness  to  prove  that  at  the  time  of  drawnig  the  bin 
be  oommooicated  certain  conditions  and  restrietioos  as  to  bis  r%fat  to  dxaw  the  bill. 
Sforer  v.  Logan,  9Mu9.  Rep.  95. 

An  enderaer  is  a  eompetent  witness  in  an  aotioa  by  the  endtrtee  agabst  the  maker 
to  pnove  that  the  note  was.  after  the  endorsement,  fraodolentlj  pot  into  eireotatkm. 
WoedhM  ▼.  Bohaet^  10  Johu.  Rep.  Sdl.  Ec  vide  Skildmg  H  <d.  ▼.  Wiarren,  15 
Ho.  S70.  PvweU  v.  fFaierw,  17  Do.  176.  Ttom  ▼.  Davio,  SO  Ih.  2S5.  Owen  r, 
Mmn,  9  Day^o  Rep.  599. 

In  an  actioo  by  the  enderoee  against  ihejrtt  eiubroer,  the  plaintiff  offered  «i  in- 
termediate endorser,  as  a  vitnen,  ami  to  render  hhn  competent,  his  endorsement 
was  proposed  to  be  stmck  off  the  fint  and  third  sets  of  the  bills,  the  second  being 
lost,  yet  ss  thtt  set  might  be  in  the  hands  of  a  bona  fide  porohaser,  the  Court  held  he 
would  still  be  an  incompetent  witness.  Stdnnelz  et  aL  ▼.  Currey,  1  JkUL  Rep,  S70. 
— Ax.Bb. 

(r)  In  an  action  upon  a  bond  for  the  liberties  of  the  prison  yard,  the  Sherifror 
goder  is  a  eompetent  witness  to  prove  that  the  creditor  assented  to  the  debtor's  li- 
beratkm;  as  the  verdict  in  this  case  eannot  be  given  in  evidence,  to  an  action  agafaist 
the  witness,  for  the  debtor's  escape.  Bridge  v.  Jit  Lane,  S  Jliift.  Rep.  5S0. 

In  MoBoacfauetto,  the  grantor  of  huad  with  warranty,  is  a  competent  witness  for 
the  grantee,  in  an  action  brought  by  him  for  the  land,  i^ost  one  who  does  not 
claim  to  hold  under  the  oame grantors  the  verdict  m  the  present  sait  could  not 
be  given  in  evidence,  in  an  aetion  brought  against  him  on  ft  breach  of  covenaoC. 
Txpombiy  v.  Henley,  4  Matt.  Rep.  441. 

In  ConnecUcut  he  is  inadmissible.  JIbby  v.  Ooodrick,  3  2kiy*t  Rep.  ASS. 

Proprietors  admitted  to  prove  the  title  to  Unds,  to  vhich,  for  a  valuable  cooside- 
ration,  they  had  quit  claimed,  though  it  wasolyectcd,  if  the  defendant*!  should  fatil, 
they  would  be  entitled  to  recover  of  the  proprietors.  Lay  v.  Bayden,  2  Rooi>8 
Rep.  317. 

A  person  acknowledging  that  he  thought  himself  interested  in  the  event  of  the 
Buit,  is  not  a  eompetent  witnesi,  though  in  fact  not  interested.  Richard$m*9  exre. 
V.  Buns,  e  Mimf.  Rep.  14S. 

Sed  contrs,  Femtler  v.  CarHn,  3  Serg.  £#  R,  Rep,  130.  Long  v.  BaiOie,  4  Bo, 
S96. 

A  witness  is  competent,  though  toother  swore  he  beard  him  oonfess,  some  years 
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Thus,  in  one  caae,  where  Jl.  B*  and  C.  having,  in  a  joint  depoBi-  Cb.  m.  a.  s. 
tion  in  Chancery,  sworn  to  the  same  fact,  the  party  injured  ^^■•■•*^*- 
brought  three  several  actions  on  the  Statute  of  EKx*  for  penury;  -*— -■— ^ 
and  in  another,  where  seToral  persons  having  sworn  to  the  iameor^ll^s*' 
fiict,  were  severally  indicted ;  it  was  permitted  to  one  to  P^*£*^'*^^f' 
evidence,  on  the  trials  of  the  others  in  their  favour ;  for  until  Moougoe,  ' 
conviction,  he  could  not  be  rejected  as  infamous ;  and  he  was  ^^  Fortei- 

*  '  cue's  Rep. 


Sir. 


before,  that  he  wottM  be  •  gretl  loter  if  the  plajotiff  miMarrieil  in  the  luit.    JLe#.  of 
JFoUoekw.  OUktpiettaL^  TmOet^Rep,  14S. 

Soppoiins^  the  oompeteooy  of  a  witneta  to  depeod  opoo  his  own  Qpiaioii  of  his  in* 
tereit,  it  if  only  hit  opinion  at  the  time  of  taking  the  oath  that  can  be  eontidered. 
Therefore,  proof  that  a  vitneai,  oflered  by  the  defendant,  had  aaid,  aboat  two  years 
Move  the  trial,  <*  tbatovfiy  eent  whieb  should  be  reeorered  in  ih«  aetion,  woold 
be  dedMtcd  out  of  the  estate  ofhia  wife/'  doaa  not  render  hha  tMMipetmt.  /Vnf- 
kr  ▼.  Car/iui,  3  Serg.  &  It.  Rep,  ISO. 

GRAKTOR  IN  A  DEED,  ke. 

Id  JVtfw  Tork^  the  grantor  in  a  warranty  deed  is  ioeoropetent  on  the  groand  of 
interest  Jacktonex.  d.  Caldwell  v.  Ballenbaek,  8  Johna.  Rep.  394.  Sfmfi  t.  Dean, 
S  JDo.SSS. 

Soin  nrgima.  Moor^.  CampMl,  iJmn\f.  M^.6O0.  Sed  vKAb  Jlast  t.  Ah^ 
ven,  3  Munf  Rep.  170. 

But  where  he  hat  been  released  be  is.  JackooH  ex*d,  Bendei  al,  ▼•  Root,  18 
Mm».  Rep,  SO 

Bat  he  is  a  eompetent  witness  In  an  aetion  ol  trespaas  by  the  granteo,  althoQgh  the 
defendant  justifies  ander  a  right  of  freehold.    Van  JVtfyt  ▼.  Terhune,  S  Joknt, 

The  widow  of  one  deceased,  is  a  eompMent  witness  in  a  suit  eoneeming  her  has- 
band^  lands.  Jaekeonex.  d.  Oriewold  ▼.  Rard^  4  Johno,  Rep.  SdO.  Jaekeon  ex.  d. 
Van  Deuaen  v.  Van  Demen^  5  Johne,  Rep.  144.   J)en  ex.  d.  Reat^  ▼.      ■ 
TayLRep.9. 

Quere,  m  PeTmnfhoama*  Lea.  of  Sweiiaer  ▼.  Meaae  eickt  Binn.  Rep.  500. 
.  In  Penniyloauiaf  a  grantor  who  baa  warranted  merely  against  persons  elaimiog 
finder  himself,  ia  a  eompetent  witness  for  the  graolao  against  a  party  not  elainring 
onaer  the  witness.  Xot.  ef  Grate  ▼.  £«alr,  S  JKim.  JS^.  95.  Lea.  af  Cain^.  MEky- 
denen,  ibid.  108.  Lea.  ofBanry  r.  Morgan,  ML  100.  Lea.  afSmeUxer  r.  Msaae 
HoL^Jh.  500.  Jaknaen ^.JMart^sreutm^  Rep.A/ff.  Laa,  ^Skieiday. Rudkh 
nanetaL^J09,%i9. 

Bat  one  with  general  warmnty^  is  a  good  wilneai  to  establish  a  title  in  oppaaiiion 
lo  that  ofhia  vendee.  fVm*^ei  oL  w.  Mkeh^t  ^  Setfg.  ^  R,  I^,  Uf, 

So  wheffo  one  haa  add  land  with  warranty  agsinst  the  phdntiff,  he  isagood  witneat 
fir  hinh  becnnse  he  tvcm  ngamit  hie  own  inteftat*  Sabneu  etoLr.  Manee,  3  Serg. 
U  R.  Rep.  315. 

So  where  there  ia  neither  eovnnnnt  of  title  or  warranty.  Daraeg  ▼.  Jaekman^ 
lSerg.UR.Rep.kSl,    Et  fide  Ruekg  r.  Ot^mi/nfg,  1  Strange'a  Rep.  445. 

A  vendor  of  eattle,  who  bed  agreed  to  seU  them  la  .^.  for  easb,  hot  on  his  failing 
to  eomply  wMi  the  terms,  toM  them  to  B.  was  mltd  te  be  a  eompetent  wiCnem  in 
an  aetion  of  replevin  for  the  anttle,  brought  by  .<f.'«gwnat  R.  MlOerw.  Utde^  I 
reatea^  Rep.  S8. 

One  who  haa  conveyed  land  ao^eet  to  a  riglit  of  way,  with  general  wamnty,  ia  a 
eompetent  witnem  for  the  defendant,  in  an  aetion  for  dMorbiog  the  right,  to  prove 


2^5  WITNESSES. 

Chu  10. 8.3.  not  directly  ioterested*  inasmuch  as  the  acquittal  of  the  others 
Interest,     ^q^ij  y^  qq  evidence  for  him.    So  a  woman,  whose  husband 
"*  was  under  sentence  of  death,  was  held  to  be  a  competent  wit- 


Leach!  Cro!    ncss  on  an  indictment  against  others  for  the  sane  offence,  though 
Cas.  151.       ghe  confessed  that  she  had  hopes  the  conviction  of  the  others 
might  procure  a  pardon  for  her  husband ;  for  such  pardon  was 
not  a  necessary  consequence  of  that  conviction^s) 
Parties  injtr-     Many  cascs  haTo  arisen,  and  many  contradictory  decisions 
proMratloM!^'^^  to  be  found  in  the  books,  on  the  question,  how  far  persons 
who  have  been  defrauded  of  securities,  or  injured  by  a  peijury, 
or  other  crime,  can  be  witnesies  in  prosecutions  for  those  of- 
fences, the  event  of  which  might  poiribly  exonerate  them  from 
the  obligation  they  are  charged  to  h«ve  entered  into,  or  restore 
to  them  money  which  they  have  been  obliged  to  pay  ?    But  the 
general  principle  now  established  is,  that  **  the  question  in  « 
criminal  prosecution,  or  penal  action,  being  the  same  with  that 
in  a  civil  cause  in  which  tfie  witness  is  interested,  goes  general- 
ly to  the  credit,  unless  the  judgment,  in  the  prosecution  where 
he  is  a  witness,  can  be  given  in  evidence  in  the  cause  wherein 
Aoie,p.7S.  he  is  interested.(l)*    And  if,  as  I  hare  elsewhere  endeavoured 

an  BignemeiAivr  the  remonl  of dieraMloQ  s«8itAia  eveiit  Lsntx ▼.  Sti9h,t  Sei^» 
&  JR-  Bep.  34.— Ak.  £d. 

(«)  As  in  a  erimifial  ease  9ipartk«p§  crimimU  is  admitted  as  a  witnesf^  >o  in  a  civil 
se  ft^lioc^/nnfdKt  may  be.    Churcmi,  Siaeii^^Mu9.Jiep,lS^.   J^an^. 
Bern,  18  Do.  90.— Am.  Ed. 

(r)The  person  who  it  entiUed  to  arettltntion  of  possession,  in  easeof  a  eonvietion 
tiffirci6!e  entry y  eannot  be  a  witness  to  sopport  the  iodietment.  State  t.  Jj^Oovt, 
S  A^nr.  Bep.  340.    £t  vide  Staie  v.  BdniUon^md.  2S8.— Ax.  Eo. 

•  The  eases  on  this  point  are  so  eonCndietorf ,  that  ii  is  impoosible  to  rcooooiie 
them,  b  fFatt*s  coMe^  Bard.  8St ,  it  is  laid  down  as  a.genenl  rale,  that  in  the  oase 
of  peijoiy,  ho  who  is  injared  hj  the  penary,  eannot  be  a  witness  on  an  findiotment 
for  it  f  and  in  the  ease  of  jB«r  v«  IFMtegr,  1  iSkiflb.  8SS,  it  was  held,  that  a  woman 
who  had  been  induced  bj  the  fraud-of  the  deTeadant,  to  sign  a  bbIb  of  hasd,  oould 
not  be  a  witness  against  him,  becaose  his  eonvietion  woold  i^fhimee  the  jary  on  the 
trial  of  an  aetion  on  the  note,  though  Mtfyvcanfcouft/ liar  fo^iMnmewifaisce.  In 
the  oase  ofche  Ht^  v.fltfs,  S  Ara.  1104,  a  defendant  in  an  sjeotment,  against 
whom  the  venliet  was  given,  was  held  not  to  be  a  wtaMas  on  ao  iodietment  for  per* 
jorj  oommiited  on  the  trial  of  aueh  ^eetment  t  and  in  the  oaae  of  the  MSng^  ▼. 
MmeM,  8  Stra.  1043,  it  was  determined,  that  a  penon  who  had  filed  an  injonetioQ 
bill  in  the  Excbeqaer,  to  stay  pcoeeedings  in  an  aetioo  brought  on  a  promiaaoty 
note,  oonld  not  be  a  witness  to  prove  peijury  eommitted  in  an  answer  to  th«t  bin. 
Parii't  ease  (1  VMr.  49,  and  1  Sid  431)  is  difeotljr  eontnuy  to  the  iRn^  v.  ffTto- 
ing'i  the  only  differense  between  the  two  oasea  la,  that  ooe  information  waa  for 
fraudulently  proouriog  a  warrant  of  attorney  to  eooloss  judgment,  the  other  for  ao 
procuring  a  promissory  note.  Aod  m  the  ISn^  v.  Mmie„  I  Stra.  595,  whioh  was 
an  indietreent  for  tearing  a  note,  the  payee  of  the  note  was  admitted  to  prove  the 
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to  ghew,  the  yerdict  on  an  indictment  on  the  trial  of  which  a  Ch.  m.  t.  a. 
man  is  examined  as  a  witness,  can  in  no  case  be  evidence  for^'^'^^pj^]^^ 
him  in  a  civil  cause  ;  it  will  follow,  that  in  every  case,  except  protecotiont. 
those  which  by  inveterate  practice  may  be  considered  as  form-   ■'     ■       ■' 

eite.  The  tue  of  the  Zinj^  ▼.  WldHng^  wit  doubted  by  Lord  Habdweckb  in  the 
JSng^  V.  Brttg,  Cat.  temp.  Hard,  358  {  and  it,  together  with  the  eases  of  the  I3tt^ 
w,  Mtnex  and  the  Xmg^  v.  ElBt,  are  mM  by  Lord  MAmniLO  in  4  Burr.  8855,  to 
have  been  overniled  by^Lord  Chief  Juttiee  Lie,  in  the  case  of  the  JSRng"  ▼.  Brouj^h" 
ttn,  9  Strm.  1889 ;  and  the  rule  laid  down  by  Lord  Mahbpibld,  in  that  boolr,  it,  aa 
above  Mated,  **  that  the  qoeaiion  in  a  oriminal  proaeeutioo,  being  the  tune  with  « 
eifil  oaoie  in  which  the  witneti  it  interested,  goes  ^nera/2y  to  the  credit;  tinle$»  the 
Judgrmeni  in  the  proeecution^  -where  he  it  a  vitnen,  eon  be  given  in  evieknce  in  the 
eauae  where  he  i»  interested.**  A  distiDQtion,4ioweTer,  may  be  made  between  the 
eases  of  the  Zing  v.  Whidn^^  &e.  and  the  ease  of  the  Ktng  ▼.  Breughion,  In  the 
first  three  eases,  the  person  who  was  eaHed  as  a  witness,  might  eventually  have 
been  benefited,  beeaose  in  the  JBng  ▼.  Whitings  the  note  was  a  good  inttniment 
till  the  defendaot  was  eonvioted.  In  the  JKing  t.  ££K»,  the  defendant  in  the  ejeot- 
meot  fiiiied  at  the  trial,  tod  he  might  hope  to  obtain  a  verdict  in  another  ejeet- 
Deat,  if  he  succeeded  in  convicting  the  defendant  on  the  iodietmeot  for  peijary ; 
and  in  the  XU^  v.  JV)mex,  the  suit  in  the  Ezcbeqaer  waa  still  pending.  *  In  the 
case  of  the  Xing  v.  Brmighton^  the  suit  in  Chancery  was  ended,  and  ended  in  the 
manner  moct  agreeable  to  the  interest  of  the  witness ;  for  the  Lord  Chancellor,  not 
believing  Broughten,  the  defendant  in  that  indictment,  had  decreed  for  the  witness, 
so  that  the  witness  eoald  not  have  even  the  hope  of  benefiting  himself  by  convicting 
Bnmghten,  The  following  case  clearly  establishes  the  position  laid  down  by  Lord 
MAHsmio,  in  the  ease  of  Ahrahame  v.  Bwm,  but  at  the  same  time  as  clearly 
orertoros  the  case  of  Jiex  v.  fFhiting,  and  clinnot  be  distingnbbed  from  it.— It  waa 
the  ease  ti  Bartlet  v.  Piekert^tt^  (since  reported,  Cox*t  Catet,  15)  and  is  cited  by 
Lord  MAVsnsLD,  4  Burr,  9855,  as  follows  :  "  The  defendant  bought  an  estate  for 
the  plaintiff.  There  was  no  writing,  nor  was  any  part  of  the  money  paid  by  the 
plaintiflr.  The  defendant  articled  in  hia  own  name,  and  refused  to  convey,  and  by 
hb  answer  denied  any  trust  { parol  evidence  was  rejected,  and  the  bill  irsa  dismiss- 
ed. The  defendant  was  afterwards  indicted  for  perjury,  tried  at  Tork,  and  con- 
victed on  the  evidence  of  the  pUdntifft  confirmed  by  circumstances,  and  the  defen- 
dnnt*a  dedaratioos.  The  plaintiff  then  petitioned  for  a  sopplemenul  bill  in  the  na- 
tare  of  a  bill  of  review  stating  the  conviction.  But  the  petition  was  dismissed,  6e- 
coufe  the  conaetion  T»a»  not  evidence,**  In  tlie  case  of  Abrahams  v.  Butm,  above 
mentioned,  the  borrower  of  money  was  held  a  good  witness  to  prove  the  whole 
ease  m  an  action  for  usury  against  the  lender,  and  the  authority  of  this  esse  was  full/ 
neogoised  in  the  late  case  of  Smith  v.  Prager,  But  in  en  action  against  the  as- 
signee of  a  bankrupt,  lor  taking  usurious  interest  on  a  losn  to  the  bankrupt,  he  not 
having  obtaned  his  certificate,  nor  paid  the  money,  was  not  permitted  to  prove  the 
osnry.  Martin  v.  Jh-atfton,  S  T,  Bep.  496.  See  also  the  JBng  v.  Dolby ^  Peak, 
JiT,  P.  19,  where  Lord  Kjbvtov  rejected  Ike  testimony  of  a  person  who  had  been 
injared  by  a  periury  in  an  mdietment  for  that  offence.  This  question  was  finally 
lakl  at  rest  in  the  XSng  v.  Boeten^  4  Ea^  579,  w|ere  the  defendant  having  been 
eoBvialed  of  perjury,  in  an  aasver  to  an  injunetioB  bill,  and  the  plaintiff  in  the  bill, 
and  his  wife,  having  (after  objection)  been  admitted  as  witnessrs  on  the  trial,  the 
CouKoC  King^  Bench  deckled  that  they  were  con«petent  witnesaes :  because  in  no 
ense  where  a  person  baa  been  exammed  on  the  trial  of  an  indictment,  can  the  verdict 
on  that  hidietinent  be  used  fiir  him.  They  ezpcessly  referred  to  the  case  of  BarU' 
let  T.  PiekeragiUf  and  recognised  its  authority.    See  aho  the  cases  cited  ante,  p.  78. 

F  f 


2^9  WITNESSES, 

Ch.  ni.  t.  5.  ing  exceptions  to  this  general  rule,  the  party  injured  is  a  com- 

proBeeutions.  But  though  this  is  the  general  rule,  an  exception  to  it  seems 
■  to  be  established  in  the  case  of  indictments  (or  forgery  ;  for  it 

has  in  manj  cases  been  decided,  that  a  person,  whose  hand-wri- 
ting has  been  forged  to  an  instrument,  whereby,  if  good,  he 
would  be  charged  with  a  sum  of  money ;  or  one  who  has  paid 
money  in  consequence  of  such  forgery,  cannot  be  a  witness  on 
the  indictment  for  the  purpose  of  proving  the  forgery,  though  he 

Kinrf "^  ^'      "^^7  ^^  f^^^  quite  collateral  to  it ;  or  in  civil  cases  where  the 

'iB.8cA.ss09.the  same  question  arises.(:r)* 

(u)  The  question  in  a  criminal  proieeation,  being  the  sane  with  a  eivil  eanie,  in 
which  the  wiioeti  is  interested,  goes  generally  to  his  credit,  nnless  the  jud|gment  io 
the  prosecution  can  be  given  in  eyidence  In  the  oaote  where  he  is  interested.  State 
r,  ffoMtet,  Ttttfl.  JRep.  55. 

On  an  indictment  for  usarjr,  the  borrower  of  the  money  is  a  competent  wknesi  far 
the  Commonwealth,  if  be  is  not  entitled  to  a  moiety  of  the  penally  as  informer,  not- 
withstandmg  he  has  never  repaid  the  money  borrowed.  CommonmeaUh  ▼.  Fro§t, 
5  Mu8.  Sep.  Sd.-^AK.  Ed. 

(x)  In  Vernfont,  the  person  whose  name  is  alleged  to  be  foiged,  cannot  be  ad- 
mitted as  a  witness  for  the  proaecationy  la  an  indictment  for  the  same.  State  ▼•  Ji. 
W.  1  Tyl.  Sep.  860. 

In  Connectictay  the  party  injured  cannot  be  a  witness  to  prove  the  forgery.  State 
▼.  Brttm^n,  1  Soot*9  JRep.  907.    State  v  Blodgret^  ibid.  534. 

Sed  guere^  Whether  the  rule  is  not  altered  by  Uter  decisions.— £d  . 

But  the  hand  writing  of  the  person,  in  whose  name  the  fi>rgery  is  alleged  to  have 
been  committed,  will  be  allowed  to  go  to  the  jury.  State  r.J\reUleton,ibid.  308. 

And  the  person  to  whom  the  foiled  instrament  was  passed,  is  a  good  witneai. 
ibid. 

The  person  whose  name  was  forged,  was  released  by  the  bank,  who  paid  the 
money,  and  held  to  be  a  competent  witness.  The  People  v.  BoweU,  4  Mnt.  Sep. 
296. 

In  MBuaaehutettet  it  has  been  held  that  a  party  by  whom  an  instrument  purported 
to  be  made,  was  not  competent  to  prove  it  forged ,  onlt* ss  the  instrument  be  prodooed 
on  tbe  trial.  Cotnnmmealth  v.  Rackauon^  1  Miua.  Sep.  7. 

In  the  case  of  the  Commomoeaith  v.  Sneil,  3  Do.  33,  where  the  instrament  alleged 
to  have  been  forged  wasseoreted,  to  protect  the  otfender,  the  person  whoae  name 
is  charged  to  have  been  foigird,  and  who  had  seen  and  copied  the  instrument,  is  a 
competent  witness  to  prove  it  forged ;  and  the  production  of  the  instrument  itself 
will  be  dispensed  with. 

But  in  Commonwealth  v.  Waite,  5  Da.  S6l,  the  Court  said,  as  the  person  whose 
receipt  was  forged,  couid  neither  giiin  nor  loose  by  tbe  event  of  the  trial,  he  was  a 
eompetent  witness.  From  the  report  of  tbe  case,  the  receipt  did  not  appear  on  tlie 
trial. 

In  Permotflvafdaf  the  party  injured  is  a  competent  witness.  SeopubUca  v.  Keau 
ingy  1  DaU.  Sep.  110.  Ibid.  *.  Soot,  2  Do.  239.  S.  C,  2  reafct*  Sep.  1.  Ibid.  t. 
Wright,  1  Do.  401.  JM.  v.  f)arreU,  Addit.  Sep.  246.~Am.  Ed. 

*  See  the  several  cases  oo  this  head,  collected  in  the  Digest,  at  the  end  of  this  see- 
tkm,  letter(D.) 


WITNESSES.  jg£g 

In  cases  where  the  party  injured  cannot  by  possibility  derive  ch.  m.  ■.  s. 
any  benefit  from  the  verdict  in  the  prosecution,  as  in  indict-  ^^  Parties  in  a 
ments  for  assaults,  and  the  like  personal  injury,  his  competency  nesst-s  of  ne- 
has  never  been  doubted.(yXl)  cestuy. 

From  what  has  been  already  said,  it  may  be  taken  as  a  gene-  ' 

ral  rule,  that  a  party  in  a  cause  cannot  be  examined  as  a  wit-ia,e,  £rd. 
ness,  for  he  is  in  the  highest  degree  interested  in  the  event  of  ^3^- 
it  ;*  and  though  he  be  barely  trustee  for  another,  he  has  still  an 
interest  sufficient  to  render  him  incompetent,  for  he  is  personal-  Rex  v.  St. 
ly  answerable  in  the  first  instance  for  the  costs  of  the  suit,  and  i^n*ge!^"S!dr 
the  chance  he  may  have  of  indemnity  from  the  person  for  whom  •ejl  3  East.  7. 
he  acts,  does  not  remove  the  interest  which  the  certain  liability 
creates  in  him^z)    But  where  a  man  is  not,  in  point  of  fact,  at 
all  interested,  he  may  be  examined ;  as  where  members  of  a  cha-  Weiier  v. 
ritable  institution  are  defendants  in  their  corporate  character,  poJnd?Sg  ^ 
there  is  no  objection  to  an  individual  member  being  examined  Hosp.  Peak, 
as  a  witness  for  the  corporation;  because  in  this  case  he  is  giv-^^'  ^^^' 
ing  evidence  for  the  public  body  only,  and  cannot  be  in  any  man- 
ner affected  by  the  verdict ;  for  the  coatg  '^annt^  be  levied  oa 
him  personally,  but  can  only  be  recovered  from  the  fitnds  of  the 
corporation. 

(y)  Q'^^'v,  Whether  in  every  eriminal  ease,  a  witneaa  who  ii  not  ioteretted  ia 
the  event  of  the  cause,  is  not  a  eompetent  witness.  TAe  People  ▼.  Bawett,  4  Johm, 
Sep.  896. 

On  an  indictment  for  a  conspiracy,  in  inveigling  a  yonogglrl  from  her  mothei^s 
hoose,  and  she  hdilg  intoxicated,  procoriog  the  marriage  ceremony  to  be  recited 
betveen  her  and  one  of  the  defendants,  the  girl  is  a  competent  witness  to  prove  the 
facts.  RetpuMea  v.  Bedee  eioLt  Teaui  Bep,  114. 

One  party  cannot  use  as  evidence  his  own  deposition  taken  in  another  action,  by 
the  other  party;  for  it  cannot  be  inferred  from  the  taking  the  deposition,  that  he 
admits  the  statement  contained  m  it  Bmey  v.  J7oTMy,9  Matt.  Rep,  2l6»^Av.  En. 

*  Out  where  one  party  has  agreed  to  take  tbelafiBiaavit  of  the  other  as  to  a  paid- 
enliur  fiwt,  and  saeh  affidavit  has  been  made  accordingly,  this  is  to  be  taken,  for  the 
purpoie  of  the  cause,  as  conclusive  evidence  of  the  bet  so  sworn  to,  vide  Btttton  v. 
PreUimanf  Sir  T.  Jiaifm.  IMt  iditer,  if  the  affidavit  be  only  engrossed  and  not 
sworn,  Sieitent  and  ethert  v.  WMer,  Peak.  M  P.  187.  Vide  ante  SI,  note  (*.} 
And  in  a  late  case,  where  one  of  the  parties  had  by  consent  been  examined  at  Nisi 
Prios,  the  Court  of  Common  Pleas  refused  to  set  sside  the  verdict.  Mrden  v. 
TmmetaLi  Taunt.  37%.  (Bnt^  in  JWv  FoHb,  it  was  decided  that  the  /etsorof 
theplamtjff  in  ejectmtni  was  not  a  good  witness.  Jack^mexd.  Qoodricheial  v.  Cjg*- 
deneial.i  Johne.  Sep.  140.— Am.  £o.) 

(x)  A  mere  naked  trustee,  is  a  competent  witness  in  a  controversy,  in  which  a 
creditor  seeks  to  set  aside  the  deed,4Ni  the  ground  of  fraud*  Barvey,  &c.  v.  AleX" 
ander,  &c.  1  Bandolph't  Rep,  S19. 

A  mere  naked  trustee  without  bterest,  is  a  competent  witness.  Main  ?•  AVwtfony 
Jtah.  JV.  P.  11.— Ah.  Ed. 


j|g0  WITNESSBS. 

Cb.  la.  ■.  5.      So  in  questions  as  to  the  rights  or  immunities  of  a  corpofa- 
C«iiie*ke!    ^^'  ^^  evidence  of  individuals  who  are  not  privately  interest- 
.............  ed,  though  members  of  the  city,  may  be  received :  But  where 

CmeorCor-  corporators*  as  such»  have  private  interests,  as. to  be  free  of 
F"^||^  ^  toll,  rights  of  common,  &c.  these  being  really  and  substantially 
1  Ventr.  351.  interested  in  the  event  of  the  cause,  are  no.  witnesses«*(a) 

Lord  Howanl  '  * 

o  B^ll 

Hob.  9S.  *  ^^  ^^  initMieef  m  which  eorporaton  are  tdroitted  u  wicnotiesi  tee  Digett  at 

Snndy  v,         the  end  of  thia  Mction ,  letter  ( A . ) 

Cuatom-hoaie 

Oi&oen,  (a)  Where  a  oorporatioo  are  parties,  or  immediately  intereited  ip  the  qaettioo. 

Skin.  174.        no  member  of  it  can  be  a  juror  or  witneM.  RespubHca  ▼.  Richarda,  1  Teate**  Btp. 
480.  J^aton  ▼.  Thatcher  et  aU  7  Mau,  Rep.  398. 

But  OD  aa  indietment  for  eaAiog  away  a  venel,  to  the  prejudice  of  a  eorponte 
body  who  had  undfrwritten  her,  a  ttoekholder  may  be  a  witoen  for  the  proteeutioa- 
U.  suae*  ▼.  Joknt^  C  C.  ^prU,  1806.  M.  S.  Rep,  $.  C.  4  DaU,  R^.  415. 

So  a  stockholder  in  an  incorporated  company,  plainlifTin  the  suit,  was  admitted  at 
a  witness  to  hiform  the  oonseiencesof  the  Court  as  to  a  collateral  fimt.  Sckt^UaU 
Mivigation  Company  v.  Defebach  etal,  i  Teatee*  Rep,  367. 

An  inhabitant  of  a  city  ia  not  a  competent  wiUiesi  in  support  of  a  proaeention, 
where  the  penalty  enures  to  the  benefit  of  tbe  city.  ConunoKweal^  v.  KeigMter^ 
Supreme  Court,  1797,  M,  S. 

A  taxable  inhabitant  is  a  competent  witness  for  the  Commonwealth,  in  an  indict* 
ment  for  selling  spiritooos  liquors  without  a  lieense ;  but  one  who  has  aotoally  been 
assessed  or  rated,  is  not.  Common-wealth  v.  Baird,  4  Serff.  &  R,  Rep,  141. 

By  the  6tb  tec,  of  the  Act  of  27tb  Jan,  1819, 7  ReeiPt  Lowe  Penn,  It  is  provided, 
that  no  person  shall  be  excluded  from  being  a  mmest,  arbitrator,  Judge^  or  Juror, 
in  any  prosecution,  under  that  or  any  other  penal  ^ct  ofMeembbf,  by  reason  of  be- 
ing subject  to  the  payment  of  county  rates  or  levies  for  the  poor,  in  the  city  or 
county  of  Philadelphia, 

It  is  slated  in  Swft^t  Evid,  57,  thft  in  England  there  is  no  general  role  adopted 
when  members  of  eorporatiooa  shall  be  witnesses  in  actkms  for  or  against  oorpora- 
tions ;  but  that  every  case  stands  on  its  own  oireumstances. 

Tbe  inhabitants  of  an  incorporated  aoeiety,  to  whom  property  b  devised,  for  tbe 
support  of  a  school,  are  competent  witnesses,  to  attest  tbe  will.  Comwell  ▼.  Mam, 
1  J)ay*i  Rep,  35. 

Where  a  corporation,  created  for  pious  and  charitable  nses^  were  made  the  rest* 
doary  legatees  in  a  will,  its  members  were  received  as  witnesses,  on  the  qaestioo  of 
the  sanity  of  the  testator,  which  was  at  issue  between  the  ezecotor  and  tbe  heir  at 
law.    J^aeon  v.  Thatcher  etal,  7  Man.  Rep.  398. 

Tbe  mere  liability  to  be  rated  for  the  support  of  the  poor  of  tbe  town,  will  not 
render  sack  a  person  an  incompetent  witness,  in  a  cause  in  which  the  town  is  inter* 
ested,  as  to  the  maintenance  of  a  pauper.  FaUa  ▼.  Belknap,  I  Jokne.  Rep,  486. 

The  inhabitanta  of  a  town  were  admitted  as  witnesses  in  a  case  in  which  they 
were  interested,  on  the  ground  that  their  interest  was  a  corporate  one,  and  the 
transaction  being  in  said  town,  where  other  evidence  might  not  reasonably  be  mc- 
peeted.  SmUh  v.  Barber,  1  RootU  Rep.  S07. 

Where  some  of  the  proprietors  of  the  common  land,  in  tbe  town  of  Stratfsrdp 
were  to  prove  tbe  boundaries,  the  Court  said,  that  members  of  a  corporation,  are 
admitted  to  testify  in  cases  where  they  are  interested  from  necessity,  but  bounds 
are  of  public  notoriety,  and  may  be  known  to  the  other  inhabitants  of  the  town,  as 
well  as  to  the  proprietors,  and  they  were  accordingly  rejected.  Shelten  t.  TVmfio- 
ton,  2  Root*9  Rep,  138. 


WITNESSES.  2 

But  there  are  some  instances,  where  persons  substantially  in-  cu  lu.  < 
terested,  and  even  parties  in  a  cause,  are  permitted  to  be  eja-   (j!||,^^'l! 
mined,  from  the  necessitj  of  the  case,  and  absolute  impossibility  ■ 
of  procuring  other  teBtiinonj.(&) 

Id  an  action  on  the  Statute  of  ffinton,  the  party  rollteit  is  a 

Where  *  mil  wMnirtcil  on  by  alMMrd  orfrcrholilrri,  alio  in  their  cor|»rtite  c>- 
pacitf  hid  dlTanccd  monef  lo  urrf  il  on,  *  member  nf  Uie  boanl  wii  hrld  m  com- 
petenl  wiineu,  bi^iii^  merclj  liable  is  bia  eorponie  nd  nut  in  hit  penonal  oapioiiy. 
Schant  T.  Sfnennn,  1  Pen.  Sep.  347.— AJi.  Be. 

(i)  Vide  ante,  for  Bex*  DebU,  Ik.  p.  SO,  n. 

In  nnimirj  inqulriei,  auob  u  queatioua  ot  biil,  ibe  eridence  nf  parliea,  thnujjli 
Jalemted  in  the  tnat  of  the  aail,  biie  ilwaja  bceO  reeeired.  Bank  tfPenrusl- 
vaaa  t.  Sadfig  ital.S  TetOf'  Sep.  S6D. 

A  penon  iniereited  in  ihe  quealion,  mmj  be  kdmiUed  to  prove  ■  caBaleral  Ticti 
•och  ■(  Ihe  idenlilf  of  btoekt  Uken  rram  marked  treea,  in  n  qUcMiDn  of  aurrey . 
Let.BfCexti.Eaiiijelai.iTeala'Bep.^Sa.  K.\i'di!  Davit  i.  Hampton, 2  Do. 
389. 

It  i*  the  univeraal  pnetise  in  Pciuui/lvamtt,  Sat  the  piirlj  la  the  tuil  la  prore  the 
•erriea  oT  notice  lo  prodnae  pipera,  and  lo  prore  nniice  of  taking  af  depotiiiona. 
Jerdan  w.  Ceape-  el  at.  3  Serg.  U  S.  Sep,  SM.  Dtugiau't  la.  t.  SatuleriBa,  1 
Teala'Sep.  15.  S.  C.  S  Hall.  Jt^.  116. 

TfwJDdgnirnlof  *  Jutice  retened,  beeniae  he  hid  given  Judgment  in  faioor  nf 
the  pklotHr,  fouDded  on  the  •ndanec  of  the  (nil;.  SDarpe  r.  Tocher,  3  DalL 
Jttp.  77. 

A  plainliff  la  I  good  witnen  Id  prore  the  aerviee  of  >  nolieeon  a  joalice  of  ihe 
pcaCL',  Ihirljr  diya  befon  prouai  iuued,  under  ibe  A«tol  31M3£ircA,  1773, 1  Sm. 
fjmi.  364.  Siddj.  Riddle,  3  Yeala'  Rep.  U4. 

■ii.int.T.i  1  muCend  widieas.  llwiiei-\  lei.\.  Keimedj/,  1  Dull.  Ri-fi.liX. 
■h.-  I      i.iitr  il  *  wiiBeM  10  prOTc  Ihit  ■  maleriiil  aitneu  wut  unalilc  to  uiiEnil, 
:i  '.:itu^-d  ige  and  hidiipoHtion , hi  orrler  to  enlille  hiiu  lo  rcaJ  hiidc- 

'  Ahfiii  1.  fUra,  oited  3  HaU.  Rep.  117.  I  reatee'  Re/,.  16. 

I  iitutii  i<  I  >  ik'ncr,an  uni&loihew  Muae  ofaolian,  b>  iIie  proctiu.-  oToui 
■iii«ii.r.  ffctttrd  on  the  orfwueat  •/"(*«  rii/(.    Jhar  i.  Mulvei/, 

I."  Il  "1  gircn  I  IiiKi4  of  uidemnil]'  (otbe  plamtiffigiinit 

i.r  111  nil  liicorapelenl  «i(Dratf>  prove  iheaenriee  ornoiiei^ 

-:i'.riipaperi  »1  liii  irial.  Buller  r,  fPiUTm,  11  John: . 


J 


2S2  WITNESSES. 

Gh.  in.  8.  s,  witQes8.(e)*    And,  on  the  same  principle  of  necessitj,  it  ha&  been 
Neeewty.    |^^Jl^Jg^^^  ^j^^  persons,  who  become  interested  in  the  common 

%  •  .  .    >■  ■-■-■■.,..... 

Thoutih  a  party  may  prove  ex  necemtate  the  lots  of  a  deed,  yet  he  eanoot  prove 
lis  eonleuta.  Sedcwright  ex.  d.  Wright  v.  £ofan,  1  /%v.  Bep,  176.  Et  Tide 
Blanton  ▼.  Miller,  ibid,  4.  Park  t.  Cochran^  ibid.  ill.  Garland  v.  Goodlve,  9 Do, 
351. 

But  he  is  not  competent  to  profe  the  hand  writing  of  wKneaiea  to  a  deed.  Let.  of 
Petert  et  al.  v.  Cendron,  2  Serg,  ^B.  Sep.  80. 

Nor  to  prove  the  hand  writing  of  the  penon  by  whom  entriea  id  hit  book  were 
made,  and  who  is  since  dead,  although  be  may  the  fact  of  hb  death.  Xdrtper  v. 
Sndth,  1  Brovme^M  Hep.  Ap.  liii. 

A  debtor,  defendant,  who  alleges  to  have  enclosed  money  to  bis  creditor  by  mail, 
which  did  not  come  to  band,  cannot  prove  by  his  own  oath  that  he  did  so  enclose  it. 
U.  Statet  ▼.  WeU»t  C.  C  Oct.  1806,  M.  S.  Bep. 

An  executor,  derendant,  may  be  examined  to  prove  the  atate  of  papers  offered  io 
evidence,  when  he  fimnd  them,  and  where  they  were  foimd,  from  the  necessity  of 
the  case.  Lukint't  adm.  v.  De  Moot**  exrt.  2  Teaiet*  Bep.  S7.  S.  P.  Standley  et 
al.  ▼ .  Weaver  et  al.  ibid.  256. 

If  ohe  of  the  parties  in  a  soit  is  sworn  and  examined  at  the  request  of  the  other 
party,  the  latter  cannot  afterwards  object  to  it  Mlkr  ▼.  Starke,  13  Johna.  Bep. 
517. 

In  Connecticut,  a  party  cannot  be  a  witness  in  his  own  favour,  even  in  Chancery, 
any  more  than  at  Law.  Wet^  v.  Fitch,  1  Boofe  Bep.  177.  Payne  v.  Payne, 
ibid.  367. 

Except  in  an  action  for  a  book  debt  under  the  Sutnte.  1  JkiyU  Bep.  104.  Tyler 
T.  Scovelf  1  Boot'e  Bep.  523. 

In  an  action  for  giving  the  plaintiiTa  dose  in  some  tody,  the  mother  was  allowed 
to  give  evidence  what  the  plaintiff  had  said  the  next  morning,  from  the  necessity  of 
the  case.  Goodwin  v.  Marrieoriy  1  BooVe  Bep.  80. 

Where  the  answer  to  the  defendant  in  Chancery,  oontams  a  direct  and  positive 

dental  of  the  allegations  in  the  complainant's  bill,  it  cannot  be  outweighed  by  the 

^  deposition  of  one  witness  only  unsupported  by  corrobonting  circumstances.  JBeatty 

V.  Smith  et  al.  2  Hen.  &  Mmf.  Bep.'S95.  Maupin  v.  Whiting,  1  CalTe  Bep.  224. 

Beffner  v.  Miller  et  al.  2  Mimf.  Bep.  43.*    . 

A  commission  to  examine  one  of  the  defendants  as  a  witness,  should  be  awarded, 
on  the  motion  of  the  plaintiff,  as  a  matter  of  course,  saving  all  just  eseeptions. 
Plainviae  v.  Brovm  et  al.  4  Ben.  &  Munf.  Bep.  482. 

But  it  cannot  issue  at  the  insunce  of  a  defendant,  to  examine  the  plaintiff  as  a  wit- 
ness. jRost  V.  Carter,  ibid.  488.— Am.  Ed. 

(c)  A  person  entitled  to  a  reward  upon  a  conviction,  is  a  good  witness.  State  v. 
Coulter,  i  Baytff.  Bep.  3.  State  v.  Bemtet,  1  JSoocV  Bep.  249. 

In  South  CaroSna,  where  usury  is  set  up  as  a  deience,  the  defendant  ia  a  com* 
petent  witness  to  prove  the  usury,  unlesrtbe  plaintiff  will  deny  on  oath  the  truth  of 
what  the  defendant  offers  to  awear  against  him.  Ztfylofi  v.  Haygoody  2  BayU  B^» 

.      177. 

In  Mmeachnaetto^  in  a  suit  between  the  origiaal  debtor  and  creditor,  usury  may 
be  proved  by  the  oath  of  the  defendant.    Bmnay  v.  Merchamt,  6  Mbi»$.  Bep.  190. 

The  iDhabiCanta  of  a  town  are  good  witneasea  in  a  cause  in  which  the  town  is  inter- 
ested.   Sehmwk  pt  al.  v.  Corwhen  CemOy,  1  Cnre't  Bep.  189.    Tlie  Ouersesr*  of 
the  Poor  of  Orange  v.  The  Overmero  of  Springfield,  1  Seutii,  Bep.  186,-^Ak  £*• 

*  At  thia  la  an  exoeptioD  to  the  general  rulea  of  law,  the  grounds  on  which  the 
decitiofi  proceeded,  and  the  extent  of  it,  ought  to  be  accuratelj  ondentood.    The 


WITNESSES.  22S 

course  of  frtiaine^t,  and  who  alone  can  possibly  have  knowledge  Cb.  iii.  s.  3. 
of  a  fact,  may  be  called  as  witnesses  to  prove  it ;  as  in  the  case   Neoewity. 
•f  a  servant,  who  has  paid  money,  or  a  porter  who,  in  the  way  ""— — — 
of  his  business,  delivers  out  or  receives  parcels ;  though  the  evi-  289.' 

_^ • Spencer  v. 

— -  ,  '        Goul()in|^, 

only  Mae  on  the  nbjeet  ia  in  8 IM,  Aht.  685, 686,  and  from  that  it  ha«  been  kid  ^^^|<^'  ^* 
down  in  general  terms,  in  all  tabaeqncat  books,  where  the  snbjeet  has  been  treated 
of.  The  ease  is  reported  ih  Rolle  as  follows :— ^*  In  an  action  against  a  handred 
brought  by  the  master,  being  a  carrier,  for  a  robbery  committed  on  his  servant  in 
the  absence  of  the  master,  qwre  whether  the  roaster,  being  the  plaintiff  in  the  ac- 
tion brought,  may  be  a  witness  to  preve  that  he  delivered  the  monies  of  which  his 
servant  swears  he  was  robbed,  before  his  servant  set  out  on  his  journey  in  whieii  he 
was  robbed  \  for  this  might  be  proved  by  any  other,  and  no  person  is  to  be  a  wit* 
ness  in  his  own  cause,  but  for  necessity ;  as  if  he  himsdfhad  been  robbed^  although 
that  he  woe  plaintijf,  yet  he  mght  be  a  gwd  witneet  to  prove  htmeelfto  hefoe  been 
robbedy  and  ofvhat  eum  er  thtngt^  andaho  to  prove  thai  he  gave  notice  to  the  next 
viOtyOnd  kroied  hue  and  cry y  for  thU  io  oj  neceeaity  fir  defeat  But 

as  to  proving  the  delivery  of  the  money  to  his  servant  before  the  robbery,  and  be- 
fore be  set  out  on  his  journey,  this  might  be  proved  by  any  other,  as  well  as  by  him, 
althougli  it  was  objected,  that  it  is  not  safe  nor  usual  for  men  to  call  witnesses  when 
they  deliver  money  to  carry  on  a  journey,  on  account  of  the  danger  of  discovery ; 
and  for  this  reason,  per  Curiam,  agsinit  my  opinion,  it  was  ruled,  that  he  should  be 
received  as  a  witness.'*  Bennet  v.  Httndredof  ffertfird,  Mich,  1650.  A  similar 
case  occurred  before  Mr.  J.  Cbambbb,  where  a  mob  having  robbed  the  plaintiff^ 
bai^  of  com  which  was  carried  fai  it,  that  part  of  the  case  was  proved  by  the  ser- 
vant )  but  he  not  knowing  the  quantity  on  board,  and  this  case  being  cited  from  Bid. 
JV.  P.  197,  his  Lordship^  oo  the  authority  of  it,  allowed  the  plaintiff*  to  be  examined 
to  prove  that  fiiet.  jpsrler  v.  Hundred  ofRagland,  Monm.  Spr.  Mo.  1802,  M.  S. 
Note  in  the  Stat.  8  Geo,  S,  c.  16,  s.  15,  it  to  recited,  that  by  the  laws  then  in  being 
the  person  robbed  wfts  a  good  witness,  and  the  hnndtedors  are  thereby  made  wit- 
nesses for  the  defendant. 

Joknoon  v.  Brorwmingy  S  Mod,  216.  In  an  action  for  malicious  prosecution,  where 
nobody  waa  by  at  the  time  the  supposed  felony  was  committed  but  the  defendant's 
wife,  -who  could  not,  in  thio  caoe,  be  a  •mOneoo  to  prone  ihefdeny  committed.  Holt, 
C.  J.  altowed  her  oath,  which  she  asade  at  the  trial  of  the  Indictment,  to  be  given  in 
evidence  lo  prove  a  felony  committed ;  for  otherwise  one  that  should  be  robbed,  « 

Ha,  would  be  under  an  intolerable  mischief ;  for  if  he  prosecuted  for  such  a  robbe- 
'  ry,  tec.  and  the  party  should,  at  any  rate,  be  acquitted,  the  prosecutor  would  be  lia- 
ble to  mn  action  for  malicious  prosecutkm,  without  a  possibility  of  making  a  good  de- 
fence, though  the  cause  of  prosecution  was  ever  so  pregnant  CsM  v.  Csrr,  B.  JST. 
P.  U,  S,  P. 

These  are  the  only  cases,  I  believe,  m  the  books,  where  parties  to  the  ^ose  have 
been  permitted  to  give  evidence  for  themselves  \  and,  in  the  lattA'  case,  at  seems  to 
have  been  taken  for  granted,  that  the  par^  could  not  be  examined,  though  her  for- 
mer evidence  via  admitted.  It  la  probable  that.  In  this  ease,  the  evidence  was  given 
by  the  plaintiff  to  shew  the  prosecutioo,  and  that  being  so  produced,  the  Judge  eon- 
sidertd  it  as  evidenoe  for  tfie  defendant ;  and  accordingly,  m  a  late  case  at  JVSm 
Priuo,  wbero  to  prbnre  n  malicious  charge  made  before  a  magistrate,  the  plaintiff 
produced  thedefendknt^  information,  Mr.  Baron  RicBAam  observed,  that  such  in- 
formation being  made  upon  oath,  must  be  presumed  to  be  true  till  the  coatrsry  was 
iroved,  and  as  the  plaintiff  gave  no  evidence  to  rihew  his  innocence  of  the  chsi^, 
directed  the  jai7  to  find  for  the  defendant.  Carter  v.  ThimaOy  Ch.  Spr,  Aet,  1816. 
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Ch.  HI.  s.  3.  dence,  thereby  he  charges  another  with  the  monej  or  goods. 
Necessity,    exonerates  himself  from  his  liability  to  account  to  his  roaster  for 
""^  them;   for  if  this  interest  were  to  exclude  testimony^  there 

would  never  be  any  evidence  of  such  facts.(<Q* 


(J)  A  sbipmnster  htviog  received  a  trunk  of  gotxls  on  board  of  hit  veMel,  to  be 
curried  to  another  port»  which  on  the  passage  he  broke  open  and  rifled  of  its  oon- 
tenlt»  the  owner  of  the  goods,  after  proVing  the  deliTei^  of  the  tmnk  and  Itl  viohu 
tion,  was  admitted  as  a  witness  in  an  action  for  the  goods  against  the  abipnaster,  to 
testify  to  the  piirticular  contents  of  the  trqnk,  there  being  no  other  evidence  of  the 
fact  to  be  obtained.  Herman  v.  Drinkwater,  1  Greml  JUp'  S7. 

An  agent  or  §ervantf  in  whose  favoor  a  written  order  to  receive  (foods  is  given, 
and  who  endui'ses  a  receipt  on  the  order,  may  be  a  vitneas  from  necessity  in  a  soit 
relative  to  the  goods,  especially  if  he  be  offered  a  relean.  Burizngham  v.  Jkyer, 
2  Mn9.  Hep.  189. 

Every  agenth  a  competent  witness,  ex  neeeftUate*  (hrtet  v.  SilHngt,  I  Jokru. 
Cos.  270.  Mackay  t.  RMnelander  et  aL  ibid,  408.  Jonet  ▼.  Bake,  8  JD;  60.  M- 
bot  V.  Sebm\  S  Do.  39.  Stewart  v.  £ip,  5  /aAtu.  Rep.  S5& 

An  agetU  who  bad  received  several  sams  of  money  on  acooant  of  (respasMa  al» 
leged  to  have  been  committed  on  the  lands  of  his  principal,  and  which  he  promised 
to  refund  in  case  he  should  not  recover  hi  an  action  against  a  particular  trespasser, 
is  a  ooropetcDt  witness  io  that  action.  Xenaudet  v.  Crocker,  X  Cainee*  Sep,  167. 

An  agent  or  broker,  authorised  to  purchase  goods  on  certain  terms,  is  a  competent 
witneu  m  a  suit  between  the  vendor  and  vendee )  for,  if  he  bad  exceeded  his  autho- 
rity, he  wouldf  at  ail  events,  be  liable  to  the  losmg  party,  and  if4ie  bad  noty  he  would 
be  liable  to  neither.  Baiky  ei  al.  v.  Ogden,  S  Johm.  B^.  399. 

An  agent  is  a  competent  witness  to  prove  that  he  paid  a  sum  of  money  to  the 
agent  of  the  plaintiff's  anignors.  Meade  v.  Tate,  8  CaU*o  Bep,  231. 

If  one  aa^^nXfor  another,  purchase  a  bill  of  exohal^{;e,  and  endorse  It  over  tio 
his  principal,  the  latter  may  call  him  aa  a  witness,  if  he  firat  prove  him  to  futve  boen 
merely  an  agent.  Murray  v.  Carrot,  3  Call't  Bep.  373. 

A  broker,  who  negotiated  the  businev  between  the  borrower  and  lender,  thoagh 
the  payee  of  the  note  is  a  competent  witness  to  prove  (he  usurious  Jtrtniactkm. 
Payne  v.  Trexevatvl,  2  Bt^*o  Bep.  23. 

An  agent,  who  orders  work  for  another,  is  a  good  witness,  ex  neceooUate.  Trow 
ard  V.  MarUn,  Orleans  T.  Bep.  80. 

A  purchating  agent  is  a  competent  witness  to  prove  that  his  principal  had  noCiee 
of  an  encombrance,  notwithstanding  such  agent  joined  in  a  deed  conveying  the  pro- 
per^ to  the  principal,  free  from  the  claim  df  any  person  whomsoever.  BUdrw. 
Otolea,  1  Munf.  Bep'.SS. 

Et  vide  ante,  p.  43,  note  (i)  ;  post,  Digest  of  Cases  at  the  end  of  thiaaection,  letter 
{B.)— Av.  En. 

*  Per  other  instances,  in  which  persons  have  been  admitted  witnesses  from  fif- 
ceooity,  see  Digest  of  Cases  at  the  end  of  this  seotioo,  letter  (A.)  placS.  (B.) 
plac.  1,  8,3. 4,  5,  6. 13.  (F.)  plae.  2. 

On  tins  principle  of  necenity  it  has  been  said,  that  in  ioforlnationa  on  the  Stat.  15 
Car,  8,  against  hunting  deer,  the  Sututes  of  Conventicles,  and  the  Aet  of  Naviga- 
tion, the  informer  shall  be  a  witness,  though  part  of  the  penalty  goes  to  him.  GilA. 
Law.  Ev.  132.  The  only  case  which  supporu  this  doctrine  b  that  of  Jmudngo  v. 
Ikmkey,  3  Mod.  tl4 ;  but  the  many  cases  collected  by  Mr.  JVWon,  in  bis  note  on 
Bex  V.  TWy,  I  Sira,  315,  fully  eaublish  the  contrai7  position.  In  addition  to  tbeae 
may  be  mentioned,  the  case  aiBex  v.  Blackmoro,  i  E*p*  Cat.  99,  where  a  witneas 
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It  frequently  happens  that  persons  are  made  defendants  with  Cb.  in.  ■.  s.' 
others,  for  the  mere  purpose  of  excluding  tlieir  testiipony.    In  ^"JlJJJJg*,"  * 
this  case,  if  no  evidence  whatever  be  jgiven  against  the  person  _...^ 
So  impfoperl  J  made  defendant,  he  will  be  entitled  to  an  acquit-  Giib.  Law 
tal  immediately  the  plaintiff  has  closed  his  case,  and  tnay  then  ^^-  ^^ 
be  examined  as  a  witness,  on  behalf  of  the  other  defendant ;  and 
in  like  manner,  a  defendant  in  trover,  who  had  suffered,  judg- 
ment by  default,  was  permitted  by  Lord  Kbkt'on  to  give  evi- 
dence to  prove  his  co-defendant  (who  pleaded)  not  fuilty.(l)(|)  Wardv. 
But  a  defendant  who  suffered  judgment  by  default,  in  aiy  action  g  Eip?  55s. 
on  contract,  is  not  a  witness  for  the  plaintiff  to  charge  the  other 
defendant,  he  being  interested,  to  make  him  liable  to  contribu-  Brown,  4 
tion.(2)    Soon  an  indictment  against  two  for  an^  assault,  ^^^^  T*,?''^^^^'. 
submitted  and  was  fined,  and  he  also  was  admitted  as  a  witness  is6. 
for  the  other.(S)(e)  But  if  there  be  the  slightest  evidence  to  charge  ,^.  j^^  ^ 

-  1 ^-— «  Fletcher, 

^  ^  1  Sin.  633. 

WM  nileoled  oi  an  IniBrmation  (under  the  Sutote)  for  oonoealhig  naval  ttom/aBGilb.  LawEt. 

being  the  informer,  and  being  entitled  to  a  moiety  of  the  penalty  $  though  hi  Bexw.  134. 

Coh,  Peake*a  Cat.  S18,  Loi*d  KurroH  held,  a  witneaa  atanding  in  a  timilar  sitnation 

was  not  obj^etjonable,  because  he  bad  no  absolatfe  right  to  the  penaltj  Teatcd  in 

him,  as  the  Court  were  not  bound  lo  inflict  a  peooniaty  penalty.    So  in  prosecutions 

oo  the  Stat*  SI  Ora'.  3,  cjSJtt  for  exporting  maehinerj,  an4  on  the  Stai.  23  Geo.  S, 

c.  13, for  seduemg  artificers  to  go  ootaf  the  kingdom,  the  informers  have  been  held 

CO  be  oompelent  witnesses.    Rex  ?.  Teatdale^  8  £tj>.  Co*.  68.   Rex  r.  Johntoffp 

fFiilcB,  4^5.  •  And  in  oases  of  rewards  for  the  apprehension  of  felons,  &s6«  it  was  re- 

¥ 

•oired  by  all  the  Judges,  that  the  person  apprehending,  being  enth)ed  to  the  rdward, 
did  not  disable  him  from  being  a  witness.  Vide  Leach^t  O*o.  Cob.  S99,  note.  It 
iboold  be  observed,  that  most  of  the  Statutes  giving  rewards,  in  such  cases,  were 
repealed  by  the  Sut.  58  Qeo,  d,  c.  70.t 

(e)  Where  persons  have  been  joined  at  defendants,  against  whom  there  is  no 
charge  in  the  evidence,  they  may  be  admitted  as  witnesses.  State  v.  Shaw,  I  Roofi 
Rtp.  134.  « 

The  same  nile  will  apply  in  a  civil  case.  Barney  v.  Ctttlar,  ibid,  489.    * 

The  goardiaa  of  a  plaintiff  infant  in  Chaneery,  may  be  examined  for  him,  saving 
all  just  exceptions  to  be  made  at  the  hearing,  Trusteet  tfUwntxngton  v.  Afco^ 
3  John,  Rep.  566. 

If  eirpttmstanees  are  proved,  from  which  it  is  passible  for  the  jury  to  presume 
6cts*  amounting  to  guUt,  a  defendant  in  an  indietment  cannot  be  a  witness.  Perm-' 
effhama  ▼.  Leach  et  al.  Mdie.  Rep.  359. 

A  party  in  the  same  suit  or  indietment,  eannot  be  a  witness  for  bis  eo-defendant 
«ntU  he  has  been  acquitted  or  convicted ;  and  whether  the  defendants  plead  jointly 
or  severally,  makes  no  difference.  The  Peepie  v.  MUl,  10  Jehne.  Rep.  95. 

So  on  an  Indietment  for  a  riot  against  several,  where  the  evideoee  as  to  one  was 
iosaffident  for  a  convidtion,  yet  the  Court  would  not  strike  bis  name  out  of  the  in- 
dietment with  a  view  to  make  him  a  witness  for  the  defendant,  without  tlie  assent  of 
the  Attorney  General,  though  they  might  advise  his  acquittal.  The  ^State,  v.  Mex» 
ander  etaL9  Rep.  Cofut.  Ct.  S.  Car.  171.— Av.  Bd. 

t  Ob  an  indictmeBt  where  a  witness  is  entitled  to  a  pari  of  thepeoal^,  he  is  a 
eompetent  witness,  if  he  releases  hie  mterest.  Tbrre  v,  AMUners,  It  Mu  U 
JIf  Cordis  Rep.  9S7. 

6g 
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Ch.  m.  8. 3,  one  defendant,  he  cannot  be  a  witness  for  the  others ;  because 
^*S!aM?  *  ^^^  question,  as  to  his  liability,  must  wait  the  final  event  oCihe 
'      verdict,  and  the  jury  may,  of  their  own  knowledge,  have  further 
Rayenetai.    information  of  the  fact,  than  what  they  eoUect  from  the  wit- 
V.  Duniiinif     nesses  in  Coart(/)    Thus  where  w9.  and  B.  being  jointly  sued 
3  E^.  Cat"    '^^  assumpHt,  B.  pleaded  his  discharge  under  a  commission  <tf 
bankruptcy,  and  on  the  trial  proved  his  certificate ;  Lord  Kkm- 
TON  held,  that  he  was  not  entitled  to  an  immediate  a«qnittal> 
but  that  the  plaintiflf,  having  made  a  case  against  htm,  was  en- 
tilled  to  have  the  whole  case  submitted  to  the  jury  |tt  the  same 
time,  and  consequently,  he  could  not  be  examined  as  a  witness 
for  the  other  defendant(g) 

A  proseeulor  aod^  the  eieotioa  lav  of  ISth  Fd.  1799,  who  it  eatiU«d  tp  one 
moiety  of  th«  fioe,  may  be  admitted  a  witnett  od  ezeentii^  a  releate  to  the  defieud- 
aiit.  RetpubUca  ▼.  Ray,  3  YeaUi*  Rep.  65. 

An  informer  who  bringt  a  qui  tanf  action,  !a  not  a  oompetent  vitnen.  BeU  ▼. 
Seott,  Kirb.  Rep.  68.  Et  vide  Ra^  v.  Le  JUane,  1  JkiU,  Rep.  63.  Cummmmeaith 
V.  Frost,  5  Maes.  Rep,  57. 

In  a  ^  torn  actbo  to  reoover  the  exeeti  of  iotereat,  abore  the  legal  rate,  the 
borrower  having  returned  the  loao,  and  the  agreement  being  cancelled,  it  eompe> 
tent  to  thew  the  tttury.  PeUmgal  v.  JBrowtty  1  Cainee*  Rep.  168. 

In  an  action  qtd  Uan  to  recover  the  penalty  given  by  the  Act  concerning  slaves,  a 
member  of  the  JWv  York  Manumiation  Sooiety,  it  a  competent  witnett,  he, being 
under  no  legal  obligation  to  contribate  to  the  czpentet  of  the  toit,  and  having  no  in- 
terest m  the  event  of  it.    Oilpki  ▼.  Jrinctnt,  9  Johm.  Rep.  S19. 

In  a  qui  tarn  action,  it  it  no  objection  to  a  witnett  for  the  plaintiff,  that  the  penalty 
when  recovered,  it  to  be  appropriated  to  the  tapport  of  the  poor  of  the  town  In 
which  he  it 'an  inhabitant,  and  liable  to  be  taxed  for  the  purpose.  JSloo^g^odt. 
Oveneere  of  Jamaica,  12  Jb/mt.  Rep.  285.   Corwein  v.  Ramee,  11  Johne.  Rep,  76. 

An  informer,  unlett  taved  by  the  Statute,  or  from  necettity  of  the  case,  it  not  a 
competent  wiinen.  Ede  Van  Evour  v.  7?^  State,  S  Mtt  &  J^P  Cord's  R^. 
309,  n. 

The  party  from  whom  goods  have  been  ttolen,  is  a  competent  witnett.  Common- 
toeaUh  ▼.  Moulton,  9  Mass,  Rep,  JO. 

A  perion  rniitled  to  a  reward  on  a  conviction,  it  a  competent  wiinest.  State  r. 
Coulter,  1  Hlmrw,  Rep,  3.  Vide  antei  p.  228  .n.  c.^Ak.  Ed. 

CfJ  Brerrni  et  al,  v.  Reward,  14  Johns.  Rep.  119.  Van  Deueen  etaUr.  Van 
J^cketux,i6  I}o,9&$, 

A  nominal  defendant  in  ejectment,  who  afterwardt  attignt  hit  interett  to  a  oo- 

.'    defendant,  and  quitt  the  pottesaion,  being  released  from  all  liability,  may,  with  his 

ovn  consent,  be  examined  at  a  witnett  for  the  pbintiff.    Les,  ofPatteroon  eiaLr^ 

Sligerman  etoLSL  Teates*  Rep.  163.  S,  P.  Diermond  v.  Robinson  et  al  ibid.  384. 

— Ak,  Ed. 

{jf)  A  co-heir  of  landt  detcended  from  an  intestate,  may  be  called  by  the  defend- 
ant at  a  witneis  to  teatify  againtt  the  other  oo-heJrt,  who  are  plaintifft,  where  he  it 
not  a  party  to  the  tuit.  J^ass  v.  Vanrwearingen,  7  Serg.  ^  R,  Rep,  192. 

In  an  action  ^intt}^  certificated  conveyancer,  for  negligence  in  managing  the 
porchate  of  an  ilnnoity  for  the  plaintiff,  a  joint  purchaser  it  a  competent  witneis  for 
the  pUiotiff.  Rothertf  t.  ^sward,  2  Starkie*s  Rep,  68.^Aiir.  £d. 
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If  the  plaintiff,  in  his  declaration,  state  that  the  defendant,  ch.  ni.  a.  3. 
together  with  A,  B,  committed  a  trespass,  this  will  not  deprive  P^^ie*  in  a 
the  defendant  of  the  testimony  of  A.  B,  unless  evidence  be       ■ 
given  of  his  having  been  concerned  in  the  fact,  and  that  process  ^i^^^^  ^  ^^. 
had  issued  against  him,  and  endeavours  used  to  serve  him  with  >i»ii»,  Cas. 

\A,rt^\  Temp,  Hard. 

*K»^  '  12s.    Hillr. 

Other  ^asegt^which  at  first  sight  seem  to  expose  |i  witness  to  this  Fleming,  ibid. 
objection  on  account  of  interest,  are  taken  out  of  the  rule  by  a 
counter  interest  in  him,  as  where  his  interest  in  the  event  of 
the  cause,  supported  foy  his  evidence,  is  counteracted  by  an 
equal  or  greater  interest,  that  it  should  be  decided  otherwise ; 
for  instance,  if  an  indictment  be  preferred  against  a  county  for 
not  repairing  a  bridge^  and  the  only  question  be,  whether  it  isCaseof'Peier- 
in  repair  or  not?   men  of  the  county  are  good  witnesses  ;  be-^j  1  ve^^J, 
cause  it  is  equally  desirable  to  every  man  that  the  bridge,  for^^.^- 
convenience  of  passage,  should  be  repaired  when  it  is  necessa-i^Q.' 
ry;  as  that  the  county  should  not  be  put  to  an  unnecessary  R^^^-Ip^- 
charge ;  so  that  they  are  perfectly  indifferent,  being  equally  con-vTiiu,  6 Mod. 
eemed  in  both  sides  of  the  question.*(t)  3^^* 

(A)  lo  an  action  oftretpaM  against  aeYeral  joint  defendants,  if  there  benoeyidenee 
against  some  of  them,  to  implieate  theift  in  the  trespass,  they  naaj  he  stmck  off  the 
record,  and  admiUed  as  witnesses  for  their  eo-defendants.  Brown  et  al,  ▼.  MrW' 
ard,  14  Johna.  Sep.  119.  Van  Detnm  et  at,  ▼.  fan  Deuten,  15  J}o.  283.  fFake^ 
ly  ?.  Hart  etal.6  Bmn.  Hep,  i3l6.  State  ▼.  Sham,  1  Hoot,  Hep,  134.  BaHtey  ▼. 
Cv$UwetaLibid,^»9, 

Et  Tide  Ckurch  ▼.  De  Wolf,  8  Hoet,  Hep.  288.    Hutmey  ▼.  Ckivch,  iM.  420. 

But  in  DavU  v.  lining  et  ioLl  Bolt,  JV.  P.  Hep,  it  was  held  to  be  discretion- 
arj  with  the  Judge  at  Moi  PHut,  whether  he  will  direct  the  acquittal  of  such  de- 
fendants against  whom  there  is  no  evktencet  for  the  purpose  of  making  them  wit- 
nesaea  for  the  co-defendaiits. 

If  a  wnt  agfunst  two  be  served  onlj  on  one,  and  the  suit  proceed  against  the 
other,  the  latbw  is  not  exeloded  from  being  a  witness;  00  the  ground  that  he  is  a 
party  to  the  suit.  Purviance  ▼.  Dryden,  3  Serg.  U  H,  Hbp,  402.  Stockham  t. 
JSMMt  el  ai.  10  Johm.  Hep,  21.— Ah.  En. 

*  Bj  Stat  1  Anne^  et.  1,  c.  IS,  1. 13,  mhabiUnts  of  tbe  county,  &e.  are  made  good 
witnesses,  where  the  qoestion  is,  wbetber  private  persons.  Ice.  are  obliged  to  repair? 

(I)  The  eireumstAttce  that  the  witness  in  case  of  the  recovery  of  one  of  the  par* 
ties,  would  be  liable  to  compensate  the  other^e^  the  cortt  ofthepreeentactim,  does 
not  destroy  the  equality  of  interest.    Brit  et  aL  v.  gSreham,  2  EoMt,  Hep,  458. 

Bnt  in  Jenet  v.  Brooke,  4  Taunt.  Hep.  464,  a  witness  was  held  incompetent,  who 
would  liave  been  liable  at  all  events  to  pay  to  the  losing  party  the  contents  of  a  bill 
of  exchange,  bnt  in  case  of  a  recovery  against  the  defendant,  would  have  been  an- 
swerable to  him  m  damageefir  heuigr^eued,  and  for  the  coots  of  the  action 

In  Brind  v.  Bacon,  5  Do,  183,  it  was  held  that  the  guarantee  of  a  bill  discharged 
by  bankrupitcy  of  his  liabinty  on  the  bill,  was  not  an  incpmiMtent  witness  in  an  av  ' 
tion  on  the  bill,  by  reason  of  his  liability  for  costs. 

If  a  witness,  lii^le  to  the  defendant  in  case  the  pkistiff  recOTer,  have  a  remedy 
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Ch.  iu.  1. 3.      On  the  same  principle,  the  acceptor  of  a  bill  of  exchange  ia  a 

indiff'-mit.   competent  witness  in  an  action  against  the  drawer,  to  prove  that 

.«......_  he  had  no  effects,  and  thereby  prevent  the  necessity  of  notice  to 

St«pi«  H  V  him  ;  for  though,  by  supporting  the  action  against  the  drawer, 
Okiiis,  KB.  hQ  relieves  himself  from  an  action  at  the  suit  of  the  holder,  he* 
E«it.  Tm.  at  the  same  time,  gives  an  action  against  himself  at  the  suit  of 
E8p!'332.^*  the  drawer,  in  which  the  evidence  he  has  given  of  the  want  of 
8.  c  consideration  will  not  avail  him,  but  must  be  proved  by  another 

SlS^roe*'''    witness.   But  where  a  man  was  proved  to  be  a  partner  with  ano- 
Peak.N.  F.    ther,  against  whom  an  action  was  brought,  it  was  holden  that 
he  was  no  witness  to  prove  that  the  goods  were  sold  to  the  other, 
as  his  servant,  and  on  his  sole  credit,  because  the  action  which 
which  he  gave  against  himself,  waa  countervailed  by  a  greater 
interest  in  getting  rid  of  a  moiety  of  the  costs  of  the  present  acT 
Yoongv.Bair-tion,  to  whlch  he  as  partner,  would  be  liable;  but  this  interest 
Cu!  loa!**     ^^7  ^  removed,  and  his  competency  restored,  by  a  release 
from  his  partner  of  any  demand  he  may  have  upon  him  in  con- 
sequence of  the  verdict.(Jk)* 

Of  er  agaiMl  a  third  penoo,  he  is  competent.  Ridley  et  oL  v.  Taylor,  13  Exut. 
Bep.  175.  .    , 

But  it  has  been  held,  thata  witnen,  who  might  hare  a  remedy  bj  aotioD  whether 
the  plaintiff  or  defendaot  had  a  verdict,  was  neTertbeless  interested ;  beeaose  under 
the  circumstances  of  the  case,  he  would  have  a  greater  difficulty  in  the  one  case 
than  the  other,  to  enroree  that  remedy.  Burkland  v.  Tankard^  5  Term  T^ep,  578. 
Owen  T.  Mann,  2  Dag*8  Rep.  399. 

One  who  is  equally  liable  (o  an  aetion  by  both  parties,  is  a  competent  witneat 
for  either.  J^efley  t.  Swearingan^  Addia.  Rep,  144.  Petenen  v.  WUBng  H  oL 
3  DaU.  Rep,  506.  Bailey  et  al,  y.  Ogdena,  3  Johm.  Rep.  490.  Stump  v.  Roberie, 
1  Cooke*i  Rep.  350.  M'Leod  v.  Jofmaton,  4  Johns.  Rep.  IW.  Alexander  ▼, 
Mahon,  II  Doi  185.  Mlward  v.  Ballet,  2  Caineo*  Rep.  77.  Baring  v.  Reeder^ 
1  Hen.  &  Munf.  Rep.  164.  Braxton't  adm.  v.  JSlyard,  2  Munf.  Rep.  49.  CfM&- 
man  ▼.  Loker,  2  Man.  Rep.  106.  Rice  v.  Autdny  \7  Do  197.  Scd  vide  Emer- 
ton  ▼.  Andrew,  4  Do.  653.  WiUiamB^o  admt.  ▼.  Bradley,  8  JSbqpw.  Rep,  363. 
Smyth  ▼.  MDow,  1  Rep,  Contt.  Ct,  S.  Car.  877. 

One  who  has  made  an  assignment  of  all  hia  estate,  in  troit,  to  pay  his  debta,  and 
to  return  the  surplus,  if  any,  to  himself,  is  a  competent  witness  in  an  aetion  of  tro- 
ver brought  by  his  assignee*  against  one  of  hia  creditors  who  claims  to  hold  good«  as 
a  security  for  the  debt  due  from  the  assignor ;  because  the  interest  which  the  wit- 
ness has  in  the  surplus  ia  balanced  by  his  interest  in  the  afiplication  of  the  proper^ 
in  the  hands  of  the  defendant  to  the  extinguishment  of  the  debt  doe  to  him.  /oeo- 
by  et  al.  v.  Lautaatt,  6  Serg.  U  R.  Rep,  300.— Am.  Ed. 

(Jt)  In  an  action  against  two  partners,  one  of  them  who  has  not  been  arrested^ 
may  be  sworn,  to  prove  the  quantum  of  the  demand  on  the  part  of  the  plaintiff*. 
JVbnniifi  ▼.  J^orman  et  al.  8  Teatet*  Rep.  154. 

In  an  action  against  A.  B.  and  C.  as  secret  partnert,  it  was  held,  that  the  deelatft- 

*  In  a  subsequent  case  the  Court  determined,  that  where  it'appears  the  witneta 
ia  interested  both  ways,  they  ccold  not  nicely  Weigh  on  which  side  his  interest  pre- 
ponderated ;  and  therefore  an  endorser  of  a  promissory  note,  to  whom  the  drawer 
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The  evident  policy  of  this  rale  of  law,  is  to  preyent  those,  Ch.  m  s.  3. 
who  necessaril J  have  a  sU^ong  bias  on  their  minds,  from  be-  i^fill^rai  ^^^ 
ing  put  in  a  situation  where  their  interest  may  induce  them  to  without  bene- 
depart  from  the  truth ;  and,  therefore,  as  we  saw  in  a  former  ^**  ""Merest. 
instance,  where  the  interest  is  strictly  formal,  arising  from  the    .  g.. 
situation  in  which  they  are  placed,  and  they  cannot  be  really  Et.  iss. 
benefited  or  injured  by  the  event  of  the  cause,  it  does  not  apply,  ^^x  q^^^  ^ 
Of  this  nature,  is  the  case  of  a  guardian  in  soccage,  who  may  be  Vraey,  1  p. 
examined  on  the  behalf  of  his  ward  in  an  action  brought  by  him:(l)  Go'odtufe^ 
so  a  grantee,  executor,  or  devisee,  who  is  merely  a  trustee,  and^em.  Forbes 
has  no  beneficial  interest,  may,  in  cases  where  he  is  not  a  party  oougL  139! 
on  the  record,  give  evidence  of  the  grant  to  him,(2)  or,  in  sup- 
port  of  the  will,  by  proving  the  sanity  of  the  testator;  and  thejoiiiffe,  1 
circumstance  of  his  having  acted  in  the  trust  will. not  render g^*®^,»,^Q;,, 
him  incompetent.(3)    But  the  case  of  a  guardian  on  record ,(4)  tiBonti.Brom- 

stands  on  a  very  different  foundation,  for  he  is  really  interested  250',  ^d  wMt. 

155! 

(4)HopkiM 
tkmi  and  MUof  A,  thoagb  evidenee  to  shew  that  he  ooBtidered  himtelf  a  *^i*^^q^      ^w. 
partner  with  B,  and  C.  were  not  admiaaible,  dn^etlj  to  implMate,  or  charge  ^.  ai^  ^^^'  ^^^' 
a  partner.  Whitney  ▼.  Ferrit  et  aL  10  Johna.  Rep.  66. 

An  admittion  bj  one  partner,  after  the  diMotation  of  the  partnership,  of  a  balance 
due  from  the  firm,  does  not  bind  the  ftrro  $  hot  entries  made  bjr  one  partner  daring 
the  partnership,  in  a  book  of  aceounti^  are  admissible  evidence  against  both.  Walden 
et  aL  ▼.  Sherburne  etaLlS  Johne  Repi.  409.— Av.  Ed. 

bad  given  monej  (o  take  it  np,  was  held  to  be  a  competent  witness  for  t(e  defendant 
to  prove  it  paid,  being  either  liable  to  the  plaintiff  on  the  note,  or  to  the  defendant 
for  the  monejr  had  and  received.  His  being  also  liable,  in  the  fatter  case,  to  the 
costs  incurred  by  the  action,  was  considered  as  making  nodifR^reoce.  Birt  v.  Ker^ 
thaw,  8  East,  458.  So  where  one  partner  drew  a  bill  in  the  partnership  firm  to 
the  order  of  the  firm,  and  after  it  was  accepted  by  the  defendant,  passed  it  to  the 
plaintiff,  who  was  a  separate  creditor  of  such  partner  for  his  separate  debt ;  it  was 
held,  that  in  an  actioo  against  the  acceptor,  he  might  call  either  partner  to  disprove 
the  authority  of  the  debtor  partner  to  give  the  joint  security,  and  that  the  bankruptcy 
of  the  debtor  partner  in  the  meantime,  did  not  vary  the  question  of  competency. 
Jhdletf  V.  T(^lor,  13  Eatt,  175.  And  again  in  Brmd  v.  Bacon,  5  Taunt,  183,  it 
was  held,  that  a  person  who  had  guaranteed  the  payment  of  a  bill  having  become 
bankrupt,  whereby  he  was  discharged  from  the  bill,  was  itot  incompetent  by  reason 
of  his  liability  to  costs  in  an  action  on  the  bill.  But  where  an  action  was  brought 
against  the  acceptor  of  an  aceommodation  bUI,  the  Court  of  Common  Pleas  held, 
that  the  drawer  was  not  t  witness  to  prove  that  the  holder  took  the  bill  on  an  usu- 
rious consideration,  and  this  on  account  of  the  superior  interest  he  had  in  the  case  of 
the  acceptor,  for  the  holder,  it  was  said,  could  recover  against  him  only  (he  con- 
tents of  the  bill,  whereas  the  acceptor  was  entitled  to  recover  against  him  both  the 
amount  of  the  bill  and  all  damages  he  might  sustain,  including  the  costs  of  the  action 
against  himself.  Jbfiet  v.  Brooke,  4  Taant,  464.  For  other  instances,  where  a  - 
witness  is  admitted  on  aoaottDt  of  hii  indifference,  vide  Digest  at  the  end  of  this  sec- 
tion, (B)  5. 
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Ch.  m.  ••  s.  in  the  event  of  the  suit,  being  liable  to  the  eosts,  in  case  the  ver- 
l^'J^^^j^^dict  IB  against  the  infant  whom  he  protect8.(/) 
inteivBted  "Where  a  Hght  is  claimed  bj  a  witness,  which  is  supposed  to 

7nmtM^    interest  him  in  the  event  of  a  canne,  it  shoald  be  considered  be- 


(l)  An  exectttor,  plaintiflT,  on  a  feigned  issue  to  try  the  Talidity  ol  a  will,  it  aot  a 
eoropetent  witness,  being  liable  for  costs.    VansaM  v.  Soilean,  I  Binn.  Rep.  444* 

An  executor,  plaintiff,  vho  had  no  interest  m  the  residue  of  the  estate,  was  ruled 
not  to  be  competent,  although  the  costs  were  offered  to  he  lodged  in  the  Coort. 
Cochran  V.  Cochran  ttal,  cited  1  TeaUt^Rep.  134. 

So  where  issue  is  joined  on  the  plea  of  plene  adndnistravit,  an  administrator  can- 
not become  a  witness  by  releasing  hit  interest,  and  paying  costs,  because  the  issue 
maj  be  found  against  him,  and  he  be  rendered  personally  liable  for  the  debt.  Heck' 
ert  et  oL  ^,Hainey  ^.Binn.  R^.  16. 

An  administralor,  plaintiff,  who  had  been  clerk  to  the  intestate,  was  held  to  1>e  a 
good  witness  to  prove  a  book  of  original  entries  of  the  intestate,  and  that  he  himself 
made  certain  original  entries  in  the  book,  when  it  did  not  appear  that  there  was  any 
other  person  living  that  could  make  the  proof.  Aeh  et  al.  ▼.  Patten,  3  Ser^.  U  R- 
Rep.  300. 

The  practice  of  the  Eng^&eh  Chancery,  to  admit  a  trustee  as  a  witness,  has  heea 
uniformly  adopted  in  the  Courts  of  Law  of  PenntyhHuna.  Drum  ▼.  Lee,  o/Sia^eon, ' 
6  Rinn,  Rep.  478. 

A  trustee  is  competent  to  give  evidence  of  misrepresentations  in  conaeqoeace  of 
which  he  accepted  the  trust.   Und. 

An  executor,  defendant,  may  prove  the  state  of  papers  when  he  found  them,  and 
where  they  were  discovered.  Lenox  v.  De  Boat  et  al.  8  Teatee^  Rep,  37.  StamUey 
et  al,  V.  Weaver  et  al.  ibid,  fi56. 

But  an  executor,  defendant,  cannot  prove  a  fact  material  to  the  issue.  Dekuffi. 
Turbitt  et  al,  3  Featee'  Rep.  157. 

An  attorney  in  a  suit,  may  be  examined  to  prove  the  state  of  an  histrument  when 
put  into  his  hands.  Baker  etal.y.  Arnold,  1  Cainee*  Rep,  258.  Et  vide  Reid  v. 
Colcock,  1  JVott  ^  M  CortTt  Rep.  593. 

Where  a  chote  of  aetien  is  assigned  before  suit  brought,  the  nominal  plaintiff 
where  the  transfer  is  bofuijlde,  ftnd  he  takes  no  part  in  carrying  on  the  suit,  and 
is  to  gain  nothing  by  its  termination,  was  admitted  as  a  competent  witness,  though 
he  admitted  that  the  assignment  was  made  with  an  intention  to  open  the  way  for  his 
testimony,     ffietar  v.  Walter,  3  BrvwneU  Rep.  166. 

To  remove  an  objection  to  the  plaintiffs  evidence  on  the  ground  of  liability  to 
costs,  it  is  necessary  that  the  whole  costs,  which  have  accrued,  or  may  accrue, 
should  be  paid,  and  that  he  should  stipulate  that  in  no  event  should  those  obsts  be 
refunded.    A»h  et  al,  v.  Palton  3  Serg.  &  R.  Rep.  300. 

A  plaintiff,  who  atter  the  commencement  of  the  action  has  made  a  voluntary  as- 
signment of  all  his  property  to  trustees,  for  the  benefit  of  his  creditors,  and  who  has 
released  to  his  assignees  all  money  that  may  be  recovered  in  the  suit,  is  a  compe- 
tent witness,  provided  all  the  coats  are  paid  before  he  is  sworn.  Steele  v.  Phmnix 
Su.  Co.  3  Binn.  Rep,  306.  Brcrume  v.  Weir,  5  Serg.  &  R.  Rep.  401.  Wasb- 
iNOTOEf  i.  in  the  case  of  WHUng  et  al.  v.  Conaequa,  1  Petere*  Rep.  308,  says,  *<I 
yield  my  entire  consent  to  the  principles  laid  down  in  Steele  v.  Phendx  Int.  Co. 

A  contrary  decision  was  made  in  Virginia,  hj  a  majority  of  the  Court,  in  CoghiU 
V.  Cogbillet  al.  S  Hen.  ^  Munf,  Rep.  467. 

An  administrstor,  who  is  one  of  the  plaintifis  in  the  suit,  may  be  examined  as  a 
witness  for  the  plaintiflfs,  after  he  has  executed  a  release  to  the  heirs  of  his  claim  for 
comoftissions,  and  has  paid  to  the  prothoootacy  a  mm  mi&clent  to  pay  all  the  coats 
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fore  he  is  rejected  on  that  account,  whether  it  be  a  strict  legal  cb.  ni.  b,  s, 
right,  or  one  existing  merely  in  his  own  inagination ;  for  if  the  ^^'^^he^"'^' 
latter  only  be  the  case,  it  does  not  seem  to  fall  within  the    seiTei,fltc. . 
nile;(l)(m)  thus  it  has  been  said,  that  a  mere  tenant  at  will  — — — — - 
may  prove  livery  of  seisin  in  his  lessor,  for  his  interest  being  so  (0  Hale  sap. 
precarious  that  he  cannot  maintain  an  action  for  the  possessioniGiib.LawE?.. 
he  is  considered  by  the  law  as  no  more  than  the  servant  or  bailiff^^- 


whifth  hsTe  accraed  or  may  accrue,  to  be  applied  to  such  payment,  let  the  rerdict 
be  as  it  may,  aoless  it  appear  that  he  is  io  daoger  of  being  iuTolred  in  a  (levattarii, 
PatUn'%  aOm, ▼.  JUh,  7  Sery.  &  Ji.  Hep.  116.  Et  vide  RiehUxr  ▼.  Sdm^^ Do, 
485. 

A  stockholder  in  a  bank  on  being  offered  as  a  witness  io  favotir  of  the  bank,  eze- 
cated  a  transfer  of  bis  stock,  to  his  daughter,  then  at  a  distance,  and  without  bar 
knowledge,  and  deliveiwd  to  the  cashier  for  her  use,  it  was  held,  that  be  thereby 
beoame  »  oompetent  witness.  Sndtk  ▼.  Bank  of  fftukufgton,  5  Sttrgr,  fj  R,  jiep. 
S18. 

A  liability  for  the  costs  of  the!  9uit  will  render  •  witness  incompetent,  though 
generally  speaking  a  mere  naked  trustee,  without  any  interest,  is  competent.  Min 
T.  JVbwfOfi,  1  JInth.  Jit,  P.  Cao,  7.— Am.  Ed. 

(m)  In  Mu$Qehutett$,  it  has  been  ruled,  that  where  a  witness  would  testify  under 
an  imprtotUm  that  he  is  interested  in  the  event  of  the  suit,  though  in  fact  ho  has  no 
legal  interest  in  it,  yet  he  is  disqualified.  Pl^mb  v.  WkUtng",  4  Muo,  Hep,  5Vf, 

Io  Vermont^  a  person  waa  offered  as  a  witness,  who  deolaiied  be  considered  him- 
self interested  when  he  is  not,  on  being  informed  by  the  Court  he  is  not,  he  shall  be 
admitted,  and  the  bias  of  his  mind  shall  go  to  his  credibility.  State  v.  Clarh,  9  7^/. 
Hep,  278. 

A  person  who  thinks  himself  interested,  when  in  fact  he  is  not,  is  nevertheless  a 
.  competent  witness.  Longr,  BaUUe,  4  Serg,  U  S.  Sep,  S96.  Femoler  v.  CarHuy 
5  Bo,  130. 

Where  a  person  offered  as  •  witness  at  the  trial  of  an  information  filed  sgftioat 
certain  goods,  being  examined  on  bis  voire  dire,  said  that  he  assisted  in  making  a 
seizure  of  the  goods,  and  in  ease  they  were  condemned,  but  not  otherwiw,  he  ex- 
pected some  compensation  from  the  informer,  though  he  had  received  no  positive 
promise,  his  testimony  was  heM  to  be  inadmissible.  J^Veaugh  v.  Oootk,  1  DaU, 
Sep,  fiS,  cited  and  approved  m  the  case  of  inftit  v.  JUiUar,  %  Do,  50. 

So  a  creditor,  though  not  exclutled  from  givmg  t^imony  as  snch,  yet  if  he  ac- 
knowledge that  he  expects  to  gain  or  lose  by  the  cause,  he  is  thereby  exdoded  as 
a  witness.  Jnnie  v.  MOlar,  9  DaB.  Rep,  50. 

A  witness  who  has  an  order  to  be  paid  out  of  the  som  to  be  recovered  in  the  snit 
drawn  npon  the  agent,  who  is  to  receive  such  sum,  is  not  a  competent  witness, 
though  the  order  be  not  accepted.  Pejfton  v.  BaOett,  1  Caineo*  S^,  863. 

Where  the  witness  deelarei  on  his  voire  tSre,  that  he  is  interested  in  favour  of 
the  party  calling  him,  and  that  his  Interest  is  so  circumstanced  that  he  cannot  be 
released,  the  witness  ought  not  to  be  sifom,  though  in  strictnesc  he  is  not  interested, 
bat  if  his  supposed  interest  is  against  the  party  calling  biro,  he  ought  to  be  admitted. 
The  Tnuteeo  of  Latmngburgh  v.  WiUard,  8  Johno,  Rep.  428. 

In  Vtrgima,  it  has  b^eri  held,  that  a  mere  hope  of  benefit  will  not  disqualify,  but 
an  absolute  promiae  in  the  event  of  the  suit,  wiU  render  him  incompetent.  Baring 
▼.  Seeder^  1  Ben.  &  Munf,  Rep,  156. 

In  Mrth  Carolina,  it  has  been  ruled, that  a  vitness  conceiving  himself  interested. 
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Ch.  m.  i.3.  of  the  freeholder.  This  instance  can  hardtj  now  be  considered 
^kltthira"^'*®  an  atithority,  fnrther  than  toward  the  establishment  of  Ae 
aeivet,  be.  general  principle,  that  the  witness  should  have  a  real  and  not  a 
— ^— — ^  mere  ideal  interest,  before  he  is  rqected  ;  for  that  which  the  law 
(I)  Doe  dem.  formerlj  considered  as  a  tenancy  at  will,  is  now,  in  most  cases, 
Williams,  conTorted  into  a  tenancy  from  jear  to  year,  which  being  a  per- 
Cowp. 621.  manent  interest,  is  noticed  by  ^  law:  and,  therefore,  such  a 
(2]Doe<]eiii.  tenant  cannot  be  examined  in  support  of  his  landlord's  posses- 

Wyide''        ^^^^  'C^)  ^^  ^^  defeat  the  action  by  shewing  that  he,  and  not  the 
5  Taunt.  183.  defendant  in  the  cause,  is  the.  person  in  possessbn.(2}    And  it 
(d)PerTwis-^AB  ^^^8  si&ce  Baid,(3)  that  if  a  landlord  had  promised  another 
den,  1  Mod.   person  a  lease  of  his  land  when  recovered,  such  person  could 
not  be  a  witness ;  for  this,  though  not  an  immediate  vested  in- 
terest, was  nevertheless  a  right  which  might  be  enforced  in  a 
Court  of  Law  in  case  a  verdict  should  be  procured  on  his  evi- 
dence* 
In  these  cases,  the  witness  himself  claimed  a  right;  but  in  a 
(4)Fotherrog.case  where  the  witness  thought  himself  under  an  honorary  en- 
Gree^ood    B^'^^^^^  ^  make  good  a  Joss  if  it  were  not  repsured  by  the 
1  Stra.  189.'   event  of  the  cause,  though  he  knew  he  was  not  legally  bound  to 
(5)  Pedenoo  ^^  *®'  ^^  ^^  ^^^^  suiBcieot  to  reject  his  testimony.(4)     Lord 
v.9tofflet,     C.  J.  Mansfield,  however,  in  a  late  case  which  came  before 
P.^iur^'    him,  determined  that  this  honourable  feeling  of  the  witness  did 

not  render  him  incompetent(5Xn) 
Of  jotewrt  ae-     Another  thing  to  be  observed  in  the  application  of  this  rule 
uie  faet  to  be  ^^  ^^^  '^^>  ^^^  ^^  interest  must  exist  at  the  time  when  the  fact 
proved.         which  the  witness  is  to  prove  happened,  or  be  thrown  upon  him 
afterwards  by  operation  of  law,  or  the  act  of  the  party  who  re- 
quires his  testimony ;  for  if  after  the  event  the  witness  become 
interested  by  his  own  act,  without  the  interference  or  consent 
Bakei^?TT'  of  the  party  by  whom  he  is  called,  auch  subsequent  interest  will 

Rep.  ^.     *  • 


vhen  in  faet  he  ia  not,  wUl  not  render  him  inoonpetent.    BarrUon  t.  IRvriiofi, 
S  MutfW.  Bep.  355.    Et  vide  Mogert  ▼.  iMiley,  1  Ih.  256.— Ak.  Ed. 

(n)  A  witness  interested  in  the  erent  of  the  wit,  on  the  gronnd  of  his  being  liable 
over  40  the  defendant,  having  been  released  bj  the  defendant,  vas  asked  if  he  did 
not  expect  to  pay  the  judgment  and  oosts,  provided  a  recovery  was  had  against  the 
defendant,  to  which  he  replied,  "  Icertamltf  do."  JOeldf  that  such  witness  was  in- 
competent to  testify  for  the  defendant.  SkilUnffer  v.  BoU,  I  Cm.  Rep.  147. 

Where  the  creditor  of  the  plaintiff  was  offered  as  a  witness,  and  the  plaintiff  had 
no  visible  means  of  payment,  except  by  a  recovery  in  that  suit,  this  will  not  be  auffi- 
•ient  to  render  him  incompetent.    Benedict  v.  Bmmtw^  MRrb,  Rep,  70. 

An  honorary  engagement,  which  canooi  be  enforced  at  law,  will  not  rendera  wit- 
ness incompetent.  Ung  v.  Baime^  4  Serg,  U  R.  R^.  W7.  &  P,  Qi^n  qui 
torn,  &c.  V.  Vinoent,  9  Jofme.  Rep,  S19.— Ax.  Es. 
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not  render  bim  incompetent(D)    This  exception  to  the  general  ch.  in.  s.  s. 
rule  of  law,  is  founded  on  true  principles  of  justice,  for  other-   ^u!Sd"£s 
wise  it  would  always  be  in  the  power  of  the  witness,  and  often-  ^ 
times  in  that  of  the  adverse  party  himself,  to  deprive  the  persoA 
wanting  his  testimony  of  the  benefit  of  it.    Thus,  though  a  per- 
son whoicnows  the  circumstances  of  a  cause,  lay  a  wager  as  ta 
the  event  of  it,(l)  or  a  prosecutor  lay  a  wager  that  he  shall  con- (i)  Barlow  v. 
vict  a  defendant,(2)  neither  the  individual  in  the  one  case,  nor  5^5^^"'^'"°' 
the  public  in  the  ather,  will  be  deprived  of  the  right  which  they 
previously  had  to  the  testimony  of  the  person  so  interesting  t^Jx  1  stra 
himself.  '  '  653.' 

Not  only  must  the  interest  exist  at  the  time  of  the  transaction,  Of  interett 
but  it  must  continue  to  the  time  of  the  trial ;  and  therefore,  [J^^^JH^e  of 
when  a  witness  is  interested  by  being  ansWerable  to  one  of  the  die  trial, 
parties ;  or  will  have  a  demand  on  that  party  in  case  the  cause 
be  unsuccessful,  a  release  from  the  party  to  the  witness,  or 
from  the  witness  to  the  party,  as  the  case  may  require,  by  taking 
away  his  interest,  restores  his  competency  ;(p)  and,  in  these 


(0)  A  witness,  who  after  obtaining  his  knowledge  on  the  subject,  Tolontarilf  be- 
eomes  interested,  will  be  compelled  to  giTC  teslimooj.  7\iiem't  exr$.  ▼.  Lofton  et 
al»  1  Cooke*9  Rep,  \\S,  SimoM  t.  Paine,  3  Roof 9  Rep.  406. 

If  a  witness  be  competent  to  attest  a  will  at  the  time  of  the  attestation,  and  after- 
wards becomes  incompetent  bj  means  of  an  interest  accruing  since,  he  cannot  be  • 
witness  at  the  trial  of  the  issoepf  devUavU  vel  non.  Bampton  r.  Garland,  S  Hdyuf^ 
Rep.  147.  Vide  post,  Ch.  XIV.  §.  2.^Am.  Ed. 

(p)  A  release  to  a  person  otherwise  interested,  will  rettore  his  competency,  thoogh 
made  at  the  bar  during  the  trial.  Lea,  of  UUy  ▼.  JSntztmOer,  1  Teaiet'  Rep,  88« 
Et  Tide  Willing'  et  al,  t.  Coneequa,  1  Petert*  Rep,  307.  ffumea  t.  Datf,  t  Root'9 
Rep.  466.  Carroll  ▼.  M^Wharter,  2  Bay*o  Rep,  463.  JeweUy.  Worthington, 
i  JKool'c  Rep,  886.  Reading  t.  Metcaif,  Sardinia  Rep,  535. 

A  release  to  a  5aron  and^eintf',  the  husband  being  absent,  wiU  make  the  feme  a 
good  witnesk  Leo,  ofBioren  v.  Keep,  1  Teatet^  Kep.  576. 

A  wiinesa.  once  interested,  will  be  prcaomed  to  remain  to  until  the  "cootrarf  be 
proved  bjr  a  releaoe,  Mfflin  ▼.  Bingham^  X  DaU.  Rep,  876. 

A  guardian f  who  had  given  a  receipt,  was  admitted  as  a  witness  upon  being  re- 
leaaed.    Pleaoanfo  v.  Pemberton,  8  Do.  196. 

A  slave,  after  he  has  obtaine<l  bis  freedom,  is  a  competent  witness  to  prove  a  fact 
which  may  have  happened,  while  he  was  a  slave.  Gumie  v.  Detoiet,  1  Jofino. 
Rep.  60%. 

'  An  ag«nt  to  whom  there  ia  some  objection  on  the  ground  of  interest,  is  rendered 
OBobjectionable  by  a  rebate.  RuHingham  w.  Dyer,  8  Jo/mo,  Rep,  189. 

A  release  executed  to  a  witncsis,  after  his  examinntion,  does  not  make  him  eom* 
petent    JGfey/ v.  Burling,  I  Cainea*  Rep.  14.  Doty  v.  Wihon,  14  Johno.  Rep,  378. 

The  endorser  is  a  competent  witness  to  prove  the  hand  writing  of  the  drawer  of 
a  note,  Mreleaoed  by  the  endortee,  Borneo  v.  Ball,  1  Maoo.  Rep.  73. 

If  one,  as  agent  tor  another,  porohaae  a  bill  of  exchange,  and  endorses  it  to  his 
principal,  the  hitter  may  call  the  agent  as  a  witness,  if  he  first  prove  that  he  was 
merely  agi'nt,  or  gine  /dm  a  releate.  Moray  v.  Carrot,  3  CatPo  R/ep,  373. 

H  h 
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Ch.  m.  s.  3.  cases,  if  the  party  who  wishes  to  call  the  witness  tender  a  re- 

renfovrd'^fcc.  ^^^^^  ^^  ^^™>  ^°^  ^^  refuse  to  accept  it ;  or  the  witness  haying  a 
^  claim  tender  a  release  on  his  part,  which  is  refused,  he  may  be 

Goodiitie  examined  as  a  witness ;  for  neither  the  witness  himself,  nor  the 
'^^  w^ifoil?  V^^7  ^^  ^^®  cause,  can  exclude  his  testimony,  by  an  objection 
Dougi.  139.'  on  account  of  his  interest,  when  that  interest  has  in  truth  been 
?"**''k-!;   removed.* 

In  tn  tetion  against  the  owner  oi  a  ship,  the  master  is  not  a  eompetent  witness 
without  a  release.     Oarthier  v.  SntaXtwood^  2  Hayw,  Hep.  340. 

A  partner  with  the  defendant,  in  the  transaction  for  which  he  is  soed,  eanoot  be 
qnalified  to  be  a  witness,  bj  s  release  from  the  defendant,  beoauae  he  is  liable  to  the 
plaintiff.  Tomkintw.  Bar;  2  XooVt  Hep.  498. 

Where  one  eflfeets  an  insurance  on  account  of  a  third  person  as  his  agent,  bat 
without  anj  authority  from  him, such  third  person  in  an  action  agamst  the  insorer 
for  a  return  of  preroioro,  on  being  released  by  the  plnintiff  from  all  claim  for  the 
premium,  is  a  competent  witness.  Stdnbackw,  Rhinelandtr^  3  Johsu,  Caa.  269. 

A  grantor  in  a  deed,  is  rendered  competent  to  prove,  as  well  as  disprove  a  fraud 
io  a  deed  by  a  rekoMe.  Jackton  ex,  d.  Mapee  v.  Proet  et  al.B  Johna.  Rep.  13S. 

Id  firginia,  a  grantor  with  warranty,  is  inadmissible  to  support  the  title  of  his 
grantee.  Moonw.  Campbell^  I  Munf,  Rep.  600. 

At  the  hearing  of  a  cause  m  Chancery,  and  after  the  argument  had  been  finished 
IP  part,  an  objeotiOB  was  made  to  the  competency  of  a  witness,  whose  depositiou 
takrn  befort;  the  examiner  had  been  read,  the  Court  allowetl  the  plaintiff  to  prove  • 
release  from  the  witness  of  all  bis  interest,  by  the  examination  of  a  witness  T«vavace, 
wHIiout  any  previous  order  ornottee  for  that  purpose.  Harrow  v.  RhineUmder^ 
1  JohnM.  Ch,  Rep.  559.    Et  vide  Jewilty,  ff'orthington^  1  Roof 9  Rep,  226. 

Where  a  witness  has  gone  through  his  testimony,  and  it  is  then  discovered  that 
he  is  bterested,  he  will  be  competent  if  he  release  his  interest ;  and  he  may  be  re- 
examined. Vity  CoumU  v.  Haywood^  2  JS\tU  &  M  Cord't  Rep.  308.— Am.  Eo. 

*  In  the  ease  of  GoodtUU  dem  Fmvler  v.  Welford,  a  person  who  was  devisee  of  a 
reversion  in  copyhold  premises  was  called  to  substaotiste  the  wilt,  by  proving  the 
Mnity  of  the  testator,  he  had  surrendered  his  reversion  to  the  use  of  the  heir  at  law, 
but  the  heir  had  refused  to  accept  it,  yet  the  Court  held  him  to  be  a  competent  wit- 
ness] and  Mr.  Justice  Asbhubbt  said,  '*  every  objection  of  interest  proceeds  on  the 
presumption  th^t  it  may  bias  the  mind  of  the  witness }  but  that  presumption  is  taken 
away  by  proof  of  his  having  done  all  m  his  power  to  get  rid  of  his  interest." 

But  in  Holdfast  dem,  .Ajutey  v.  Dovting^  2  Stra.  1253,  where  an'  annuity  of 
80/.  per  annum  was  given  by  viil  to  EUxabeth,  the  wife  of  John  Hake^  for  life,  to 
her  separNteuse ;  and  also  a  legacy  of  10/.  each  to  John  Halet  and  his  wife,  to  which 
will  John  Holeo  was  a  subscribing  witness  j  the  Court  of  King's  Bench  held  Hales 
oould  not  be  a  witness,  though  the  devisee  had  tendered  the  two  legacies  of  10/. 
each.  The  Chief  Justice,  in  delivermg  the  resolution  of  the  Court,  ssid,  <*  if  the 
tender  would  be  equal  to  payment  of  the  two  money  legacies,  as  it  is  not ;  yet  the 
annuity  charged  upon  the  csUte  deviird,  would  still  subsht :  and  further  he  ob- 
served,  that  th.-  true  time  for  ascertaining  his  credUdUiy  was  the  time  of  attestation, 
•nd  if  thru  interested  he  eould  not  afterwsrds  be  a  witnese." 

Lord  MAHsmu),  m  delivermg  the  opinion  of  the  Court,  in  Wmdham  v.  Chet- 
vynd,  1  Surr.  417,  Ice.  commented  much  at  length  on  the  word  credible,  as  ap- 
plied to  witnesses  in  the  Statute  of  Frauds,  on  which  the  decision  of  the  Court,  in  the 
last  aase,  in  some  measure  proceeded  i  and  observed,  «*  that  the  word  was  never 
used  as  •ynooymoos  to  competent/  bat  when  applied.  It  preaoppoaes  the  evidence 
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I  shall  conclude  this  section  by  observing,  that  a  man  who  is  Ch.  Iir  i.  3. 
interested  in  the  event  of  a  suit,  is  objectionable  only  when  l*^^SII**iV*i^rt. 
comes  to  prove  a  fact  consistent  with  his  interest ;  for  if  the  evi-  ,«.,««^..,.^ 
dence  he  is  to  gi:9e  be  contrary  to  his  interest,  he  is  the  best  pos-     • 
sible  witness  that  can  be  called,  and  no  objection  can  bo  made 
to  him  by  the  party  in  the  cause.(g)    In  this  case,  however,  **«  9*^".''*^'' ''• 
might  formerly  have  objected  to  be  examined,  because  his  evi-  69i.     ' 

given.  After  ihe  eompeteDce  of  a  witneas  ii  allowed,  the  eoniidenition  of  hif  ere- 
dibility  aritei,  and  not  before ;  and  the  onlj  consideration,  in  determining  hit  eom- 
petenoy,  mnit  be,  whether  he  was  competent  at  th«'  time  of  fiu  examination?'* 
His  Lordship  said,  **  that  the  decision  of  ihe  Court  in  that  ease  went  rather  upon  the 
pATticnlar  cireamstanees  ot  it,  than  upon  the  general  proposition,  and  that  as  to  the 
aaoaiCj  there  was  no  release.  There  could  be  no  payment  or  tender  without  the 
interpositioD  of  a  Court  of  Justice,  because  the  value  depended  upon  uncertain  es- 
timation, but  no  attempt  had  been  there  made  towards  paying  oi^  tendering  the 
value  of  the  annuity."  It  ia  impossible  to  convey, 'by  any  abridgment  of  the  case  of 
ff^nt^am  v.  Chetwynd,  the  substance  even  of  the  very  elaborate  and  elegant  Judg- 
ment pronoaneed  by  Lord  Makspibld  on  that  occasion ;  and  tht*  question  here 
made  having  been  settled  by  Legislative  interfertnoe,  in  consequence  of  the  deciaioii 
in  ^instey  v.  Dowmng^  it  becomes  onnecesaary  to  state  the  case  at  length. 

For  by  Sut.  25  Oeo,  8,  c.  6,  it  is  enacted, 

1.  That  any  beneficial  devise,  legacy,  estate,  interest,  gift  or  appointment,  made 
to  any  person  being  a  witness,  after  84th  Jtmtf,  1758,  to  any  wiU  or  codicil,  shall  be 
void,  and  such  person  shall  be  admKted  aa  a  witness. 

8.  That  any  creditor  attesting  any  wiU  or  codicil,  made  or  to  be  made,  by  which 
hit  debt  is  charged  opon  land,  shall  be  admitted  as  a  witness  to  the  execution  of  such 
will  or  codicil,  notwithstanding  such  charge. 

3.  That  any  person  who  had  attested,  or  shoold  attest  any  will  or  codicil,  to  whom 
any  legacy  or  bequest  was  or  should  be  given,  having  been  paid  or  released,  or  upon 
tender  made  having  refuted  to  accept  such  legacy  oi^  bequest,  should  be  admitted 
M  a  witness  to  the  execation  of  soeh  wiU  or  codicil. 

4.  That  any  legatee,  having  attetted,  of  who  should  attest  a  will  or  eodicil,  and 
who  should  have  died  m  the  life-time  of  the  testator,  or  before  he  had  receiTcd  or 
released  hb  legacy,  should  be  deemed  a  legal  witness  to  such  will  or  codicil.    > 

After  which  there  is  a  proviso,  that  the  credit  of  every  such  witness,  in  any  of  the 
cases  before  mentioned,  shall  be  subject  to  the  consideration  of  the  Court  and  jury 
before  whom  he  shall  be  examined,  or  the  Court  of  Equity  in  which  his  testimony 
ahall  be  made  use  of,  in  like  manner  aa  the  credit  of  witnesses  in/U  other  eases 
ought  to  be  considered  of  and  determined. 

In  Bettiton  v.  Bromley,  18  Eatt,  850,  one  of  th**  subscribing  witnesses  to  the  wiU 
"Was  the  wife  of  one  ef  the  executors  who  had  proved  the  will  and  acted  under  it. 
An  issue  was  directed  to  try  the  sanity  of  the  testator,  and  a  C4se  being  saved,  it  ap- 
peared that  the  witness^  husband  took  no  beneficial  interest  under  the  will  $  oo 
which  the  Court  held,  that  she  was  a  creiUBle  witness  within  the  Statute  of  Frauds, 
and  a  competent  witness  on  the  trial.  Th^  above  Stat,  of  85  Geo,  8,  does  not  ap- 
pear to  have  been  adverted  to  in  the  argument 

{q)  A  witness  is  competent  when  called  on  to  testify  by  a  party  against  whom  he  is 
inten-ated.  Jaekoon  ex  d.  Youngs  et  al.  v.  Vredenburjph,  1  Johiw.  Rep.  159. 

The  declantions  of  the  tenant  or  party  in  possession  are  never  received  in  evi- 
dence in  support  of  his  title ;  alit^  if  against  the  tntereai  of  the  person  making 
such  deelaratioM.     Waring  ▼.  ^orrnt,  1  Johnt.  Bep,  340.  Murray  v.  WUton, 
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Ch  m.  t.  8.  dence  might  subject  him  to  fatare  inconveaieDce ;  but  of  this 
•Ja^^a^  here.fter.-(r) 


I  HAifi.  B^.  53t.  H^elUw,  Thicker^  3  Do.  S6G.  Sraxtoii^B  adm.  v.  SUyani, 
S  Munf,  B^.  40.  Si9m  v.  Jfetmore,  JGrb,  Rep.  903.  C«66  ▼.  Baidwin^  1  J?«0«*i 
Bfl^.  534.  ffebtter  t.  i>»,  5  .Mom.  Rep.  334.  Barker  t.  PrentUB^  6  ilo.  430- 
Jppieton  ▼.  ^oyd,  7  Us.  13t.  ^nyrA  %.  AfJkrw,  1  JSe^.  C«fwr.  C».'  iST.  Car.  S77. 
Barclatf*9  aamgnee*  v.  Ca^ivn,  8  iiiqrw-  Rfp-  843. 

So  a  wiUk««  tlut  It  incempetent,  if  «iU«d  by  ibedefeiMlBaii,  viU  be  een^eteni,  when 
etlled  by  the  plaioiiff.    Jacobsen  v.  Founitdn^  8  JoAnf .  JZer^.  170. 

The  gnniee  of  Unci  it  eoropeunt  to  prove  the  deed  fraodalent.  BiU  ▼.  Pmften 
^Mm:  Rep.  559.  Vide  Fimler  t.  Aorfon,  2  RooVt  Kep.  231.— Ak.  Ed. 

*  Vide  pott,  Ch.  m.  t.  5.— Av.  Eo. 

(r)  A  penoD  mtj  be  oompeUed  to  tettify,  thoagh  hit  evidenee  voold  operate  agjtintt 
bit  interetl  in  another  Mtion.  Baird^.  Cochran  et  al.k  Setg.  U  B.  Bep.SVT^ 
JVbft  T.  Vanewearingen,  ibid.  192.  £t  fide  Cormor  t.  Broikf,  Jbith.  JV.  P.  Ca»\ 
100,  n.  a. 

Sed  contra,  Cook  ▼.  Com,  1  OverUnC*  Rep.  340,  6i/orrc  t.  Wetmeref  JRrb.  Rep. 
903.  Starr  ▼.  TVacy  ^  oi.  2  RooVtRep.  528.  Benjamin  ei  al.  v.  Bdthaway.S  Con, 
Rep.  528.  .VavrfafMn  Company  y.  City  of  J^^  Orkantt  Mardn^M  Rep.  23. 

But  a  wiinett  it  oot  bound'  to  aniwer  any  qaestion  whieh  would  tobjeet  him  to 
poDiahtnent,  or  render  him  inbmout  or  diigraeed.  The  PeopU  t.  Berriek,  13  Johno. 
Rep.  82. 

Nor  where  it  may  hiTolve  him  in  thame  or  reproach .  ibid* 

Nor  any  quettion  that  will  impeaeh  hit  oonduct  at  a  poblie  offieer.  Jackton  ex,  d. 
Wyckoffs.  Humphrey ^  1  Johra.  Rep.  498. 

In  J9ttrr*t  trial,  it  wvt  decided  to  be  the  prorince  of  the  Coart  to  determine  whe- 
ther the  antwer  to  the  quettion  propoted  to  a  witnett,  will  furnith  evidence  againit 
him.  1  Bwrr*t  TMtd,  245. 

In  J^ew  York,  under  the  Stat.  3d  Mareh^  1787,  which  in  thit  retpect  it  timilar 
to  the  Aet  in  the  text,  it  htt  been  decided  that  if  either  hatband  or  wife  b«*  a  witnem 
to  a  will,  containing  a  devite  or  legacy  to  either,  the  devite  it  void  by  thit  Statute, 
and  the  d<*vitee  or  legatee  beoomet  a  competent  witnett  to  the  will.  Jackoon  ex.  d. 
Corder  ei  al.  v.  Woodt,  1  John*.  Cat  163.    • 

Where  a  hiuband  waa  a  witnett  to  a  will,  containing  a  devite  to  hit  vife,  toeli 
devite  it  toid,  and  the  huiband  it  a  competent  witnett.  Jackoon  ex.  d.  Beach  et  aL 
▼.  Ihiriand,^  Do,  314. 

A  devite  to  a  witnett  to  a  wiU,  under  the  Statute  of  JVew  Tork,  it  abaolately 
void.  Jackton  ex.  d.  Denniaten  etaL^,  Denmeten,  4  Johna,  Rep.  31 1. 

At  to  the  competency  of  witnetiet  to  a  will  at  oommon  law,  vide  pott,  Ch.  XIV. 
t.  2.— Am.  Ed. 


(  887  ) 


DIGEST  OF  CASES, 

AS  TO  TBE  INTKRBST  OF  WITNESSES. 


(A.)  In  what  eases  ^corporators  and  others  are  tcUnesses  on 

public  questions* 

Tbb  ^nenl  rale  as  to  this  is,  I  believe,  eomectlj  sUted  io  the  preeedio^  seetioa  t  Ch.  lU.  s.  3. 
and  it  was  veil  observed  by  Sorooos  C.  J.  S  Lev.  831,  that  it  eannot  be  a  fsneral  Corporators 
rale  tbat  membera  of  eorporatioos  shall  be  admitted  or  refused  to  be  witnesses  io  ^uSl  q^^ 
actioos  for  or  against  the  eorporation,  bat  every  eaae  ahall  atand  upon  ita  own  eir-  [jooa. 
eomstanecs  i  to  wii,  whether  their  interest  be  so  valoable,  aa  it  ean  be  presamed  it  ..^..^^.^ 
nay  oeeasion  partiality  in  them,  or  not  i  with  this  preliminary  obaervation,  I  shall 
refer  to  a  few  of  the  anoient  eases,  and  mmt  of  the  more  raodero  ones.(c) 

1.  In  the  ease  of  the  Corporation  of  London  for  vater-baibge,  1  Ventr,  351,  an 
aetion  beihg  brooght  by  the  Mayor  and  Commonalty  of  Londonf  for  tonnage  on  wne 
imported  by  the  defendant  |  freemen  of  London  were  olTei^  as  witnesses  for  the 
plaintiffs ;  and  on  objeetion  being  taken  to  them  by  I  he  defendant^  eoanael,  beeanse 
they  were  parties  (the  Commonalty  eoroprehending  all  the  freemen,)  and  lifcewiae 
hiterested,  Scsooea,  Dolkv,  and  Ratvoitd,  were  df  opinion  that  they  were  wit- 
nesses I  bat  JoRK0  J.  was  of  a  eootrary  opinion ;  and  the  plaintiffs  eoansel,  having 
other  witnesses,  did  not  examine  them.  But  in  another  ease,  where  the  qoestion 
as  to  the  right  of  the  city  to  toll  on  eoals  came  io  question,  it  appearing  that  the 
Mayor  and  Sheriflk  had  the  toll  for  the  eorporation  at  large,  and  that  no  individoal 
ehizen  waa  benefited  by  it,  the  freemen  were  held  good  witnesses.  Hex  v.  Mayor, 
ye.  of  London^  8  Lev.  831.  And  so  in  the  ease  of  ^ng  v.  Carpenter,  8  Show,  V, 
all  the  lodges,  exeept  Jovss,  held  them  good  witnesses  in  soeh  eaaes. 

8.  Upon  a  trial  at  bar,  of  an  issoe  directed  oat  of  Chaneery,  whether  all  the  manor 
of  S.  H.  was  within  the  eoonty  of  Stafford?  Exception  was  taken  to  some  of  the 
iritnesses,  who  were  called  to  prove  the  manor-hoose  whhio  the  eoonty  oiSalop^ 
beeanse  they  were  of  that  county  themselves;  but  it  was  raled  that  any  person  of 
the  eoonty,  if  he  was  not  within  the  hondred  where  the  manor  was,  might  be  a  wit- 


(t)  The  inhabitants  of  an  incorporated  society,  to  whom  property  is  devised  for 
the  support  of  a  school,  are  eompetent  witnesses  to  attest  the  will.  Cornwall  w. 
hham,  1  Day*»  Rep.  35.  • 

The  conffssiona  of  individoal  members  of  a  oorporaiioo  sggregate,  a  party  to  the 
suit,  which  were  not  made  in  the  exercise  of  any  corporate  duty, eannot  be  received 
in  evidence.  Hartford  Barik  v.  Hart,  3  At^s  Rep.  498. 

The  sets  of  the  directors  of  a  turnpike  company,  not  aothorised  by  a  vote  of  the 
corporation,  are  inadroisstbit*  as  evidence.  Waterbury  v    Clark,  4  />ay'«  Rep.  198. 

In  an  action  of  trra|iass  brought  against  eerta^n  inhabitanta  of  Siealffn  leland,  for 
boilding  Ashing  huts.  Ice.  on  land  claimed  and  posat'ssed  by  ihe  plaintiff',  an  inhabitant 
of  Staten  Itland,  is  nut  a  competent  witneas  for  the  defendants,  to  prove  a  common 
right  in  all  the  inhabitants  to  the  fishery  m  question.  Jacobeon  v.  PowUain  et  aL 
8/oAnx.  J7^.  170.— Av.  Eo. 
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Cb.  ni.  >.  S.  '^^'^  •  foe  ai  to  Che  eonntj  tixet,  ererj  hundred  ptjt  Hs  proportkm ;  bat  m  to  him- 
Corporaiort  dredi,  there  are  partieutar  ehai^s.  But  it  being  aftervarda  proved  that  there  waa 
aod  otheit  oa  a  general  tax  in  eaoh  county,  for  mamtenanoe  of  the  an  it,  no  nne  vho  waa  charged 
public  quea-    thereto,  was  permitted  to  be  a  witneat.  The  Coungy  of  Sabp  ?.  The   County  of 

'• Stqferd,  1  Sid.  198.    By  Slat.  8  Cfeo.  8,  c.  16,  t.  IS,  hundredon  are  made  wit- 

*"^'""'""*'^  neases  for  the  hundred  in  actiooa  againat  them ;  on  the  Statute  of  Aue  and  cry^  and 
by  Stat.  1  ,Snnet  $t.  1,  c.  18,  t.  13,  iohabilanti  of  any  county,  diviaion,  be.  are  made 
good  witneiaeaSo  indictmrnia  for  not  repaiiiog  hridgree^'mhtre  thequeation  is,  whether 
the  county,  kc.  or  a  private  peraon  is  liable  to  repair?  Sorveyoraof  the  highways  in 
all  caaea  relative  to  the  execution  of  the  Highway  Act,  and  inhabitants  on  triala  for 
oflences  committed  against  it,  are  made  witneaaes  by  the  express  provisions  of  the 
Statute.  Vide  Sut.  IS  Geo.  3,  c.  78,  9.  69. 77,  The  like  proviaiona  is  made  hi  the 
case  of  inhMbitants  aa  to  nffenoea  oommittrd  against  the  general  Turnpike  Act  Vide 
13  Geo.  8,  c.  84.  $.  74.  By  Sut.  ^U^WMM.e,  It,  hi  all  actions  to  be  brought 
in  the  Courts  of  Weotmmeter^  or  at  the  assizes,  for  money  mi»-«pent  by  churobwar- 
dena,  the  evidenee  of  pnriabioneny  other  than  such  as  receive  alma,  shall  be  taken 
and  admitted  I  and  by  Sut.  87  Geo.  3,  t.  89,  pariahiooers  are  made  oompetent  wit- 
■easca  in  all  cases  where  penalties  not  ezeecdtng  8(M.  are  given  to  the  pariah  \  and 
batly,  by  Sut.  64  Geo.  3,  c.  170,  f.  9,  it  ia  enacted,  that  no  inhabitant  or  peraoa 
ratfd  or  liable  to  any  rates,  or  ceaaea  of  any  district,  parish,  township  or  hamlet,  or 
wholly  or  m  part  niaintnined  or  anpported  thereby,  or  holding  or  exercn&ng  any 
office  thereof  or  therein,  shall  before  any  Court  or  person  or  persona  whataoever, 
be  deemed  or  taken  to  be  by  reason  thereof  an  incompetent  witness  for  or  agamat 
Mch  district,  pariih*  township,  or  hamlet,  in  any  manner  relating  to  sach  rales  or 
cesses,  or  to  the  boondfry  between  such  district,  be.  and  any  adjoining  district,  ke. 
or  to  any  order  of  removal  to  or  from  such  distriol,  kc.  or  concfrming  any  baatarda 
cbatigenble  or  likely  to  become  chaig«>able,  ke.  to  sncb  district,  kc.  or  to  the  reeo* 
very  of  any  sum  or  aums  of  money  for  the  charges  and  maintenance  of  such  baaUrda* 
or  to  the  election  or  appomiment  df  any  officer  or  officera  of  any  aach  district,  ke. 
any  hiw,  kc  to  the  eootrary  in  any  wiae  notwithstanding. 

3.  Before  the  making  of  the  above  Sututes,  it  was  held,  that  at  Doromon  law, 
where  a  peraon  m  nol  rated,  though  ratable,  he  ia  a  witneaa .  Cote  before  Evmultd 
J  at  SaHtbury,  cited  4  T.  Rep.  80.(0 

4.  On  an  appeal  against  a  poor  rate,  becanae  certain  persons  were  not  rated ;  that 
a  parlahioner,  who  waa  liable  to  be  rated,  hot  not  in  &ct  rated,  waa  a  oompcteat  wit* 
nev  to  prove  the  ratability  of  the  peraons  omitted.    Bex  v.  Proooer,  4  T.  Mep,  17. 

5.  So  that  an  inhabitant,  who  was  not  rated,  waa  a  competent  witness  on  an  tppeni 
between  hia  own  parish  and  another.  Bex  v.  JJttle  Lundey,  6  T.  Bep.  157 ;  though 
left  out  of  the  rate  for  the  mere  purpose  of  making  him  a  witness.  Bex  v.  UnAa- 
Utantt  of  Xirdfirdf  8  Eaott  559.  But  where  his  son  was  rated  for  the  property 
held  by  him  he  was  deemed  incompetent.  Bex  v.  JRUerby,  10  Eaot,  898. 

6.  So  such  person  was  considered  a  good  witness  to  extend  the  boundary  of  hia 
pariah,  on  a  question  as  to  the  line  of  boundary  between  two  adjoming  parishes. 
JDeaeen  v.  Cooke,  Ttnmton  Sp.  ^oaz^  1789,  cited  Ibid,  568.  Since  the  passing  of 
the  last  Statute  it  has  been  holden,  that  op  a  question  whether  certain  lands  belonged 
to  an  individoal  or  to  certain  trustees  in  aid  of  the  poor  rates,  inhabitants  were  ad- 
missible witnesses.  Merediths.  Gilpin,^ Frice^'iM. 

7.  In  trespass,  the  plaintiff  claimed  as  lessee  of  the  corporation  oiKingetan,  who 
aa  lords  of  the  manor  had  approved  the  hiiid  in  question,  and  it  waa  ruled  that  a  free- 
man could  not  be  a  witness  to  prove  sufficiency  of  common  left,  because  the  rent 
roust  be  reserved  to  the  use  of  the  corporation.  Burton  ▼.  Binder  5  T.  Bep,  174. 

8.  The  question  being,  whether  the  plaintiff  waa  entitled  to  be  elected  eommon- 


(0  S.  P,  Fallt  ▼.  Belknap,  I  Johm,  Bep.  486.— Ax.  Ed. 
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cooncU-UMiD  aSAppHtbtf?  the  defendant  Bttempted  todifqoalify  hiro,  by  setting  up  ch.  m.  i.  3. 
two  qualifieatioM  vhich  he  bad  not,  viz.  a  burgngr  tenure,  and  being  an  inhabitant ;  Corporators 
and  to  prove  this,  called  one  vho  was  an  inhabitant,  but  who  had  not  a  burgage  ^nd  others  on 
tenore.    It  was  obj<'cted  that  he  was  no  witness  to  narrow  the  right,  and  eonfine  it  P°''''®  4^^' 
to  burgage  tenants  and  inhabitants,  having  one  of  these  qoalifioationa  himself,  and 
thrretore  so  far  interested*  as  he  was  nearer  the  right  he  set  np  than  other  persons.  ■^■— "■*— 
But  the  Court  said,  there  was  a  necessity  of  allowing  such  people  in  a  question  of 
thisrnatnre,  since  they  most  best  know  the  right ;  besides  he  was  in  eftset  a  witness 
against  himself,  by  aaying,  though  I  am  an  iohtibit^int,  yet  I  have  no  right  to  be 
chosen,  because  I  have  not  a  burgi^  tenure.  Stevenson  v.  ^evnwon,  I  Stra,  583 ;  2 
Ijord  Raym  t353,  S,  C 

9.  Upon  information,  in  nature  of  quo  •warranto,  the  question  on  which  the  de- 
fendant's title  turned  was,  wjtether  the  former  Mayor  had  a  right  to  name  two 
elisors  to  retmn  ft  jury,  if  the  town  clerk,  who  might  nominate  one,  was  abaeot  or 
refused  f  The  second  elisor  nominated  b>  the  Mayor  was  called  as  a  witness,  and  it 
was  objected  to  his  competency,  that  he  having  acted  under  such  a  nomination  was 
liable  to  an  mfbrmation,  and  therefore  conlfl  not  be  examinal.  The  Judge  allowed 
the  objection  ;  but,  on  moBon  for  new  trial,  the  Conrt  thought  it  went  only  to  his 
credit,  and  granted  a  new  trial.  Bex  v.  Robim^  S  Stra,  1069. 

10  But  in  the  ease  of  the  Company  of  Carpentertt  Uc.  v.  Bayward,  Doug'L  360, 
where  an  action  was  brought  by  a  corporaiion  on  a  custom,  a  stranger  who  had 
acted  in  defiance  of  the  custom  wss  held  to  be  an  incompetent  witness. 

II.  On  the  trial  of  an  isaoe  taken nn  the  rf  turn  to  a  mandamuo  to  admit  a  man  to 
his  freedom,  as  the  eldest  son  of  a  freeman,  the  fiither  was  held  to  be  a  good  wit- 
■ess  to  prove  the  cosiom  for  sons  of  freeman  to  beeome  firee.  Rex  ▼•  Jtioyor  and 
Burgeotet  of  OtJehamptan,  1  Wilt,  332. 

18.  Rexv.  PhiHpo  and  Archer,  at  Comb,  per  Lib  C.  J.  Bui.  JV.  P.  889,  the 
qaestion  being,  whether  the  defendants  had  a  right  to  be  fireemen,  though  k  ap- 
peared there  were  commons  belonging  to  the  flymen,  yet  an  aldennao  was  per- 
mitted to  prove  them  not  freemen,  it  appearing  that  flow  bvt  aUkrmen  vereprhy 
to  Mtf  trantaieUone,  m  making  peroonofree* 

13.  In  some  oaaes,  freemen  interested  as  such,  have  been  deemed  competent  when 
disfranchised,  as  where  the  company  of  sadler's  brought  debt  on  Statute  1  Jac.  c. 
88,  against  a  man,  to  recover  a  forfeiture,  for  making  saddles  insufficiently,  three  of 
the  company  being  disfranchised,  and  declaring  on  the  voir  dire,  that  they  had  no 
assurance  of  being  restored,  were  admitted  as  witnesses.  Sadlero  Company  w,  Jones, 
6  Mod.  165.  Bat  where  a  freeman  was  called,  and,  orf^  objection  to  his  testi- 
mony, the  corporation  produced  a  judgment  in  the  MayoK^  Court,  whereupon  a 
scire faeias  being  awarded,  and  two  mMls  retwaed,  he  was  a^jngded  to  be  dis- 
franchised ;  the  man  saying  that  he  was  not  sommnned,  and  knew  nothing  of  the 
disfranchisement.  Holt  C.  J.  would  not  permit  him  to  beeiamiacd.  Brovm^, 
CofporaOon  of  London^  It  JMbcT.  885. 

li.  On  a  prescriptioD  of  a  right  of  comoMD,  tfa  apporlenant  to  the  boaae  c£  A.,B» 
who  has  a  similar  house,  is  a  good  witness  i  but  if  it  be  churned  by  custom,  as  appur- 
tenant to  all  housessimilar  to  that  of  •^.,  B.  wo4dd  not  be  a  witness,  because  the  re- 
cord would,  m  this  case,  be  evidence  of  his  right.  Bui,  JV.  P.  883.  Vide  John  ▼. 
JFhthergill,  Append,  But  where  an  action  on  the  case  was  brought  by  a  commoner 
ebuming  a  prescriptive  right  against  an  owner  of  adjoining  laad  for  not  repairing  his- 
fenees,  and  the  question  was,  whether  he  was  liable  to  aaeh  repairs  f  It  was  held 
that  other  coramonera  coold  not  be  witoeasesy-beinuse  by  establishing  such  a  liability 
they  increased  the  value  of  the  common.  Anscamb  v.  Shore,  1  Taunt,  861.  So 
where  an  issue  was  directed  to  try  whether  the  inhabitants  of  ./f.  were  immemorially 
bound  to  repair  a  chspel,  the  owner  of  the  inherrtanoe  is  not  s  competent  witness, 
although  he  has  leased  his  eHate  and  is  not  rated,  for  he  hss  an  mterest  in  discharg- 
ing the  inheritance  from  a  permanent  bvthen..  Rhodes  v.  Ainnsorth,  \B,U  A  87. 
— Vkle  ante,  p.  820.— Ak.  Ed. 


2IjO  witnesses. 

Ch.  ni.  a.  3. 

Ageftit.  (B.)  Servants  and  Agents. 

1.  A  Biaxn^  •leric,  hiving  paid  more  than  wu  due  on  a  bill,  was  held  a  good 
vilaew  in  ao  aotion  brougbt  by  tlv  banker  to  recover  baek  tbe^Hirplna;  and  thia 
from  neoemity.  Martin  ▼.  Bnrel,  8  Sira  647.  So  where  a  penoo  generally  in- 
Cntited  his  aon  toveeeive  OBOoey  for  hiis,  vhodid  so,  and  delivered  it  to  the  defend* 
ant ;  in  an  action  of  troter  to  recover  it,  the  ion  waa  held  a  good  witneaa.  wtnaigf- 
mant,  Saik.  S8t.  ' 

S.  The  plaintiff*!  servant  having  given  money  of  hk  master^  to  the  defendant  for 
illegal  iasorwices  in  the  lottery,  was  admitted  a  witness  for  his  master,  on  being' 
footed  by  him.  Note,  this  was  not  the  case  of  an  ordinary  transaetioo  in  bnsioeaa, 
and  therefore  the  release  appears  to  have  been  necessary  to  make  him  a  witneaa. 
(Xarlte  v.  Shee^  Cvwp,  199. 

.  3.  A.  sells  goods  to  B.  and  allerwards  C  desires  D.  to  pay  A,  and  promises  to 
repay  him.  I),  pays  A,  and  afterwards  J9.  allows  the  money  to  D,  in  aooonnt.  In 
An  action  agamrt  C,  B.  was  called  to  prove  the  acoooat,  (it  amonntng  CO  payment,) 
and  it  was  olgeifted  that  the  contract  being  originally  only  between  A.  and  H.,  B.  waa 
still  liable  to  A,  and  was  therefore  swctriog  to  discharge  himself;  but  the  Chief 
Justice  said,  he  woold  allow  hhn  to  bo  a  tritneaa  to  prove  the  payment  as  a  aervant 
to  C.  Jh'ewwsanv.  Avery,  1  Stra.  506. 

4.  A  iMtor,  who  was  to  have  a  pooodage,  according'  to  the  amount  of  the  oale 
waa  held  a  good  witnea  to  prove  the  contract  m  an  action  by  hia  principal.  JDixon 
V.  Cooper^  3  Wilt.  40.  And,  ita  like  manner,  a  AMlor,  who  waa  to  have  all  above, 
a  certaio  aom,  waa  admitted  to  prove  a  contract  above  Chat  anm,  by  Hbatb  and 
Books  J.  (diaaent.  Etbb  C.  J.)  for  thia  waa  atiU  in  the  ordinary  course  of  huainess. 
Benfandn  v.  Portetu,  S  if.  Black.  590. 

5.  A.  haviDg  received  money  as  fin*  the  use  of  ^.  was  admitted,  in  an  action  by 
J},  for  the  money,  to  prove  that  he  was  agent ;  not  on  the  ground  of  necenity,  but 
because  he  stood  iodifTerent  in  point  of  interest  between  the  parties,  being  liable 
either  to  pay  the  money  received  to  the  plaintiff",  or  to  refund  it  to  the  defendant 
Bderion  v.  AtkinMon^  7  T,  Rep,  480.  So  the  captain  of  an  huHaman,  having  bor* 
rowed  money  of  the  plaintiff',  waa  permitted  to  prove  it  borrowed  for  Hie  uae  of  the 
ahip,  in  an  action  againat  the  ownera^on  the  principle  that  he  waa  indifferent  be* 
tween  the  partiea,  beiogin  all  eventa  aoawerable  to  one  or  the  other.  Evans  v. 
tVilSamt,  7  T,  Rep,  4|^  note  (c).  So  the  master  of  a  ship  for  which  the  pUmtiT 
had  supplied  proviiiona,  waa  admiited  ao  prove  that  the  defendant  waa  liable  aa  be- 
ing owner.  Roweroftw.  Bauet,  SUt.  at  OuHdhall^  after  EU.  T,  1808,  cor.  Lb 
Blahc,  J.  M.  JS.(u)  And  where  an  endoraer  of  a  note  had  received  money  from 
the  drawf  r  to  uke  it  up,  it  waa  held  that  he  waa  competent  to  prove,  in  an  action 
againat  the  drawer  by  an  endoraee,  that  he  had  aatisfted  the  note,  being  either  Ibble 
to  the  plaintiff  on  the  note,  if  the  action  were  defnUed,  or  to  the  defendant  for  mo- 
ney had  and  received,  if  the  action  aoceeeded:  Birt  v.  Kerehaw,  8  JEoaf ,  458.  But 
where  a  bill  waa  accepted  for  the  aecommodatioo  of  the  drawer,  the  Court  of  Conw 
non  Pieaa  held  that  he  waa  not  a  competent  witneaa  to  prove  it  uaurioua,  having  a 
greater  intrrcot  to  defeat  the  action  on  account  of  the  coata  he  would  be  liable  to  pay 
the  acceptor,  than  to  aoppoK  it,  whereby  he  would  be  liable  to  the  bill  without 
coau.  Jonet  v.  Brook,  4  Tauni.  464.  Vide  ante,  888,  note  (*). 

6.  A,  delivered  South  Sea  \fondt  to  B.  from  whom  they  were  atolen :  when  pre- 
aented  for  the  payment  of  the  interest,  they  were  atopped  by  C.  (a  clerk,)  againat 
whom  Z>.  the  holder,  brought  trover,  which  the  Company  defended,  on  having  a 


(ti)  Ante,  884. 
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boDd  of  iodemnity  from  JB,    This  bond  prevented  B.  from  beiog  examined  as  a  Ch.  III.  a.  8. 
witneaa  in  the  aetion  againat  C.  BaU  ▼.  Boetoch,  I  Stra.  575.  Senranti  tad 

But  A.  having  aAerwarda  brought  trover  ^ftinat  D.,  B.  was  held  a  good  witneta      AgenU. 
in  soeh  ^on.  ibkl.  '  >  ■ 

7.  Id  an  aelioo  brought  againit  the  maater  for  an  injury,  by  the  negligence  of  the 
aervaot,  he  ia  not  a  witness  for  his  master  until  released.  Therefore  a  bailifl^  to 
whom  a  warrant  Is  direeted,  cannot  be  examined  for  the  Sheriff  io  an  action- for  es- 
cape. Porwellr.  Bard,  1  Stra.  650.  S  Lord  Baym.  1411.  Nor  n  servant,  whose 
business  it  is  to  take  eare  of  the  pipes  of  the  A>w  River  Companj^,  through  a  defect 
of  which  the  plaintiff  met  with  an  accident.  Green  ▼.  Mw  River  Company ,  4  7*. 
Rep.  S89.  But  if  the  master  release  the  servant  in  such  ease,  he  is  a  good  witness. 
JErtM  V.  Batfet,  2  Stra.  1083. 

8.  So  in  an  action  for  sinking  a  barge,  on  board  of  which  the  plaintiff  had  a  cargo 
of  com,  the  master  is  a  good  witness  when  released  by  the  plaintiff.  Spitty  v. 
Bowene,  Peaked  JV.  P.  Coo.  53. 

9.  But  without  such  release  he  is  not ;  and,  in  like  manner,  in  an  action  on  a  po» 
liV  ^^  %loioA^9  on  board  a  ship,  the  master  and  owner  was  held  not  a  competent  wit- 
neta to  prove  the  ship  seaworthy,  without  a  release  by  the  plaintiff.  Rotheroe  v.  El" 
ton,  Peake't^.  P.  Cat.  84.  F»xw.  lAi8hingion,ibid.note. 

10-  So  in  an  action  on  a  policy  of  insurance,  stating  a  loss  by  the  barratry  of  the 
master,  he  cannot  be  a  witness  for  the  uodtfrwriters  to  prove  the  deviation  made  with 
the  consent  of  the  owners,  unless  released  by  the  defendant ,  for  if  the  plaintiff  suc- 
ceeds on  bis  barratry,  be  ia  answeraUe  to  the  underwriters.  Thompoon  v.  Bird^ 
1  E»p.  Cat.  339. 

11.  A  servant  for  beating  whom  his  master  has  brought  trespaai,  may  be  a  witness 
to  prove  ihe  beating.  Deal  v.  Bardmgt  %  Stra.  595,  and  XewM  v.  Pffgr,  S  Stra.  944, 
ooDtrary  to  Datutey  v.  Weethouae,  1  Stra,  4l4»  which  is  onrer-ruled ;  and,  in  like 
manner,  the  plaintiffs  daughter  being  seduced,  la  a  good  witness  to  p|t>ve  the  seduo* 
tioD.  Ceck  V.  fFortham,  8  Stra.  1054 ;  but  she  cannot  give  evidence  of  a  promise 
of  marriage  to  increase  the  damages.(x) 

18.  On  an  information  for  importmg  teas  from  a  country  b  which  they  were 
grown,  contrary  to  the  Act  of  Navigation,  the  defendant  called  the  master  of  the 
ship;  but  hia  evidence  waa  rejected,  though  there  had  been  no  informatioo  against 
the  ship,  beeause  by  the  Statute  it  is  forfeited,  and  he  would  be  apswerable  over  to 
the  owners.  Fuller  v.  Jackeon,  Bumb.  140.  In  like  manner,  in  an  infcrmation  for 
importing  India  silks^  the  master  of  the  s&ip  was  rejected,  be^anse  he  being  an 
abettor,  would  be  liable  to  a  penalty  of  5002.    Rickoon  v.  Sanjorth,  cited  Udd. 

So  in  an  informatiou  for  importing  brandy  in  unsizable  casks,  the  master  of  the 
ship  was  rejected,  being  liable  to  a  penalty  of  100/.  for*  breaking  balk.  Spong  v. 
FaeUng,  Bunb.  90S. 

Note.  It  is  observed  in  the  report  of  the  case  oCFuUer  v.  Jackson,  that  this  ob- 
jeetioo  never  was  allowed  before ;  and  a  case  is  mentioned  to  have  happened  at  the 
aame  alttinga,  where  on  the  like  objection  being  made  to  the  maater  of  a  cart  (which 
by  Sut.  6,  and  8  Oeo.  1,  is  forfeited)  for  running  goods,  it  waadiaallowed. 

13.  In  actions  by  infcrrmers  for  selling  coals  without  measuring  by  the  bushel,  the 
servants  are  witnesaet  for  the  master,  notwithstanding  3  Geo.  S,  inflicts  a  penalty 
upon  them  for  not  doing  it  {  though  Etbk  J.  did  on  that  account,  m  two  or  three 


(x)  lb  an  action  of  tresspass  for  taking  and  impounding  the  hogs  of  the  plaintiff, 
the  defendant  proved  that  he  acted  as  the  agent  or  servant  of  6.  on  whose  land  the 
hogs  were  found,  and  offered  6.  as  a  witness,  after  executing  a  release  to  him,  to 
prove  that  the  hogs  were  taken  damage  feaaantf  and  it  was  held,  that  G.  was  a 
competent  witnesa.  Batbrouck  v.  Xewn,  8  Mn$*  Rep,  3T7,  £t  vide  Carroll  r, 
M'PFharter,  8  Bay^eRep.  463.— Ax.  Ed. 

li 
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intCaneei,  refoie  to  receive  them.    Per  Lbk  C.  J.  in  K.  L  Comp,  ▼.  GotUng',  BuL 


S^l!^««liA•.^•«w(y) 


Ayentt. 


(y)  Ab  Auetioiieer  who  bat  sold  gooda  to  wf.  and  eommitted  them  to  theatre  cf 
bis  servant,  to  be  delivered  to  the  vendee  on  his  performing  the  conditions  of  sale, 
is  a  eompetent  witness  for  ibe  plaintiff  in  an  action  of  replevin  brougfal  by  the  aer* 
vant  against  Jt.  who  had  obtained  possession  of  them  hj  artifice  and  deceit.  Barrit 
▼.  SmUh,  9  Ser^r.  ^  B,  Bep.  20. 

A  ship'k  agent  in  a  foreign  port,  is  a  good  vf itness  to  pi«ve  by  whom  goods  were 
abipped.  Andre  v.  Care,  3  KecKM*  Bep,  101.  Vide  ante,  p.  40.  n.  («)  p.  831.  et 
•eq.-«AM.  £v. 


(C)  WUnuses  in  foset  qf  banhruptey  md  imolvmey:  Fide  (B)  8. 

Itf  cases  of  bankroptcy,  it  ii'theobTjoas  interest  of  the  creditor,  Co  inoreaae  the 
divisible  fand  of  the  bankrupt,  ahd  ^  bankrupt  himself  also  has  the  same  interest, 
beeamaft  he  thereby  increases  his  own  aUnwances ;  for  this  purpose,  therefore,  nei- 
ther are  admitted  as  witnesses  during  the  continuance. of  that  Interest ;  anc),  by  the 
policy  of  the  bankrupt  laws,  the  bnoknipt  himself  cannot  at  any  time  give  evidence 
to  support  his  own  commission{z) 


(ar)  A  person  who  has  become  a  bankrupt,  and  been  dischai|ged  in  Great  Britain, 
and  against  whose  property  in  AVxo  ForK?  ap  attachment  has  issued,  under  the  ab- 
aent  and  absconding  debtor  Act,  cannot  be  a  witoass  in  favour  of  his  trustees  under 
ihftt  Act,  although  he  lias  released  his  mterest  in  the  Surplus  of  his  estate  (o  his  asais" 
nees  in  Great  Britain,  and  to  his  trustees  here.  Graven  et  al.  v.  JldapUune,  14 
JlpAfit.  Bep.  146. 

w9.  wiw  had  been  discharged  under  t^e  bankrupt  Law,  and  whose  estate  wouM 
not  probably  pay  more  than  25  per  cent.,  was  held  a  competent  witness  in  a  suit 
broaght  bf  the  assignees  of  Jl.  a  bankrupt,  against  whom  JL  liad  proved  a  debt 
Wider  the  commission.  Pktmix,  v.  Jhngneefflfigraham,  5  Jofuu.  Bep.  4ld. 

Where  n^debtor  assigned  his  property  to  A.  for  his  and  the  benefit  of  his  other 
cveditors,  the  debtor  is  not  a  competent  witness  for  A.  unless  he  release  ail  hit  in- 
terest in  the  fund.  Main  v.  ^eweon,  Anth.  JV.  P.  11. 

A  bankrupt  w1io  endorsed  a  note  before  his  bankruptcy,  and  who  has  obtained 
bis  certificate,  is  a  good  witness  for  the  endorsees  in  an  action  on  the  note  against 
the  maker.  JHunHiy  ei  aX.  v.  Manh  etaL2  Htu/w.  Bep,  890. 

A  bankrupt,  if  he  release  any  benefit  by  an  increase  of  (he  fnnd,  may  be  a  witness 
in  an  action  by  his  assignees.  Marke  v.  Barker,  C-  C  Oct.  1804,  M.  S.  Bep, 

He  maiy  be  a  witness,  although  th**  namef  of  his  assignees  were  not  substituted  ia 
Ibe  acCkNi,  Immediately  on  his  obtaining  a  certificate  of  conformity.  Brcvme  t.  Ine, 
C«.  Penn.  4  Teatee*  Bep,  n9. 

8o  where  the  phiintiff  had  become  a  bankrupt  after  suit  we>  brought,  which  wai 
ftOOtinned  by  his  assignees.  APClenachan  v.  Scoti,  cited «  Doll,  Bep.  179,  vi. 

A  patitkming  creditor  foi^a  commission  of  bankrupt^,  is  a  competent  witness  to 
prove  his  debt,  on  whicbthe  commission  of  bankniptcy  iwoed,  in  an  action  in  the 
event  of  which  he  n  not  interested.  Farrin^on  v.  Farrington,  4  Mate,  Bep.  937. 

Where  the  truatee  of  an  insolvent  debtor  sees  for  a  horse  belooging  to  the  inaol* 
Tcm'statete*  the  msolvept  it  not  a  competent  witoeM  to  prove  the  proper^  hi  biai» 
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t.  Agreeable  to  these  prineSples,  it  hat  been  held,  that  upon  an  inae  out  of  Chan*  l^k  m  ■  S 
oerj,  to  trj  whether  a  baoknipt  has  lost  money  bj  gaming:,  a  ereditor  of  Che  baqk*    In*  enaes'of  * 
nipt  cannot  be  examined  as  a  witness  to  prove  the  faet  of  bis  having  so  lost  money,  bankroptof 
for  he  thercbj  inereases  the  divisible  fand,  by  depriving  him  of  his  allowanoe.     "^  insnl« 
Shut^emHh  ▼.  Brov9^  1  Sira.  5Q(T,  v«oqr. 

d.  But  in  an  liction.against  a  man  who  pleads  his  disobtrge  under  an  Insolvent  ■■■-Mii^H** 
Aet,  another  oredi lor,  who  is  no  party  lo  tbe  oanse,  may  be  admitted  to  prove  the 
defendant  not  within  the  description  of  the  Act ;  for  he  is  not  immediately  inters 
ested,  nor  will  the  rtfeord  be  evidence  for  him  in  any  foture  action  of  his  own.  JVVt^ 
cot  V.  Crooi,  1  Stra,  650. 

5.  Neither  can  a  ereditor  prove  the  act  of  bankroptey^  for  he  is  interested  to  Sap- 
port  the  eomroissioo,  (Koopet  v.  Chapman^  Peaket^B  Cat.  10;)  aniess  he  release 
his  debt  to  tile  assignees.  In  which  case  be  may,  though*  the  banknipt  himself  it 
party  to  the  action  in  which  the  commission  Is  disputed.  ibitL  AmbrMe  ▼.  CUnim^ 
Cat.  Temp.  Bard,  167.  A  creditor,  who  has  sold  his  chance  a(  recovering  a  debt, 
and  whose  interest  ife  thereby  removed,  is  a  good  witness  to  prove  the  pi*titlQOiog 
•red iter's  debt,  in  an  aotiffn  by  the  assignees,  {Qranger  and  Qnotktt,  amgneet  t. 
Fartong^  8  JHaek,  \97S ;)  or  to  inccease  tile  fund  {Meath  v.  HaO^  4  Tauni,  S6!l.) 
And  one  who  has  not  proved  under  the  commission,  is  #ompelent  to  support  it 
(though  not  to  increase  t^  fund)  without  giving  any  release.  But  a  pettUemngf 
creditor  cannot  be  a  witness  to  prove  the  regtilarity  of  the  commission  though  he  does 
release,  for  he  still  remains  liable  on  bis  b0od«~  Oreen  v.  Jmee,  8  Campb,  AkU 

4.  The  bankrupt  himself  cannot,  in  any  case,  be  permitted  to  prove  his  ewn  bnnk« 
mptcy,  the  petitioning  creditor's  debt,  or'  his  tittding,  though  he  has  obtained  his 
certificate,  and  released  his  surplus  and  aUowaiice.  Field  v.  Curtff ,  2  Stra»  829. 
Chapman  v.  Oardner,  2  ^,  Black.  279.  And  if  a  joinc  comoiission  iwie  against 
two,  one  cannot  be  called  to  prove  an  act  of  bttikmptcy  eoromitled  byr  the  other. 
FUrmer  v.  Berber^,  oiled  9  B  Black.  279.  But  if  the  aasigDees  prove  an  act  tb  have 
been  commuted  by  the  supposed  banknipt,  which  is  equivocal,  he  may  be  called  at 
e  witness  by  tbe  other  side  to  ezpkiin  the  act^and  shew  that  be  dkl  not  thereby  be« 
eome  a  bankrupt.  Oxlade  v.  Fercha»d,  I  Eepk  Cat.  287. 

5.  Atn  bankrupt  cannot  increase  his  hiod  while  interested,  it  foltows  that  he 
cannot^  in  aiqr  case,  be  examined  for  his  assignees,  while 'oeeeitificated  |  but  after 
etrtiflcate,  he  may  release  his  allowance  and  surplus  to  his  assignees,  and  thereby 
be  made  a  competent  witness  to  increase  the  fund,  for  he  has  then  no  iiitei  est  ift  it. 
Butler  V.  CooA-e,  Oatip'  70.  So  if  his  allowance  has  been  paid,  he  is  competent 
for  he  is  not  bound  to  refund.  BtiteeU  v.  Buttelk  ^  BramHy  t09.  But  where  a  se* 
eond  eomroitiion  has  issued,  he  cannot  be  a  witoeal  to  increase  the  'fund  under  il^ 
till  he  has  actnaify  paid  15t.  in  the  pound  (  for  his  foture  effects  are  not  discharged 
by  his  certifleate  till  that  is  paid,  and  therefore  he  Is  still  interested  to  Increase  hii 
fund,  notwithstanding  his  certificate  and  release.  JAniMl  v«  Gnsemvo&rt,  Peake^e 
Cat.  3.  • 

6.  But  to  deersase  his  estate,  as  by  proving  in  en  action  agahm  Ji.  that  he  vti 
the  debtor,  a  bankrupt  Is  e  good  witness,  thougli  be  has  not  obtained  his  certifictte^ 
Walker  v.  Walker,  cited  Cowp,  70. 

—      ~      _        ■ _    ^ 

self,  Aoogh  he  appeareit  by  bis  schedule  to  be  entitled  te  noiefplns.  BttHi^  v.  Adf, 
3  Bar.  &  M'Ben.  Bep.  97. 

A  bankrupt  is  a  coropeUNit  witness  to  diminish  the  fond,  out  of  which  hia  allow* 
ence  proceeds,  because  it  ia  against  his  interest  Baroktfe  amg^neet  v.  Corfois, 
8  Bi^9  Bep.  243. 

Whei^  I  he  plaintiff  had  become  a  certificated  benkrapt,  tinee  tbe  bringing  of  the 
Mk,  and  the  assignees  had  carried  on  the  seitand  entered  into  aecertty  for  the  costs, 
tbe  Court  ednitted  him  es  a  witness.  MBmmr.  Qib&e,  4  JkdL  Btp.  137*-— 
AjlEb, 


24A  WITNESSES. 

On  indiet* 

"S^ryT  (P)  Oftoitnesaeg  an  indicifnerUaforforgeriea. 

I.  Tn  Qame  of  ^,  bebg  forged  to  a  receipt,  be  wai  held  an  ineompetent  wHncir 
to  ditprove  the  band  wriiiog  on  an  indietmcnt  for  the  fingery.  Sex  t.  RumeU, 
Leach'i  Cro,  Cat.  10. 

8.  So  where  a  penoo,  having  a  bill  of  exebuige  in  his  pouenion,  eodoned  a  re- 
ceipt with  a  fietiiioas  name  on  it,  the  acceptor  wai  held  not  to  be  a  competent  wit* 
neea  to  proro  the  payment,  withont  a  rdeaie  from  the  endonee.  Bex  ▼.  T^yloTf 
ibid,  255. 

3.  So  the  penon  whoie  hand  writing  was  forged  to  a  letter  of  attorney  to  receive 
■tock,  was  held  incompetent  to  disprove  his  band-writing.  Rex  v.  Mkodei,  2  Stra* 
728.  Note,  in  Rex  v.  Parr,  JueacK'i  Cro.  Car.  487,  it  is  said,  that  the  stockholder 
was  admitted  in  that  ease  (which  was  au  indictment  for  personating  him  to  receive 
a  dividend)  to  firofve  tlie  ammtiU  of  the  itock  he  had  and  the  dhddend  due  to  him. 
And  in  a  late  case  of  a  prosecution  for  the  foigery  of  a  promissory  note,  on  whicli 
there  wis  an  endorsement,  in  the  prisoner's  hand  writing,  that  a  year^  interest  had 
been  psid,  the  person  whose  name  was  forged  having  been  admitted  to  prove  that 
be  had  never  paid  the  money  mentioned  in  the  receipt,  and  a  case  being  reserved 
on  this  point,  some  of  the  Judges  thought,  that  as  the  foigery  had  been  proved  before* 
the  witness  was  admissible  to  prove  this  fact,  but  the  majority  thought  otherwise, 
because  the  fsct  was  not  perfectly  colUteral,  but  might  conduce  tp  the  proof  of  the 
forgery.   Crocker'o  Caee,  2  Boo.  &  PtdL  JV.  R.  87. 

4.  So  the  assignee  of  a  certificate  to  a  navy  bill,  whose  name  is  chaiged  to  have 
been  forged  to  a  receipt  for  the  mnney,  is  not  a  competent  witness.  Rex  v.  Tftem- 
ttm,  ibid,  723. 

5.  in  like  manner,  on  an  indictment  for  forging  a  seaman's  will,  an  ezecotor, 
named  in  a  subsequent  will,  is  not  a  witness  to  prove  the  first  a  foigcry.  Mtex  v. 
Rhodet,  ibid,  29. 

fi.  But  where  a  bank  note  was  foiged  in  the  name  of  one  of  the  cashiers,  he,  not 
being  personally  chargeable,  was  held  to  be  a  witness  to  prove  the  foigery,  though 
he  had  given  security  for  the  fsithful  discharge  of  his  doty.  Rex  v.  Mwiandg 
ibid,  350. 

7.  In  like  manner,  where  A,  remitted  a  bill  to  R,  (which  was  msde  papable  te 
him)  for  the  purpose  of  paying  the  debt  of  ..tf.  to  a  third  person,  snd  not  on  his  owa 
aecount,  B.  never  having  received  the  bill,  and  having  no  interest  in  it,  was  deemed 
a  competent  witness  to  prove  a  forgery  of  his  name  to  an  acquittance  on  the  back. 
Rex  V.  SporiMonby,  ibid,  374. 

8.  And  where  a  banker  bad  paid  a  forged  draft,  and  being  afterwards  convinced 
of  the  forgery,  had  struck  the  money  bot  of  his  account  with  the  person  whose  name 
was  forged,  the  sapposed  drawer  was  also  admitted  to  be  a  witness.  Rex  v.  Uoher, 
ibid,  57. 

9.  So  where  a  man  wss  indicted  for  foiging  a  receipt,  and  the  person  whose  name 
WIS  forged  bed  recovered  the  money  from  the  prisoner,  he  was  admitted  a  witne« 
per  Willis  C.  J.  mila'o  Caee,  Bui,  M  P.  289. 

10.  Persons  interested  msy  in  this,  as  in  other  eases,  be  made  witnesses  by  a  re^ 
lesse ;  as  the  supposed  obligor  in  a  bond,  may  be  a  witness  when  released  by  the 
obligee,  {Dr,  RodeTo  Caof^  Leadi^t  Cro.  Com.  184t  tr  thf  acceptor  of  a  bill,  when 
released  by  the  bolder  (TbyZor't  Cose,  ante^pla.  2,)  and  the  like. 

II.  As  was  before  stated,  the  case  of  an  indictment  for  forgery  is  considered  as 
an  anomalous  case  |  it  has  therefore  b«>en  held  that  the  role  does  not  apply  to  ci%il 
actions,  bot  that  in  such  cases  the  party  whose  name  hs»  been  foiged  may  be  called 
•to  prove  the  forgery  withoit  any  release.    Munier  v.  JBn^f  4  Ram,  U  Mt,  299. 

—Vide  ante,  p.  218.— Ax.  Ed. 


WITNESSES.  Mflf 

6b.  m  I.  S. 

Pertontan^ 

(E.)  Of  perafms  who  may  he  anawerable  aver,  or  have  '  '^mr. 

thermelvea  contracted.  m^m^^mmm^mm 

Wans  a  penoD  hat  entered  into  fteoatraet  with  another,  bit  ability  to  fidfil  whieh 
ia  afterwardi  diapoted  by  a  third  penoo  m  a  Court  of  Juttiee,  and  the  eonsequenee 
of  a  reeoveiy  bj  the  third  perton,  wonld  be  an  immedtate  right  in  the  peraon  with 
whom  the  eontraet  was  made  to  reeover  againit  the  other  wbo  eootractcd  with 
him,  it  follows  that  such  eontraetor  cannot  be  examined  as  i  witnem  in  bis  behalfy 
till  released  by  him :— Theiefore, 

1.  If  a  vendor  of  an  estate  covenant  for  the  title,  or  warrant  the  ptMnises,  be  can- 
not be  a  witness  to  support  the  title  of  the  vendee  m  an  action  againit  hnnbyathird 
person,  for  the  premises,  (2  BolPi  Abr.  685) ;  hot  a  vendor  wbo  does  not  covenant 
for  the  title,  or  enter  into  any  warruily,  is  a  good  witness.  Biuby  v.  Qrteiuiaie, 
1  Stra.  445.  VA^  sell  a  horse  to  B.  with  a  warranty  of  sonndness,  and  B.  after- 
wards sell  to  C  with  a  like  warranty,  A.  is  a  witness  for  ^.  in  an  action  by  C  on 
the  warranty  :  for  the  horse  might  lie  sound  when  sold  by  A»  thoogfa  onsonnd  when 
cold  by  H.  ( so  that  the  liability  oiA,  is  not  a  neceaiaiy  consequence  of  the  reeoTery 
against  JL  Briggn  v.  CMcib,  5  Enp,  Cat,  99. 

8.  In  a  covenant  for  rent  npon  a  lease  by  .4.  to  B,  the  defendant  pleaded,  that  C. 
and  JD,  being  seised  in  fee,  before  the  demise  in  the  indentore,  demised  to  J5.  who 
entered  npoo  defendant^  possession.  The  replication  admitted  the  seisin  of  C.  and 
JD.  hot  stated  that  they  demised  to  plaintiff  before  they  demised  to  £.,  and  C.  was 
held  a  competent  witness  to  prove  the  point  in  issue,  fer  the  verdict  could  not  be 
given  in  evidence  m  any  action  which  might  afterwards  be  bronght  either  by  er 
against  him.  JKeff  v.  Barwood,  3  T  Bep,  308.  But  if  two  persons  are  contending 
for  the  possession,  «Ae  are  Upojf  rem  m  tHjfirent  rigfOe,  there  the  landlord  eoold 
not  be  admitted  a  witness  to  prove  the  demise.    Per  Bulub,  idid. 

S^JiA.  agree  to  indemnify  B.  (a  candidate  at  an  election)  agidnst  a  moiety  of  the 
expenses,  he  cannot  be  a  witness  for  C.  (an  agent  of  B,)  in  an  action  against  him  for 
expenses  incurred  in  the  election,  for  be  is  liable  to  a  moiety  of  the  costs  under  his 
indemnity.  TVeAnsney  v.  Themae,  1  ff.  Blade.  SOS. 

Persons  who  extjemlbf  liable  with  the  party  to  the  caose,  cannot  be  witnesses  to 
defeat  the  demand,  though  not  made  parties,  if  they  are  thereby  benefited : 

4.  Thus  a  man,  who  was  proved  to  be  a  partner  with  the  defendant,  was  not  per- 
mitted to  be  examined  for  the  porpose  of  proving  that  he  was  solely  liable,  and  that 
the  defendant  was  his  servant,  because  by  that  evidence  be  discharged  himself  fiom 
the  costt  to  which  he  was  Ikble.  Oeedaere  v.  Breame^  PeaheU  Com.  174.  But  if 
bis  supposed  partner  bad  released  him  from  those  costs,  be  might  have  been  a  wK- 
ness;  and  therefore  where  A.  being  sued,  pleaded  tbat  the  contract  was  made  by 
him  jointly  with  B.  which  fact  was  traversed,  B.  on  being  released  by  A.  was  per^ 
jnitted  to  prove  it  Tmmg  ▼.  Babmer^  1  E^.  Ca».  103.  Bat  if  two  persons  jointly  / 
eontraet,  and  after  the  death  of  one  an  action  is  brought  against  the  sarvivor,  the  next 

of  kin  of  the  deceasifd  eontrsetor  may  be  called  as  a  witness  for  tb«*  pUintiff,  to  prove 
the  joint  eontraet  i  for  the  mme  evidence  whieh  fixes  the  debt  on  the  survivor,  cre- 
ates a  charge  against  hiaiself  for  a  moiety.  Burton  v.  BurehaU,  B.  B.  Mil.  A$ 
Geo.  3.  Note.  In  this  case  there  was  no  other  witness.  If  co  an  action  brought  by 
A.  alone,  it  be  objfcted  that  >he  name  of  B.  is  used  as  a  partner  wKh  A.  and  there- 
fore that  the  action  in  the  name  of  A.  alone  cannot  be  snpporttni,  B.  may  be  called 
as  a  witness  to  prove  tbat  hi  fact  he  has  no  interest.    Porrniu  v.  CrM6y,  5  £^. 

Cat.  199. 

5.  Where  sereral  partners  of  a  ship  by  de^  appointed  a  ship'b  husband,  and  hn 
laid  oat  a  sum  of  mon^  fai  msaniig  the  whole  ship,  and  brosfbt  several  actions 


2M  WITNESSE9. 

Cb.  m.  t.  S.  *9^iist  etch  for  the  wliole  monej,  ||m  defendant  in  one  Mtion  wm  held  to  be  io- 

Pertoni  an-  oompttxifit  to  prove,  on  (he  trie!  of  cbe  odMr,  ttiat  tbe  money  wm  bid  ont  ■gatnrt 

aw^^rable     the  eooaeni  of  the  owuen;  French  ▼.  Baekhnue.  Samg  ▼.  Ftiktm^  S  Bwr  W. 

^^f^^'  6.  Id  an  aetion  againitan  admioiatrator,  a  eo-obligor  in  a  bond  to  the  erdtnaiy  un- 

^"^■•■^^  der  the  Statute  of  Dutribution,  vai  held  to  be  eompetent  to  prove  a  tender  of  the 

debt,  for  he  vea  not  intereated  b  that  eaoae,  end  the  hwrt  ptaibility  of  hia  beioif 

Uable  to  an  action  ia  a  eerteio  eventf  vea  no  objcetran  to  hli  teatimonj.    Carter  ▼• 

Paorce,  1  T.  Rep,  168. 

7.  No  peraon  who  haa  made  himaelf  liaUe  in  n  accondarx  degree,  aa  bail,  the 
guardian  of  an  in&nt  on  reeord  (  <^uiter&uck  ^,lArd  Hmtmgtomer^  1  Stra.  506,)  the 
firochein  CNny,  or  m  abort  any  peraen  who  haa  nodertaken  to  pay  the eoau,  (Bopkmt 
T.  Malet  S  Stra.  L0S6,  Cae.  Temp,  Bard,  9M,)  ean  be  examined  ai  e  witnem  for 
tbe  peraoo  en  whoae  behalf  he  haa  made  himaelf  liable  ;  hot  in  thete  aeaeathe  Coort 
will,  on  motiooy  permit  another  peraon  to  be  eabatitoted  for  him,  b  order  that  he 
may  be  a  witneaa. 

8,  In  an  aetion  by  the  obligee  of  n  joint  and  aefcral  bond  againat  one  of  the  obli- 
gora,  who  waa  aurety  for  another  who  had  beaome  bankmpt,  and  againat  whoae 
eaute  the  plabtiff  hnd  proved  hia  debt,  and  thereby  relinqaiahed  hit  aatiOB  againat 
hhnibyaeat.  Uof  Stat  49  Gee.  5»c.  ISl,  the  bankrapt»  not  haviog  obtained  hia 
eertifieate,  and  therefore  being  liabb  to  be  aoed  by  hia  awety  b  eaae  of  a  verdiet  by 
the  pbtntifT  againat  him,  ia  not  a  eompeteot  Witnem  to  prove  pnyoient  TWaouf 
V.  JDemdn^^  U  JSaM»  565. 


(FO  OfpersMi  (hetMilves  liable  charging  otheri,  vide  anU  (B.) ; 
or  coming  to  claink  property  in  ihemeelvee. 

1.  PiMOiria  who  are  primarily  Bable,  are  never  permitted  to  ehaife  othen  by 
their  evidenee  nntil  releaaed,  mdem  b  eaaea  where  they  atmid  bdifferent  i  and 
therefore  where  a  woHimen  haa  been  employed  to  do  work  ehont  the  henae  of  Jt, 
end  he  afbrwarda  bringa  an  nation  againat  another  workman,  who  eontneted  to  do 
the  whole  for  a  eerieb  aom,  A^  aannot  prove  thia  enae  t91  releaaed  by  the  penoD 
eo  brieging  the  aetion.  Aha  v.  CSWd^,  Peak^e  Cae.  98. 

8.  But  a  peraon  who  givea  a  bribe  to  another,  at  an  eleetionof  aaembera  of  Poi^ 
liament,  ia  a  eompetent  witnem  to  prove  the  bat  b  an  netbn  on  the  Stototo,  tbM^ 
he  thereby  diaahargea  himaelf  from  the  penalty  t  for  by  thia  proviriootheLcgialatare 
btrnded  he  rfiooM  be  a  witnem.  JMocuf  v.  jeaMnaen,  fFiUee^  4A  8e  the  penon 
bribed  ia,  in  like  manner,  a  witnem.  Atfft  v.  RarnKm^  before  Foernn.  J.  nt  Mu^ 
ien  Som.  AaMiea,eited  Oewp,  199, and  reported  by  the  naaae  of  JUmekr,  JKdOfinf, 
Soy,  <89.  Tbia  doetrine  waa  afterwarda  donbled,  (vUe  Edweuik  v.  Swrne^  5  Baei^ 
451,)  bnt  b  a  aubaeqaent  eaie  the  Court  eonArmed  kt  and  heM,  that  even  though 
tfie  witnem  btended  to  oae  the  verdbt  for  hia  own  indemnity,  yet  that  he  wnaa  wit* 
ifeem  of  neeemity.  Beward  v.  Shepteg^  4  Ekuf ,  180. 

9.  A  man  who  haa  been  arreated^  and  anflbred  by  the  SherHFte  eaenpe,  ia  e  eom* 
potent  witnem  to  prove  the  eaeape,  for  he  ia  not  dimharged  by  a  reoovery  i^abat 
the  Sheriflt  Goaa  v.  CmMran,  Peahe*e  Cae,  194.  Bex  v.  Warden  ef  the  ffeei, 
Bulm  JV.  P.  HT,  So  a  penon  reaeoed  ia  a  witnem  for  the  defendant  in  an  aetbft 
•gabtt  him  for  the  reaene.  WUttn  v.  Gory,  6  Jlibd.  811.  But  where  JL  brought 
trespam  agabat  the  Sheriff,  for  uking  hia  gooda  under  an  exeeutien  n^inal  B.  the 
Coort  held  that  B.  waa  not  a  wknem  to  diaprove  an  amigument  of  them  foom  him* 
aelf  10  A.  nnder  whieh  mignmeiit  A.  etanned.  Bkmd  v.  Jbitky,  8  B99.  &  A/. 
A*.  B,  331. 


WITNESSES.  J^jff 

4.  In  an  Mtion  sgftittit  the  aeeeptor  of  t  bill <if  eiehange,  brought  by  the  endonec»  ch.  m.  ■.  3. 
the  defendant  offered  to  call  the  endoner  to  prove  that  he  endorted  the  bill  to  the  Penootthem* 
plaintiff  to  reoeive  ai  agent  for  him,  and  that  he  was  itill  benefieiallj  entitled  to  it,  selves  liable, 
but  the  CoQit  held  him  an  incompetent  witness,  aa  eoming  to  prove  a  right  in  him-         ^^* 
self,  whieh  woald  be  benefited  by  defeating  tho  plaintiffs  aotioo.  ButMand  v.  Tani'  ■» 
kard^  5  T.  Bep.  57S, 

5.  In  an  aoiioa  of  trover  for  a  horse,  a  witness  may  be  called  to  prove  that  the 
plaintiff  agreed  (o  his  taking  the  horse  as  a  secqrity  for  money  doe  to  him  from  the 
plaintiff,  and  selling  it  if  the  money  was  not  paid  on  t  day  oertaan,  and  that  the  money 
not  being  paid  the  witness  aoeordiogiy  sold  the  horse  to  the  defendant  t  for  the  yer- 
diet  to  be  obtained  on  his  evidenee  will  not  avail  him  in  an  aeUon  to  be  brought 
agahist  him  by  the  plaintiff.  Air  ▼.  CuUing^h  Taunt.  18. 

6.  Where  two  persons  have  joined  in  a  promissory  note,  and  the  payee  brings  an 
aotion  againat  one  only,  be  may  eall  ihn  other  to  provn  ihn  ^naiara  of  the  defend* 
ant.  T9Tk ▼.  mtt^ SM^S.7U 


SECTION  IV. 

OfpifWM  tncampeieni  by  reatan  9f  their  relaUon  to  the  parties. 

Ih  the  preceding  sectionst  our  attentioo  was  confioed  to  per-  S^;J^'/*^^ 
aons  whose  eyidence  is  excluded  on  account  of  imbecility^  crime»      wife. 
or  interest    We  are  now  to  consider  those  who  stand  in  a  dif-  -— .^-« 
ferent  situation*  and  are  excluded  not  by  reason  of  any  disability^ 
but  on  account  of  higher  duties,  either  domestic  or  public,  bind- 
ing them  to  silence* 

It  has  been  before  mentioned,  that  no  one  can  be  a  witness 
for  himself;  and  it  follows  of  course,  that  husband  and  wife, 
whose  interests  the  law  has  united,  are  incompetent  to  give  evi- 
dence on  behalf  of  each  other ;  or  any  other  person  whose  in- 
terests are  the  same  :*  and  the  law,  considering  the  policy  of  Bni.  N.  P. 
marriage,  also  prevents  them  from  giving  evidence  against  each^' 
other;  for  it  would  be  hard  that  the  wife,  who  could  not.be  a 
vritness  for  her  husband,  should  be  a  witness  against  him :  such 
a  rule  would  occasion  implacable  divisions  and  quarrels  between 
tiiem.(a) 

*  Therefore,  If  two  persons  are  jointly  uidieted  for  an  aivnlt,  the  wifb  of  one 
eannot  be  admittod  as  a  witnesa  for  the  others  Bex  ▼•  Frederick  and  Trnqf^  S 
S9l»ti.  1095. 


(a)  MMdlg^kkhhBuUe  tfWndence,p.  181, says,  that  he  has  not 
any  ooan  efMfh  treaam  where  the  wlfis  waacsanUned  as  a  witneas  against  her  boa- 


Ifa  Atlftendbeindietedfnndoa  hia  trial  JoioiOly  with  olhtrt,  thnwifeit  nota 


2IS  WITKE88ES. 

Ch'  iiLt.8.     Hie  rale  extends  even  to  criminal  prMecntions,  except  tke 

^'^^^j^'^  case  of  high  treason,  where  it  has  been  said,  the  law  deems  the 

_.._^  allegiance  dve  to  the  Crown  paramonnt  to  every  private  oUiga- 

Vide  1  tion :  (thoQgh  even  this  has  been  doabted)  and  as  we  have  before 

flLdT  408  *   ^'^^  ^^  witnesses  in  some  degree  interested  may  be  admitted 

1  HaL  P.  c.  where  absolute  necessity  reqoires  it,  so  where  the  basband  has 

nfwk.  P  c    ^™°^^^^  personal  riolence  on  the  wife,  she  may,  from  the  ne* 

lik  %  e.  4S,   cessity  of  the  case,  be  examined  as  a  witness  agunst  him ;  as 

^^^  in  the  case  of  Lord  Audky^  who  was  indicted  for  assisting  in 

JiJ^J^''*    the  rape  of  his  wife ;  and  though  the  propriety  of  this  decision 

Hntioii,  115.  was  at  one  time  doubted,  yet  reason  seems  strongly  to  support 

lUfB.  I.  '    it ;  and  more  modem  cases  have  adopted  the  practice,  and  ad- 

fste!^  s^^'  mitted  her  evidepce  against  her  husband  of  personal  violence,  or 

ill-treatment  of  herself.(6) 

It  is  clearly  settled,  that  a  woman  who  never  was  legally  the 
Bttl.  N.  p.     wife  of  a  man,  though  she  has  been  in  fact  married  to  him,  may 
be  a  witness  against  him;  as  in  an  indictment  for  bigamy,  the 
first  marriage  being  proved  by  odier  witnesses,  the  second  wife 
^it'  ''i6^'  ™^^  ^  examined  to  prove  the  marriage  with  her,  for  she  is  not 
dejure  his  wife  :  so  if  a  woman  be  taken  away  by  force  and 
married ;  on  an  indictment  against  the  husband  defaeio,  founded 
on  the  Statute  3  Hen,  7,  she  is  a  witness  to  prove  the  fact,  be- 
cause the  contract  of  marriage  being  obtained  in  express  viola* 
s  Hal.  P.  C  tion  of  that  law,  has  no  binding  operation.    But  on  an  indict^ 
ment  for  bigamy,  the  first  wife  is  no  witness  to  prove  her  mar- 
riage, because  she  is  legally  his  wife,  and  therefore  incompetent 
to  give  evidence  against  him.    And  if  a  woman  who  was  once 
legally  the  wife  of  a  man,  be  divorced  a  vinctdo  nuUrimomi  by 
Twrtietoo*     ^^^  ^^  Parliament,  she  cannot  afterwards  be  called  as  a  witness 

Appead.  —---.— -_----------.^«---—«^-_-..«..--__««_.«._«___..,..^_«-—«__^^ 

eompeteot  witneM  for  toy  of  the  defendantB.  Commonwealth  t.  EatUmd  et  ol. 
1  Moot.  Rep,  15. 

Quere,  Can  a  hoiband  be  admitted  to  prove  a  fiwt  whieh  amooDtito  adalteij  ia 
tbe  wife,  as  it  it  againft  good  oiannen  aod  eomiDOO  deoetiej  (hat  meh  evideneo 
should  be  received.  TV  JnhabUanU  of  Canton  t.  Bentley,  1 1  Man,  J?^.  Ul. 

If  the  wife  of  the  obligor  attest  the  bond,  she  is  oo  witness,  and  proof  of  her  hand 
writing  will  not  be  reeeived.  AWrus  v.  BrickeU,  1  Hdjfw,  Sep.  19. 

In  suits  in  which  the  husband  is  not  immediately  and  oertainlj  interested,  but 
may  be  so  eTentuaUj,  tbe  wife  it  a  eompeteot  witness,  and  the  jury  are  to  judlgeof 
her  credibility.  Baring  ▼.  Reeder,  1  An.  U  Munf.  Rep.  15i. 

The  declarations  of  the  wi/e,  will  not  be  received  for  or  agamst  her  hubamdL  Lee. 
of  WaUon  V.  Bailey^  1  Bbm,  R^.  470.^Ah.  Ed. 

(6)  The  deposition  of  a  wife  oo  her  death  bed,  ehargfaig  her  husband  with  maiw 
dering  her,  was  admitted  as  evidence  against  her  husband,  on  hb  trial  fbr  the  mur- 
der. JPmmefhania  ?.  Stoop9,^ddi9.  Rep.  d32^Ali.  Ed. 
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against  him  to  prove  any  fact  which  happened  daring  the  cover-  Ch.  III.  •.  4. 
ture;  but  she  is  competent  to  give  evidence  of  transactions  ^'"^J^'"** 
which  took  place  subsequent  to  the  divorce.(c)  ^ 

The  rule  of  law  does  not  merely  prevent  a  husband  or  wife 
from  giving  evidence  for  the  purpose  of  criminating  each  other* 
it  goes  much  further,  and  precludes  any  evidence  which  has  the 
ieast  tendency  to  it,  or  which  directly  prejudices  the  civil  rights 
of  either.  Neither  in  a  civil  action,  nor  a  criminal  prosecution, 
are  they  permitted  to  give  any  evidence  which,  in  its  future 
effects,  may  criminate  each  other ;  and  this  rule  is  so  inviolable, 
that  no  consent  of  the  other  party  will  authorise  the  breach  of 
it.(<f)  But  in  civil  actions,  where  neither  is  a  party,  the  wife 
may  be  called  as  a  witness  to  prove  facts  which  may  eventually 
charge  the  husband  with  a  debt.* 

(c)  State  ▼.  PhdpB^  S  Tyl,  Hep.  d74«— Ax.  Eo» 

(d)  Where  ihe  vife  acts  •«  the  agent  oT  the  hoiband  in  the  mattagement  of  a 
Cavern,  he  being  ioMne,  her  deelarttkmt  shall  be  veeeived  ai  evidence  againtt  the 
hnaband.  Bughf'**  adms.  ▼.  Stokes^B  adstu.  1  Baya.  Rep.  383. 

In  an  information  against  the  xdfe^  for  adolterjr,  the  husband  cannot  be  a  viineas. 
State  V.  Gardner^  1  Rwn*8  Rep.  485.— Ax.  Ed. 

*  In  an  action  for  a  malicious  prosecutiDn,  the  defendant  was  willing  that  the  plain* 
tifTs  wife  should  be  examined.  Lord  Habdwickb,  <•  The  reason  why  the  law  will 
not  suffer  the  wife  to  be  a  witness  for  or  against  her  hoibaiid,  is  to  preserve  the  peaoe 
of  families,  and  therefore  I  shall  never  encourage  such  consent  ;'*  and  she  was  not 
examined.  Barker  v.  Sir  WooUton  Dixie,  bart.  Caae»  Temp.  Hard.  864. 

In  ejectment  the  plaint  iff  made  title  to  his  lessor  to  the  lands  in  question,  as  aon 
and  heir  to  Jerome  Jaquet,  and  Uamuih  his  wife,  in  right  of  Hanrmh,  The  de- 
fendant gare  in  evidence  that  Jerome  Jaquet  was  married  before  he  was  married  to 
Hannah  f  and  the  woman  to  whom  it  was  supposed  he  was  married  belbre,  wat 
produced  at  the  trial,  (Sum.  Assi^.  13  W.  3,  at  MaidstotUt)  to  prove  thia marriage. 
The  council  for  the  plaintiff' oppnseiJ  her  testimony,  because  she  swore  for  her  mU 
vantage  \  viz.  to  have  a  hosbahd,  the  husband  being  then  living.  But  aevertheleM 
GoVLD  J.  of  the  King's  Bench,  then  Judge  of  assize,  admitted  her  testimony.  Bat 
afterwards  the  same  title,  between  (he  same  parties,  was  ti  ied  before  Holt  C.  J. 
at  the  assizes  in  March,  at  Maidttene,  1  ^nne,  Reg^  and  he  refused,  after  debate, 
to  admit  the  former  wife  to  be  a  wtineu  for  this  purpose :  but  upon  other  evidence, 
the  former  marriage  was  proved  to  the  satisfaction  of  the  jury,  being  gentlemen,  .   , 

whereupon  they  found  a  verdict  for  the  defendant.  But  in  the  same  trial  before 
GoiTU)  J.  the  jury  found  a  verdict  for  the  plaintiff*.  Broughton  v.  Harper^  2  herd 
Raym.  752, 

In  an  ac*«on  by  a  plaintiff^  as  a  feme  sole,  for  goods  sold,  &o.  Ihe  defendant  called 
the  hnsband  a*  a  witness,  to  prove  that  she  was  a  married  woman ;  and  he  was  ad* 
mitted,  and  the  plaintiff'  was  nonsuited.  On  a  motion  to  set  it  aside,  the  majority  of 
the  Court  thought  he  was  not  admissible  on  the  ground  of  policy }  Bullbb  J.  doubted 
at  first,  upon  the  ground  that  the  husband  was  not  interested  in  that  case,  but  he  af- 
terwards acceded  to  the  opinion  of  the  Court,  upon  the  broad  ground  adopted  by 
them,  of  th«  impolicy  of  permitting  husband  and  wife  to  give  evidence  for  or  against 
each  other.  Bentle]f  v.  Cook,  cited  9  T.  Rep,  865,  s 
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In  like  manner,  at  the  law  respects  the  private  peace  ef  men 
it  considers  the  confidential  communications  made  for  the  par- 
pose  of  defence  in  a  Court  of  Justice.  Bj  permitting  a  man  to 
intrust  his  cause  in  the  hands  of  a  third  person^  it  establishes  a 
confidence  and  trust  between  the  client  and  the  person  so  em- 
ployed. A  eoutiMd,  solicitor  or  aUomey^  cannot  conduct  the 
cause  of  his  client  if  he  is  not  fuUj  instructed  in  the  circum* 
stances  attending  it :  but  the  client,  could  not  give  the  instmc- 


In  the  eaie  of  the  Kin^  ▼.  The  bihabUanit  of  CUveger^  t  T.  Rep,  263 :  On  an 
■ppeal  againat  an  onler  of  remoral,  the  respondents  proved  a  marriage  in  faet  be* 
tween  the  paa|»ers  t  and  the  appellants  contewling  that  the  hosband  had  a  former 
vife  living,  oalled  him,  bat  he  denying  the  fact,  thejr  offered  to  call  her  for  the  per* 
pose  of  proving  it.  The  setsioDs  rejected  her  evidenee,  and  the  qoestioa  aoming.oii 
before  the  Coort  of  King's  Bench,  the  Judges  of  that  Court  were  also  of  opioioh 
that  she  was  an  incompetent  witness.  Amrnvmst  J.  said,  "The  ground  of  her  in- 
competency arisea  from  a  principle  of  pnblio  policy,  which  does  nol  permit  bndbwid 
and  wife  to  give  evident  that  may  even  tend  to  criminate  each  other.  Tbe  (tljec- 
tioQ  is  not  confined  mt-rely  to  eases  where  the  hnsband  or  the  wife  are  directly  ae* 
eased  of  any  crime,  bat  even  in  eollateral  caaes,  If  their  evidence  tenA  that  way,  it 
■hall  not.  be  admitted.-  Now  here  th«  wtf<»  wm  otMmd  to  contradict  what  her  hoa- 
baod  had  before  sworn,  and  to  prove  him  gnllty  of  pe^ry,  as  well  as  bigamy  ;  ao 
that  the  tendency  of  her  evidence  was  to  charge  him  with  two  crimes.  However, 
thongh  what  she  might  then  swear  coald  not  be  given  in  evidence  on  a  SQbseqoent 
trial  for  bigamy,  yet  her  evidence  might  lead  to  a  charge  for  that  crime,  and  oaoae 
the  husband  to  be  apprehended.  In  that  point  of  view,  therelore,  I  am  of  opinioo, 
that  her  testimony  ought  not  to  have  been  received,  because  it  is  an  established 
maKim,  that  husband  and  wife  shi«ll  not  give  evidence  to  criminate  each  other.*' 
Gioss  J.  aftid,  "  The  general  rule,  as  to  husbsnd  and  wife  being  witnesses,  waa 
fiainfled  net  on  intert- st,  but  on  policy ;  by  which  it  was  establis|^ed,  that  a  wife 
should  not  be  oalled  to  give  testimony  inany  degree  to  eriminate  her  kuMbandj^^  and 
Lord  Halb  says,  that  she  shall  not  be  called  even  indirectly  to  criminate  him ;  and 
that  rule  seems  to  have  gnremed  all  the  decisions  from  that  time  to  the  present. 
The  true  and  just  ground  of  objection  is  not  that  of  mterest,  but  is  founded  on  the 
political  meonvenience  of  causing  dissentions  in  familaca,  between  hasbaad  and  wife, 
and  so  it  is  put  by  Lord  Hale. 

In  Daviee  v.  Din-woody,  4  7«  Rep.  STS,  which  was  an  action  brought  by  tfte 
trustees,  under  a  marriage  settlement,  whereby  goods  were  secured  to  the  wife, 
•gainst  the  SherilT  for  taking  t^ro  ander  an  exerution  against  the  husband ;  he  waa 
called  to  prove  the  identity  of  them  :  an  ol^ection  was  made  to  him  on  account  of 
interest  {  and  on  the  ease  coming  before  tbe  Court,  the  plaintjflPk  dounsel  argued 
that  she  was  not  interested  j  but  it  was  answ^-red  per  Lor*l  Kestoit  C.  J.  that  inde- 
pendently of  the  question  ot  interest,  husbands  and  wives  are  not  admitted  as  wit- 
nesses, either  for  or  against  eachtither  :  fit>m  their  being  so  nearly  connected,  they 
•re  supposed  to  have  such  a  bias  upon  their  minds,  that  they  •re  not  to  be  permitted 
to  give  eviitenoe  for  or  againnt  each  uther. 

It  is  observed  in  the  text,  that  between  third  persons,  a  wife  may  be  admitted  to 
give  evidence,  which  throws  the  demand  upon  her  husband.  Thus  in  an  action 
•gainst  thi'  daughter's  husband  for  her  wedding  clotlirs,  her  mother  was  admitted 
to  give  evidence,  which  shewed  that  they  were  delivered  on  the  credit  of  the  mo- 
thcr'ahniband.  IFfttknyuv./oAiwon,  1  iS'^a.  50i. 
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• 

'  tions  with  safety,  if  the  facts  confided  to  his  advocate  were  to  Ch.  m.  i.  4. 
be  disclosed.  Barristers  and  attorneys,  therefore,  to  whom  facts  ^fiJS^*^ 
are  related  professionally,  daring  a  cause,  or  in  t^on temptation  * 

of  it,  are  neither  obliged  nor  permitted,  though  they  should  sO(n]>,Barre 
far  forget  their  duty  as  to  be  willing  to  do  so,  to  disclose  the  ^  ^*f  y^' 
(acts  so  divulged,  during  the  pendency  of  that  cause,  or  at  any  77. 
future  time /e)  and  if  a  foreigner,  in  communicating  with  his,^,^^ 
attorney,- has  recourse  to  an  interpreter,  he  is  equally  bound  to  Smith,  Peak, 
secrecy .(1)    But  where  the  attorney  himself  is,  as  it  were,  a^^*^*^' 
party  to  the  original  transaction,  as  if  he  attest  the  execution^  of  (3)  Vide  Doe 
a  fraudulent  deed,*(2)  was  present  when  his  client  was  sWorn'^*;™;J^JP  '^' 
to  answer  in  Chancery^S)  or  employed  as  the  steward  or  agent.fCowp  846. 

Bui.  N.  P. 

•  ^4.  «  SiTi. 

il«2,  oontni. 

(e)  Ad  agent  b  boanif  lo  give  in  evirienee,  eonfideiHiil  commanieaticma  made  tn  him 
as  meh.  AAiMt  9.  Comefyt,  i  DaU,  fUp,  439.  Vide  Mmi^^  let.  ▼.  fmikrm, 
ibid,  64.— Ax.  £d. 

•  On  thia  prioeipte  Abbott  C.  J.  held  that  on  a  queation  irtietber  the  defiendantfe 
were  pertnera  or  not,  an  attorney  who  bad  been  eonmlted  bj  them  profeariaoailf  , 
•a  to  the  diaaolotiqo  of  their  partoenhip,  might  b**  called  to  prove  that  faet,  and 
atated  the  rale  to  be,  tK»t  tlw  proiMtion  wm  only  extended  to  those  eon munieadooa 
whieb  related  to  a  cauif  existing  at  the  time  of  the  oommanieatiTD,  or  thea  about  te 
beoomroeneed.  WatUntwrth^,  ffanuhcrw,  thed  i  Brod.  U  Bing',5,  Bui  in  the 
eoae  of  Cromach  ▼.  MeaUkcote,  ibid,  the  Coart  ol  Common  Pleat  ruled,  that  an  at- 
torney who  had  been  applied  to  draw  a  bill  of  mie  of  g<KMli^  whieh^e  refused,  000- 
sidering  it  as  fraudulent,  eoold  not  afterwards  diielotc  the  commonieation  then  made, 
eoosideriiig  it  as  a  eonfidenee  whieh  ought  not  to  be  broken.  RicHAinaoBt  J.  mid, 
«  Suppose  the  saae  of  an  attorney,  eonwlted  00  the  title  to  an  estate,  where  there 
waa  a  defect  in  the  title,  ean  it  be  eootended  that  he  would  ever  be  at  liberty  to  di» 
nilge  the  flaw."  QHsre,  Is  not  the  one  eaae,  that  of  a  eonfidential  eommuhicalioo 
of  a  pre-exiating  fast,  and  the  other,  the  doing  of  an  aet  in  whieh  the  attorney  either 
does  become,  or  is  ivf  ited  by  the  party  to  beeome  a  pertieipamr  I 


t  WilMm  T.  Aufo/,  4  T.  Btsp,  753.  In  an  aelieii  on  the  Bribery  Aet,  IT  Band^ 
leif  was  sailed,  who  deposed,  that  preVioos  to  the  dissolution  of  Parliament,  in  the 
spring  of  1790,  be  had  rreeived  letteis  from  the  defendant,  whieh  he  had  gtren  to 
Mrs.  Handletf,  witb  direotions  to  destroy  them  ;  but  did  not  know  whether  she  had 
done  so  or  not.  B,  BamUnf  was  then  ealled,  whn  mid  he  had  the  1-tten  in  ques- 
tion, whieh  he  reeeived  from  Mrs.  B,  and  that  fV,  H.  was  at  that  time  under  proae- 
evtkm  for  liribcry,  and  he  wished  to  render  him  what  sssistanoe  he  ooald.  That 
Mrs.  H,  had  desned  him  to  destroy  the  letters,  but  that  he  had  bept  them.  That 
tbere  was  no  aetion  now  pending  asainst  W,  B.  but  the  two  years  were  not  expired. 
The  letters  were  not,  as  be  knew  of,  pat  ioco  bis  hands  with  W,  Wt  printy,  but  he 
had  k<-pt  them  with  hts  privity  or  eonsent.  9f,  B  had  indeed  desired  him  to  de« 
atmy  them,  but  he  had  not  done  so,  for  the  same  reason  aa  he  had  ooi  oomplied 
wkb  the  like  request  from  Mrs.  B  oamrly,  that  he  had  sooii  alter  tbe  eleetioo 
atated,  that  W,  B,  aeted  only  under  the  direetioii  of  the  defendant  m  tbe  eleetwn 
bosineas.  He  further  stated,  that  be  was  not  then  coDeemed  in  eacryinipon  enj 
soit  for  fK  J7. ;  thnt  he  never  was  attorney  in  any  action  of  indemnity  t  that  be  had 
been  applied  to  bf  ^.  if .  to  be  eoneemed,  hot  bad  deelioed  it  1  giriag  at  amaoD, 
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Ch.  in.  1. 4.  and  does  not  gain  hiB  knowledge  of  it  merely  bj  Die  reloHon  of 
confi^Jei^  ^Ae  client,  the  rule  does  not  applj,  for  in  these  cases,  there  was 
.  no  professianal  confidence,  and  he  stands  in  the  same  situation 

Cobden  v.  M  everf  Other  person^/)  In  like  manner,  where  after  the  com- 
^^'*'''?^*^'^*  promise,  though  before  the  final  conclusion  of  a  cause,  a  partj 
told  his  attorney,  by  way  of  exultation,  that  he  had  succeeded 
in  recovering  a  sum  of  money  to  which  he  was  not  entitled ;  it 
was  held  that  the  attorney  might  prove  this  fact ;  because  it  was 
not  a  confidential  coQununication  for  the  purpose  of  enabling 
him  to  conduct  the  cause ;  and  for  th^  same  reason,  if  an  attor- 
ney in  the  course  of  a  cause  interrogate  a  witness,  as  to  his  know- 
ledge of  certain  facts,  and  such  witness,  on  being  called  in  ano- 


tbaC  he  W91  under  SherUT,  and  a  ifiaterial  witneis  in  the  cause.  That  he  had  not 
employed  W,  IP4  attorney  for  him»  but  that  fV,  H:  hadconttUtedfum  of  hisfirojiss- 
iion  at  a  amfidential  pej^ton,  and  had  applied  to  him  both  before  cmd  after  he  had 
received  the  letter:  He  had  dedred  the  vntnen  to  conndt  vrith  hie  attorney  ^  vhich 
he  had  done,  a»  toell  at  vdth  W.  H  himtelf  The  lettert  vere  tommmdcated  to  him 
tn  amtequence  of  W.  H.  appl^i^  to  him  proftttio*taliy.  On  this  case  Mr.  B  Tbomp- 
80S,  who  tried  t^e  e«u»e,  ihoiight  that  B.  H.  was  eonSdenrially  employed  by  W^  H. 
and  that  therefore  he  could  not  be  examined ;  but  the  CcHirt  afterwards,  being  of  a 
contrary  opinion,  granted  a  new  trial. 


( 


(/)  A  professional  man,  not  emph»yed  by  a  party,  is  a  good  witness  against  him, 

though  bis  knowledge  bp  derived  in  tbe  course  of  business.  Hoffmanet  al.  v.  Smith, 

1  Cainet^Rep,  157.  Et  vide  Heitteri.Davi8,3Yeatet^ Rep.\  MlUy,  Gritwold,i 

Boot'tRep,  383.  Sherman  v.  Sherman,  ibid.  486.  CalHntr,  Lee,2Root^t  Rep,S63. 

But  terms  of  compromise,  offered  by  an  attorney  to  his  client's  creditors,  are  noi 

confidential,  and  roust  be  disclosed.  M^Tavith  t.  Dftnmng,  JhOh.  JV*.  P.  Ca»^  82. 

It  does  not  apply  to  a  student  in  tiM  office  of  an  attorney.   Jindrewt  et  al.  ▼.  Soio^ 

'-  mont  et  al,  1  Petert*  Rep.  356.    - 

'    An  attorney  or  «o«Dsel  cannot  testify  as  to  communications  made  by  a  client, 

,  irhilst  the  relation  of  attorney  or  counsel  and  client  subsists.    Tordan  v.  Rett,  15 

Johnt.  BepA9^,  MTavith  et  al.  yr.  Dunning,  Anth.  JV*.  P.  Cat.  US. 

/    But  though  he  cannot  be  compelled  to  produce  a  deed  or  other  instrument  en- 

/  trusted  to  him  by  bis  client,  nor  to  disclose  its  date  or  contents,  yet  he  may  be  called 

/    as  a  witness  to  prove  iu  existence,  and  that  it  is  in  his  possession,  so  as  to  entitle  the 

I    opposite  party,  on  his  refusing  to  produce  it  on  the  tiial,  after  notice  for  that  pur- 

.    pose,  to  give  parol  evidence  of  its  contents.   Brandt  ex,  d.  Van  Cortland  et  aL  t. 

Klein,  17  Johnt.  Rep.  335. 

An  attorney  or  counsel  of  the  plaintiff  or  defendant,  may  be  cofflpelled  to  testifj 
whether  a  deed  described  by  the  adverse  party  is  in  his  possession  or  not,  so  as  to 
Mthorise  the  other  party,  on  his  refusing  to  produce  it,  after  notiee  for  that  purpose, 
►     to  give  parol  evidence  of  iu  contents.  Jachton  ex.  d.  J^eihon  et  ux.  v.  J^  Vey 
etal.\%  Johnt.  Rep.  330. 
An  attorney  or  counsel  of  one  of  the  parties,  may  be  called  to  testify  to  a  collata^ 
j  fact  within  bis  knowledge,  or  to  a  fact  which  he  might  know,  without  its  being  en-. 
\  trusted  by  his  client.    Johnton  v.  Daveme  et  al.  19  Johna.  Rep,  134.    EnHer  v. 
J)avit,9  Teatet*  Rep.  4.— Am.  Ed. 
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ther  cause,  give  a  different  account  from  that  formerl j  related  ch.  ni.  s.  i. 
by  him  to  the  attorney,  the  adverse  party  may  call  the  attorney  P«^*5j8'o"«i 
to  discredit  the  witness  by  proving  the  relation  made  to  him  on  ' 

such  examination:  so  where  a  notice  to  produce  papers,  had  vi,..Beikiev»« 
b^en  delivered  to  an  attorney  in  the  course  of  a  cause,{l)  it  was^^  '."^"^**>j*s» 
held  that  the  party  giving  such  notice  might  call  the  attorney  to  Cii»e'"n^sl.* 
whofh  it  was  delivered  to  prov«  the  contents  of  it  '^^'  ^^3. 

This  rule  of  professional  secrecy  extends  only  to  the  case  of(i)Spcncei.r 
facts  stated  to  a  legal  practitioner  for  th©  purpose  of  enabling^*  ^cimien- 
him  to  conduct  a  cause  ;  aad  therefore  a  confession  to  a  clergy-  357,' 
man  orpriest»  for  the  purpose  of  easing  the  culprit'd  conscience,  Sparke's 
the  statefhent  of  a  man  to  his  private  friend,  or  of  a  patient  to  p^'ate'l*^*^ 
his  physician,  arc  not  within  the  protection  of  the  law.     WeCH«e»,77. 
should  certainly  thinli^  that  the  firiend,  or  the  physician,  who  £lfg,t^Ii* 
vohmiarily  violated  the  confidence  reposed  in  him,  acted  dis-  ^^^^  ^}  ^^' 
honourably ;  but  he  cannot  withhold  the  fact,  if  called  upon  in     '    ^' 
a  Court  of  JuMice.(^) 

Where  a  man  has,  by  putting  his  name  to  an  instrument,  given 
a  sanction  to  it,  he  has  been  held  by  some  Judges  to  be  precluded 
or  estopped  from  giving  any  evidence  in  a  Court  of  Justice    * 
which  may  invalidate  it ;  as  in  the  case  of  a  party  to  a  bill  of  \lcle  WaKon 
exchange  or  promissory  note,  who  has  been  said  not  to  be  an^.R^II^^e! 
admissible  witness  to  destroy  it,  on  the  ground  tiat  it  would  be 
enabling  two  persons  to  combine  together,  and  bj  holding  out  a 
false  credit  to  the  world,  to  deceive  and  impose  on  mankind. 
On  this  principle  it  was  held,  that  an  endorser  could  not  be  a 
witness  to  prove  notes  usurious  in  an  action  on  &  bond  founded  ibid. 
on  such  notes,  though  the  notes  themselves  had  been  delivered 
up  on  the  execution  of.  the  bond.     At  u>ne  time  this  seems  to 
have  been  understood  as  a  general  principle,  applying  to  every  g^^^^^  j^^^ 

kcr,  Append . 

y  (^)  A  confidential  commercial  agent  or  fiictor,  may  be  eonpeUed  (o  ^ire  evi. 
/  dcBce,  even  of  matters  corifidentialljr  eommunicatcd  to  him.  Holmes  v.  Come^yt^ 
^  1  DuU.  JRep.  439. 

Sed  dttbitatWy  in  MorrU't  les,  v.  VmukreUy  1  Do,  G6. 

A  cooiideniiBl«|ei'k,  is  not  privileged^from  giving  eTideoce  of  facts,  which  his  situ- 
I  ation  as  clerk  enabled  him  to  know.     Corp  v.  Hobimon,  C,  C,  Oct,  1809,  M.  S, 
Rep. 

/  Confessions  made  to  a  Roman  Catholic  ctergr'man  in  confidenee,  and  whose 
dutj  it  is  to  receive  atiricular  confessions  aceording  to  the  canons  of  that  church, 
wUl  BOt  be  received  io^vtdf'iiee.  Smith^e  Cau,  it  A*.  York  City  Jfall  Recorder^  77. 
Et  %ide  note,  ibid.  p.  80.  Et  Yiile  PhHip§'4  Ca$e  reported  by  W,  S^mpsoti,  esq. 

Tel  admissions  mad*  by  a  prisooer  to  a  dirioe  of  the  ProtfsUnt  churches,  will  be 
reecived.  ibid,  77.— Am.  Ed. 


8Sf  WITNESSBS. 

Ck  m.  1. 4.  Species  of  written  instrument  ;(A)  but  in  a  case  where  an  under- 

ETvT^gilld**  writer  of  a  policj  of  insurance  was  called  to  prove  the  instm- 

aninatrumeot^ment  TCHd  as  against  another  underwriter,  and  objected  to  on 

^  this  ground ;  the  Court  declared,  that  it  extended  only  to  nego- 


ESTOPPELS. 

(/«)  Vide  ante,  p.  71,  n.  (ti). 

irUie  prineipal  in  the  letter  of  attoi*ney  onder  seal,  g^ive  it  a  fHlie  anterior  date 
for  the  porpote  of  leftalhing  prior  acts  of  the  attonivjr,  he  is  €tt9pped  to  aver  or 
prove  I  hat  it  was  ia  bet  exeented  at  a  suhaequeot  period.  MUHken  ▼.  Coombs, 
1  GreetU.  Rep.  343. 

A  graator  will  not  be  permitted  to  explain  his  own  deed,  even  where  he  is  not  in- 
terested. Revere  v.  Lemtard^  1  Ma»9,  Rep,  91. 

In  ejectment,  (he  defvnoe  set  up  wai  a  ooovef ance  from  the  plaiatiff  to  a  third 
penon  before  the  suit,  and  to  repel  this  the  plHintifT  was  permitted  to  prove  that  at 
the  time  of  executing  the  deed,  both  the  grantor  and  grantee  were  out  of  posaesMon. 
Phelp9  T.  Sage,  2  Day^i  Rep,  151. 

A  deed,  which  on  the  face  of  it  purports  to  be  a  defeasance,  and  to  be  exeeoted 
at  the  same  time  with  another,  estops  both  parties  from  aqfing  to  the  eootraiy • 
BrUJ^  V.  Weilingtsn^  I  Mass,  Rep.  St9. 

If  a  tenant  in  a  vrit  of  entry,  wherein  a  freehold  is  demanded,  plead  the  general 
issue,  he  thereby  sdmits  that  he  Is  tenant  of  the  freehold,  and  is  estopped  from 
proving  that  he  bis  not  the  freehold,  but  In  a  tenant  at  will .  K&Ueran  v.  JS^^oims, 
AMass.  Rep,  443. 

A  confeuion  by  «  plaintiff  on  record  of  the  truth  of  the  defendants  plea  of  pleme 
adndnistravit,  woud  forever  be  an  ^stoppel  to  him  m  maintaining  another  actioo 
for  the  same  cause.  RUni  v.  WMtney  aim,  ibid.  690. 

So  if  one  endorse  a  writ  with  his  name  only,  without  adding  the  eapaeity  m  whieh 
he  aeia,  he  will  be  estopped  from  denying  tluit  he  endorsed  as  the  plaintiff^  agsot* 
Gilbert  v.  J^antueket  Bank,  5  Do.  97. 

Where  a  security  is  in  faet  made  contrary  to  the  provisions  of  the  Statute,  the 
party  attempted  to  W  charged  is  not  estopped  from  ailing  any  faets  wUeh  shew 
iu  illegality.  Famr  adm,  ir.  Barton  ei  aL  ibid.  395.  Bayley  ei  oLw.  Taberet 
aL  ibid.  836. 

A  person  having  i  right  to  recover  in  a  real  action,  is  not  barred  by  the  ezecatiOD 
of  a  deed  purporting  to  be  a  conveyance,  but  by  which  his  right  does  not  pass  onleaa 
by  way  of  estoppel,  as  between  the  parties  to  the  deed.  Wblcot  etoL^,  Kmgbi  et 
a/.  6  Z>o,  491. 

If  in  the  course  of  pleadings,  the  party  who  reliea  on  matter  of  estoppel,  has  no 
opportunity  to  plead  it,  he  may  shew  it  in  evidence,  but  when  the  matter  to  which 
the  estoppel  appliei  is  directly  averred  or  denied  by  one  party,  and  the  other  taken 
issue  on  the  faet,  instead  of  pleading  the  estoppel,  he  waives  it,  and  the  joiy  are  at 
liberty  to  find  the  troth.  Roiourdy.  MUchelU  U  Mast.  Rep.  241. 

The  assignee  of  a  reversion  sues  in  debt  for  rent  which  was  reserved  by  deed,  to 
which  the  lessee  pleads  a  parol  agreement  between  him  and  the  lessor,  made  before 
t^e  demise,  by  which  he  was  to  lend  to  the  lessor  a  sum  of  money,  the  intereat  of 
which  was  equal  to  the  rent  reserved,  and  payable  on  the  same  days,  and  that  the 
rent  and  interest  should  he  mutually  set  off  against  each  other.  It  wan  holden  a 
good  defence  to  the  action,  and  that  defendant  was  not  estopped  from  pleading  it. 
Farley  v.  Thompton,  15  Do.  18. 

In  an  action  by  a  mortgagee  for  possession  of  the  mortgaged  premises,  (he  mort- 
gagor defended  on  the  ground  of  usury ;  but  failing  in  pft>ofa  the  mortgagee  had 
jodgment.    Afterwards  the  mortgagor  oonveyn  his  right  to  a  third  pemoo,  vho 


■     f 
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inttrumenU*  and  he  was  admitted  to  give  evidence  de-  Ch.  iii.  ■.  s, 
stractive  of  the  policy.    It  had  been  in  former  ca8e8(l)  deter- ^^^^'l'*^^^ 
■lined,  that  a  man  attesting  the  execution  of  a  will  was  not  an  instruraent, 
thereby  estopped  from  proving  the  insanity  of  the  testator,   ^' 
tbouth  it  went  mach  to  his  credit;  and  in  a  late  case,(2)  in,,^  „,. .  ^ 

"  ^   "^         (I)  Wright 

I ■ — .  dem.  Cljmer  I 

brings  his  %rtt  of  entry  ■gainst  the  mortgagee,  and  would  support  his  action  by  proof  g„rr.  1244. 
of  vsiirj.    It  was  holden  that  he  was  estopped  by  the  former  judgroent,  and  that  the  Lowe  v,  Jol- 
mortgagee  might  avail  himself  of  the  estoppel  without  pleadii^  it.  Adarm  t.  Bametf  Jiffe,  1  Blac. 
l7Ma99,liep.36S.  365. 

A  party  is  estopped  from  gainsaying  a  title  which  is  recognised  by  a  deed  under  /  j\  jopdjinc  ' 

which  be  elaims.    Detm  ex.  d.  Milkmaid  w.  Xing^  et  al.  I  Coxe*9  Jiep,  kS9.    Et  v.  Lash- 
vide  Imbrce  t.  ElUs,  S  JohnM.  Rep.  119.  AmM  v.  MeU^  1  tfayw.  Rep.  397.  .  brooke,  7  T. 

Where  a  person  eonvrys  land  in  which  he  has  no  interest  at  the  time,  but  after-  ^^P*  ^^*  ' 

wards  aoqoii'et  title  to  the  same,  he  will  be  estopped  from  claiming  in  opposition  to 
bis  deed,  either  frpm  the  grantee  or  any  person  deriving  title  under  him.  Jackion 
ex.  d.  Danfirth  et  al.  v.  Murray,  12  Johtu,  Rep.  SOI.  Jackton  ex.  SUevefU  v. 
Ssevpa^  13  Jbfau.  Rep.  316.  Rawkine  v.  Mamon,  1  Bar.  ^  M'Hbh.  Rep.  588. 

But  it  does  not  apply  as  between  vendor  and  vendee,  especially  where  tbe  latter 
has  not  received  possession  from  tbe  former.  BHghft  le*.  et  al  v.  Rochettert  7 
Wheat.  Rep.  535. 

in  South  Cprolma,  tbe  obligiee  of  a  bood  was  held  to  be  eatopped  from  invalidatiog 
his  own  instrument,  by  de«troying  the  right  of  an  assignee.  CarUy  v.  Sumpter^ 
8  Rai^i  Rep.  93. 

So  he  is  estopped  to  deny  his  right  to  convey.  RSd  v.  MteheO,  1  JV*o//  £sf 
JIfCord'iRep.SSi. 

No  title,  not  in  esse,  will  pass  by  deed,  unless  it  contains  a  warranty,  in  which 
case  it  will  operate  as  an  estoppel  Jackton  ex.  d.  M"  Crackm  v.  Wright  l^Jokne. 
Rep.  198. 

It  is  not  a  legal  olgection  to  a  conveyance  of  lands  in  Pennnftoama^  that  the  gran- 
tor b  out  of  possession.  Sieever  v.  Lee.  0/  Whitman,  6  Binn.  Rep.  416. 

Estoppels  extend  to  parues  and  privies,  and  wiU  bind  them.  Grcty  v.  Harriwn, 
S  Jbyxcf.  Rep.  298. 

This  general  rule  does  not  extend  to  the  ease  of  one  who  mad^  a  ^eed  as  attorney 
a/another,  thoogh  it  would  to  his  principal.  Athton  v.  Jonee,  ibid.  298. 

If  an  executor  or  administrator  confesses  judgment,  or  suffers  one  by  default,  he 
18  estopped  from  denying  assets,  to  the  extent  of  that  judgment,  as  tar  as  it  regards 
the  plaintiff  therchi.  Rugglee  etal.n.  Sherman^  14  Mne.  Rep.  446. 

Where  a  Statute  requires  a  bood  to  be  taken  in  double  the  value  of  the  thibg  con- 
•emiog  which  it  is  executed,  and  tbe  partitas  voluntarily,  and  without  fraud,  assent 
to  the  insertion  of  a  given  sum  ss  equal  to  double  the  value,  they  are  estopped  to 
deny  that  is  double  the  true  value.  Speake  v.  U.  Statet,  9  Craiu:h*t  Rep.  28. 
HiJMBALL  C.  J.  dutendente. 

A  tenant  is  estopped  Irom  contesting  the  title  of  bis  landlord.  Merwin  et  al.  t. 
Cm^.  etoLS  Con.  Rep.  35. 

The  plaintiff  suing  as  adndnietrater  of  a  third  person,  is  not  estopped  by  the  acts 
of  his  wife,  when  sole  in  her  private  capacity.  MSUeon  v.  Mchoteon,  Rep.  in  Ct. 
ef  Ccn/l  499.  8.  C.  8  Hdyw.  R^.  306. 

An  assignee  by  estoppel,  cannot  be  aHowed  to  maintaia  a|i  action  of  oovenant 
M9bi$^./re9bitetal.TtafL  Rep.9%. 

A  party  holding  under  a  eoATeyancc  in  fee,  deduced  firom  the  bosband  of  the  de- 
mandant in  dower,  is  estopped  from  controteitiog  the  seisin  of  the  husband.  Ran" 
croft  r.  White,  I  Caina?  Rep.  ItS.— An.  £0. 
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Ch.  TIT.  s.  4.  which  that  of  Walton  v.  Shelley ^  came  to  be  re-considered,  and 
hrtopp,  dbj  underwent  much  discussion,  it  was  solemnly  decided  by  the 

nis  own  act.  ,  j  j 

„^ Court  of  King's  Bench,  one  Judge  only  (Mr.  J.  Ashhurst)  dis- 


(1)  Rich  V.     Stilting,  that  in  an  action'  by  an  endorsee  of  a  bill  of  exchange 

Topping,       against  the  acceptor,  the  latter  might  call  the  payee  and  endor* 

224.  Esp.  I rr,^^'^  ^o  prove  that  the  bill  was  void  in  its  creation,  as  being  drawn 

^'^-  in  Zon<ion  without  stamp,  though  dated  abroad;  and  that  the 

case  of  Walton  v.  Shelley  was  not  law.    So  in  another  ca8e,(l) 

Lord  Kenyon  held  the  endorser  of  a  bill  of  exchange  (he  being 

released  by  the  acceptor)  a  competent  witness  to  prove  that  he 

parted  with  it  to  the  plaintiff  on  a  usurious  consideration.    We 

are  now  consequently  to  consider  the  rule  as  no  longer  existing. 

It  has  in  some  cases  been  doubted  also,  how  far  persons  who 

have  passed  as  married  to  the  world,  may  be  admitted  to  prove 

they  were  not  so,  in  a  question  as  to  the  legitimacy  of  their  is- 

Covp.  594.    sue,  and  several  contradictory  decisions  have  taken  place  on  this 

point.*    In  questions  of  legitimacy,  Lord  Mansfield  said,  that 

Goodright      as  to  the  time  of  the  birth,  the  father  and  mother  were  the  most 

t;!  Mont^'**'  proper  witnesses  to  prove  it ;  and  in  the  principal  case,  decla- 

Cowp.  591.     rations  of  the  deceased  parents,  that  a  child  was  born  before  the 

marriage,  was  admitted ;  but  he  added,  that  it  was  a  rule  founded 


*  Rex  ▼.  Stocktand,  Burr.  S.  C  508.  In  a  sewions  cme,  proof  was  given,  that 
two  persoDs  had  eohahited  together  ai  man  and  vife  for  thirty  years,  and  the  scs« 
sions  refuted  to  hear  the  supposed  husband  examined,  to  prove  that  no  marriage  had 
in  fact  taken  place  between  them,  and  the  Court  of  King's  Bench  held  the  deoisioa 
to  be  right.  But  in  Rex  ▼.  St,  Peter ^  Burr,  Set,  Cat,  25  j  Bui.  JV.  P.  ll«,  it  was 
held  that  the  supposed  husband  was  a  competent  witness  to  disprove  the  marrisge* 

In  Stantlen  w.  Standeti,  Peake*t  Cat.  dS.  Lord  Krutoh  permitted  a  man  who 
had  been  in  fact  married,  to  prove  that  the  banns  of  marriage  were  not  duly  pub* 
lished  ;  and  in  a  still  later  case  which  came  before  the  Court,  the  reputed  wile  was 
held  to  he  competent  to  prove  she  was  not  married.    Thus,  in 

Rex  v.  Inhabitantt  of  BramUy,  6  T,  Rep,  330,  on  the  hearing  an  appeal  from  an 
order  of  removal,  the  respondents  produced  evidenee  to  shew  the  settlement  of  the 
pauper's  father  was  at  Bramley  /  and  in  order  (o  prove  his  marriage  with  the  mother 
produced  witnesses  to  prove  (hat  they  cohabit^  together,  and  were  reputed  as  man 
and  wife.  The  appellant  offered  to  produce  the  mother  to  shew  that  she  never  was 
married,  or  that  if  she  ever  was,  tiie  ceremony  took  place  in  Ireland,  under  such 
circumstances  as  the  appellants  contended  by  the  laws  of  Ireland,  rendered  it 
wholly  void.  This  was  objected  to,  and  the  Court  of  Quarter  Seuions  being  of  that 
opinion  rejected  it,  subject  to  the  opinion  of  the  Court.  Lord  Kejbttoit  aaid,  this 
evidence  was  certainly  admissible,  though  the  Justices  of'  sessions  were  to  judge  as 
to  the  effect  of  it.  His  Lordship  then  mentioned  Rex  ?.  St-  Peter,  and  said,  there 
are  many  other  caies  in  which  it  has  been  deeki^d,  that  the  parents  may  be  called 
as  witnesses  with  respect  to  the  legitimacy  of  their  issue  ;  and  if  they  may  he  called 
to  prove  they  are  legitimate  children,  there  is  no  reason  why  they  should  be  oonpi- 
dered  as  incompetent,  when  called  to  prove  that  the  children  are  illegitimate  *,  but 
in  aU  these  cases  such  testimony  is  open  to  great  observatron. 
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in  deeency,  moralitj,  and  policy,  that  they  should  not  be  per-  ch.  m.  ■.  4. 
nitted  to  say  after  marriage,  that  they  had  no  connection,  and  ^*|^^^^^ 
therefore  that  the  offspring  was  spurioas,  more  especially  the  '_ 

mother,  who  was  the  offending  party ;  that  point,  his  Lordship 
added,  was  solemnly  determined  at  the  delegates.  The  ques- 
tion of  access  or  non-access,  was  totally  different  from  giving 
evidence  of  the  time  of  the  birth  ;  and  it  was  clear,  that  the  de- Ibid.  598. 
clarations  of  a  father  or  mother  could  not  be  given  in  evidence 
to  bastardise  the  issue  born  ij^er  marriage** 


*  Id  Rex  ▼.  ReaAng^  Cat,  Temp,  Bard  79.  Oo  an  order  of  bntanfj,  the  per- 
•on  on  whom  the  bastard  was  eharged  to  be  goi  was  a  married  womao,  and  the 
Coart  held  that  the  was  oompeteot  to  pmve  the  crimiDAl  eooTenatioa  of  the  defend- 
ant wiih  bfr,  but  oot  the  non^aeeen  of  her  husband.  And  in  Rex  v.  TV  Inhabi' 
Umte  ofKea,  11  Eatt^  13d,  it  was  holden  that  a  woman  was  equally  inadmissible  to 
prove  the  non-ace^-ss  after  her  husband 'k  death  as  in  his  lite  time.  In  Rex  ▼.  hi* 
habUanU  of  St.  Mary  J/^Umgham,  IS  Eaet,  57,  the  Court  held  that  a  btsUrd 
might  be  ejcamined  to  prove  his  own  Ml-  gitimaev,  and  that  «he  reputed  fMther  might 
also  be  examined,  (if  he  choie  to  admit  the  fact)  though  he  was  not  eofflpellabie  to 
•Qiwer. 


SECTION  V. 


€f  persons  who  are  privikgedjrom  giving  enidence. 

I  OB6BRVED  beforc,  that  no  one  eonld  be  compelled  to  give  ^•.*^^*'^' 
evidence  which  tended  to  charge  himself  with  a  crime  ;•(«)  and         ' 
therefore  the  putative  father  of  a  bastard,  though  he  m«ty  volun- 


*  As  to  a  witness  bemg  Interrogated  to  that  which  would  render  him  liable  to  a 
erimiiial  proseeution  or  m  a  eivil  suK,  vide  p.  336,  n.  (r).«'AM.  Ed. 

(t)  In  GrkmtU  V.  PkUUpe,  XMan.  Rep.  S4l,8BDawicK  and  Siwiu.  Josliees, ad- 
Bitted  one  of  the  jurors  to  br  sworn  and  examined  retpceting  their  eonduet  in  find- 
log  their  verdiet.  But  In  Bridge  ▼.  Eggle9ton^  14  Mats.  Rep  S49,  the  Court  said, 
<'  that  it  had  been  ralcd  in  a  eapital  ease  in  Suffolk,  that  jarort  should  not  be  r«« 
aeirrd  to  testify  to  the  motiveB  or  indneeroeiiU  upon  whioh  they  had  joined  in  a 
^rdiet  *' 

In  Vermmtt  it  has  been  deeided  that  the  aildaviu  of  jorors  eannot  be  reifd  to  mC 
aside  their  verdiet.  RoblmiM  t.  WinOtner  et  aL  ft  Tyi.  Rep,  11.  S.  P.  Martie  t. 
Bmiiii^^etaLiHdlf^. 

The  testimony  of  so  arbitrator,  is  not  to  be  admitted  to  impeaoh  his  award.  Vth 
dtrhia^.  Van  Cortbmd et al.  9  Joknt.  Chan.  Ca$.S39. 

Kor  to  proTO  a  mistake.  Abwtoiuf  ▼.  Bnvfaf,it^kM.Jlitp.  $9. 

LI 
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Cb.  III.  8.  .5  tarily  come  and  state  the  fact,  cannot  be  compelled  to  answer  a 

Privilege,    question  upon  the  subject  ;(1)  and  if  a  person  who  has  been 

*^~~*"-~"  knowingly  concerned  in  the  writing  or  publication  of  a  libel  is 

^M^Not-^^  called  for  the  purpose  of  proving  the  fact»  he  may  object  to  give 

ttngbftRiy  IS ____^ 

The  fAdaviti  of  jaron  oai|iiot  be  reoeived  to  impeuh  tbeir  verdict  i  but  thej 
may  to  ezeolpate  the  jarort,  or  m  rapport  of  their  verdiot.  Dana  v.  Tucker,  4 
JMiit.  Bep.  487. 

It  leeoii  that  an  arbitrator  like  a  joror,  it  ioadmiMible  to  shew  bit  own  miMpo- 
daot,  in  order  to  impeaeh  hit  award.  UnderkiU  v.  Van  Cortland,  3  Mm,  Ck* 
Rep  349. 

In  BwrrtU  ▼.  PhU^,  1  OaO,  Rep.  364,  a  joror  wai  ezamiDed  to  prove  that  he 
separated  barmletsly,  and  had  eonverted  with  no  one  about  the  ease. 

Miieonduct  on  the  part  of  the  jury  to  inip<rach  Cheir  verdiet,  mutt  be  shewn  by 
other  testimony  than  their  own.  State  v.  MLeod,  1  Bamhi  Rep  344, 

Neither  the  jurors  nor  the  officer  to  whoee  care  they  were  committed  can  be  com- 
peUed  to  testify  to  the  fact  of  their  spparatian.  EnMtrd  v.  Cobb,  3  Day*9  R^.  310. 

In  Permayhoama,  in  the  case  of  Ldb  v.  BoUen,  i  DaU,  Rep,  SS,  on  a  role  t» 
shew  oaase  why  the  return  of  a  jury  efkiqmry  should  not  be  set  a^e,  the  depositions 
of  the  jurors  were  admitted. 

But  in  AWp  Jeney  in  a  similar  case,  they  were  Tefused.  Sehank  v.  Aevmaoit 
mim.  1  Penn,  Rep,  387. 

In  Zuber  v.  Oeigar,  3  Feofea'  Rep,  533,  a  paper  of  caloalatioiis  waa  cce«v«i 
from  the  jury  to  shew  the  mode  of  adjuatinf  the  verdict. 

In  CvmpertkwxUe  v.  Jbnet  ef  a/.  3  DaU.  Rep,  55,  it  appears  that  the  affidavits  of 
jnrors  were  read  to  ascertam  the  manner  in  which  the  verdict  was  agreed  upon. 
Et  vide  Rradlof'a  lee,  ▼.  Bradley,  4  Da.  114.  Sed  vide  the  strietares  by  Tbitm  J. 
on  the  report  of  this  case  in  4  BUm,  Rep.  157. 

In  Commimieeabh  ▼.  Keffer,  Addie,  Rep,  39S»  grand  jorora  were  admitted  te 
prove  the  intozication'of  one  of  the  grand  jury. 

In  the  case  o^  Let,  of  Chiggage  v.  Swan,  4  Binn,  Rep.  150,  Tbatbs  J.  said, 
that  the  testimony  of  the  jurors  themselves  was  not  admiai^blc  to  impeaeh  their  ver- 
dict on  the  ground  of  mifcomfttc^ 

In  Ae»  Jeroeyy  vide  Brewtter  v.  7%cfR/teon,  1  Cox^t  Rep.  S3. 

In  RUchie  v.  Btlbrooke,  7  Serg,  ^  R,  Rep.  458,  where  it  appeared  by  the  affi. 
davit  of  one  of  the  jurors,  that  after  they  had  retired  to  consider  of  their  verdiet,  that 
their  foreman  declared  that  ihe  plaintiff  had  satisSed  him  with  regard  to  a  difficult 
in  the  plaintiff^  account,  in  a  conversation  he  had  with  him  oat  of  Court,  and  after 
the  jury  were  sworn,  the  Court  granted  a  new  trial. 

In  Pnce*9  exr.  v.  Warren  adm.  ofFuqua,  1  Ben.  ^  Munf.  R^,  385,  the  Cowt 
unanimously  determined  that  a  new  trial  ought  not  to  be  granted  oo  the  affidavita  of 
two  of  the  jnrors  that  they  were  influenced  in  thc'ir  verdict  by  information  given  by 
one  of  their  own  body  in  the  jury  room.  Sed  vide  Cochran  w.  Street,  1  9faeh,  Rep. 
103,  where  a  new  trial  was  granted  oo  the  affiilaTit  of  some  of  the  jurors. 

In  Anderson  etaLr.  Fox  etal  9  Ben.  ^  Mmf.  Rep.  845,  it  was  decided,  that 
where  tite  damages  were  evidently  excessive,  the  testimony  of  the  jurors  will  be 
admitted  to  declare  their  motives  in  giving  them. 

In  «?VbrlA  Carolina,  roisoonduet  on  tlie  part  of  c  jury,  to  impeaeh  tbeir  TerdieC, 
most  be  shewn  by  other  testimony  than  tbeir  own.  State  v.  M^Leod,  1  Bamkt* 
Mep,  94v. 

So  in  Kentucky.  Taylor  ▼.  Oiger,  BarSn'o  Rep,  586. 

In  Maryland^  vide  Bladen*§  leo-w.  Coekey,  1  Bar.  &  M^Ben,  Rep.  330. 

For  new  trials,  vide  poiL  p.  863,  Cb.  III.  s.  6.— Ax.  Eo. 


1008. 
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any  endence  tendiDg  to  prove  his  own  criminality.(i)*    It  was  ch.  m.  ■.  5. 
also  at  one  time  held,  that  the  law  protected  a  man's  pecuniary   Privilege. 
interests*  as  well  as  his  person*  and  that  therefore  he  was  not  —*-'—— 
compellable  to  give  any  answer  which  might  subject  him  to  a 
civil  action*  or  charge  himself  with  a  debtt(l)    But  as  a  manO)l''tlev. 

— — ' ------^«----^_--«--— _—---—-----—-— ——^——^  Lord  Rajm. 

(k)  The  testimoDy  of  a  witness  tending  to  fix  a  fraud  opon  hioMelf,  oaght  not  to  be 
regarded.  Ckadome  t.  Pariah,  2  Waih.  Rep.  148. 

It  it  the  uniform  praetiee  of  Courts  of  Justice,  to  adhere  to  the  maxim,  nemo  te^ 
netur  tapntm  aceu»are,  both  as  to  vitnesies  and  jurors.  RetpubSca  t.  Qibba^ 
3  Teaue  Rep.  4t29.  S,  C.  4  DaU.  Rep.  953.  S.  P.  Lea.  of  GaJbraUh  ei  aL  i. 
EUhelberger,  Md.  545. 

In  an  aetion  of  debt  to  reeover  the  penalty  nnder  the  Aet  of  Congress,  May  10th 
1800*  for  transporting  slsTes  from  one  foreign  port  to  another,  tkparticepo  crvmda^ 
after  the  expiration  of  tvo  years  from  the  oommission  of  the  ofienoe,  vithout  any 
proseention  being  eommeneed,  may  be  compelled  to  testify  against  the  defendant, 
thoogh  saeh  vitness  has  been  out  of  the  jorisdietion  of  the  UnUed  Statoo,  a  consi- 
derable part  of  the  two  years.  TTke  UnUed  StaUa  y.  Smith,  4  J}ay*a  Rep.  121.— 
Ax.  Ed. 

*  In  Malonejf  t.  JBariley,  8  Campb.  SIO,  a  person,  who*  by  the  direetion  of  a 
magisCrate^  elerk*  bad  written  an  extra-judieial  affidavit*  which  was  afterwards  sued 
opon  as  a  libel*  was  called  for  the  purpose  of  proving  that  he  had  written  It  by  the 
<irder  of  the  defendant,  and  Mr.  Baron  Wood  held,  that  he  was  not  obliged  to  an- 
swer any  question  as  to  his  writing  it  by  the  direetion  of  the  defendant ;  and  In 
Steveneony.  Jonee^  Stafford  Sp.  Aoaiz.  1891,  which  was  an  aetion  for  a  libel  in- 
terted  in  the  Stafford  newspaper,  the  printer  having  proved  that  certain  alterations 
and  Interlineations  were  made  after  the  libel  had  been  delivered  by  the  defendant 
tp  him,  his  sorsnt  was  eaUed,  and  proved  that  the  word  Barton  (one  of  the  inter- 
lineations) was  written  by  him  by  the  direction  of  Borwero,  an  occasional  derk  of 
JcMt.  JBowero  was  then  called  and  asked,  whether  he  had  given  snoh  direction. 
He  objected  to  answer  the  question  as  tending  to  criminate  himself,  and  the  objeo- 
tion  being  supported  by  the  defendant'^  counsel,  and  opposed  by  those  ef  the  plain- 
tiff, Pabk  J.  mlcd,  that  he  was  compel Isble  to  answer,  because  he  might  by  the 
direction  of  the  defendant,  or  any  oth<*r  penon,  give  orders  for  the  alteration  of  a 
particnlar  word  withoot  himself  knowing  the  contents  ef  the  paper,  and  if  he  did 
not  know  them,  he  would  not  be  guilty  of  a  libd.  He  then  swore  that  he  ordered 
HortMi't  name  to  be  inserted  withoot  any  authoriity  from  the  defendant;  and  upon 
tfiiB  evkleniee  the  plaintiff  failed  as  to  his  libel.  Anmher  libel  being  charged  in  the 
dedarataon,  in  which  they  were  also  certain  interlineations  of  som*-  length :  Bowero 
was  nest  examined  as  to  them,  and  admitted  they  were  in  his  hand  writing,  when 
the  Jodge  interposed  and  said,  that  now  no  further  questions  could  be  asked,  for  it 
was  impassible  that  be  could  make  long  interlineations  without  koowbg  the  con« 
lents  of  the  libel,  and  therefore  any  further  evidenee  would  tend  to  criminate  him- 
self. The  plaintiff  called  several  other  witnesses  for  the  purpose  ef  bnogmg  hom« 
the  libel  to  the  defendant,  hot  not  being  able  to  do  so  wasohimately  nonsuited. 

t  Both  y.  Bargrafoe^  K  B.  Sit.  at  OmUOuUl  after  Hil.  Terra,  35  Qeo.  S.  M.  S. 
Jtoew^mt  Sir  money  had  and  received.  The  defendant  had  been  clerk  torh'e  plum- 
^tt,  who  was  a  considerable  wharfinger,  and  bad  received  several  sums  of  money  in 
that  character,  which  had  not  b«en  paid  over  to  the  plaintiff. 

Th«  defendant  contended,  that  he  was  not  liable  to  pay  this  money  to  the  plsintiff, 
having  paid  it  flfor  to  one  Wright,  another  clerk  of  the  plaintiff^  who  was  autho- 
riaed  to  feecive  it  from  him. 
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Ch.  nr.  1. 5.  cannot,  by  making  his  interest  the  same  as  that  of  the  party  who 

Pnvii  ^e.    iij^g  n  f\^f  to  his  testimonj,  deprive  such  party  of  the  benefit  of 

^  it ;  so  neither  could  he,  by  voluntarily  acquiring  an  interest  the 

PerWo^'''     other  way,  enable  himself  to  object  to  give  evidence ;  and  tbere- 

1  Sin.  406.    fore,  where  a  subscribing  witness  to  a  promissory  note  afterwards 

became  bail  for.  the  maker,  he  was  compelled  to  give  evidence 

of  the  execution.* 

To  proTe  tliit  caie,  he  Mlled  fTrig^  as  ■  witness*  who  swore  that  he  knew  the 
ttftte  of  the  defendant '■  aoconnt,  and  that  no  money  was  dae  from  the  defrndant  to 
the  plaiDtifF.  Upon  which  Ershine,  the  plaintiff's  eoansel,  asked  him,  whether 
■ome  money  was  not  due  from  some  person  to  the  plaintiff:  and  the  witness  demur- 
ring to  this  qaestioB,  Lord  Kbittov  said,  .that  he  woold  not  oblige  hin  to  answer 
any  qnestion,  which  might  tend  te  eha*!^  himself  with  the  debt.  A  man  might 
eome  Tolantarilj,  and  charge  himself  with  a  debt,  but  he  eonld  not  be  evmpeUed  to 
*  charge  himself  civilly,  any  more  than  to  make  himself  liAble  toa  eriminal  proseos- 
tion. 

The  jury  believing  that  Wright  was  authorised  to  receive  this  money,  and  that 
it  bad  b(*eii  paid  to  him,  were  about  to  find  a  verdict  for  the  defendant,  when  the 
plaintiff  chosf  to  be  nonsuited. 

Baynet  v  Tovgood,  K.  B.  Sit.  at  Guildhall^  after  Mich.  Term,  37  Geo.  3.  M.  S. 
Debt  on  Stat.  7  Geo.  2,  c.  S,  against  stock-jobbing.  The  plaintiff  ealled  ^wrdoti^ 
the  broker  »ho  made  the  contracts,  to  prove  the  faet.  By  the  4th  sect,  of  the  Act 
of  Parliampnt,  he  is  8Hbjectf>d  to  a  penaltv  of  500^  He  objected  to  answer  any 
question  which  niighi  tend  to  charge  himself  with  the  penalty.  Grr&te,fbr  the  plain* 
tiff,  contended,  that  as  this  was  not  an  indictable  offence,  bnt  merely  subjected  the 
party  to  a  pecuninr}  p<'naUy,  he  could  not  refuse  to  be  exakntned.  Lord  Kbhtos 
was  of  opinion,  he  could  not  compel  him  to  give  evidence,  which  would  sobjeet 
him  to  a  penalty.  For  want  of  other  evidence,  the  plaintiff  was  nonsuited.  The 
Court  of  King's  Bench  afterwards  gave  time  to  the  plaintiff  to  proceed  to  trial  in  two 
Other  actions  brought  by  him  agsinst  other  persons.  Until  the  time  within  which  the 
action  against  the  broker  is  to  be  eoftimenced  had  elapscMl.  Vide  JRaynet  v.  SpiceTf 
7  T.  Hep.  178. 

*  Pending  the  impeachment  against  Lord  Mdvitte^  the  doctrine  oontaioed  in  tbia 
fiihapter  underwent  moch  discussion  in  both  Houses  of  Parliament,  ttid  the  foHowisg 
qnestions  weiv  put  to  the  Judges  by  the  House  of  LoNs,  viz. 

1.  Whether,  acoonliug  to  law,  a  witness  can  be  rtqnired  to  answer  a  questkn  re- 
levant to  the  matter  in  issue,  the  answering  which  has  no  tendency  to  aeoswe  him* 
self,  but  the  answering  which  may  establish,  or  tend  to  establish,  tbist  he  owes  a  debt 
recoverable  by  civil  suit  ? 

t.  Whtther,  according  to  law,  a  witness  can  be  required  to  loswern  qaefltion 
felevant  to  the  mutter  in  issue,  the  answering  of  whieh  would  not  expose  bim  to  a 
oriminat  prosecution,  but  might  expose  him  toa  civil  suit,  at  the  Instance  of  his  nan* 
jesty ,  for  the  recovery  of  profits  derived  by  him  from  the  ase  or  appKcatkMi  of  pub- 
lic money  contrary  to  law  } 

St  Whether  a  person  proffered  to  be  examined  as  a  witness,  and  who  is  fobo 
discharged  from  debtit  in  case  he  fully  disctoseB  every  act,  matter,  transaction,  and 
thing  Mrithin  his  knowledge,  concerning  whieb  he  shull  be  examined,  and  is  to  re- 
main liable  to  ilehts  if  he  does  not  so  disclose,  is  a  witness  whose  testimony  may  be 
repelled  on  the  ground  of  interest  P 

The  Judges  delivered  their  opinions  geriatim,  but  there  being  niueh  diSrrence  of 
opinloik  among  them,  it  was  thought  oeoessaiy  to  clear  up  the  doubts  which  exisCed 
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by  ptniBfC  •  d«clartti)t7  Aet  on  the  tuhjeet ;  and  tecordingly  •  bill  was  Uitrodaeed  ch.  Ill  s.  5. 
into  the  Hottae  of  Liurdt,  which  was  afierwards  passed  into  a  law  in  the  following     Privilege, 
temis :  _-«■«■■» 

46  Geo.  5,  c.  37. — ^An  act  to  declare  the  law  with  respect  to  witnesses  refusing  to 
answer. 

AVhereaa  doubts  have  ansen  whether  a  witness  can  bf  law  r4>fu8e  to  answer  a  ques- 
tion relevnnt  to  the  matter  in  issue,  (he  answi-ring  of  which  has  no  teiiiJeney  to  ae- 
euse  himsflf,  or  to  eipose  him  to  sny  penalty  or  forfeiture,  but  (he  answering  of 
which  may  establifih  or  tend  to  establish  that  he  o\vcs  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit  at  the  instance  of  his  majesty,  or  of  some  other  person  or  persons : 
Be  it  therefore  declared  and  enacted,  by  the  King's  most  Excellent  Majesty,  by 
and  with  the  advise  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  anthority  of  the  same,  that  a  wit- 
ness cannot  by  law  lefuse  to  answer  a  question  relevant  to  the  matter  in  issue,  the 
answering  of  wbleh  has  no  tendency  to  aecose  himself,  or  to  expose  him  to  penalty 
or  forfeitore  of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole  grooiKl,  that 
the  answering  of  such  question  may  establish  or  tend  to  establish  that  he  owes  a 
debt,  or  it  otherwise  lobject  to  a  ohril  salt,  either  at  the  instance  of  his' majesty  or 
of  any  other  person  or  persons. 

A  rated  inhabitant  of  a  parish  is  considered  as  a  party  to  an  appeal  between  his 
parish  and  another  touching  the  settlement  of  a  pauper;  and  being  as  such  directly 
interested  in  the  event  of  the  appeal,  cannot  be  compelled  to  give  evidence  by  the 
adverse  parish  under  the  above  Act  of  Parliament.  Sex  v.  Wobum,  10  Edit,  395. 
Bat  aeo  the  SUt.  54  Geo,  3,  c.  170,  ante,  157. 


SECTION  VI. 

Cffthe  eoMimination  of  witnesses. 

When  a  witness  ivas  liable  to  any  objection  on  account  of  Ch.  in.  a.  6. 
interest,  &c.  the  old  rule  was  either  to  eiamine  him  upon  the   **"*'"'^^*^* 
voir  dire,  as  to  his  situation,  or  to  call  other  witnesses  to  prove 
the  fact  which  rendered  him  incompetent. (/)     Th^  party  against  hamsv.  Bonn, 
whom  he  was  produced  had  his  election  which  of  these  modes  ;^?!S"!!*^/««« 

m  *m  ,  10  Mod.  193. 

he  would  pursue,  but  he  could  not  adopt  both ;  and  if  the  wit-  Lord  Lovat's 

Case ,  9  St. 

"^ -Tr.  645-6. 

(Q  A  witness  on  his  voire  dire  bavin};  denied  any  interest  in  the  eaase,  may  be 
interrogated  aa  to  hia  sttoaiton,  for  the  pui  pose  of  disoorering  his  interest  JteuTs 
fet.  V.  JDodton,  1  OvertoM'o  Rep.  996.  Baidmn  v.  ITeH,  Hardin'a  Rep.  51.  Emer* 
ton  T.  Jhidrewiy  4  Mau.  Rep.  653. 

The  confessions  of  a  witness  in  a  criminal proeecution,  as  to  his  incompetency,  are 
not  admissible  to  disqualify  himself.    CommorvweaUh  v.  fVaiie^  5  Mate.  Rep.  861. 

VHiere  ■  witneM  shews  bis  interest  on  his  voire  dire^  arisiDg  under  a  sealed  in- 
strnment,  and  by  parol  at  the  same  time  nhews  it  dischai-ged,  he  is  a  good  witness, 
i^ififitnj^  el  at  V.  Mgtrt  et  a/.  Anth.  A".  P.  47. 

The  «(aminaiion  of  a  witness  on  his  voire  dire^  being  npon  matter  eollateral  to  the 
isane,  is  n«M  bMnd  down  by  the  wuat  ttriot  rules  vhicb  govern  an  euuninatiMk  an 
chief.  lAul.— Ax.  £o. 
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Ch.  m.  I.  6.  nes8  denied  his  interest,  no  other  evidence  could  afterwards  be 
lijEaiDinatwo.  produced  to  prove  it,  for  the  purpose  of  rendering  him  incem- 
""""""-^  petent  ;(m)  but  the  party  was  not  precluded  from  contradicting 
the  fact  so  sworn  by  other  evidence,  and  thereby  lessening  the 
credit  of  the  witness  with  the  jury.    If  he  appeared  to  be  incom- 
petent, ^either  by  his  own  examination  on  the  voire  dire,  or  by 
other  evidence,  the  objection  was  immediately  made ;  for  if  not 
taken  before  he  was  sworn  in  chief,  it  was  considered  as  too  late 
after  he  had  been  examined  by  {he  party  calling  him,  and  cross- 
PerBaUcrJ.  examined  by  the  ether  side.     But  the  modern  practice  is  to 
7T.Rep.7i9.  g^^j.  ^^  witness  in  chief  in  the  first  instance;  and  if  at  any 
time  during  the  trial  it  be  discovered  that  he  is  in  a  situation 
which  renders  him  incompetent,  it  is  then  time  to  take  the  ob- 


(m)  The  intereitof  a  witneti  eaonot  be  proved  bj  otber  tettimonj  after  he  has  denied 
it  on  his  voire  dire.  Berry  v.  fVaOin  et  al.  1  Overton*t  Rep.  107.  fVeldenr.  Buck, 
JhUh.  M  P.  10,  n.  SmaU-mod  et  al.  v.  MUcheU  et  aL  2  Hayw.  Rep.  145.  Rayw, 
Manner  et  ux.  ibid.  385.  Evatu  v.  Eaten,  1  Petent  Rep.  338.  Bridge  t.  ITcf- 
Sngtmjl  Mate.  Rep.  919.  Malleir.  MaUet,  1  Root*»  Rep.  501.  Ceit  ▼.  BieAop, 
2  Do.  288.  Butler  t.  Butler,  S  DayU  Rep.  2U.  JDorr  t.  Otgood^  2  7^.  Rep.  88. 
TFallaceY.  ChilHetaL  1  MhlL  Rep.  7.  MJUnetaLy.  Bingham,  ibid.  Vi. 

Where  an  offer  haa  been  made  to  prore  a  vitneat  intereated,  he  may  atill  be  esc- 
amined  on  hit  voire  dire,  when  the  teitimony  offered  hat  been  overruled.  Mun  T. 
MrMon,Jnth.  M  P.  U. 

When  a  viuieas  is  offered  by  one  party,  the  oppomte  party,  by  other  vitDenea, 
may  prove  him  interested,  and  he  vill  thereupon  be  rejeeted.  SmaJJtwood  v.  JHU" 
chOl,  8  JK^v.  Rep.  145. 

Ifon^  p*rty  baa  proved  by  evidence  aliunde,  (hat  a  vitneaa  ia  interested,  tho  other 
cannot  offer  the  vitness's  own  oath  to  prove  that  he  has  no  iotereat.  Vmcemt  v.  Lee. 
of  Huff,  4  Serg.  U  R.  R^.  898. 

Wtkere  (he  plaintifT  objected  to  the  defenthmfk  vitneases  that  they  were  inter- 
ested, and  that  it  would  appear  by  a  written  Instrument  in  defendant's  handa  if  he 
vould  produce  it,  which  be  refused  to  do;  the  plaintiff  then  proved  the  existence  of 
the  writin|(,  and  the  Court  excluded  the  witness ;  the  defendant  then  off^ed  the 
writing,  but  the  Court  refused  to  receive  it.  MUcheUon  v.  Enoa,  2  RooVt  Rep.  515. 

To  prove  that  a  witness  was  interested  in  the  event  of  the  cause,  evidence  was 
offered  to  prove  ihat  he  had  declared  he  was  interested ;  and  it  was  held  the  evi- 
dence was  admissible.  Colston  v.  ,A/teholt,  1  Har.  ^  Johna,  Rep.  105. 

But  where  a  witness  swears  upon  liis  voire  diie,  tliat  he  doet  not  know  whether  fte 
is  interested  in  the  suit  or  nef ,  his  iotereat  may  be  proved  by  other  evidence.  Shannon 
et  al.  V.  The  Commonwealth  for  the  use  of  Lazarus,  8  Serg.  &  R,  Rep.  444. 

If  after  a  witness  bfis  been  sworn  on  his  voire  diire,  it  appeara  from  his  own  teeti* 
mony  on  his  examination  in  chief  that  he  is  interested,  he  may  be  rejected.  Cole^e 
les.  V.  Cole,  1  Bar.  &  Johns.  Rep.  572.  Et  vide  Swift  v.  Dean,  6  Johne.  Rep,  585. 
Baldwin  v.  fFett,  Hardin's  Rep.  50. 

But  if  it  appear  from  the  evidence  of  other  witnesses  only,  it  cannot  be  rejeeted. 
Und.  , 

A  cross-examination  under  a  rule  of  Court  to  take  (he  depoaitioD  of  a  goipg  wit- 
neas,  does  not  amount  to  an  examination  on  a  voire  dire,  and  will  not  preclude  the 
eteeption  to  hia  competency  at  the  trial.  MJUn  et  al.  v.  Bingham^  1  DaU.  Rep, 
jl75.— Am.  Ed. 
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jection ;  but  the  bare  circmnstance  of  a  witness  being  disco-  Ch.  m.  a.  6. 
vered  to  be  incompetent  after  the  trial,  is  not  alone  sufficient      "^i>m^^' 
ground  for  a  new  trial ;  however  it  may,  when  added  to  others, 
weigh  with  the  discretion  of  the  Court(n)  ,  Petrte,  it. 

^__^__________  Rep.  719. 

NEW  TRIALS. 

1.  Whert  tft/BvertUci  it  agaimt  law  9r  etddence^or  -where  there  htu  been  a 

nuetriaL 

(n)  A  new  trial  viU  be  gnmted  where  the  Terdict  of  the  jury  it  agftiiut  law.  DUHng^ 
ham  ▼.  Sflwm  etal,S  Man.  Hep,  54T,  CommUnmert  ^  Berks  v.  J7om,  S  Binn, 
JHep,  5S0.  PiUfne  ▼.  Trexeymt,  2  JSoyV  Rep.  SS.  Jfynre  ▼.  Oio-iUner,  1  Sep, 
Const.  Ct,  S.  Car.  SS8.  M'Meeru  ▼.  Calhowi,  1  JVbft  £^  JPCord*e  B^.  4S5. 

Granttog  of  new  trials  depends  on  the  legal  dKfcre^ian  of  the  Court,  guided  by  the 
nature  and  eircunutanoes  of  the  partteular  case.  Steinrnhz  etalj.  Cfuny^  1  Dtdl. 
Bep.  S94.  Bradley  r.  Bradley,^  Do.  118.  Bnmn  r.  Frost,  2  Bay*»  B^.  \96. 
ISmbaU  ▼.  Cady,  JSrb.  Bep.  41 . 

So  in  JVWp  Tork,  Bwm  ▼.  ifo^,  S  /oAn«.  Bep.  S55.  Iteming  v.  Gilbert,  ibid. 
S88.,  Shumwt^  ▼.  J^owfer,  4  Z>o.  485.  Duryee  v.  Denmeon,  5  Ho.  848.  ilo/^  t. 
Xyon,  10  i)».  447. 

So  where  there  has  been  a  mistrial.  Bend  v.  Cttilar,  7  Maee.  Bep,  805. 

So  a  new  trial  will  be  granted  where  the  Terdict  is  manifestly  against  the  evidence. 
Bammand  v.  Wadhame,  5  Moms.  Bep,  3SS.  Wait  ▼.  J^MO,  7  Do.  861.  ffoyt  t. 
Gihnan,  8  Do,  336. 

In  AWv  rorib,  Bart  t.  Jfoeaek,  1  Cainee*  Bep.  85. 

In  ^t/M  Coreln^,  Cockfield  v.  2>amf /,  1  JBe;^.  Contf.  Cf.  5.  Cor.  193. 

Whenever  it  appears  with  reasonable  eertainty  that  actual  and  manifest  injnstioe 
ia  done,  or  that  the  jury  have  proceeded  on  an  -evident  mistake,  either  in  point  of 
law  or  ftet,  or  contrary  to  strong  evidence,  or  have  grossly  misbehaved  themselves, 
or  given  extravagant  damages,  the  Court  will  always  grant  a  new  trial.  Omper- 
ikwaiie  v.  Jones  et  aL  2  DaU.  Bep.  56. 

A  new  trial  was  awarded  in  a  feigned  issue  to  try  the  validity  of  a  will,  on  the 
^aaatisfaction  of  one  of  the  two  Judges  who  tried  it.  Vanlear  v.  Vanlear^  4  Teates* 
Xep.S. 

But  though  a  verdict  was  against  the  opinion  of  the  Judge  who  tried  the  cause, 
jet  if  it  depended  on  the  credit  of  witnesses,  a  new  trial  will  not  be  granted,  except 
in  extraordinary  cases.  Fell  v.  Goodet  aL  8  Binn.  Bep.  495. 

Though  a  Judge  had  expressed  an  opinion  at  the  trial,  that  the  party  had  not 
nUMle  out  his  case,  yet  if  he  does  not  declare  his  dissalisfsetion  with  the  verdict,  a 
new  trial  will  not  be  granted.  Smith  et  al.  v.  OdHn,  4  Teates^  Bep.  468.  Ludlow  v. 
ZThian  Ins.  Co.  8  Serg.  &  B.  Bep.  119. 

8.  Where  improper  evideneehae  been  admitted  ai  the  trioL 

A  new  trial  will  be  granted  where  Illegal  evidence  has  been  admitted  to  prove 
the  plaintiff^  declarations,  although  not  objected  to  at  the  time  by  the  defendant. 
Bridge  v.  Austin,  4  Mass.  Bep,  115.  Sterer  v.  White,  7  Do,  448.  Vide  Jones  r. 
Fales,  4  Do.  845.  Jonet  v.  Alexander^  8  Do.  86. 

A  second  new  trial  waa  awarded  after  trial  by  a  special  jury,  and  view  without 
«onta,  improper  evidence,  which  was  afterwards  overruled  on  the  trial,  having  been 
diadoaad  to  the  joiy  on  the  view.  Stewart  v.  Bichardson,  3  Teates*  Bep.  800. 

3.  Where  proper  evidence  hae  been  r^ected  by  the  Judge, 
If  legd  and  proper  avldenee  be  rqeettd  by  the  Judge,  the  party  aggrieved  is  en- 
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Ch.  III.  8.  6.      On  this  examination  of  a  witness,  as  to  his  situation,  he  may 

ExNinifliatinn.  ^^  asked  anj  questions  concerning  instruments  he  has  executed, 

"■"——""■  &c.  without  producing  these  instruments  j  for  the  party  against 

titled  to  a  new  trial.  Hunt  adm.  ▼.  Adamt,  7  Do,  518.    Vide  Emerwn  ▼.  Andrem, 
4  Bo.  653. 

4.  Fdr  a  tnudurecHon  or  omUtion  of  the  Judge  in  tumtmng  up  the  cauoe. 

Where  ■  jury,  ander  the  direction  of  the  Judge,  have  foond  a  vcrdiet  either 
againal  law  orevid^noe  in  layoor  of  tfie  defendtmt,  in  oaaet  where,  on  the  merits,  the 
plaintifT could  reeover  bat  a  imall  som,  the  Cooit  have  refuted  a  new  trial.  Boifden 
▼.  Moore,  adm.  5  Mast.  Rep  S65.  Vide  Dudiey  w.  Sumner,  Hid.  488.  Jiyhrin 
V.  Ulmer,^2  Do  22.  7>fer  w.  JJlher,  Und,  163. 

In  JVWp  tork,  vide  Brantingkam  y.  Fay,  I  Johu.  Coo.  255.  ^fottv.  Wood,  3 
Jokne.  Rep.  239. 

But  not  if  justice  hat  been  done.  Brazier  ▼.  Clap  et  al.  S  Maea.  Rep.  1.  Jmee 
et  al,  T.  Fdleo,ibid.  101.  J^ewhaU  ▼.  Hopkin9,^Do.  350.  Snyder r.  Finley,l  Coxe\ 
Rep.  78, 

It  it  grots  misbehaTioar  fisr  any  one  to  speak  to  a  jaryman,  or  for  any  one  to  pe^ 
"*  mit  a  juryman  to  cooTene  with  him  rt^peciing  the  eaote,  at  any  time  after  he  is 
snmroooed,  and  before  the  verdict  it  delivered.  Bkane'o  lt9»  v.  Chambem,  I  Serg, 
^R.  Rep.  169. 

It  is  not  tolBeient  ground  to  grant  a  new  trisA,  that  one  of  the  jurors,  after  they 
had  agreed  upon  iheir  verdict  for  the  plaintifT,  sealed  it  up  and  separated,  heard  a 
third  person  express  his  opinion  that  the  plaintiffooght  to  rt'cover.  tFiUing  v.  SweO' 
eey,  1  Browne'*  Rep.  123. 

It  is  nm  soffieieoi  cause  to  set  aside  a  verdict  that  one  of  the  jurort  was  an  aiieD. 
UoUingnoorth  v.  Duane,  C,  C  4  Da&.  Mtep.  353. 

5.  Where  there  has  been  ndsconduet  ofthejury^or  where  an  oijection  esciste 

against  any  of  the  jurors. 

When  any  gross  misbehaviour  or  legal  impropriety  of  conduct  in  ajnry,  in  findmg 
their  verdict,  shall  be  made  to  appear,  such  vei-dict  ought  to  be  set  aside.  Grtnndif 
V.  PhilHps,  1  Mass.  Rep.  543.  Vide  Bullock  v.  Hosford,  2  Root's  Rep.  349. 

If  a  juror,  through  mistake  of  his  duty,  agree  to  a  vtrniict  against  hisopmion,  be- 
cause be  believes  he  most  asieni  to  the  verdici  of  a  major  part  nf  thr-  jury,  it  it  no 
good  caute  for  a  new  trial.  Commonwealth  v.  Dr^w  et  al.  4  Mass.  R^.  39l. 

A  new  trial  will  not  be  granted  where  it  appears  that  a  juror  hsd  betted  on  both 
sidet  of  a  caoae,  unlett  an  evident  bias  was  produced,  nor  where  some  of  ihem  have 
exptetaed  an  opinion  on  the  opening  of  the  cause.  Qoodrigkt  v.  M  Causttmd  et  oL 
-    1  Teates*  Rep.  373. 

If  one  of  the  partiea  discover,  before  the  verdtd,  that  a  juror,  before  he  vraa  in- 
paneiled,  declared  thst  he  had  made  up  his  mind  against  him,  he  most  lay  the  mat* 
ter  immediately  before  the  Court.  He  must  not  take  the  chane**  of  a  verdict  in  his 
favour,  and  keep  a  motkm  for  a  new  trial  in  reserve.  M*^  Corkle  v.  Binns,  5  JSimfi. 
Rep.  MO. 

6.  fFhmv  tht  party  has  atme  to  the  Inwwledge  of  new  evidence. 

If  a  party,  after  the  trial  of  a  cause,  come  to  the  knowledge  of  facts  which  woold 
have  a  tendency  merely  to  discredit  a  material  witness  of  th«*  adverse  party,  it  is  no 
good  cause  for  a  new  trial.  CommonweaJUh  v.  Drew  et  al.  4  M(us.  R^.  391. 

8oin  J^ftw  r«r^.  Mhnnex.  d,  M9wi^t$^i.yr.Skm8y,  UJMat.  Hep,  186. 
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whom  he  is  called,  not  knowing  the  witnesses  to  be  produced  Ch.  in.  a.  6. 
against  him,  cannot  always  be  prepared  with  the  evidence  to  ^**'°^°*^^' 
prove  him  incompetent 


Nor  if  bj  due  diligeoce  he  could  have  procured  other  material  testimony.  JSond 
T.  Cutlar,  7  Man,  Hep.  905.  Et  vide  De  JJma  v.  GtataeU,  4  Hen,  fJ  Munf,  Sep. 
369. 

la  JVVw  York  it  has  been  decided  tliat  it  ought  to  appear — IM.  That  the  eTidenee 
has  been  disoovered  since  the  last  trial.  2nd.  Tluu  no  Uehes  is  impotable  to  (he 
party  i  and  Sd.  That  the  testimony  is  materiaL  VandervoQi  ▼,  Smith,  3  Cainea* 
Rep  ASS.  HoUingrtMrth  ▼.  Mipier,  3  Do.  l%9.  JPaimer  ▼.  AhilUgan^ibid.  SOT. 

In  Pamtyhonia,  vide  Moore  v.  Philade^hia  Bank,  5  Strg.  6f  A.  Rep.  il. 

The  Court  will  decide  on  the  materiality  of  the  evidenee,  and  grant  the  motioii 
or  not,  accordingly.   Haltey  v.  kVaUott,  1  Caineu'  Rep.  S4.  Kerubich  t.  Delafield, 

Bvidence  to  impeach  testimony  giren  on  a  former  trial,  is  not  material  evidence, 
and  a  new  trial  will  not  be  granted  in  order  to  adroit  it.  BiiUey  v.  fTaUon,  I  Cainee* 
Rep.  24.  S,  P.  Shuamay  v.  I^vler,  4  Johne.  Rep.  485.  S.  P.  Especially  if  the 
witness  is  dead.  Duryee  ▼.  Demdeen,  5  Jokna.  Rep.  848.  S.  P.  Brown  ▼.  BByt^ 
3  Do.  855. 

It  will  not  be  granted  to  admit  the  testimony  of  another  wltoeai  to  the  same  fact. 
Sieinbaeh  ▼.  Col.  Int.  Co.  8  Cainet*  Rep.  189.    Smith  t.  i^rucA,  8  Johne.  Rep.  84. 

In  slander,  for  charging  plaintiff  with  felony,  a  new  trial  will  not  be  granted  to  let 
in  newly  discovered  evidenfle  in  support  of  a  plea  of  jastifieatioo.  Borty,  Root, 
9  Johm.  Rep.^l. 

Mter,  if  the  new  evidence  goes  only  to  the  plea  of  not  guilty.  Hid. 

On  a  motion  for  a  new  trial,  on  an  affidavit  of  newly  disoovered  evidence  from 
A.  B.  a  nan  oigvod  eharacter  and  repttiationf  the  opposite  puity  may  read  affida* 
vits  to  question  his  credibility.  Pomroy  v.  Col.  Jns.  Co.  3  Cmnee*  Rep.  860. 

The  discovery  of  oral  testimony,  after  trial,  is  not  a  ground  for  granting  a  new 
trial.  Ecferi  v.  JOet  Coudre;  1  Rep.  Contt.  Ct.  S.  Car.  69.  JSrrt.  of  BoanM  ▼. 
Rogert,  2  A*o/f  £/  Jftf  Cord*%  Rep.  563. 

The  discovery  of  evidence  of  which  the  defendant  was  not  apprised,  hut  eoosiati&g 
of  written  evidence  among  the  papers  of  his  testator,  no  ground  foi'  a  new  trial. 
Bogart  et  al.  v.  Exrt.  of  Simons,  I  Rep.  Cotut.  Ct  S.  Car,  149. 

In  JVV»  Jertey,  vide  Deacon  v.  .Men,  1  South,  Rep.  338. 

And  such  newly  disoovered  evidence  roost  be  important,  and  shew  that  injuttiM 
has  been  done.  Jettup  f.  Cook,  1  HiUst.  Rep.  434. 

7.  iVJiere  the  judgment  ie  erroneous — or  where  the  verdict  ought  to  have  been 

set  aside. 

A  review  will  not  be  granted  where  it  appean  to  the  CoQit,  on  an  inspoetiou  of 
the  record,  that  the  judgment  complained  of  would  be  reversed  on  writ  of  error. 
Hart  V.  Huckim,  5  Mass.  Rep.  860. 

A  new  trial  will  be  granted  for  the  purpose  of  correcting  a  mistake  in  a  judgment 
occasioned  by  the  miscalculations  of  the  interest  on  a  promi^sor}  note.  Bsley  adm. 
V.  Knight,  1  Maes.  Rep.  467.  fffdtweU  v.  Jitkinson,  6  Do  873. 

So  for  the  mistake  in  the  value  of  foreign  money.  Betts  v.  Death,  Addis,  Rep. 
867. 

A  new  trial  will  be  granted  where  it  appears  tbst  the  verdict  ought  to  have  been 
set  aside.  Pease  v.  fVhitney  et  al.  4  Mass.  Rep! 507.   . 

A  flew  trial  will  be  granted  where  the  verdict  is  for  the  dcfendaot,  against  law 

Mm 
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Sou 

Ch.  ni.  t.  6.  So  if  a  witness  on  eutmination  confess  that  he  was  origiiiail  j 
Bxaminttion.  interested,  he  may  restore  his  competency  by  proving  that  he 
has  been  since  a  bankrupt,  and  received  his  certificate,  or  any 


Botham  v.  _  

Swingler,  " 

^V'w'*  ^il  •"*'  **"*^  dii-eetioni  of  the  Court.  Let.  of  Ron  et  al  ▼.  Eaton  ei  al.  t  7aB«et»  Rep, 
|I8^£H».  164,  ^^   jg^^^^^  ^  JKdAtnwfi, «  Do,  514. 

Vide  etiam  Where  three  aeikmi  agaaMt  the  aame  defemlant  were  tried  by  the  nme  jary»  and 
Bex  V,  Git*  the  plaintiff  in  one  of  the  aetiOM,  gavevridefiee  applicable  to  a  caae  in  whieh  he 
barn,  15  East,  ^^  ^^  g  party,  but  whieh  tended  to  swell  the  damages  in  his  own  ease,  the  Court 
*^'  giwited  a  new  trial  in  all  of  them.    Conoequa  ▼.  mOing^  HaL  I  PeUr^  Rep.9S5. 

So  where  there  is  reasoo  to  helieTe  justiee  has  not  been  done,  and  the  Terdiet  is 

against  the  weight  of  eridenee.  Jackoon  er.d^Le  i7ey  ▼.  Steinberg',  1  Caineo'R^, 

167.  Mumfltd  ▼.  Smitk,  ibid.  580. 

8.  ffhere  subtiimHai  Justice  hot  bean  done, 

A  new  trial  will  not  be  granted  where  wbatantial  josiioe  has  been  clone  by  the 

verdict.  CogeweU  v.  Brovn,  1  Mao:  Rep.  «37.  Gamh  t.  Bearee  efal.  11  Do,  193. 

In  JV«w  York,    Depeytter  ▼.  CoL  Int,  Co.  S  Coined  R^.  129.    Smith  v.  Elder, 

3  Johu.  Rtp.  105. 

A  new  trial  is  so  appeal  to  \h^ legal  disoretion  of  the  Court,  and  unless  injnstiee  has 
been  done,  should'  not  he  granted.  Jordan  ▼.  Meredith,  3  Teatet*  Rep.  318.  Cesi- 
monweaUh  ».  Eberle,  3  Serg.  a  R.  Rep.  9. 

If  justiee  has  been  done,  the  Court  will  not  set  the  verdiet  aside  oo  aecoant  of  the 
form  of  the  action.  Sooden  ▼.  EUio,  7  Maeo.  Rep.  507. 

So  in  Connecticut.  Miller  v.  Talcotty  2  RooVe  Rep.  115. 

So  in  PenMjfivoma,  Ralotonv.  Cummins^  3  Teatet*  Rep.  436.  MSler^.  Wdte^ 
Tknfl  Rep.  312.    Tagert  v.  Hill,  1  Rep.  Ct.  of  Comt.  164.    RiBews  ▼.  Rogant  1 

Rajpn.  Rep.  18. 

And  in  Mrth  CaroHna.  Alkn  v.  Jordan,  2  JDo.  132. 

The  Court  will  not  set  a  nonsuit  aside,  where  it  appesrs  that  the  Terdiet  in  &voor 
of  tlie  plaintiff  would  be  against  the  evi<ienoe  produced  at  the  trial,  if  it  do  nol  ap- 
pear that  other  CTidence  exists.  Hoyt  ▼.  CHiman,  8  Mato.  Rep.  336. 

In  Vermont,  a  new  trial  wiU  not  be  readily  granted,  where  a  new  action  is  not 
barred  by  the  Stntute,  IneauKe  the  jury  have  not  pursued  the  directions  of  the  Judge. 
Sndih  V.  Hubbard,  1  7^/  Rep.  14«. 

By  Stat.  In  that  State,  the  Courts  are  restricted  from  granting  new  trials,  ewept 
where  qutstions  of  law  are  mistaken  by  the  J017  in  the  ehai^  of  the  Court;  and 
00  a  motion  for  a  new  trial,  because  the  verdict  is  i^inst  law  and  the  direction  of 
the  Court,  if  it  appears  there  were  matters  offhct  as  well  as  of  £aio  under  the  con- 
sideration of  the  jury,  and  if  the  jury  had  fouhd  the  tacts  one  way,  they  htid  applied 
the  law  correctly,  the  Court  will  not  consider  the  motives  of  the  jury,  but  will  pre- 
aorne  the  verdict  correct,  ibid. 

If  a  juror  dtscl6ae  by  intimation  the  event  of  the  verdict,  before  it  isgivcn  in  Coort, 
it  is  good  ground  for  a  new  trial.  OrcuU  v.  Carpenter,  ibid.  250. 

Et  vide  in  Connecticut,  Tweedy  v.  Brueh,  JSrb.  Rep,  13.  Danav,  Robert9,l 
RooVe  Rep.  134.  Bow  v,  Parmm»,ibid.  429. 

A  new  trial  will  not  be  granted  for  the  recent  discovery  of  maftfrio/ evidence,  sap- 
ported  by  the  single  affidavit  of  the  party  in  interest.  The  motion  must  be  aocom- 
panied  with  the  affidavits  of  the  witnesses  recently  discoveretl.    Webber  v.  foeop 

ibid.  443. 

In  Connecticut,  it  will  not  be  granted,  if  the  evidence  might  have  been  produced 
at  the  former  triak  Mgco  v.  Huntington,  Kirb.  Rep.  282.  Ei  vide  ScoU  v.  Tile 
State,  I  Roott  Rep,  155.  The  State  v.  Lockeir,  2  Xh.  64. 
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ofher  fact  whereby  his  interest  is  determined.  Bat  had  his  in-  Cb.  in.  a.  6. 
terest  been  proved  by  other  evidence,  his  certificate  should  have  ^<*°^i°B^on. 
been  produced ;  and  if  a  release  be  given  by  or  to  the  witness,  —— — — 

An  objeetkMi  tot  jaror,  vhieh  will  not  be  the  caate  for  a  principal  ohallenge,  will 
not  be  aoffieient  eaiAe  for  a  new  trial.  Chapntan  v.  W^iU,  ISrb.  lUp.  IdS. 

If  an  aUen  be  dra«(n  and  impannelled  as  a  juror,  it  is  a  good  cause  of  challenge 
bot  not  of  a  new  (rial  after  a  oonTietion.  The  State  v.  QuarreU,  S  Bay^t  Hep.  150. 
BBtSngnmth  ▼.  Duane,  4  BaU,  Rep,  354. 

If  the  jury  refer  the  decision  oft  their  caate  to  ehaooe,  it  ia  a  good  cause  of  arrest  of 
jadgmcDt.  ifarner  ▼.  Mobnuout  JRrb,  Rep,  191. 

9.  F9r  exceuvoenetf  of  demagcM, 

The  Court  possess  the  power  to  grant  new  trials  for  excessive  damages  in  oases 
of  torUg  but  there  is  no  precedent  for  a  new  trial  in  crim,  con.  Shoemaker  v. 
Lhezkf,  3  Brown^a  Rep.  886. 

But  the  case  naast  be  a  rank  one,  to  induce  the  Court  to  set  aside  a  verdict,  in  an 
action  for  a  tort,  on  account  of  the  ezcessiTeness  of  the  damages.  Sotnmer  v.  ffHt^ 
4  Ser£^.  &  R.  Rep.  ST. 

The  Court  will  not  grant  a  new  trial  because  the  jury  have  exceeded  legal  inter- 
est 10  the  measure  of  damages,  for  delaying  payment  of  money,  unless  it  be  excel* 
sive.  ReapmbSca  v.  Lecaweet  al.  9  DaU.  Rep.  118.  S.  C  I  Teaiea*  Rep.  155. 

It  ia  not  correct  to  say  a  new  trial  will  never  be  granted  where  the  jury  find  only 
noimno/ damages.  Shenck  ▼.  Monday,  S  Bnmne*$  Rep,  106. 

A  oew  trial  cannoc  be  gmnted  in  a  jia  torn  action^  as  to  the  civil  part,  whhout  the 
other.  HannabaB  v.  Spalding^  1  Roofo  Rep.  86. 

It  was  granted  in  the  case  of  a  libel  m  'the  admiralty  of  a  vessel,  where  the  ac- 
quittal wo  produced  by  fraud  and  impositjoo.  Pruden  v.  Northrop,  1  Root's 
Rep»  93. 

It  is  a  goad  canao  of  arrest  that  one  of  the  jurora  were  interested  in  the  same  ques- 
tion. Talmadge  ▼.  JVbrfAro^,  1  Root*8  Rep,  454. 

Where  gross  injustice  haa  been  done,  a  new  trial  w&l  he  granted  to  the  plaintiff 
In  a  ^  ram  action.  BUUard  v.  MckoU,  8  Root**  Rep,  176. 

Where  there  was  contndictory  evidence,  whether  a  sale  of  a  chattel  was  abaolute 
or  not,  the  Court  refused  to  aet  aside  a  verdict.  Ik  Fmelear  v.  Shotienkirk,  3 
Johno.  Rep.  170. 

In  penal  actions,  and  in  thofe  for  Ub^  and  dq/omaliofi,  and  others  vindictive  in 
their  nature,  a  new  trial  will  not  be  granted,  becaose  a  verdict  for  the  defendant 
was  against  the  weight  of  evidence,  unless  some  rale  of  law  has  bean  violated,  or 
there  has  been  tampering  with  the  jary.  Jbrtat  v.  ffathetoagy  S  Johnt.  Rep.  180« 
Hurtin  v.  Bapkino^  9  Bo.  36.  Et  vide  Fdter  v.  Whipple,  8  Bo.  369.  Steelv.  Roath 
1  B^^t  Rep.  63. 

In  actioos  for  dander^  Ubeli,  and  other  perwnal  torte,  a  new  trial  will  not  be 
gruted  on  the  ground  of  excessive  damages,  unless  they  are  so  flagrantly  outriqpe. 
ous  and  unjust,  as  manifestly  to  shew  that  the  jury  must  have  been  actuated  bv  pre' 
ptdice^paniality^patmmi^  or  corruption.  Coleman  v.  Soutkmck,  9  Jo^.  Rep.  45. 
SotOkmick  V.  Steveno,  10  Bo.  443.  Mai  v.  Lewis,  8  Buy'o  Rep.  804.  Chancellor 
T.  Vaughn,  ibid.  416.  Mathewt  v.  IVeet,  8  Mu  &  M  Cord'e  Rep.  415.  Ogden 
w,  Gibbone,  8  SetUh,  Rep.  518.  Ta^  v.  Qlger,  SdrtUn*9  Rep.  586. 

NorinerMi.ceR.  T^rrer.  S»mner,^,^Ui&  MCord'o  Rep  9b7,  Beacant, 
JBen,l  South.  Rep.  338.  Sftaemoiter  v.  UvmUy^'i  Btorwne*o  Rep.  886. 

The  damages  on  a  quantum  meruit,  or  valebant,  must  be  flagrantly  excesaive  (o 
indsee  the  Court  to  grant  a  new  trial.  Long  v.  Perrtff  Bardin^  Rep.  317. 


268  WITNGSSES. 

Ch  ni.  s.  6.  for  the  express  purpose  of  rendering  him  competent,  it  should 

ExftminstioD.  ^  produced,  and  the  subscribing^  witness  called  to  proTO  it.(o) 

'*""****'""^      When  a  witness  is  not  liaUe  to  any  legal  objection,  he  is  first 

examined  1^  the  counsel  for  the  partj  on  whose  behalf  he  comes 

to  give  evidence,  as  to  his  knowledge  of  the   fact  he  is  to 

|»rove.(f9)    This  examination,  in  cases  of  any  intricacy,  is  a  duty 

in  '  -  I'll!  ■  ■        — -^^      II  ^-^-^^  ■  . 

The  importance  and  novelty  of  the  cRse,  are  aufAcieiit  reaaons  foi*  grantlog;*  new 
trial.  Jibbot  t.  Sebor^  3  Jtthnt,  Ca$.  39. 

A  verdJet  being  recovered  on  a  note  given  for  money  won  at  carda,  a  new  trial 
waa  granted.  Tidmcre  et  al.  v.  JBoyce  et  al,  2  Rep.  Const,  Ct,  S.  Car.  i200. 

A  new  trial  was  granted  when  the  ptaiatiff  waa  aurprised  at  the  trial,  by  ao  allega- 
Uoii  of  a  payment,  aworn  to  by  two  witoevsea,  whom  there  waa  reaaon  to  sosptet  of 
peijnry.  Pelenmiv.  JBan'y,^  Bimi,  Rep.  481.  £t  vide  ^mn^on  ▼.  Coleman, 
i  Kayro,  Rep,  300. 

If  the  platntifT  examine  his  witness  and  deliver  him  over  to  the  defendant  to  croas- 
esamine,  and  b«»fore  any  opportunity  offer  to  enable  the  plaintiflr  to  ask  htm  any 
qoeation  in  explHoation,  the  witness  fell  down  in  a  fit,  and  the  plaiatifi*  went  on  to 
examine  other  «iUie«ses  and  try  the  cause,  the  Court  will  not  afterwards  grant  a 
new  trial,  to  give  the  plaintiff  ao  opportunity  of  letting  in  further  teatimooy  of  the 
aame  witness.  DepeytAery,  The  Col.  Int,  Co,  2  Cainet* Rep,  85. 

It  must  be  a  very  extraordinai7  case  tu  induce  the  Court  to  grant  a  new  trial,  after 
two  concurring'  verdicts  on  matters  of  fact.  Bwkart  v.  Bucher,  8  Miitn.  R^,  467. 
Kebk  V.  Arthvrsy  3  Do.  26.  Peay  v.  BriggSy  2  J^ott  U  M*  Cord's  Rep.  184. 

After  three  verdicts' a  Court  of  Chancery  will  decree  in  accordance  with  the  opi- 
niona  of  the  juries.  Stannard  v.  Graves  et  al,  errs.  2  CaiPs  Rep,  369.  Et  tide 
MRea  y.  Wood,  I  Ben.  &  Munf.  Rep.  548. 

10.  In  criminal  cases, 

A  new  trial  may  be  awarded  by  the  Oyer  and  Ternaner,  The  Peo^  v.  Tovn- 
tendf  1  Jbhtis.  Cos,  104, 

But  not  by  the  Sessions,  except  for  Irregularity.  Ibidv,  The  Justices  of  Chenango, 
I  Johns.  Cos.  179. 

Where  a  juror  has  been  withdrawn  by  the  order  of  the  Court,  the  defendant  ia 
not  to  be  discharged,  but  is  to4>e  %'ied  apev.  The  Petite  v.  Denton,  2  John*,  Cos, 
875.  Ibid.  ▼.  Okott,  ibid.  301. 

Where  justice  has  been  done  by  a  verdict,  there  Saght  to  be  no  new  trial,  even  in 
a  eriminal  case,  although  there  may  have  been  a  miadireotiOQ  of  the  Judge  in  an  un- 
iraporUnt  particular.  The  State  y.  fVeUs,  1  Ctxe^s  Rep.  424. 

A  new  trial  will  be  granted  in  a  criminal  case,  where  one  of  the  jurora  had  ex- 
preased  an  opinion  before  the  trial,  anfuvonrable  to  the  prisoner*  The  U.  States  r. 
Fries,  3  Doll,  RItp.  515.  The  State  v.  Hopkins,  1  Bay's  Rep,  373. 

What  evidence  ia  adminible  on  a  motion  for  a  new  trial,  vide  ante,  p.  857,  n  (>} 

Where  a  grand  juror,  who  finds  an  indictment  at  one  Court,  is  drawn  io  serve  as 
a  juror  at  another,  and  the  defendant  does  not  challenge  or  except  to  him  before  he 
ia  aworn,  it  is  too  late  to  move  for  a  new  trial  on  that  aecoont  after  a  trial  and  oon* 
▼iction.  The  State  v.  O^DHseoS,  2  Bay's  Rep.  153.— Am.  Ed. 

a 

(o)  An  objection  to  (he  compett^cy  of  a  witness,  ia  madcin  aoAicient  time,  if 
made  during  the  trial,  if  he  should  eventually  appear  to  be  interested.  Bank  of 
JVorth  America  v.  Wickoff,  2  Yeates*  Rep,  39.  S.  C  4  JOaU,  Rep,  151.— Am.  Ed. 

(p)  Where  tlie  testimony  of  a  Swede,  wholly  ignorant  of  the  English  language, 
via  wanted  by  a  gmnd  jury,  the  Goort  ordered  an  interpreter  to  be  first  aworn, 
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of  DO  small  importance  in  the  counsel ;  fol*,  as  on  the  one  hand  Ch.  in.  ■.  6. 
the  law  will  not  permit  him  to  put  whatare  called  leading  ques-^""***^**** 
tioDS,  viz*  to  form  them  in  si»ch  a  way  as  would  instruct  the  -*-——— 
witness  in  the  answers  he  is  to  give  ;  so  oa  the  other,  ho  should 
be  careful  that  he  nifikes  himself  sufficiently  understood  by  the 
witness,  who  may  oUierwise  omit  some  material  circumstance 
of  the  case.    Of  lata  years,  the  rule  as  to  leading  questions  has 
been  somewtat  relaxed  in  the  case  of  an  original  examination  ; 
and  where  it  evidently  appeared  that  a  witness  was  hostile  to      * 
the  party  by  whom  he  was  called,  and  unwitting  to  answer  ques- 
tions put  iot  him,  the  examination  in  chief  has  been  permitted  to 
assume  the  appearance  of  a  cross-exaroination,  and  leading 
questions  to  be  put  to  a  witness.    It  is  impoesiblo  to  point  out 
the  cases.in  which  the  general  rule  of  law  shall  be  so  departed 
from  ;  and  thercffore  it  must  be  left  wholly  to  the  discretion  of 
the  Judge,  who,  in  general  is  guided  by  the  demeanour  of  the 
witness,  and  the  situation  he  stands  in*  with  relation  to  Uie  par- 
ties. 

The  counsel  retained  on  the  other  side,  next  cross-examines 
the  witaeea  ;{q)  and  the  witness  not  being  supposed  so  friendly 
to  his  client  as  to  the  party  by  whom  he  is  called,  he  is  not  re- 
strained to  any  particular  mode  of  examination,  but  may  pat 
what  questions  he  pleases.  He  may,  for 'the  purpose  of  trying 
the  credit  of  4he  witness,  suppose  facts  apparently'  connected 
with  the  umse^  which  have  no  existence  but  in  his  own  imagina- 
tion»  and  ask  the  witness  if  they  did  not  happen.  No  mischief 
can  arise  from  this  course  of  examination  ;  for,  if  the  witness  is 
determined  to  speak  nothing  but  the  truth,  he  will  deny  every 
thing  so  suggested,  and  the  tes^mony  of  every  other  who  is  call- 
ed  will  confirm  him.  But  it  firequently  happens,  on  the  other 
hand,  that  witnesses  who  have  entered  into  a  wicked  conspiracy 


tnil^  CO  iolerpret  between  the  Coart  «od  jiirf  mnd  tbe  witnew.  The  OAth  was  (hen 
•dmiQMtered  to  the  »i|fien  in  Engiuh^  moiA  totecpreted  to  Hub  by  the  tworn  iDter- 
preier,  m  it  was  pronouiMcd  by  ths  elerk*  J^rbeg^9  due,  i  Mam*  Bep,  81.  Ar- 
nmrgw.  FeUowetf  5  Do.  tfl9. 

Uader  aeommiiiion  for  tbo  ettmiiwtioD  of  French  wknetiet,  who  coqM  not  speak 
EnglUh,  the  depoMtiooa  ane  not  to  be  takea  in  French^  but  moat  be  turned  by  the 
interpreter  into  JB^gUeh,  and  be  ao  taken  down  and  rcturood.  Zot^  FUcovni  Bel* 
more  t.  Andermn,  S  C«rfV  Ch.  Cat,  SSS.— Am.  £0. 

(9)  The  defendant  on  a  trial  for  perjury  waa  held  entitled  to  erota-examine  a 
witneaa,  though  called  only  to  produee  a  doeument,  and  not  naked  any  queitioni  on 
the  part  of  the  proaeention.  Bex  ▼.  Broeke,  3  Starkie*9  Eep.  473. 

No  testimony  ean  be  admitted  on  a  cross-examination,  but  what  would  hare  been 
legal  on  a  direct  examination.  Jacktvn  ex,  d.  Van  Styck  t.  Soiiy  Col,  ^  Comet* 
Cat.  dS9.-*AM.  En. 
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il^'JEl*:!^'  ^®  defeat  jtstice,  and  who»  having  made  up  their  ttorj  together, 
agree  upon  the  general  features  of  the  case,  will,  when  examined 
out  of  the  hearing  of  each  other,*  by  their  variation  b  in  little 
circumitanceft,  as  to  which  they  are  unprepared,  betray  the  vil- 
lainy of  their  attempt ;  and  by  their  contradictions  be  rendered 
ntterly  unworthy  of  credit.  A  cross-examination  to  this  extent 
has  never  been  objected  to ;  but  how  far  a  counsel  may,  on  cross- 
examination,  inquire  into  matters  f9n^p%  to  the  tau9t,  for  the 
purpose  of  aifecting  the  character  and  credit  of  the  witness, 
has,  as  I  have  before  observed,  been  the  subject  of  much  diffe- 
rence of  opinion,  and  appears  to  be  even  at  present  not  very 
well  settled.(r) 

It  must  frequently  occur,  that  in  the  cross-examination  of  a 
witness  as  to  the  representations  by  him  contrary  to  what  he 
deposed  in  chief,  the  counsel  will  have  occasion  to  refer  to  let- 
ters or  other  written  papers  of  the  witness  himself;  and  objec- 
tions have  frequently  arisen  at  Nin  Prius  as  to  the  mode  in 
which  such  contradictions  shall  be  put  to  the  witness,  or  given 
in  evidence  against  him.  In  the  proceedings  on  the  Bill  of 
Pains  and  Penalties  against  the  Queen,  (/Vufay,  Sept.  1st  18d0,) 
this  question  was  more  formally  discussed  and  decided  than  on 
any  former  occasion  ;  and  as  such  decision  must  be  considered 
as  a  rule  for  all  future  cases,  it  will  not  be  out  of  place  to  state 

the  case  fully  here.(s) 

-  ■  -'  -  -  ^  ■  ■ , 

*  It  »ppeart  that  the  preaent  praetiee  of  orderiQS  witnetaat  out  of  Cowt  dorim; 
the  progreii  of  a  e«QK,  lo  at  to  preTeot  them  from  hearing  the  tettimonj  of  otben, 
it  veiy  aneient.  ForttMCue  de  Law&but,  e.  26,  lajri.  <*  Et  li  neceatitaa  exegerit,  di- 
Tidantar  testes  hDjasmodi,  donee  ipii  depotaerint  qoioqaid  ▼eliot,  ita  \uoA  dietaaa 
imKit  non  doeehit  aut  eoooitahic  eomna  aUom  ad  eonaimilUor  teit^eaodam.*'  See 
alio  WiUiam»  ▼.  HtUie,  I  SUd.  131. 

(r)  When  a  partj  eros^-cxainiDes  a  witnea^  he  Iherdhy  naket  him  hit  own,  aod 
oaonot  introduoe  through  him  any  proof  whieh  woald  not  hate  been  legal  had  he 
Griginally  prodoeed  him,  as/koro/proof  of  a  writing  vithoot  ootioe  having  been  gireo 
to  produce  it.  Jaetton  ex.  d.  Van  SUyeh  etaLr.  ^n,  S  Cainet^  Bep,  ITS*. 

The  EngHth  Coarts  eonaider  a  witneaa  called  by  the  plainti^ai  his  witneai,  even 
after  a  erom  czaminatioD  ia  finished,  and  when  he  ii  sailed  hash  by  the  defettdaAt. 
Dickinton  ▼.  Shee,  4  Eisp,  Rep,  87. 

Where  the  teUer,  or  olerk  of  a  bank,  ia  called  o  a  witness  for  the  party,  to  prove 
the  correctness  of  his  entry,  he  may  be  ashed  on  his  cross  <xaminatiop,  whether  he 
was  not  in  the  habit  of  making  mistakes,  as  such  teUer.  Msekamce  ^Farmere 
Bank  of  Albany  t.  Smiih,  19  Jebm.  Hep.  1X5. 

A  witncM  cannot  be  asked  a  collateral  question,  not  relevant  to  the  matter  in  ia- 
sue,  barely  to  test  bis  credibility.  OtSome  ?.  Jfmkley,  8  GiOU,  Rep.  51.— Av.  Ed. 

(t)  The  evidence  stated  in  a  case,  made  on  a  former  trial,  cannot  be  admitted  to 
impeach  the  testimony  of  the  same  witnem,  given  on  a  second  trial  of  the  aame 
caase.  J^eiUen  et  al.  v.  Columb,  Ina.  Co,  1  Johne.  Rep,  301. 

The  letters  of  a  witness  or  an  endorsement  made  by  him  on  a  note,  may  be  firo- 
dttced  ta^ootradlet  hit  testimony.  JSakeri,  Jmold,3  Coined*  Rep,  SBr9,^AM»B». 
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Lom$a  Dumoni  haviog  been  examined  as  to  certain  facts,  Mr.  oh.  m.  t.  6. 
fPilUamt,  in  his  cross-examination,  asked  her  whether  the  did^'™*''*^^' 
not  use  certain  expressions  which  he  read  from  a  supposed  let-  -—*'"'"■*-' 
ter  from  the  witness  to  her  sister ;  on  which  the  Attornej-Ge- 
neral  otjected,  that  as  the  questions  were  drawn  from  a  written 
source,  the  letter  eught  to  be  put  in  before  making  use  of  its 
contents ;  and  the  point  having  been  argued  at  length  by  the 
counsel,  the  Lord  Chancellor  moved  that  a  question  should  be 
proposed  to  the  Judges  for  their  opinion,  **  whether  in  the  Courts 
below  a  party,  on  cro8s-ex<i.mination,  would  be  allowed  to  re- 
present in  the  statement  of  a  question  the  contests  of  a  letter* 
and  to  ask  the  witness  whether  the  witness  wrote  a  letter  to  any 
person  with  such  contents,  or  contents  to  the  like  effisct,  with- 
out having  shewn  to  the  witness  the  letter,  and  having  asked 
him  if  be  wrote  such  letter  and  his  admitting  that  he  wrote  it?" 
and  after  some  debate,  that  question  was  proposed,  with  the 
following  addition,  "  amd  whether,  when  a  letter  is  produced  in 
the  Courts  below,  the  Court  will  allow  a  witness  to  be  asked, 
upon  shewing  the  witness  a  part  of,  or  rnily  one  or  »ore  lines  of 
such  letter,  and  not  the  whole,  whether  he  wrote  suck  part,  or 
such  one  or  more  lines,  and  in  caee  the  witness  shall  not  admit 
that  he  did  write  the  same,  the  witness  can  be  examined  as  to 
the  contents  of  such  letter  ?'*    The  Judges  having  retired  for  a 
short  time,  returned  to  the  bouse,  and  the  Lord  ohief  Justice  of 
the  King's  Bench  answered,  that  to  the  first  questioo  on  which 
they  were  called  on  to  speak,  they  answered  in  the  nc^tive ; 
and  stated,  that  the  grounds  on  which  they  had  so  decided 
were,  that  according  to  the  established  rules  of  evidence,  the 
contents  of  every  written  paper  must  (w  proved  by  the  paper 
itself;  therefore  the  witness  must  first  be  asked,  whether  the 
paper  be  in  his  handwriting  ?  and  then  the  paper  would,  if  the 
witness  admitted  it,  be  put  in  to  be  read  as  evidence  by  the 
cross-examining  counsel  in  iiis  proper  season,  and  the  Court 
would  be  in  possession  of  the  whole. 

The  next  question,  (viz*)  '*  whether  the  counsel  would  be  al- 
lowed to  ask  a  witness  whether  a  part  or  the  whole,  or  one  or 
more  lines,  were  in  the  witness's  hand-writing,  and  whether, 
if  the  witness  denied  the  hand  writing,  the  comisel  could  pro- 
ceed to  cross-examine  him  as  to  Ae  contents  of  the  letter 
without  shewing  the  whole  ?"  The  Chief  Justice  said,  that  the 
Judges  had  divided  into  two  parts,  and  given  a  distinct  answer 
to  each  of  its  parts.  To  the  first  part,  whether  counsel  would 
be  allowed  to  shew  any  part  of  a  letter,  or  one  or  more  lines. 
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Ch.  IB.  •.  6.  and  to  ask  the  witness  whether  that  were  the  witnefi^'d  hand- 
KxAmination.  anting,  thcj  had  given  their  opinion  in  the  affirmative;  but  to  the 
'  latter  part  of  the  question,  viz.  whether,  if  the  witness  denied 
such  part  or  parts  to  be  his  hand  writing,  counsel  dight  proceed, 
to  examine  die  witness  as  to  the  contents  of  the  letter  without 
shewing  him  the  whole,  they  were  of  opinion  that  he  could  oot^ 
because,  as  he  had  before  stated,  to  prove  the  contents  of  a  pa- 
per, the  paper  itself  must  be  produced. 

After  some  observations,  the  Lord  Chancellor  informed  the 
counsel,  that  their  Lordships  had  decided  that  they  could  not 
be  allowed,  on  merely  stating  the  contents  of  a  letter,  to  ask 
the  witness  whether  she  had  ever  written  or  sent  anch  a  letter ; 
and  further,  that  they  would  be  allowed  to  shew  the  witnesaany 
part  or  parts  of  a  letter,  and  to  ask  if  such  parts  were  in  the 
witness's  handwriting,  but  they  could  not  be  allowed  to  examine 
the  witness  upon  the  contents  of  such  letter  unless  the  whole 
were  shewn  to  the  witness  to  ascertain  the  hand-writing.  Upon 
this,  Mr.  ffiUiaafM  shewed  the  witness  several  letters,  which 
she  admitted  to  be  of  her  hand  writing ;  and  he  was  proceeding 
to  put  a  question  respectii^  thr  contents  of  these  letters,  when 
the  Attorney  General  objected  to  such  questions,  unless  the 
letters  were  put  in.  This  point  was  argued  at  length  by  the 
respective  counsel,  after  which  the  Lord  Chancellor  proposed 
that  the  foUowingquestion  should  be  submitted  to  the  Judges,  viz. 
"  whether,  when  a  witness  is  cross-examined,  and  upon  the  pro- 
duction of  a  letter  to  the  witness  under  cross-examination,  the 
witness  admits  that  he  wrote  that  letter,  the  witness  would  be 
examined  in  the  Courts  below,  whether  he  did  or  did  not  in 
such  letter  make  statements  such  as  the  counsel  shall  by  ques- 
tions, addressed  to  the  witness,  sug^st  are  or  are  not  made 
therein  \  or  whether  the  letter  itself  must  be  read  as  the  evi- 
dence to  manifest  that  such  statements  are  or  are  not  contain- 
ed therein,  and  in  what  stage  of  the  proceedings,  according  to 
the  practice  of  the  Courts  below,  the  letter  could  be  required  by 
the  counsel  to  be  read,  or  be  permitted  by  the  Courts  below  to 
be  read  ?" 

This  question  was  accordingly  submitted  to  the  Judges,  and 
in  about  ten  minutes  the  Lord  Chief  Justice  of  the  King's 
Bench  returned  the  answer  of  the  Judges  to  the  first  part  of  the 
question,  that  the  question  propounded  by  the  counsel  could 
not  be  a  question  addressed  to  the  witness  as  to  the  inquiry 
whether  or  no  certain  statements  are  contained  in  the  letter,  but 
that  the  lett^  itself  must  be  read  to  manifest  thai  such  state- 
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inent»  are  or  are  not  contained  in  the  letter.  His  Lordship  Qh.  ni.  s.  6. 
said,  that  in  giving  that  opinion  the  Judges  did  not  consider  that  ^"™*^*^' 
they  were  presuming  to  offer  to  their  Lordships  any  new  rule  —— — — 
of  evidence  now  for  the  first  time  given  bj  them,  bnt  that  they 
founded  their  opinion  upon  what  was  a  rule  of  evidence  as  old 
as  any  part  of  the  common  law  of  England,  namely,  that  the 
contents  of  a  written  instrument,  if  in  existence,  must  be  proved 
by  the  instrument  itself^  and  not  by  parol  evidence.  In  answer 
to  the  latter  part  of  their  Lordships  question,  in  what  stage  of 
the  proceeding,  according  to  the  practice  of  the  Courts  below, 
such  letter  could  be  required  by  the  counsel  to  be  read,  or  be 
permitted  by  the  Courts  below  to  be  read,  the  Judges  were  of 
opinion,  according  to  the  ordinary  rule  of  proceeding  in  the 
Courts  below,  the  letters  were  to  be  read  as  the  evidence  of  the 
cross-examining  counsel,  as  part  of  his  evidence,  in  his  turn,  af- 
ter he  should  have  opened  his  case ;  but  if  the  counsel  cross-ex- 
amining suggested  to  the  Court  that  he  wished  to  hare  it  read 
immediately,  in  order  that  he  might,  after  the  contents  of  the 
letter  should  have  been  made  known  to  the  Court,  found  cer- 
tain questions  upon  it,  to  be  propounded  to  the  witness,  which 
could  not  well  or  effectually  be  done  without  first  reading  th6 
letter  itself,  that  becomes  an  excepted  case  in  the  Courts  be* 
low,  and  for  the  convenient  administration  of  justice,  the  letter 
is  permitted  to  be  read  at  the  suggestion  of  the  counsel,  but  con- 
sidering it,  however,  as  part  of  the  evidence  of  the  counsel  pro- 
posing it,  and  subject  to  all  the  consequences  of  considering  suck 
letter  as  part  of  his  evidence. 

On  a  subsequent  day,  (Friday^  SepL  5th,}  a  witness  of  the 
name  of  Sacehi  being  under  cross-examination,  was  asked  if  he 
ever  represented  to  any  person  that  '*  he  taxed  himself  with  in- 
gratitude to  a  most  generous  mistress  ?**  (meaning  the  Queen) 
upon  which  the  Attorney -General  objected,  that  if  the  represen- 
tation were  made  by  the  witness  in  writing,  the  paper  ought  to 
be  put  in  before  the  question  was  put  to  the  witness ;  bnt  if  it 
was  only  a  representation  made  by  the  witness  in  conversation, 
there  could  be  no  objection  to  the  Queen's  counsel  asking,  Did 
you  represent  so  and  so  in  conversation^  This  point  having 
been  argued, 

The  Lord  Chancellor  said,  that  the  opinion  given  by  the 
Judges  on  a  former  occasion,  was  not  efactly  a  decision  upon 
the  case  before  the  house.  That  was  a  decision  upon  a  case 
where  written  papers  were  produced.  Here  there  was  as  yet 
no  paper  produced.    If  the  witness  could  be  sure  that  the  pa* 

Nn 
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Ch.  nL  s.  6.  pers  about  which  he  was  asked  were  existing,  it  would  be  com- 
Examination  ^^^^^  f^^  ^^  counsel  to  Call  for  thcir  prodaction.    He  could 

'"""^"'^^^  QQ^  gjiy  that  it  was  so  in  a  case  where  there  might  bo  a  know* 
ledge  of  papers  which  had  existed,  but  for  aught  the  Court  knew, 
were  not  existing  at  the  time  of  the  inquiry.  He  proposed  that 
it  should  be  submitted  to  the.  Judges,  for  their  opinion,  **  whe- 
ther or  not  a  witness  could  be  cross-examined  in  the  lower 
Courts  as  to  representations  of  a  particular  nature,  it  not  being 
specified  in  the  question  whether  it  referred  to  representations 
in  writing  or  in  words,  supposing  that  the  counsel  on  the  other 
side  objected  to  such  cross-examination  P'  The  Judges  haying 
retired  to  deliberate,  afterwards  returned  to  the  house,  and  the 
Lord  Chief  Justice  of  the  King's  Bench  delivered  their  opinion. 
He  said  it  was  not  in  the  recollection  of  any  of  the  Judges  that 
a  question  of  the  nature  proposed  by  the  counsel  had  ever  been 
put  in  the  Courts  below :  but  that  questions  of  a  similar  nature 
were  of  every*day  occurrence*  In  questions  referring  to  con- 
tracts and  agreements,  the  witness  was  frequently  asked  if  there 
was  any  agreement  for  the  sale  of  a  particular  article :  on  which 
it  was  the  ordinary  practice  for  the  coniisel  to  put  an  intermediate 
question  to  the  witness,  and  ask  whether  the  agreement  was  in 
writing.  If  the  answer  of  the  witness  was  in  the  affirmativOj 
then  the  agreement  in  writing  must  be  put  in  ;  if  in  the  nega- 
tive, the  counsel  might  proceed  to  questiop  the  witness  on  the 
nature  of  the  agreement  Although,  therefore,  himself  and  his 
learned  brothers  could  not  speak  distinctly  in  the  affirmative  or 
the  negative  upon  the  question  proposed  to  them  by  their  Lord- 
ships, yet,  with  reference  to  the  principles  of  the  law  of  evidence, 
as  decided  by  practice  relative  to  contracts  and  agreements,  the 
other  Judges,  with  himself,  were  decidedly  of  opinion  that  the 
question  could  not  be  piit  in  its  present  form  ?  but  it  might  be 
divided,  and  the  witness  might  be  first  asked  generally  if  he 
bad  made  any  deelarations  or  representations,  and  if  he  answer- 
ed in  the  affirmative,  he  might  be  asked  the  particulars  of  those 
representations,  the  counsel  on  the  other  side  being  permitted 
by  the  house  to  interpose  the  question  whether  the  declaration 
was  in  writing. 

The  Lord  Chancellor  said,  he  always  understood  the  rule  to 
be  as  given  by  the  Judges  ;  and,  on  the  counsel  being  called  in, 
informed  them,  that  the  house  had  decided,  the  counsel  cross- 
examining  must  first  ask  if  the  declaration  of  the  witness  was 
made  orally  or  in  writing,  and,  after  some  observations  from 
Lords  GasT  and  EasKiNS,  added  that  he  thought  the  best  course, 
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would  be  for  the  counsel  for  her  Majesty  to  be  asked  if  he  ch.  in.  >.  6. 
would  ask  the  witness  if  he  l^d  made  §  representation,  with  the^**'"'"***'®"- 
understanding  that  the  counsel  for  the  bill  was  to  be  allowed  to  - 

ask  the  witness,  before  that  question  was  answered,  if  he  had 
made  the  representation  in  writing. 

Having  thus  noticed  the  course  of  examination  which  is  per- 
mitted for  the  purpose  of  affecting  the  credit  of  a  witness  as  to 
declarations  or  representations  made  by  him  respecting  the  sub- 
ject of  the  cause,  it  will  be  proper  to  remind  the  reader  that 
such  examination  is  absolutely  necessary,  to  enable  the  party 
against  whom  be  is  called  to  shew  the  fact  alleged  against  him  ; 
for  though  the  party  is  not  bound,  asL  we  have  seen  in  other 
cases  not  connected  with  the  cause,  (ante,  269,)  to  take  the 
story  of  the  witness  exactly  as  he  chooses  to  give  it,  yet  he  is  not 
permitted  to  inquire  from  other  witnesses  as  to  the  fact  alleged 
without  first  examining  the  witness  to  it. 

Though  this  has  long  been  the  established  course  of  proceed- 
ing in  Wesiminsier-HaU,  yet  it  was  questioned  in  the  House  of 
Lords,  on  the  bHl  against  the  Queen,  {Fridety,  Oct.  SOth ;)  and 
an  attempt  hauing  been  made  to  discredit  the  above  mentioned 
witness  (Saeehi)  by  shewing  that  he  had  attempted  to  suborn 
other  persons  to  give  false  testimony  against  the  Queen,  the 
following  questions  were  put  to  the  Judges,  viz.  "  1st.  Whether 
according  to  the  practice  and  usage  of  the  Courts  below,  and 
according  to  law,  when  a  witness  in  support  of  the  prosecution 
has  been  examined  in  chief,  and  has  not  been  asked  in  cross- 
examination  as  to  any  declarations  made  by  him,  or  acts  done 
by  him  to  procure  persons  corruptly  to  give  evidence  in  sup- 
port of  the  prosecution,  it  would  be  competent  to  the  party  ac- 
cused to  examine  the  witnesses  in  his  defence  to  prove  such  de- 
clarations or  acts  without  first  calling  back  such  witness  exa»  " 
mined  in  chief  to  be  examined  or  cross-examined  as  to  the  fact 
vriiether  he  never  made  sach  declarations,  or  did  such  acts  ?" 

**  Sd.  Whether,  if  on  any  trial  in  any  Court  li^ow  a  witness 
is  called  on  the  part  of  the  plaintiff  or  prosecutor,  and  gives 
evidence  against  the  defendant  in  such  cause,  and  if  after  the 
croos-examination  of  such  witness  by  the  defendant's  counsel, 
they  discover  that  tiie  witness  so  examined  has  corrupted  or 
endeavoured  to  corrupt  another  person  to  give  false  testimon/ 
in  such  cause,  the  counsel  for  such  defendant  may  not  be  per- 
mitted to  give  evidence  of  such  corrupt  act  of  such  witness  with- 
out calling  back  such  witness  ?*' 

The  Chief  Justice,  in  answer  to  these  questions  observed^ 
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Ch.  ni.  t.  6.  that  the  usual  practice  of  the  Courts  below,  and  a  practice  to 
EsimmttioB.  ^y^^^)^  j^^j  ^^f^  not  aware  of  an;|^  exception,  wns  this  :  If  it  be 

^"""'"''"^  intended  to  bring  the  credit  of  any  witness  into  question  by 
proof  of  any  thing  that  he  may  have  said  or  declared  touching  the 
cause,  the  witness  is  first  asked,  upon  cross-examination,  whe- 
ther or  no  he  has  said  or  declared  that  which  is  intended  to  be 
proved*  If  the  witness  admits  the  words  or  declarations  im- 
puted to  him,  the  proof  on  the  other  side  becomes  unnecessary  t 
and  the  witness  has  an  opportunity  of  giving  such  reason,  expla- 
nation or  exculpation  of  his  conduct,  if  any  there  be,  as  the  par- 
ticular circumstances  of  the  transaction  may  happen  to  furnish ; 
and  thus  the  whole  matter  is  brought  before  the  Court  at  once, 
which  in  our  opinion  is  the  most  convenient  course.  If  the  wit- 
ness denies  the  words  or  declarations  imputed  to  him,  the  ad- 
verse party  has  an  opportunity  afterwards  of  contending  that 
the  matter  of  the  speech  or  declaration  is  such  that  he  is  not  to 
be  bound  by  the  answer  of  the  witness,  but  may  contradict  and 
falsify  it;  and  if  it  be  found  to  be  such,  his  proof  in  contradic- 
tion will  be  received  at  the  proper  season.  If  the  witness  de- 
clines to  give  any  answer  to  the  question  proposed  to  him,  by 
reason  of  the  tendency  thereof  to  criminate  himself,  and  the 
Court  is  of  opinion  that  he  cannot  be  compelled  to  answer,  the 
adverse  party  ha^,  in  this  instance  also,  his  subsequent  opportu- 
nity of  tendering  his  proof  of  the  matter,  which  is  received,  if 
by  law  it  ought  to  be  received.  But  the  possibility  that  the 
witness  may  decline  to  answer  ihe  question,  affords  no  sufficient 
reason  for  not  giving  him  the  opportunity  of  answering  and  of 
offering  such  explanatory  or  exculpatory  matter  as  he  had  before 
alluded  to ;  and  it  was,  his  Lordship  added,  in  their  opinion,  of 
great  importance  that  that  opportunity  should  be  afforded,  not 
only  for  the  purpose  already  mentioned,  but  because,  if  not  given 
in  the  first  instance,  it  might  be  wholly  lost ;  for  a  witness  who 
had  been  examined,  and  had  no  reason  to  suppose  that  his  fur- 
ther attendance  was  requisite,  often  departed  the  Court,  and 
might  not  be  found  or  brought  back  until  the  trial  had  ended. 
80  that  if  evidence  of  this  sort  could  be  adduced  on  the  sudden, 
and  by  surprise,  without  any  previous  intimation  to  the  witness, 
or  the  party  producing  him,  great  injustice  might  be  done,  and, 
in  their  opinion,  not  unfrequently  would  be  done,  both  to  the 
witness  and  to  the  party ;  and  this  not  only  in  the  case  of  a 
witness  called  by  a  plaintiff  or  prosecutor,  but  equally  so  in  the 
ease  of  a  witness  called  by  a  defendant ;  and  one  of  the  great 
olgects  of  the  course  of  proceeding  established  by  their  Courts 
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^as»  the  prevention  of  surprise,  as  far  as  was  practicable,  upon  cb.  m.  >.  6. 
any  person  who  might  appear  therein."  ^J^tSn*" 

•*  The  questions  propounded  by  their  Lordships  comprised  not  _._ 
only  delarations  made  by  a  witness,  but  also,  in  the  language  of 
the  (rst  of  those  questions,  "acts  done  by  him  to  procure  per- 
sons corruptly  to  give  evidence  in  support  of  the  prosecution ;" 
and,  in  the  language  of  tiie  latter  questions,  *'  a  discovery  that 
the  witness  has  corrupted  or  endeavoured  to  corrupt  another 
person  to  give  false  testimony  in  such  cause  '* 

"  They  understood  the  acts  thus  mentioned  to  be  acts  occur- 
ring in  the  ordinary  mode  and  usual  course  wherein  such  trans- 
actions were  proved  in  common  experience  to  take  place ;  be- 
cause, they  presumed,  if  the  questions  had  related  to  an  act 
done  in  an  extraordinary  and  unusual  manner,  their  attention 
would  have  been  directed  to  the  special  mode  and  circum- 
stances of  the  act  by  the  frame  and  language  of  the  questions. 
Now  such  acts  of  corruption  were  ordinarily  accomplished  by 
words  and  speeches,  an  offer  of  money  or  other  benefit  derives 
its  entire  character  from  the  purpose  for  which  it  was  made,  and 
this  purpose  was  notified  and  explained  by  words,  so  that  an  in- 
quiry into  the  act  of  corruption  would  usually  be,  both  in  form 
and  effect*  an  inquiry  into  the  words  spoken  by  the  supposed 
corrupter ;  and  words  spoken  for  such  a  purpose  did,  in  their 
opinion,  fall  within  the  same  rule  and  principle,  with  regard  to 
the  proceedings  in  their  Courts,  as  words  spoken  for  any  other 
purpose,  abd  they  did  not  therefore  perceive  any  solid  distinc- 
tion with  regard  to  this  point,  between  the  declarations  and  the 
acts  mentioned  in  the  questions  proposed  to  them." 

When  a  witness  has  been  cross-examined  by  the  counsel  of  R«-«»«ina- 
the  party  against  whom  he  has  been  called,  the  counsel  who  ori- 
ginally called  him  is  permitted  to  re-examine  him,  for  the  pur- 
pose of  explaining  any  facts  so  brought  out  on  cross-examination ; 
but  in  doing  this,  he  cannot  ask  leading  questions  more  than  on 
his  original  examination ;  and  if,  on  cross-examination  as  to  a 
conversation  had  by  him  with  a  third  person,  respecting  his  be- 
ing a  witness  in  the  cause,  he  mentions  what  he  said  to  such 
third  person,  this  does  not  entitle  the  counsel  by  whom  he  is 
called  to  inquire  into  the  whole  conversation  between  him  and 
such  third  person,  so  as  to  let  in  the  assertion  of  such  third  per- 
son,* but  only  what  induced  the  witness  to  make  such  communi- 
cation.(f) 

*  Bj  dgbt  Jadgct,  Btfr  J.  ditienC.  10  the  Quren'*  Cote,  Tuetday^  Sept, 
(0  A  party  prodiMfaig  t  wlCaeat  may  be  allowed  to  oorrect  any  mistake  whieh 
th^  witness  may  have  made.  Stein^aeh  ▼.  Col,  Jru,  Q9.  9  Coiart*  Rep.  129. 
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Ch.  III.  ■.  6.      The  fiurtf  ezaniiiied  must,  as  was  before  obseired,  depose  to 
witolMwVme-  ^'^^^  ^^  ^^^7  ^^  wbich  he  hat  an  immediate  knowledge  and 
morj.      recollection.    He  maj  refresh  his  memory  with  a  copy  taken 
■■■  by  himself  from  a  day*book»  and  if  he  can  then  speak  positiTely 

as  to  his  recollection,  it  is  svffictent ;  bat,  if  he  has  no  recollec- 
tion, further  than  finding  tue  entry  in  his  book,  the  book  itseff 
¥ayic?eHed'  ^^^^  ^  prodttoed*(l)  Where  the  defendant  had  signed  acknow- 
8  T.  Rep.      ledgments  of  haying  received  m<wey,  in  a  day-book  of  the  plain- 
iiS,  and  the  plaintiff's  clerk  afterwards  read  over  the  items  to 
bim,  and  he  acknowledged  they  were  all  right,  it  was  held  that 
the  witness  might  refresh  htci  memory  by  referring  to  the  book, 
(8)  Jacob  V.   although  diere  was  no  stamp  to  the  items  on  which  the  receipt 
&!it%'!      ^^  written  ;  for  this  was  only  proving  a  verbal  acknowledg- 
ment, and  not  a  written  receipt.(2}  (u) 
Hit  opinion        Thouffh  witnesses  can  in  irenertl  speak  only  as  to  fads,  yet 
in  questions  of  science,  persons  versed  m  the  sulqect,  may  deli- 
▼er  their  opitwrna  upon  oath,  on  the  case  proved  by  the  other 
witnesses.    Thus  a  physician  who  has  not  seen  a  particular  pa- 
tient, may,  after  hearing  the  evidence  of  others,  be  called  to 
prove  on  his  oath,  the  general  effects  of  the  disease  described  by 


It  «eemt  that  jnatertal  tescimoay  ought  not  to  be  rejeeCed  merely  beeauae  offered 
after  the  evideoce  ii  elosed  on  both  tidei,  unlea  It  hat  been  kept  baek  by  trick,  and 
the  advene  party  iraold  be  deeeiTed  or  iojared  by  it  lUchardton  v/  Stewart,  4 
.BJhfi.  Mep.  19S.  ' 

After  a  witne«  baa  been  examined  and  eroH-esamined,  the  Coort  mayi  at  thmr 
ducretwrif  permit  either  party  to  examine  him  again,  e?en  aa  to  new  matter,  at  aof 
time  daring  the  trial.  Ctarren  ▼.  Connety,  5  Bhm.  Rip,  489. 

Where  by  aaneeidental  omiation,  plainttfTs  attorney  does  not  call  and  examine 
a  witnenHrho  waa  pretent  in  Coort,  and  a  nonanit  it  moved  fir  after  he  has  reated 
his  ease,  the  Court  will  permit  the  witoeca  to  be  examined  in  fortheranoe  of  jnitiee. 
Campbell  et  al,  v.  Ingraham,  1  Rep.  Comt.  Ct.  S.  Car,  895. 

After  the  defendant  hai  closed  his  testimony,  the  plaintifT  will  not  be  permitted 
to  gite  additional  evidenee  on  a  snbjeet  on  wMeh  he  had  preirioosly  examined  wit- 
nessea,  if  nothing  new  in  relation  to  it  has  been  prored  by  the  defendant.  Oi^mt 
T.  Cefuequa,  1  Peien*  Rep.  85.— Am.  Eb. 

{%)  SfeMach  ▼.  Coi.  Jht.  Ce.  S  Comet*  Rep.  129. 

Where  a  person  who  is  a  Witness  to  a  partiealar  traniaetioo,  haa  made  a  memo- 
randum at  the  time  of  eertain  facts,  for  the  purpose  of  perpetuating  the  memoiy  of 
them,  aod  can  at  any  subsequent  period  swear  that  he  had  made  the  entry  at  that 
time  for  that  purpose,  and  that  he  knows  from  that  memorandum  that  the  facts  did 
exist,  it  wiU  be  good  evidence,  although  tbe  witness  does  not  retain  a  distioet  recol- 
lection of  the  fi»U  themselves.  Siaiej,Rawb^iJ^ott(^M^C9rd*iRep.sa%. 

So  where  on  an  indictment  for  gaming,  the  prosecutor  was  unable  to  testify  to 
particular  facts,  except  from  seeing  them  in  an  affidavit  made  by  himself,  at  the  time 
he  had  seen  the  offcnoe^ommitted ^  the  evidence  waa  held  admisubie.  sM.— *Ax. ' 
En. 
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them,  and  its  probable  conseqaeBces  in  the  partieiilar  case.    Bo  Cb.  m  >.  6. 
a  ship-builder  has  been  permitted  tQ  gife  his  opinion  on  the  sea-  JJ mauTriof 
worthiness  of  a  ship  from  a  surrej  talken  bj  others  ;(1)  an  en-Mienee. 
gineer  to  prove,  from  his  own  experiments,  the  usual  effects  of  — — *— 
natural  causes  on  a  particular  harbour ;  seal  engravers,  to  skewO)^^^">(<H> 
that  an  impression  was  from  a  foi^d  8ealj(6)  and,  persons  ac- Exeh.  Anar. 
oustomed  to  inspect  hand- writings,*  to  prove  that  a  P&rticular^^J^'^'f^^' 
document  appeared  to  be  an  imitation,  and  not  a  g^nuine  hand  •(la^tiv  As- 
writing  ;(3)  for  though  the  evidance  so  given  does  not  distincttyl^^*^*    *  ' 
prove  the  fact,  it  is  still  general  information,  which  the  rest  of(2)Foikeai;. 
mankind  stand  in  need  of,  to  enable  them  to  form  aft  accurate  ^^^»®'^|2^ 
judgment  on  the  subject  in  dispute.  '  ^^  ^^^ 


SECTION  VIL 

m 

Of  procuring  the  oUmdanu  gfwiine$9e9,  and  their  privilegefrom  * 

arrest 

* 

To  enable  a  man  to  produce  his  witnesses  beforf  a  jury  in  Ch.]n.  t.?. 
cases  where  they  will  not  voluntarily  appear  ^on  his  behalf,  the  ^^^^ISl- 
law  has  provided  a  compukory  remedy  by  the  writ  of  mi6-       anoe. 
fcma^x)    The  names  of  four  witnesses  may  be  put  in  this  writ,  —««'—* 
and  if  the  person  whose  testimony  is  -required  be  in  possession 
of  any  deed  or  writing,  the  production  of  which  is  necessary  for 
the  party^  a  special  clause  may  be  inserted  in  the  writ  command-* 
ing  him  to  bring  it  with  him  (whence  the  writ  is  \lenominated 
a  eubpcmm  duces  tecum,)  or  a  notice  to  produce  the  instrument 
may  be  given  to  the  witness  at  the  time  of  serving  the  eubpcena. 
Under  this  writ,  however,  the  paKy  cannot  compel  a  third  per-(i)Mii€tv. 
son  to  produce  any  paper  which  constitutes  a  part  of  his  title,  ^''J?"*  ^q- 
or,  as  was  said  in  one  case(l)  before  the  stat  46  Oeo.  S,  whichsed  vide  tnto,' 

»  140,  wot.  4. 

(x)  Where  a  wkoeiB  refoiet  to  obey  a  &ubfmna,  wbieh  haa  been  regularly  serred 
apOD  him,  the  Coart  will  grant  an  attachment  agvinst  him  in  the  first  iusianoe.  wfn- 
drem  ▼.  Andre»9y  2  JoAnt.  Cob.  109.  Et  Tide  UmUd  Stata  ▼.  CaidweU,  2  DaU. 
Bep,  354. 

But  a  witeeai  may  by  his  own  act  diapente  with  the  legal  form  of  aerrmg  a  nib' 
pmna,  and  may  onder  aach  lerriee  be  subjected  to  an  attachment.  Feree  w.  Strwne 
etai.  1  Teaiet*  Rep.  309.  . 

Witnesses  are  bonnd  to  appear  and  give  evidence  of  oireomstances  in  extenoatioo 
of  a  sentence  as  well  as  before  a  jury.  The  &at€  ▼.  Smiih,  2  Bay*9  Rep,  02.— 
Av.Es. 
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Ch.  m.  1. 7.  would  expose  him  to  an  action ;  but  the  Court,  and  not  the  wit- 
^op Midair*  nes8,  is  to  determine  what  papers  he  is  compeliaMe  to  pro- 
teoding.     duce.(l)(y)    The  service  of  the  writ  of  subposnai^  made  by  de- 
livering a  copy  to  the  witness,  and  shewing  him  the  original,  at 


(OAmey  V.   the  Same  time  tendering  a  reasonable  sum  of  money  for  his  ex- 
473!^      ^    penses  according  to  his  station  in  life ;  and  if,  after  this,  he  ne- 
glect to  attend,  he  will  be  liable  either  to  an  attachment,  to  an 
action  at  the  common  law  for  damages,  or  to  an  action  on  the 
Statute  of  S  Eliz,  c.  9,  for  the  penalty  of  ten  pounds,  and  the 
further  recompense  given  by  that  Statute,  at  the  election  of  the 
(8)  Pearson  V  V^^J  injured  by  his  negligence  :(2)  but,  by  Ae  express  provi- 
Iie8,  Dougi.    sion  of  the  Statute,  thus  further  recompense  is  left  to  the  dis- 
^^^'  cretion  of  the  Judge  of  the  Court  out  of  which  the  process  is- 

sues, and  therefore  cannot  be  assessed  by  the  Judge  or  jury  at 
NiH  PriuB,(z) 

In  one  case  Lord  KLentov  ruled,  that  die  party  who  was 

plaintiff  in  the  original  cause  could  maintain  no  action  against 

iwafford  ^*  ^^^  witDoss  uuloss  he  suffered  the  cause  to  be  called  on  and  was 

P«^N-  P-  nonsuited  ;(S)  but  the  Court  of  King's  Bench  have  expressed  a 

'  ^  doubt  of  the  propriety  of  this  deoision.(4) 

Remoaerft-        Courts  of  Justice  take  care  of  the  interests  of  the  witness  at 
^^'  the  same  time  that  they  are  attentive  to  those  of  the  suitor ;  and 

(4)Barrowv.  therefore,  unless  the  ntbpeena  be  served  a  reasonable  time  be- 

3  B?k  aTW  ^^^^  ^^^  ^^7  ^^  ^"^^'  '^  ^^  ^  enable  a  witness  to  arrange  his 
affairs  ;(5)  and,  in  civil  cases,  unless  a  sufficient  sum  of  money 
be  tendered  to  the  witness,  to  enable  him  to  go  to,  stay  at,  and 
v.Stewft^n  I'ctum  from,  the  place  of  trial,(6)  he  will  not  be  liable  topunish- 
Suv.510.  QjQQt  for  neglecting  to  attend.  But  though  entitled  to  his  rea- 
(6)  Chapman  BonaUe  expenses,  yet,  except  in  the  case  of  medt^  men  and 

V.  PoiDtDn,2 

Stra.  1150.  ■  __^_. 

(y)  Vide  ante,  p.  188. 

(z)  An  atUohment  wiU  not  lie  «gainit  the  printer  of  a  newspaper  for  not  pradae- 
ing  papen,  onntaining  the  advertisementfl  of  county  eoraminionen  under  a  tubptma 
Jucet  tecum.  Let.  ofSfdppenv.  fVelli,  d  FeaSe^  Bep.  360. 

Quere,  HaTe  the  Common  Pleaa  power  to  iaaue  writs  of  attachment  into  another 
eoonly.  Bonen  r.  DvugUut^  8  Datt.  Rep,  45. 

An  attachment  will  lie  a|»ain8t  a  member  «f  Congress  for  not  obejing  a  Bu6pmna, 
if  he  is  not  attending  a  session,  goiog  to,  or  returning  from  Congress.  BapuhSca  t. 
Duane,  4  Teatet*  Rep.  347. 
*  Qu^e,  Whether  vembfrs  of  Congreu  are  privileged  fiom  the  oUigationa  of  a 

eubpana,  XT.  Skitet  v.  Cooper,  4  Datt.  Rep.  341. 

Where  the  party  is  present  in  Court,  there  is  no  occasion  to  make  a  r«le  for  an 
attachment  absolute,  but  sentence  may  be  pronouneect  b/  the  Court  forthwith. 
RetpubHcar.  OewM,  I  DaU.  Rep,  328»— Ax.  £d. 
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even  if  'the  partj  proinige(l)  such  compensatioD  on  serving  the  ch.  m.  s.  7. 
attornie8».to  whom  a  small  additional  remuneration  is  allowed,  R^'inpi^ra- 
he  is  not  entitled  to  any  com^nsation  for  his  loss  of  time ;  and  ...,.,....,,.. 
atibpcena,  such  promise  being  without  consideration,  will  notr^xjifQ^^ 
support  an  action.    If,  haviiig  omitted  to  insist  on  receiving  the  ^n«m,  5  M. 
necessary  money  at  the  time  the  mbpcma  is  served,  the  witness  y/inn  v' 
ask  for  it  when  called,  the  Judge  wilt  not  compel  him  to  be  n!^^^-^ 
sworn  till  fully  indenmified;  and  he  will  not,  by  so  refusing  51 5. ' 
to  give  evidence,  wave  the  right  whicif  he  before  had*  to  an  ac- 
tion against  the  person  who  caused  htm  to  be  served  with  a  sub- 
pcena,  but  nay  stHI  maintain  such  action  in  case  the  party,  not^j^fj^netv. 
choosing  to  pay -the  money  at  the  time  of  the  trial,  declines  to^***"*  ^^ 
examine  him.(2)  ' 

When  a  witness  is  in  custody,  or  serving  on  board  a  ship,  and  Witness  in 
hkl  commanding  officer  will  not  let  him  attend,  a  habeas  corpus^^^^' 
ad  tesHficandfim  is  nectssary ;  for  which  an  application  should 
be  made  to  a  Judge,  upon  affidavit,  sworn  by  the  party  applying, 
stating  that  he  is  a  material  witnes8,(3)  and  in  the  latter  case  (s)  Forteso. 
that  he  is  willing  to  attend^4)    Upon  this  application  the  Judge  ^^' 
will,  if  he  think  right*  grant  his./ia^  for  the  writ ',  but  where  it  ap-  (A)  Rex  v. 
pears  not  to  be  done  bonafid^  but  with  a  view  of  removing  a^^^p^^f^^. 
prisoner  in  execution,  the  Court  will  refuse  it.(5)    So  where 
the  defendant  is  in  custpdy  on  a  eharge  of  high  treason,(6)  or  as  ^a\w^,^s 
a  prisoner  at  war,(r)  it  will  not  be  granted  without  the  consent  Burr.  lUO. 
of  the  Secretary  of  State*    When  this  writ  is  granted,  it  m  de-  ^5^  Langstoa 
livered  to  the  officer  in  whose  custody  the  witness  is,  who  brings]'  Cotton, K. 
him  up  on  being  paid  his  reasonable  charges^a)    By  Statute  45  afUrTrin.  T. 
Geo.  3,  e*  140,  Judges  0/  the  Courts  at  fFestmiMter  are  empow-^^  G«o.3. 
ered  to  grant  writs  of  habeas  corpus  to  bring  prisoners  before  m  Forie^  v. 
Courts  martial,  or  commissioners  of  bankrupts,  to  give  evidence  t^^^*^^?!? 

J     •      I-        L  r        XL  Doa^l.  419. 

in  cases  depending  before  them. 

The  person  of  a  party  or  witnass,  attending  the  trial  of  a  F'''''*®^'^**^ 
causey  IB  safe  from  arrest  m  any  ctvil  action  while  going  to,  stay- 
ing, and  returning  from  the  place  of  trial ;  and  if  arrested  dur- 
ing this  time,  the  Court  on  which  he  is  attending  will  disdiarge 
him  attd  censure  the  officer.    This  privilege  has  been  extended 
even  to  a  party  attending  an  arbitrator  ;(8)  and  though  in  strict-  (8)  Spenoe  v. 
ness  it  does  not  authorise  a  man  to  loiter  or  deviate  from  thefg'^'^^      ' 
way,  yet  Courts  of  Justice  have  not  been  very*  rigid  in  confine 
-    I ■^_^-_^— ^_— ^ 

(a)  The  SlierUTis  boafld  to  bring  op  a  pertnn  in  emtody  oo  exeeotioa,  to  tettifj 
in  a  eivil  eaae,  after  the  lerviee  of  a  writ  fjihabea*  corpus  ad  tettificoHdum,  aiul  on 
being  tendered  the  experset  for  bringing  ap  and  rtturoing  the  pritoner*  Mble  r, 
Sndih,  5  John».  Bep.  357.— Am.  Eo. 

0  » 
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Ch  m.  f.  7.  iDf  ikt  protection ;  therefore,  where  a  defendant,  who  was  ta- 
ihHn^iirl^  tending  his  cause  at  the  sittings,  which  was  pat  off  early  in  the 
.^^.^^^.^^  day,  stayed  in  Court  till  five  in  the  afternoon,  and  then  went 
Lightt'ooi  V.  ^^th  fai^  attorney  and  witnesses  to  dine  at  a  tavern,  and  was 
Cioneron,  arrested  there  while  at  dinner ;  the  Court  held  that  taking  this 
'  refreshmetit  did  not  destroy  his  privilege,  and  he  was  discharged* 
Huehv.  So  where  a. witness  having  attended  the  assizes,  on  a  trial 
cliTK'B*'^  which  was. over  about  four  11  the  afternoon,  staid  in  the  assize 
308.  8  Sira.  town  till  after  dinner  Ihe  next  day,  and  then,  while  going  home 
cftedf '         ^'^  ^  coach,  was*  arrested  about  seven  in  the  evening,  the  Court 

ordered  her  discharge,  though  her  residence  was   not  above 

twenty  miles  from  the  place  of  trial.(6) 

• 

(6)  IT  tny  peiton  whote  doty  brinft  him  id  Coart,  whether  m  a  juror,  •  parly,  or 
a  witnett,  btr  arretted  while  attending  Court,  or  eundo  et  redeundo,  the  Court,  Ofioa 
motion,  will  diichai-gt  him.  Ex  parte  M'Mil,  3  Matt,  Rep.  288. 

A  witdetB  llho  atteaded  from  another  State,  to  |m>?r  a  will  in  the  Supieme  Court, 
who  was  arrestHi  on  hts  return  home,  by  pnieew  from  the  Maior^t  Cooit  of  JVHa 
Tarh^  was  diiebarged  on  motion  by  the  Supreme  Court.  JVbrrw  v.  Beadi^  9  MuiM, 
Bep.m^.  . 

A  party  to  an  aetioD,  which  has  been  referred  to  the  deeisioo  of  the  Court  upon  a 
ease  stated,  is  privilegi-d  fi-ora  arrest,  while  attending,  going  to,  or  retaramg  from 
Courr.  iSr  parte  JitJMi^  5  Mau.  Hep,  S45. 

But  if  a  witness  attend  Court  Toluntarily,  without  being  anmaaoDcd,  ha  will  not 
be  protected  from  arrest,  ibid.  864. 

In  thr>  Circuit  Court  it  has  been  held,  that  the  ^rieMe^e  of  a  suitor  or  witoeu,  ex- 
tends only  to  exemption  f<  om  arreet,  though  the  service  of  process,  whether  a  a> 
pku  or  summtlkis,  in  the  actual  or  o«>nitnictiTe  presence  of  the  Court,  (as  on  the 
steps  at  tbe  Court-House)  would  be  a  contempt.  Mligfa  v.  Fieher  el  ol.  1  Petere 
Bep.  41. 

The  privilege  of  a  suhor  does  not  extend  to  a  person  who  has  been  soirendcted 
by  his  ball  in' another  cause ,  and  is  in  actual  custody  at  the  time  of  arrest.  Davie  et 
oL  V.  Cummine,  9  Teatet^  Sep  387. 

A  writ  of  protection  ad  tettificandtm,  suspends  all  civil  process  agaioat  the  sab* 
ject  of  it,  wifittf  coming  to,  and  Attending  upon  Court,  with  a  reasonable  time  for  the 
witness  to  return  home,  alter  the  rising  of  the  Court.  Ex  parte  BaU^  1  T^fL  Rep» 
874.  Et  vide  Smythcf.  Manke,  4  JDutf.  Rep.  389. 

The  privilege  of  a  suitor  does  not  hold  in  the  case  of  judicial  process.  S^errei^e 
Cate,  1  DaU,  Rep  356.  Nannum  v.  Jtkruf,  1  Teatee^  Rep.  ^.  Sed  eootra,  ilroema 
▼.  Hunt,  C.  C.  V.  Staiet,  Oct.  Sett.  1804, 4  DaU.  Rep.  387.  cited  4  Tectfet'  Rep, 
184. 

The  authority  of  Sterret^e  Caee  has  been  often  doubted  both  at  tlie  bar,  and  da 
the  bench,  though  never  expresrfy  overrufed.  4  Datt,  Rep.  38S,  fi. 

Where  another  Court  has  refused  to  discharge  one  of  its  own  suitors  from  arrest, 
on  the  ground  of  privilege,  the  Supreme  Court  will  not  relieve  on  habeae  cerpae^ 
The  CommenwealtA  v.  Sambristht.  4  Sef^.  &  R.  Rep.  140. 

On  an  a|»peid  from  the  Court  of  Coirimon  Pleas  of  Lanca^er  county,  to  the  Sa* 
preme  Court  of  Penruyhania^  sitting  in  Pfdladelpfda,  a  witness  atteiyling  thereoB, 
was  held  to  be  privileged.  MUet  v.  3f  CuUmtgh^  1  Binn.  Rep.  77. 

The  privilege  that  a  witness  attending  a  Court  should  be  exempted  from  arrest 
is  Che  right  of  the  Couit,  and  not  of  the  party ;  therefore,  an  aotioa  of  aaanlt  and 
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battery*  and  fiilae  iropiiMmmeDt  will  not  lie  for  raoh  an  trreit.  Moore  ?.  Ckapman^  qi,,  m^  g^  f^ 
3  Ben,  &  Munf.  Rep,  260.  ProteeOon  * 

Where  the  defendant  io  London^  was  tammoned  to  attend  an  arbitrcOor  at  fire*  from  arreat* 
l0r,  and  on  his  passage  went  to  Clifton,  where  his  wife  then  resided,  fbr  the  ullvged  - 
IMirpose  of  searching  for  papera  neoeasary  to  his  exilininadon,  at  whieh  place  ho 
staid  the  greater  pari  of  two  days,  the  Court  held,  that*  although  it  might  not  be  aa 
QoreasonabJe  deviation,  yet  that  his  stay  there  being  an  unreasonable  length  of  time, 
and  it  not  being  sworn  that  be  was  occupied  during  all  the  tiW,  in  the  ob$eoi|t  for 
vhieh  he  went  thither,  he  was  not  protected  from  arcest.  Itqndally,  Qwngy,  9 
Bam,  ^  Aid.  Rep,  SSS.— Am .  Eo. 


END  OF  PART  I. 
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PART  II. 


CHAP.  I. 

or   EVIDBNCX   IN   GEIISRAL»  AS   REGULATED    BT  THE   PLEAOIKOS, 
AND  OTHER  PRO0EBDINO8  IN  A  CAUSE. 

Partn.        To  ascertain  the  eridence  necessary  to  support  an  action,  the 
^  e^nm-^  first  thing  to  be  attended  to  is  the  form  in  which  the  action  ia 
•tuieei.     brought,  and  the  statement  of  the  case  as  contained  in  the  de- 
"  claration.    In  most  instances  the  particular  circumstances  of 

the  case  are  set  forth,  but  in  some  few  the  law  permits  the  use 
of  a  certain  prescribed  form,  wholly  fictitious,  and  quite  con- 
trary to  the  facts  whereon  the  action  is  founded. 

In  the  first  class  of  actions,,  the  plaintiff  is  bound  to  prove  the 
facts  stated  in  his  declaration ;  any  material  yariance  between 
that  statement  and  the  eTidence,  will  be  &tal  to  his  cause ;  and 
though  in  fact  he  may  shew  a  good  cause  of  action,  yet  not  hav- 
ing truly  stated  it  on  the  record,  he  fails  on  account  of  the  va- 
riance. 

To  notice  in  this  place  the  numerous  cases  which  have  arisen 
on  variances  between  the  pleadings  and  the  evidence,  would 
tend  to  confuse  rather  than  to  convey  any  intelligence  to  the 
reader.(a)    It  may  be  proper  to  observe  in  generaJ,  that  when 

(a)  In  an  Mikm  on  a  writCrn  aontraot,  the  writing  may  be  read  to  tbe  jorj,  if  it 
•nbitantially  eomportt  with  the  narr,  Famum  et  oL  r,  Banuim  ef  a/.  1  7^'- 
Rep,  73. 

Thoagh  in  an  action  for  money  had  and  received^  a  eontraet  may  be  tpeeially 
stated,  wbieh  ita  itne  qua  nm  of  the  pbJntiff^  reeovery }  yet  if  it  it  indueement 
only,  and  not  ibe  giit  of  the  action.  It  it  not  neeetsary  to  thew  the  faa|»peniqg  of  a 
condition,  wbieh  it  would  be  inadmiaible  to  diew  in  an  aetkm  on  ths  contract.  TVu- 
Bey  T.  Prertoti,  1  Can.  R€p»  175. 
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the  declaration  contains  impertinent  mattfer,  foreign  to  the  canse^ 


Wbco  the  ROT.  tUted  a  promise,  thftt  in  oonsidentJOD  thatthe  plaintiff  wouZtf  en- 
tbrie  a  note  atgned  by  a  tliird  peraoo,  the  defendant  would  liold  himself  liable 
thereon  in  the  same  maonerj^  and  thongh  he  had  signed  it  with  his  proper  name, 
and  the  eTidenee  was  of  a  promise  in  oonsideration  of  the  plaintifi  havings  endoned 
soeh  note  i  it  was  held  that  the  eridcnoe  did  not  eoodace  to  prore  the  narr,  BuUcm 
ky  et  al.  v.  London  etal^i  Con,  Bef.  404. 

Where  the  narr,  in  an  action  on  a  note,  stated  that  (he  defendanU,  bj  a  note  tm- 
der  their  iands,  promised  to  pay ;  and  the  note  exhibited  in  evidence,  appeared  to 
have  been  signed  hj  proatration  ,•  it  was  iieid,  that  it  was  no  variance,  the  allega- 
tion beiog  aeeordiog  to  the  operation  of  law,  Pk8ip9  etalr.  Biley^  9  Con,  Rep. 
266. 

In  an  indictment  on  the  7th  and  9th  Sect  of  the  Act  of  Congrea  of  89th  Jul^^ 
1818,  ch.  34,  concerning  cml-fisheries,  the  indictment  having  stated  the  purport  of 
the  written  paper  to  h^  that  the  vetsel  was  of  the  burthen  of  14  tons,  45-95ths  of  a 
tea,  whereas  the  paper  prodoced,  stated  it  to  be  14  Ions,  60-95ths  of  a  ton,  tho  vari' 
aoce  was  held  fatal.  U,  Statet  ▼.  Lakeman,  2  MatcnU  Sep,  889. 

Where  the  narr,  is  for  a  contract  to  carry  salt  fiir  ^1.97,5  cents,  a  written  me- 
morandnm  of  an  agreement  to  earrj  flbr  15  shilllnga  is  adminihle,  and  nugr  ^  ex- 
plained. Salter  v.  Xirkbnde  etal,l  StuA.  Rep,  883.    . 

So,  in  an  indictment  for  forging  a  deed,  a  varfance  hi  the  feoartet,lto  80  for  88,  is 
material.    Siaie  v.  Street^  Tojfl,  Rep.  IBS. 

Where  a  name  appears  to  be  a  foreign  one,  a  variance  of  a  letter  which,  accord- 
ing to  the  proaunciatioo  of  that  lango^ge,  does  not  vary  the  sound,  is  not  a  munemer, 
Petrie  r.  Woodmorth^  3  Cmnee^Rep.  819. 

The  narr.  in  ejectment  being  ibr  a  tract  of  land  called  Rupalla,  and  the  title  be- 
ing for  one  called  Repaka,  is  no  variance,  if  proved  to  he  the  mme  land.  Mttchetl 
et  al,  lee.  ▼.  Graver,  I  Bar.  &  Jehne,  Rep.  SOT. 

A  variance  in  the  name  of  a  corporation,  which  does  not  render  it  materially  dif- 
ferent in  substance,  from  the  true  name,  will  not  injure,  especially  in  proceedings 
in  which  the  corporation  are  not  a  party  to  the  record.  The  People  v.  Runkel,  9 
Johne,  Rep.  147. 

A  variance  between  the  writ  and  narr,  h  eared  after  an  inquiry  of  damages  exe- 
cuted. Froxwell,C^c,j*Fug^atefRdrdin*e  Rep.2,  • 

So  after  an  office  judgment  Kennedy  t.  Terril,  ibid,  492. 

Andafler  final  judgment  Palmer,  6fc.  t.  AfOinmOf  iind,  SOS, 

A  variance  between  Ihe  evidence  and  narr,  as  to  part  of  the  plaintiff's  demand, 
is  not  fatsl.  Ranke  v.  Evene,  ibid,  45. 

If  one  of  two  executors  refer  a  matter  in  his  own  right,  and  one  m  rig^t  of  his  tes- 
tator, and  the  refereea  award  a  sum  of  money  to  himself,  and  another  to  him  and  his 
co-executor,  the  award  is  good;  and  he  may  sue  apon  die  covenant  in  bis  own  name, 
and  there  will  be  no  variance.  Macon  v.  Crump,  1  CaWe  Rep.  575. 

If  the  claim  of  the  plamtiff  in  an  attachment  against  an  abieonding  debtor,  be  stated 
as  for  a  certain  sum  doe  by  a  negotiable  note,  with  interest  from  the  day  when  such 
note  should  have  been  paid  |  and  the  bond  fiM*  pmsecuting  thi^  attachment  describe 
it  as  sued  out  for  the  eum  of  money  mentioned  therein,  (saying  notlimg  about  the  in- 
tercet)  the  variance  is  not  material.  Smith  ▼.  Pearee,  0  Munf.  Rep  585. 

In  an  action  of  scifvyiiaat  against  bail,  the  defendant  pleaded  that  another  person 
of  the  jome  name  and  deecr^ttiont  became  bail,  and  traversed,  that  he  was  the  per* 
aon  named  m  the  bail  piece,  and  the  plea  was  held  good.  Renoardw.  JSIMe^itJohnt. 
Cat,  893. 

Things  written  may  be  described  by  their  tenor,  or  according  to  their  eubttaneei 
if  described  by  then:  tenior^  their  very  words  mut  be  foHowod,  bat  the  omissioQ  of 
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Variance  in 
circum- 
stances. 
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Part  n.     o^^  which  the  Matter  on  a  reference  to  him  would  strike  ontp 

Varianee  in 


eircum- 


a  letter,  not  altering  the  word,  is  not  fatal  i  if  described  by  their  tttboance  or  ejfeetf 
the  rery  words  need  not  be  set  out ;  it  is  suffieieot  if  their  sense  and  meaning  be  de- 
soribed.  State  v.  Bradiey.  1  Hayw,  Rep.  463. 

It  ia  not  sui&eient  to  declare  upon  a  written  contract  according  to  its  legal  efiVet 
and  import,  and  not  in  tU  pitfcise  words.  Lent  v.  Paddford,  10  Maet,  Rep,  830. 
WOdman  ▼.  Gloeeop,  1  Bam,  ^  Aid.  Rep.  9 

In  a  suit  for  worcb  epohenf  there  can  be  no  tenor ,  therefort*  where  the  sense  and 
meaning  of  the  words  set  out  in  the  Indictment  ia  the  same  with  thosr  proven,  and 
clearly  aitd  distinctly  so,  though  not  the  very  same  words,  such  evidence  will  sup- 
port the  indictment,  ibid. 

If  the  plaintiff  declares  in  an  action  for  a  libel  <pjue  eequUur  in  hie  verhie  etSSeei^ 
the  minutest  variance  between  th'  libel  offered  in  evidence,  and  the  mirr.  will  be 
fiUal.  Harrier,  Laurence ^al  I  7)tl.  Rep.  156. 

In  an  action  for  a  libel,  the  libellous  matter  set  forth  in  the  narr,  contained  the 
worda  (T.  Statee,  and  in  the  paper  produced  in  evidence  it  was  written  United 
Statee,  the  variance  is  immaterial.  Z^ewit  v.  Few,  5  Jo/me,  Rep,  I,  Et  fide  South' 
wiok  V.  Stevene,  10  Do,  443. 

The  Court  will  look  to  the  context  in  order  to  decide  whether  the  variance  ia  ma- 
terialornot.  ibid, 

A  variance  in  the  date  ofa  bond  or  eum,  is  fatal.  Oordon  et  al,  v.  Browne*§  err* 
1  Bayw,  R^,  815. 

Where  the  defendant  was  summoned  as  the  executors  of  ^.  and  the  yiorr.  charg* 
ed  him  accordingly,  and- be  pleaded  ne  unguet  executor ,  and  the  plaintiff  withdrew 
his  fiarr.  and  filed  another,  charging  htm  as  executor  of  the  executor  of  Ji,  tho 
variance  between  the  writ  and  the  count  was  held  to  be  ImmsteriMl.  Jenningo  T. 
Cox,  1  Binn.  Rep,  588,  in  note.    Et  vide  Bellt,  Men,  3  Mimf  Rep,  118. 

Wliere  in  a  debt  on  a  bond,  a  capiat  has  issued  against  two,  one  of  whom  has  bees 
taken,  and  non  eet  inventue  has  been  returned  as  to  the  other,  if  the  plaintiff  declares 
on  the  bond,  as  the  bond  of  the  defendant,  who  has  been  takio,  advantage  can  ba 
taken  of  the  variance  only  by  demurrer,  and  it  Is  not  error  after  verdict.  JDUbnan 
V.  SckuHx,  5  Serg.  &  R,  Rep,  35. 

Quere,  Whether  in  any  stage  of  an  action,  advantage  can  be  taken  ofa  variance 
between  the  terii  and  the  narr.  where  the  cause  of  action  appears  to  be  the  same. 
ibid. 

The  rule  is,  that  a  trivial  variation,  in  setting  out  a  contract  or  written  instrument 
ia  fiital !  but  the  application  of  the  role  must  be  confined  to  such  caaes,  where  ei- 
thcr  the  plaintiff  has  the  original  in  his  possession,  or  can,  by  due  exertions^  obtain 
it.  Dunbar  v.  Jumper,  8  Teatee*  Rep.  74.  Et  vide  Umbehocker  v.  RueeeS,  8 
Teatee*  Rep,  339.  Muegrove  v.  Gihbt,  1  DaU,  Rep.  816.  DUBngham  v.  The  CT. 
.Stales,  C.  C.  April,  1806,  M.  S.  Rep, 

In  an  action  for  an  escape,  the  plaintiff  stated  the  substance  of  an  execution  in  his 
narr.  without  setting  it  out  in  A^rc  verba,  but  in  the  execution  produced  in  evidence 
there  waa  a  variance  of  one  cent  in  the  current  of  damage  and  costs  |  It  was  held  lm» 
material.  BioeeO  v.  Kip,  5  Jehne,  Rep  89.  Brooke  v.  Bemue,  8  Do,  356.  Et 
Pemberton^  &c.  v.  Scarce,  Bardin.  Rep,  3. 

In  an  action  of  debt  on  bond  with  a  collateral  condition,  if  the  bre^icb  be 
in  the  very  wortls  of  the  condition,  it  is  snfllcient  CrmghiU  v.  Page,  8  Ben.  ^ 
Munf  Rep,  446.  In  aach  a  case,  after  judKraent  by  default,  and  writ  of  inqoirj- 
executed,  no  advantage  can  be  taken  of  a  variance  between  th**  narr,  and  bond^ 
nor  ia  the  bond  considered  as  part  of  the  recoid,  unlesa  it  be  spread  upon  it  by  OjfCr^ 
demurrer.teeTidcaac,  biUofcxoeptioDS,  8cc   CraighUlf,  Page,  ibid. 


IN  GENERAL.  j|§^ 

mch  impertinent  matter  will  be  rejected  bj  theCourt,  and  need      ch.  I. 
not  be  proved .(6)  -But  where  faots  themselves  unnecetsarj  and  Vtiianeem 

-    -  ■  staneet. 

Wber^  the  narr.  lays  a  promise  by  the  derendant  (o  pay  and  content  the  plaintHT 
"for  two  bonds  whieh  the  ptaintifThad  in  his  possession,  executed  by  a  third  P««^?2!^'L^fiif|A 
son  to  the  plaintiff/'  the  bonds  must  be  produced  on  tbe  trial,  or  they  mast  be  pitrr-    '^'*^*  ^ 
ed  to  be  lost  or  destroyed.    Dean  v.  MPherrin,  2  Ser^.  £ff  B.  Rep.  69. 
Quere,  if  attcr  verdict  the  Court  would  presume  they  were  pro<laced.  ibid. 
In  assjf^ning  the  breach  of  the  condition  of  a  bond,  the  variance  to  be  fatal,  must 
be  material.    BattHnU  exr.  v.  Merkleyf  1  fFtuh,  Rep,  dOO.    .fiuster'a  enn,  t. 
Wallace^  AR.U  Munf.  Rep.  82. 

What  variances  between  a  judgment  and  the  recital  thereof,  in  a  fdre/acicu,  or 
ID  the  judgment  thereon,  are  not  immaterial.  Igoti't  exr.  v.  Grefftrry^  3  Ben,  & 
Munf  Rep.  297. 

Whi'fe,debt  is  broaght  on  a  oovemint  to  pay  a  aom. certain,  any  variance  ot  the 
aam  in  the  deed  will  vitiate  it.  But  whrre  the  deed  relates  to  matter  of  fi^t  extrin- 
sic, there,  though  the  plaintiff  declare  for  more  than  is  diie,  be  may  enter  a  retmt- 
titw  for  the  balance.  U.  Staiet  v.  Colt,  1  Peter'B  Rep.  153.  Et  vide  Bammeti  v. 
BuOiWtexre.  1  CalL  Rep.  568. 

In  an  action  on  a  promise  of  ndemnity,  made  by  tbe  defendant,  againat  wf .  the 
plaintiff  declared  that  ^.  had  recovered  against  him  a  certain  sum .  Proof  of  a  rec<^ 
very  of  a  different  sum  by  A,  is  not  a  fatal  variance,  because  tbe  recovery  is  stated 
only  by  way  of  inducement,  and  not  as  the  ground  of  the  ault.  Ripther  v.  Sham, 
3  Tealee*  Rep.  575.    Et  vide  Uvingtian  v.  Swrnwiek,  S  DdU.  Rep.  300. 

Where  tbe  narr,  was  for  obatruocmg  tbe  waters  of  D.  Creek,  and  the  evidence 
was  of  obstmctioiM  in  the  waters  of/,  near  tbe  month  of  JD  Crerilp^the  variance  waa 
ruled  to  be  fttal.    Funk  v.  Arnold,  3  Teatet*  Rep.  438. 

In  an  action  on  a  shigle  bill,  the  plaintiff  averred  in  the  etatement,  that  the  bill 
waa  asaigned  by  himself  JMn  Adam  L.  exeeuior  oit  A.  to  B,  who  re<-easigned  it  to 
the  plaintiff,  and  offered  in  evidence  a  bill,  agreeing  in  all  respects  with  the  state- 
ment, except  that  tbe  assignment  was  by  Adam  h.  but  made  <*  agreeably  to  the 
will  of  A."^  (U  being  granted  that  John  Adam  L-  was  A*i  executor. )  Beld,  that  the 
evidence  was  inadmissible  on  the  issue  of  ami  eotfitdum,'  IdnOermileh  v.  Kneagy, 
3  Serg.  &  R.  Rep.  90%, 

Where  a  narr.  recited  that  £.  JBrovft  waa  attached  to  answer,  kc.  and  then 
charged  the  defendant  as  EHiha  Brown,  on  a  bill  of  exchange  drawn  by  him  in  fa- 
vour of  the  plaintiff,  a  bill  of  exchange  signi^d  £.  Brown,  and  the  hand  writing  of 
which  was  proved  to  he  that  of  Elijah  Browne,  was  ruled  to  be  iaadmiasible.  Cndg 
V.  Brown,  1  Peter^t  Rep.  139. 

Where  the  plaintiff  declared  by  tbe  name  of  WiUum  T,  Robmoon,  and  gave  in 
evidence  a  deed  to  ffilliam  Robkuon,  iheomisaion  of  the  middle  letter  was  held  an 
immaterial  variance,  for  the  law  knows  of  but  one  ehriatian  name.  Franklin  v. 
Taima^,  5  Johfu.  Rep.  84. 

Where  the  narr.  on  a  promissory  note,  alleging  a  demand  of  payment  in  general 
terms,  as  *<  although  reqoested,"  kc.  it  was  held  good,  especially  after  verdict. 
LefingrtoeU  et  aL  v.  fThite,  I  Johm.  Coo.  99. 

Where  a  note  not  negotiable  was  declared  open  as  beingyar  value  received,  and 
whieb  wonis  were  not  in  th^  note  produced  in  evidenee,  it  was  held  that  they  were 
descriptive  of  the  note,  and  that  therefore  the  variance  was  fatal.  Saxton  et  aL  ▼. 
Mknoon,  10  Johm.  Rep.  418.  Et  vide  Thenuon  v.  Jameoon,  1  Craneh'o  Rep,  282.«- 
Am.  Ed. 

(6)  Where  matter  ia  alleged  in  a  fturr.  which  might  have  been  sttnclc  out,  on 
metion,  aa  aorpltts^e,  it  need  not  be  proved  at  the  trial*  AUmref.  Onltmd»  2  Johm- 
Cm.  52. 
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PartU.    immiteriaU  but  at  the  aame  time  not  wholly  impertinent^  are  set 
^clnram-'*  Ottt  in  the  declaratiDn,  these  must  be  proved,  though  no  evi- 
lunees.     dence  would  have  been  requiced  of  them,  had  thej  not  been 
■  alleged. 

This  rule  was  more  clearly  expressed  by  Mr.  Justice  Law- 
sEMt.  4S8.    nBHCB,  in  the  case  of  WUHamstm  y,  AUUon^  who  said,  *'  that  if 
the  whole  of  an  averment  may  be  struck  out,  without  destroying 
the  plaintiflT's  right  of  action,  it  is  not  necessary  to  prove  it;  but 
othewise,  if  the  whole  cannot  be  struck  out  without  getting  rid 
of  a  part  essential  to  the  cause  of  action  ;  for  then  though  the 
averment  be  more  particular  than  it  need  have  been,  the  whole 
must  be  proved^  or  the  plaintiff  cannot  recover."    Accordingly 
Wiiiiamionv.  in  that  case,  which  was  in  tort  for  the  breach  of  a  warranty  of 
i^st  446.      goods,  where  it  was  charged  in  the  declaration,that  the  defen- 
dant knew  the  goods  to  be  of  bad  quality,  it  was  held  that  the 
plaintiff  need  not  prove  the  scienter;   because,  if  that  aver- 
ment were  struck  out  altogether,  the  plaintiff  might  still  main- 
Briatov  v.     tain  his  action  on  the  warranty ;  but  where  a  declaration  against 
Ik^^'ws.    ^  Sheriff,  for  taking  the  goods  of  a  tenant  without  paying  a 
year's  rent  to  the  landlord,  averred  that  the  rent  was  payable 
quarterly,  whereas  it  was  payable  yearly,  the  variance  was  held 
to  be  fatal ;  for  if  the  whole  averment,  as  to  the  rent,  had  been 
struck  out,  the  plaintiff  could  not  have  maintained  his  action, 
because  some  rent  must  necessarily  have  been  averred  to  be  due. 
In  general,  dates  and  sums  are  immaterial,  and  being  stated 
under  a  viddicet,  the  party  is  not  bound  to  strict  proof  ;(e)  but 


Words  in  an  indietment  eannot  be  rejeefced  aa  Borplaaaa«,  whicb  may  have  been 
the  {>;rouiul  oTeoBTietioo.  Commonwealth  v.  Mwood,  II  JItbut,  Rep.  93. 

Bat  in  an  indietment  for  stopping  the  mail,  a  eoDtraet  with  Uu*  Postmaster  Gene- 
ral to  transport  the  mall  was  alleged,  and  it  was  held  that  it  most  be  proved,  altfaoogh 
the  indietment  voold  have  been  good  withcni  it.  United  Statei  t.  Porter,  3  Jk^e 
J?0^.  383. 

A  eontraet  most  be  proved  as  laid  in  the  narr,  Crawford  v.  MtrreO,  8  Joha, 
Hep,  853.  Ctmmngham  ▼.  JSmbatt^  7  Mom.  Hep,  65.  BajfSet  et  aL  r,  Fettypface 
et  al.  ibid,  325.  Sed  vide  Leatk  v.  Cooper^  Cooked  Rep  249. 

An  allegation  of  fraad  or  varranty  in  a  sale,  mast  be  proved  preeisely  as  laid. 
SneU  V.  Moset,  1  Joknt,  Rep*  96.  Perry  v.  Aaron^  ibid.  129. 

Evidence  that  a  eontraet  was  enlarged  by  parol^  will  not  support  a  narr,,  on  the 
eontraet  as  originally  made.  PhiUpo  v.  JSace,  8  Jokne,  Rep,  392.— Ax.  Ei». 

(c)  The  day  laid  in  the  deelarsiion,  in  an  aelion  on  a  parol  eontraet,  is  not  mate- 
rial upon  evidence.  Stout  r,Ruetel,  2  Yeateti*  Rep.  334. 

Nor  in  trespass,  provided  it  is  previous  to  the  bringing  of  the  aelion.  Charles  v. 
Belpux^  2  Brovnw*9  Rep,  319.  Et  vide  ffitherapoon  v.  labeU^  I  Bayv  Rep.  12. 

If  no  day  is  isid,  or  an  impossible  day,  the  defect  will  be  cored  by  verdict.  ChaHet 
T.  JDetpux,  2  BrowwU  Rep.  319.    Et  vide  AUaire  t.  Onland,  t  Johns.  Cat,  52. 

If  a  declaration  oonuio  two  ooonti,  and  one  of  them  state  a  eaose  of  aetioo,  whieh 
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where  any  written  instrument  or  record  is  stated,  or  the  exact      Ch.  i. 
time  or  money  is  material  to  the  merits  of  the  cause,  it  then     '-JJH^" 
becomes  necessary  to  prove  the  fact  exactly  as  laid.    Here,     ttanees. 
however,  a  distinction  must  be  attended  to  between  an  allega-  — — — . 
tion  of  substance,  which  it  may  be  necessary  to  producer  record 
for  the  proof  of,  and  an  allegation  of  description  which  affects 
to  state  the  contents  of  a  record.    In  the  former  case,  it  is  suf- 
ficient if  it  be  substantially  proved  ;  in  the  other,  the  least  va- 
riance will  be  fatal.    Thus,  if  it  be  alleged  that  any  fact  hap-  Por^el  ▼• 
pened  on  a  day  laid  under  a  videlicet^  and  no  reference  be  madeg  Eatr,  157/ 
to  any  record,  the  variance  in  the  day  will  not  be  fatal,  unless  ^''"^>7U> 
the  day  be  material  to  the  merits  of  the  action  ;(</)  and  there-ter,4T.llep. 
fore  where,  in.  an  action  for  a  malicious  prosecution,  the  decla-  ^^' 
ration  stated,  that  "  afterwards,  to  wit,  on  the  morrow  of  the 
Holy  Trinity,  in  the  46th  year,  &c.  at  ffesttninater  aforesaid, 
in  the  Great  Hall  of  Pleas  there,  before,  &c.  the  plaintiff  was 
in  due  manner  and  by  due  course  of  law  acquitted  ;'^  the  alle- 
gation was  held  to  be  proved  by  the  production  of  the  record  of 
iVm  Prius,  though  it  thereby  appeared  that  the  acquittal  took 
place  on  Tuesday  next  after  the  end  of  Easter  Term ;  for  the 
substance  of  the  allegation  was  only  that  he  was  acquitted  be- 
fore the  commencement  of  the  action.    So  the  statement  of  &B^oi»*9Eiit 
fieri  facias  to  have  been  for  a  dpbt,  and  80t.  damages  sustained  898. 
by  reason  of  the  detention  thereof,  when  the  writ  mentioned  the 
80«.  to  have  been  given  for  the  damages  sustained  as  well  by  rea- 
son of  the  debt  as  for  the  costs  and  charges  of  the  suit,  was 
held  to  be  no  variance ;  because,  in  law,  the  costs  were  part  of 
the  damages  sustained  by  reason  of  the  detention  of  the  debt. 
In  these  cases,  however,  had  the  plaintiff  taken  upon  himself  to 
describe  the  record  by  2l  praut  ptUet,  &c.  it  seems  that  he  would 
have  been  bound  down  to  more  literal  statement*    And  where 
a  writ  was  stated  to  have  been  returnable  on  a  particular  day  Green  v. 
and  on  production  it  appeared  the  day  was  mis-stated,  this)  |^J^^ ^5^ 


bad  not  aeenied  when  the  tait  vu  cocnmeneed,  and  a  general  Terdict  be  found  for 
the  plaintiff,  judgment  will  be  reTeried  on  error  Stewwt  ?.  M* Bride,  1  Serj^.  & 
a.  Rep,  S08. 

Wherever  time  h  inoable,  it  ooght  to  be  allesed  with  certaiotj.  Huhble  ▼.  Ehtb» 
lanwfuf,  Nardin*9  Hep.  S94.     . 

Wherever  the  time  of  doing  a  thing  In  imrnaierial,  evidence  of  a  different  time  is 
•dminible.  Bnt  where  it  ia  material,  it  Oiatt  be  proved  »■  laid.  Jordan  v.  Ceeper 
end  SSerg  6f  A.  J?«p.  576.  Failv.  LemeetaLA  Johnt.  Rep,iSO.  Etvkle 
U.  States  V.  rt^l^  ft  DaU.  Rep,  346.— Am.  En. 

(d)  Vide  CT.  States  v,  Bumham,  1  Maun*$  Rep,  57.— Am.  Bn. 


»■  -.  » 
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Ptrt  II.     being  a  misdegcriptioB  of  the  writ^  was  held  to  be  a  fatal  Ta- 

Variance  in   ri^nce/e) 

BiNiicea.  In  an  action  for  usarj,  the  loan  was  stated  to  have  been  made 
«~^—  on  the  £lst  of  December^  when  in  fact  it  took  place  on  the  23d ; 
Trr'tv  ^  ^^^  ^^  plaintiff  wa«  noU'^gaited  on  account  of  this  variance^/) 
Cowp.  en.  So  in  a  plea  of  set-off  to  a  bond,  where  the  defendant  is  requir- 
Grimwood  ed  bj  the  Statute  to  set  oat  in  his  plea  the  exact  sum  due  to 
6*T.Rep.'4^.^^  plaintiff;  if  he  state  a  less  sum  to  be  dae  than  actually  is, 
the  sum  so  stated  may  be  traversed,  and  the  defendant  will 
fail  on  his  plea. 

In  the  above  cases,  the  days  and  sums  were  so  material,  that 
no  form  of  pleading  could  have  helped  the  party ;  but  where  the 
Duratmi  v^^  ^^j  q^  gum  {^  ^^^^  material  to  the  merits  of  the  cause,  the  plain- 
Biiiier  at  K.  tiff  may,  by  stating  it  under  a  videlicet  (as  observed  above)  es- 
Re^'^67  ^  ^    ^1^  ^^^  danger  of  a  variance,  which  might  otherwise  be  fatal. 
Thus,  where  a  declaration  on  a  warranty  of  sheep  stated,  that 
in  consideration,  the  plaintiff  would  buy  of  the  defendant  forty- 
five  sheep  for  54/.  11^.  6d.  the  defendant  promised  they  were 
sound  ;  and  it  appeared  in  evidence,  that  the  price  was  54L  12«. 
M;  this  not  being  laid  under  a  videlicet,  the  plaintiff  was  non- 
suited ;  but  had  the  declaration  stated  the  purchase  to  have  been 
lT.Rep.d40.  for  a  large  sum  of  money,  to  wit,  54/.  lis.  6^.  the  variance  would 
have  been  immaterial.(g) 

Contracts  should,  in  all  cases,  be  truly  set  out ;  if  the  con- 
tract be  different  from  the  declaration  in  any  part,  the  whole 
Griffin  9.       foundation  of  the  action  fails ;  because  the  contract  is  entircTA) 

Blandford,                                                                                                                                 ^  "^ 
Cowp.  68.       — — — • 

t  (e)  A  variance  between  the  narr,  and  the  bond  of  which  oyer  is  given,  is  matter 

of  di-roonrr,  and  not  of  error.  Douglau  v.  Beam,  8  Bimt.  Rep.  76. 

A  varianef  between  the  mm*.  »nd  the  bond  on  oyer,  is  material,  and  will  be  &tal 
on  the  plaintiff's  special  dtmurrcr  to  the  bad  rejoinder  of  the  defendaot.  Cooke  t. 
Oraham,  $  CrancH'e  Hep.  239. 

To  tHkf  adTaiita^  of  the  covenant  declared  On,  and  that  which  appeared  on  the 
inatrument,  oyer  slionld  have  been  prayed.  Aniony,  1  Hayw,  Hep,  ti9. 

I((  an  action  o(dttinue  Tor  two  resolutions  otthe  Gtneral  Assembly  g^nting  mo- 
ney to  the  plaintiff,  a  rariance  between  the  writ  and  narr,  as  to  their  date,  should 
have  been  pl(  adtd  in  abatement  after  oyer  of  them  had  been  craved.  Xewi«v.  WU- 
Uanu,  I  Hayw,  jRep,  150.  Adamt  v.  Spear,  ibid.  215,  —Am.  Ed. 

(/)  Id  debt,  on  the  Act  against  osur> ,  •  variance  between  the  dates  of  the  con- 
tnot,  laid  in  the  narr.  and  proved  on  the  trial,  ia  fatal.  Everi  v.  Barr,  A  Teaiet^ 
Jle/.  99.— Am.Ed. 

(^)  A  eciUcet  repugnant  to  the  preceiling  matter,  may  be  rejected  as  surplusage. 
Vail  T.  Levnt  etoLK  Johnt,  Rep  iSO.—Ax.  Eo. 


(A)  In  an  action  of  assumpsit  against  a  carrier  for  the  loss  of  goods,  when  a  con- 
tract is  alleged  to  carry  thf  m  from  A.  to  U.  a  variance  in  the  evidence  at  to  the 
termimm,  is  fatal.  Tucker  v.  CrackUn,  S  Starkie'a  Rep.  385.— An.  Ed. 
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So  where  a  right  or  custom  is  pleaded^  it  should  be  stated  with      ch.  i. 
all  exceptions  and  modifications  to  which  it  is  liable ;  otherwise  ^^r'*"^^  *^ 
the  pleading  will  not  be  supported  by  the  evidence.    If  a  cus-     stMnees. 
torn  be  stated  as  that  of  a  particular  place,  evidence  will  not  be  ■„ 

received  of  the  like  custom  prevailing  in  a  place  adjoining. 
Thus,  the  custom  of  tithing  in  the  parish  of  ^.  will  not  be  evi- 
dence of  the  custom  of  tithing  in  the  parish  of  B,  if  the  custom 
of  that  parish  onlj  be  pleaded.(l)     But  had  it  been  laid  as  the  (0  Farneaax 
custom  of  a  larger  district,  including  both  Ji.  and  B.  it  would  cowp.^sor'' 
have  been  evidence  in  support  of  the  issue.(2)    In  like  manner... .... 

the  custom  of  one  manor  will  not  be  evidence  of  the  custom  of 
another  adjoining,  unless  in  cases  of  some  general  law  or  qua- 
lit  j«  of  which  description  is  the  general  rule  of  most  manors  in 
the  northern  counties  bordering  on  Scotland,  and  therefore  call- 
ed Border  Law,  that  the  tenant  shall  be  admitted,  and  pay  a 
fine  on  the  death  of  every  new  Lord.(3)    On  the  same  princi-  i?)  ^>^  ^^^ 
pie,  a  general  custom,  that  one-half  of  a  river  shall  be  fished  by  ei>' vrWar- 
the  Lords  of  the  different  manors  on  each  side  of  the  water,  has  '.gS'^^tof 
been  admitted  as  evidence  of  the  right  in  the  particular  in- s.>rnei  act  v. 
stance  ;(4)  and  when  the  dispute  has  beeti  concerning  the  right  l^'^^^j^ 
to  a  particular  part  of  a  large  tract  of  land,  acts  of  ownership 
on  other  parts  of  the  same  tract  have  been  also  received,(d)  itJiJIlX'si^ 
being  first  shewn  that  it  was  an  entire  waste.    (6)So  where  aSeiw.  662. 
manor  has  been  encircled  by  a  belt  of  trees,  some  of  which  \^J  ts)  Btjrj  v. 
contiguous  to  closes  belonging  to  different  owners ;  the  cutting  Kciibiugtoo^ 
of  trees  by  the  Lord  contiguous  to  the  close  of  wd.  has  been  held  514.      ^' 
evidence  of  his  right  to  those  in  the  same  belt,  contiguous  to  the  /gx  ^^    t^x 
close  of  B.{7)    And  where  in  trespass  and  false  imprisonment,);  w^nne, 
the  defendant  justified,  as  Serjeant  at  Arms  of  the  House  of^^  teA.554. 
Commons,  acting  under  the  speaker's  warrant,  for  arresting  the  (7)  Stanley 
plaintiff  for  breach  of  privilege,  and  the  issue  was  upon  an  al-i4£^^352. 
leged  excess  of  authority  in  the  officer  executing  the  warrant, 
by  using  an  excessive  and  unnecessary  military  force,  and  break- 
ing the  plaintiff's  house  after  demand  of  entrance  and  refusal ; 
evidence  was  received  of  acts  of  .violence  by  the  mob,  commit- 
ted in  parts  adjacent,  though  out  of  view  and  hearing  of  the 
plaintiff  in  his  house,  such  violence  appearing  to  be  connected 
with  the  same  purpose  as  actuated  those  about  the  plaintiff's 

house.(B)  (S)Banlett 

In  cases  where  the  law  gives  a  geperal  form  of  declaration»as^-^<^>n"|* 
in  trover,  ejectment,  &;c.  the  plaintiff  has  only  to  prove  his  title 
to  recover,  and  by  a  fiction  of  the  law,  that  tide  is  considered  as 
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P*rt  n.     proving  the  cue  stated  on  Ae  record*  and  the  jarj  are  directed 
^^"^  *   to  find  the  facU  so  sUted. 

■  Actions  maj  be  again  considered  as  they  are  local  or  trann- 
lory.  Local  actions  ninst,  as  the  term  implies,  be  laid  in  the 
coontj  where  the  caose  of  action  arises.  The  coantj  is  in  this 
case  a  material  circumstance  in  the  cause,  and  unless  the  plain- 
tiff prove  it  as  laid  in  the  declaration,  the  variance  is  fatal  to 
his  action^t) 

But  though  the  couniy  is  material  in  all  local  actions,  yet  the 

flaee  within  it  is  not  always  so  material ;  and  where  this  is  the 

case,  the  place  mentioned  in  the  declaration,  if  named  merely 

as  a  venue  and  not  as  a  local  description  of  the  injury,  need  not 

Meney  and    urree  with  the  proof.     Therefore,  where  in  an  action  for  a  nuis- 

gBuoDComp.  ance  to  the  navigation  of  the  Irweil,  by  diverting   the  water 

s'£Mt^407^     from  it,  the  declaration  stated  that  the  plaintiffs,  to  wit,  at  A. 

were  proprietors  of  a  certain  river  ihert  called  the  Irweil^  and 

thkt  the  defendant  ai  A.  t^oresaid,  erected  a  weir,  and  thereby 

diverted  the  water  from  the  river,  and  injured  the  navigation  ; 

it  was  held  to  be  sufficient  to  prove  that  such  an  injury  was 

done  to  the  navigation  on  that  river  at  any  place  within  the 

county ;  for  as  it  was  unnecessary  to  give  a  local  description 

either  of  the  property,  or  of  the  thing  which  caused  the  injury, 

(i)  In  M  ftctioQ  of  debt  againit  •  SheriflT  for  the  escape  of  a  prisoner  in  his  custodj 
OQ  cxeeutioa,  the  narr,  aUeged  a  jadgment  recovered  in  the  Court  ot  Common  Pleat, 
of  the  term  of,  kc.  held  at  Salem,  in  the  county  of  fVathutg'km,  fce. ;  in  the  reeoid 
of  the  judgment  produced  at  the  trial,  the  place  or  town  wjiere  the  Court  was  held 
was  not  mentioned  i  it  was  held  that  the  variance  wm  not  material.  Poffe  i.  ffoods^ 
9  Jokfu.  Rep,  82.  Et  Tide  Rodman  et  al,  t.  Firman,  8  Johnt.  Rep,  ii .  I*agt  v, 
iraMiv,9  2>».  88. 

An  action  against  a  Sheriff  fior  a  fmrfeoMonu  in  oJSce,  is  not  local,  and  he  maj  be 
toed  therefor  out  of  his  own  county.  JFoeter  t.  Baldwin, 

An  action  for  uae  and  occupation  h  founded  on  priviUf  of  contract,  and  ia  there- 
fore transitory.  Corporation  oJJ^Tea  Tork  v.  Dawoon^  S  Jo/ma.  Cat,  335.  Z««  ▼. 
BaUeit,  8  Ctdne^  Rep.  374. 

Debt  on  judgment  Is  local  i  so  debt  on  the  judgment  of  the  Court  of  Common 
Pleas,  most  be  brought  in  the  county  vhere  the  judgment  was  given.  Ramet  ▼• 
JCerufon,  8  Johno,  Cat,  381. 

So  a  oetrefadat  to  reme  a  judgment.  JPOittw.  Perrigo,9  Jokna,  Rep,  859. 

An  action  tor  an  escape  is  not  local  to  the  county  in  which  the  judgment  or  writ, 
bj  virtue  whereof  the  prisoner  was  arrested,  b  filed  of  record.  B^ert  v.  BUdretk, 
1  Cotfies'  Rep.  1. 

Qu^re,  Whether  the  venue  ought  not  to  be  laid  in  the  county  in  which  the  escnpe 
was  made,  ibid. 

An  actioa  on  a  covenant  of  seisin,  is  local.  Clarkeon  v.  Gijord,  1  Caiaeo*  Rep,  5. 

In  injurieato  personal  property,  the  action  may  be  brought  wherever  the  defend- 
ant can  be  taken,  although  the  cause  of  actioa  aroie  in  another  state  or  eoontry, 
Gkn  v.  BotfftB,  9  Mn$,  R^.  67. 
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and  the  declaration  did  not  give  a  particolar  description  of  ei-  ch.  i. 

ther,  A.  was  considered  merely  as  a  venue,  and  therefore  imma-  ^*'**jy^^*  ^ 
terial. 


In  those  actions  which  are  tranaitory,  the   plaintiflf  has  the 
privilege  of  electing  anj  county  he  pleases^  and  here,  as  both  the 
place  and  county  laid  ih  the  declaration  are  merely '/orma/,  it 
is  not  necessary  that  either  should  agree  with  the  proof.     Thus  ^T^^^- 
wherein  an  action  for  running  down  the  plaintiflPs  boat,  theRep. sss. 
declaration  stated  the  injury  to  have  been  done  near  Half' Way 
Beach,  in  the  River  Tfumies  ;  and  it  was  proved  to  have  hap- 
pened in  Half' Way  Reach;  the  proof  was  held  to  support  the 
declaration.    So  where  an  action  of  asstanpsit  was  brought,  on  Friih  t?.  Graj, 
an  agreement  to  procure  the  plaintiff  a  booth  at  a  horse-race,  ^^^^'  ^^^>"- 
and  the  declaration  stated  that  there  was  a  race  upon  Bamet 
Common,  in  the  county  of  Middlesex;  and  it  appeared  in  evi- 
dence, that  the  whole  of  Bamei  Common  was  in  Hertfordshire  ; 
this  was  also  held  to  be  no  variance. 

In  these  transitory  actions,  however,  the  defendant  may  change 
the  venue  by  motion  to  the  Court,  founded  on  an  affidavit  that 
the  cause  of  action  arose  wholly  in  another  county ;  and  the 
plaintiff  cannot  bring  it  back  to  the  county  where  it  was  ori- 
ginally laid,  without  undertaking  to  give  material  evidence  in 
that  county.(i)    This  undertaking  makes  the  action  in  somesantier 

•  V,  Heard, 

"  2  Blaek.  1C31 . 

(k)  A^'ter  iatur  joined,  the  defendant  ma/  applj  to  have  the  venue  changed,  pro- 
vided a  trial  hat  not  been  loat,  and  it  will  oecation  no  delay.  Delavan  v.  BaUhdn^ 
3  Cainet*  Rep.  104.  Keni  v.  Dodge,  3  Jokiu.  Rep.  447. 

The  Court  haa  an  eqaitable  power  over  vetiue.  Manning  ?.  Downing,  S  Johtu. 
Rep.  453. 

To  cbanf|;e  the  venire  in  a  transitorj  aetion,  very  apeeial  eaoie  niQat  be  shewn. 
Woode  V.  Vun  Rankin,  1  Cainet*  Rep.  1^. 

'  In  Hartthome^t  tew.  v.  PaUon,  S  DaU.  Rep.  359,  the  Coort  refuted  to  direet  the 
Sheriff  to  return  a  jury  from  the  county  exclusive  of  the  city  of  Philadelphia. 

The  vetnie  will  not  be  chMnged  fi-om  the  city  of  ^ew  York,  beoaose  the  corpora- 
tion are  plaintiffs.  Corporation  of^ew  York  v.  Davton,  8  John*.  Ca$.  335. 

In  an  action  against  a  Sheriff,  the  supposed  influence  of  bis  office  in  his  county,  is 
not  a  reason  for  changing  ihe  venue.  Raker  v.  Sleight,  8  Cainet'  Rep.  46.  £t  fide 
JWw  Windtor  Turnpike  t.  mUon,  3  Cainee'  Rep.  13r. 

The  venue  will  be  changed  in  a  suit  on  a  promissory  note,  the  defendant  swear- 
iBg  to  a  defence,  and  that  his  witnesses  reside  in  another  oounty.  Jillaii  ▼.  Brace, 
I  Comes'  Rep.  107. 

But  it  will  not  be  changed  because  there  is  a  party  spirit  in  the  connly,  where  the 
action  is  brought,  against  the  party  applying.  Zobieekie  t.  Bander,  1  Cainee*  Rep, 
488.  • 

In  an  action  for  a  libel,  the  Court  will  not  change  the  venue,  on  the  common  affi- 
davit, from  the  county  in  which  it  circuUted  to  that  in  which  it  was  first  printed  and 
published.  Clinton  ▼.  Crorwell,  Col.  U  Caineo'  Coo.  399. 

In  Virginia,  the  Superior  Court  of  Chancery  have  power,  opoo  general  prineiplei 
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Part  n.     degree  local,  and  aniess  the  plaintiff  comply  with  the  condition, 
^'pt^!  ^  he  will  be  nonsuited  on  the  trial.    The  defendant  therefore 
...^.^.^  should,  in  all  cases  where  the  plaintiff  has  so  undertaken,  be 
prepared  to  produce  the  rule  at  the  trial,  in  order  to  bind  the 
plaintiff  to  his  engagement. 
1  Sid.  U8.         It  was  formerly  held,  that  on  an  undertaking  of  this  nature, 
the  plaintiff  could  not  give  any  evidence  which  arose  in  another 
county,  but  that  all  his  evidence   must  arise  in  the  county 
wherein  the  venue  was  laid ;  but  it  is  now  deemed  sufficient  if 
he  give  any  one  material  piece  of  evidence  arising  in  that  coun- 
ty ;  and  even  in  actions  in  their  nature  local,  if  the  different 
s»lk.  669.      facts  which  constitute  the  right  of  action  arise  in  different  conn- 
2T.Rep.24i.ties,  the  plaintiff  has  his  election  in  which  to  lay  his  cause. 

A  deed  enrolled  in  Middlesex^  a  commission  of  bankruptcy 
(I)  Rensing^  tested  there,(l)  or  as  was  held  in  one  case>(2)  the  production  of 
w  8*  M**k'  ^  ^^  ^^^  payment  of  money  into  Court  in  the  action,  though 
B.  36.  obtained  after  the  rule  to  change  the  venue  was  discharged,  is 

(Vi  Wfttkint  ^  sufficient  compliance  with  the  undertaking  to  give  material 
V.  Towers,  evidence  in  that  county :  but  in  a  subsequent  case/S)  the  Court 
3T.Kep.275.^j.  Common  Pleas  held,  that  only  the  proof  of  facts  necessary 
(3)  Cockeriii  to  sustaiu  the  action,  and  not  any  matter  in  answer  to  the  plea, 
kill,  1*  Taunt,  would  be  Sufficient ;  and  therefore,  where  the  defendant  pleaded 
519.  1^  tender,  and  the  plaintiff  replied  and  proved  a  subsequent  de- 

mand and  refusal  within  the  county,  they  determined  that  he  had 
not  satisfied  the  undertaking. 
So  it  has  been  said,  that  proof  of  the  cause  of  action  arising 
(4}  Gerard     in  a  foreign  country,  is  sufficient,(4)  though  the  safer  way  in 

1  H^Uck '  this  case  seems  to  be  to  apply  to  the  Court  to  discharge  the 
280.  rule.(5)  In  one  case  where  the  cause  of  action  arising  in  A*  the 
M^K^mi^'    venue  was  laid  in  B.  and  an  attempt  was  made  to  change  it  to 

2  Taunt.  197.  £.  the  Court  of  Common  Pleas  refused  to  change  the  venue;(6) 

and  in  another  late  case,(7)  in  the  same  Court,  where  the  venue 
(^)^»irmud  being  laid  in  London^  the  defendant  moved  to  change  it  to  Lan- 
rT.Rep.sSs.  ^^^*'*^>  <>n  which  the  plaintiff  produced  an  affidavit,  that  the 

cause  of  action  arose  in  Surrey,  Middlesex  and  London,  being 

Jftcobfi,  3  Bot.  .____«.«.«_^_»,..«^___^___^_^^___,.„_^^«.^__ 
&  Pul.  597. 

or  equity,  to  admit  the  ventte  to  be  changed  after  issue  joined  in  a  eoanty  or  inTerior 

f7)  Hunt  V.      CoQft,  where  it  appears  that  strong  prejudices  exist  against  ft  defendant,  whieh  were 
Bridgewater,   |,Q|^Qown  to  him,  until  sueb  issue  was  joined,  and  that  ft  fair  and  impartial  trial  eonld 
Taunt.  S59.  ^^  ^  expected  in  the  Coart  where  the  suit  was  depending.  Dantudait  ?.  fFolfi, 
^Hen.  &Munf.  Rep.  246. 

In  South  Carolina  it  has  been  mled,  that  where  the  inhabitants  of  a  parish  are 
liable  to  paj  for  repairing  or  making  a  causewaj,  they  are  interested  in  the  sait  re- 
specting it,  and  therefore  it  is  a  good  cause  for  obaoging  the  Mmie.  X*yncA'«  em. 
f .  Hmrey,  1  BayU  Rep,  2SS.— Am.  Ed. 


IN  GENERAL.  29ff 

for  goods  sold  in  Middlesex,  and  delivered,  some  in  London,  and       Ch.  i 
others  in  Surrey,  the  Court  retained  the  venue  upon  the  plain-  ^*pi'JJJ^* '" 
tiff  undertaking  in  the  alternative  to  give  material  evidence  in  ' 

one  of  those  counties  ;  but  in  a  case  similar  in  its  circumstances 
to  that  of  Collins  v.  Jacobs,  above  referred  to,  the  Court  of/|Np^^^^ 
King's  Bench  refused  to  bring  back  the  venue  without  the  usual  Wdodburne, 
undertaking.(l)    The  bare  circumstance  of  the  witnesses  resid-      ^^^^• 
ing  in  the  county  where  the  venue  is  laid,  will  not  alone  satisfy  {V  ^^^^^^  v- 
the  »ndertaklDg.(2)  '  heard  ««.p. 

Another  method  by  which  the  defendant  may  confine  the  ge-  Onier  for 
nerality  of  the  plaintiff's  statement,  and  consequently  narrow  ^^j^*^)!^^^ 
his  proof,  is  by  obtaining  a  Judge's  order  for  the  particulars  of 
the  plaintiff's  demand.    This  is  granted  almost  as  of  course  ib 
most  actions  founded  on  contract,  and  when  a  bill  of  particulars 
is  delivered  under  the  order,  the  plaintiff  will  not  be  permitted 
to  give  evidence  at  the  trial  of  any  demand  not  contained  therein. 
Thus  if,  in  a  bill  of  particulars  so  delivered,  the  plaintiff  state 
his  cause  of  action  to  be  on  a  promissory  note  only,(3)  and  it  ap-  (s)  Wade  v, 
pear  that  the  note  is  void  for  want  of  a  stamp,  the  plaintiff  can- «*'"'*^^'*^o 
not  go  into  evidence  of  the  consideration  whereon  it  is  founded 
though  the  declaration  contain  counts  on  such  consideration ; 
but  on  such  a  particular  he  may  recover  the  interest  due  on  the 
note,  as  well  as  the  principal  secured  by  it(4)    Again,^where/^xQl^^^ 
the  declaration  contained  counts  for  goods,  sold  and  delivered.  La vrenoe, . 
and  for  money  had  and  received,  and  the  plaintiff  delivered  t^tS\^'^^' 
particular  merely  for  horses  sold  to  the  dtfendant ;  the  Court 
held  that  he  was  precluded  from  going  on  his  count  for  money 
bad  and  received,  and  proving  that  the  defendant  had  sold  horses 
on  his  behalf  to  third  persons,  and  received  the  money  for 
them:(5)  but  a  mere  error  in  the  statement  of  the  time  when  f5)  HoiUnd  r.  i 

work  was  done,  where  such  error  cannot  mislead  the  defendant,  bm '^b  Pul 
vrill  not  prevent  the  plaintiff  from  recovering.(6)    If  the  plain-  S43. 
tiff  has  inadvertently  delivered  a  particular  not  applicable' to  his  /s)  Millwood 
case,  he  should  apply  by  summons  to  a  Judge  to  amend  it,  for  ^'-^^^^'^^^ 
it  was  in  one  case  held  by  the  Court  of  Common  Pleas,  that      *°°  *      - 
he  could  not  do  so  by  merely  delivering  a  second  bill  of  parti- 

CttlarS.(7;)  (7)  Brown 

As  the  rules  of  pleading  allow,  in  some  cases,  a  general  form  [^'x^qi^ss 
of  declaration  to  the  plaintiff,  so  in  many  actions  the  defendant 
is  allowed  a  general  form  of  plea,  which  disputes  every  thing  in  i 

the  declaration,  except  those  legal  fictions  which  are  considered 
as  indisputable ;  and  puts  the  plaintiff  upon  proving  the  whole  of 
the  case  he  has  stated  in  the  record.  ! 
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Part  II.         In  other  forms  of  action,  on  the  contrarj,  the  defendant  is  by 
GcDcniiittaf^Qi^  rules  of  the  common  law  obliged  to  select  a  particular  part 
'        of  the  declaration  in  his  plea,  and  the  plaintiff  is  not  compelled 
to  prove  more  than  the  fact  which  is  denied  by  it     Since  the 
4  Anne,  c  16.  Statute  for  the  amendment  of  the  law,  however,  this  distinction 
is  in  a  great  measure  done  away;  for,  though  the  defendant 
cannot  by  one  compendious  plea  deny  the  whole  of  the  declara- 
tion, he  may,  by  leave  of  the  Court,  plead  several  distinct  pleas 
to  each  part  of  it ;  and  so  put  the  plaintiff  on  proving  the  whole* 
Rule  to  piy        But  though  the  defendant  may,  by  the  genmd  issue  alone,  in 
Coui?  '"^     actions  where  such*  plea  is  allowed,  put  the  whole  of  the  case 
stated  in  the  declaration  in  issue,  yet  there,  are  some  acts  by 
which  he  is  considered  as  partially  admitting  the  declaration, 
notwithstanding  that  plea.    In  all  cases  of  contract,  where  the 
damages  are  certain  and  liquidated,  the  defendant  may  at  the 
time  he  pleads,  obtain  a  rule  for  leave  to  pay  so  much  money 
into  Court  as  he  admits  to  be  due ;  and  this  payment  so  far 
controls  the  general  issue,  as  to  prevent  the  defendant  from  dis- 
puting that  he  did  contract  in  the  manner  stated  in  the  counts 
on  which  money  is  so  paid,  and  reduces  the  question  between 
the  parties  to  the  quantum  of  damages  which  the  plaintiff  is  en- 
titled to  recover.(/J    Thus,  if  in  an  action  on  a  bill  of  exchange, 
the  del^ndant  pay  money  into  Court  on  the  whole  declaration, 
the  bill,  being  admitted  by  this  act  of  the  defendant,  need  not 
(i)GQtteridgebe  proved  by  the  plaintiff  on  the  trial.(l)    So  where  a  defen- 
Biack.  374.     dant  paid  51.  into  Court  on  a  declaration  against  him  as  a  car- 
rier, stating  a  general  contract  to  carry  the  plaintiff's  goodsy  it 
was  held  that  the  plaintiff  was  not  bound  to  give  further  evi- 
dence than  the  production  of  the  rule,  and  proof  that  the  goods 
were  of  grater  value  than  the  money  paid  into  Court ;  and  that 
it  was  not  competent  to  the  defendant  to  prove  a  general  no- 
tice, that  he  "  woiUd  not  be  responsible  for  more  than  51.  for  any 
species  of  property  contained  in  any  article  lost  or  damaged, 
unless  the  same  were  booked  and  paid  for  according  to  the  va- 


(/)  Payroeot  of  money  into  Coart,  tdmitt  the  oaate  of  action  at  stated  in  the  pUun- 
tifTs  narr,  Johruton  v.  Col.  Int,  Co.  7  Jokru.  Rep.  315. 

Where  money  it  paid  into  Court  on  a  poliey  of  inaoranee,  under  a  aale  for  that 
purpose,  the  plaintiff  by  taking  it  out  will  not  be  preeluded  from  proceeding  for  a 
total  loss,  when  he  informs  the  defendant's  attorney  at  the  time  of  his  intentioD  to 
proceed  tor  a  total  loss.  Sleight  ▼.  Rfdnelander  et  oL  \  Johtu.  Rep.  199. 

In  a  suit  on  a  bond  for  ^*for  Ux-wful  money  ofJ^\irth  CaroUna,"  the  Court  refused 
to  admit  paper  bills  of  credit,  issued  by  that  Sute,  to  be  paid  into  Court,  it  not  ap- 
pearmg  that  the  billa  were  made  a  legal  tender.  Shelby  ▼.  JSoydeS  tU,  3  Teaie$.* 
ifejb.  3S1.— Ak.Ed 
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Ime ;"  for  that  by  paying  money  into  Court,  the  defendant  had      ch.  i. 
admitted  the  contract,  as  stated  in  the  declaration,  and  that  he  ^"''  ^^.^f^ 

moDcy  into 

had  undertaken  to  the  full  amount  of  the  goods.  (1)    But  in  a      Couit. 


subsequent  case,(2)  where  the  notice  was,  *'  that  no  more  than  ■ 
5L  would  be  accounted  for,  for  any  goods  or  parcels,  unless  en- i^)  ^  te  v. 
tared  as  such«  and  paid  for  accordingly,"  the  Court  held  that  £.^,''128. 
the  plaintiff  might  state  the  contract  of  the  defendant  in  general 
terms,  and  that  by  paying  money  into  Court  on  such  a  general  Gih>  1\Ut%^ 
declaration,  the  defendant  would  not  admit  more  than  his  con-'^'^;  ^'  ^'^* 
tract  for  the  safe  carr^ag-e  of  the  goods,  nor  preclude  himself 
from  shewing  that  he  was,  by  reason  of  the  notice,  not  liable  to 
damages  beyond  that  sum ;  for  that  the  notice  did  not  alter  the 
contract  for  the  safe  carriage  of  the  goods,  but  only  limited  the 
amount  of  the  damages,  in  case  the  contract  should  be  broken. 
In  this  latter  case  the  Court  said  that  the  case  of  Yate  v.  WU- 
tan  could  not  be  supported  in  its  full  extent ;  for  although  the 
payment  of  the  money  in  that  case  did  admit  the  contract  as 
stated  in  the  declaration,  it  did  not  admit  a  contract  incompati- 
ble with  the  restrictive  provision,  as  to  the  amount  of  damages 
to  be  recovered  in  case  of  loss.    And  in  a  subsequent  case, 
where  on  a  declaration  containing  counts  on  a  policy  of  insur- 
ance, and  for  money  had  and  received,  &c.  the  defendant  paid 
money  into  Court  generally,  it  was  held  that  he  did  not  thereby 
preclude  himself  from  disputing  his  liability  beyond  such  pay- 
ment, for  goods  which  where  not  loaded  according  to  the  terms 
of  the  policy.(d)  (3)  Menish  v. 

If  an  action  be  brought  for  a  demand  compounded  of  different^  g°y^g^  ^' 
items,  some  of  which  are  founded  on  good  and  others  on  illegal 
considerations,  and  the  defendant  pay  money  into  Court  on  the 
whole  declaration,  the  plaintiff  will  not  be  permitted  to  apply 
tiie  money  so  paid  in  satisfaction  of  the'  illeg^  demand,  and  to 
recover  the  other ;  for,  the  payment  of  money  into  Court  is  an 
admission  of  a  legal  demand  only,  and  not  of  one  founded  on  a  ^.^  ^.^, 

^   A  'A      ^       rAx  (4) RibUnsv. 

corrupt  consideration.(4}  brick,  t,  1 

The  payment  of  money  into  Court  under  a  rule  of  Court,  be-  ^-  **  ^^^' 
ing  a  proceeding  in  the  coarse  of  a  cause,  it  is  obviously  the 
duty  of  the  plaintiff  not  to  call  for  evidence  of  it ;  and  if,  in  vio-  ^^^'  jjJp*"" 
lation  of  this  duty,  he  puts  the  defendant  on  this  proof,  such  evi-  50  Gi*o.  a]  s 
dence  will  iiot  entitle  the  plaintiff  to  the  reply.(5)  '^■""^  ^^' 

Similar  in  effect  is  the  plea  of  tender,  by  which  the  defendant  Plea  ofTen- 
admits  that  the  plaintiff  has  some  cause  of  action,  and  therefore  ^* 
he  cannot  afterwards  call  on  the  plaintiff  to  give  further  evidence 
ftaB  is  necessary  to  shew  the  amount  of  the  debt    Thns,  if  in 

Qq 
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Fttrt  n.     ftn  action  founded  on  a  promise  to  pay  the  debt  of  a  third  per- 

m£t^J!^Mt.  ^°'  (which  by  the  SUtnte  of  Frauds,  nrast  be  ifi  writing*)  the 

..._^^   defendant  pleads  a  tender,  the  plaintiff  will  not  be  called  on  to 

prove  the  promise,  bat  onlj  the  amount  of  the  debt  doe  from  the 

(lyMiddietoo  person  on  whose  behalf  the  promise  was  made.(l) 

TKwktVctM,      Besides  the  pleas  which  go  to  the  merits  of  the  action,  there 

^^'  are  others  which  only  a6ate  it,  on  account  of  some  disalnlity  in 

one  of  the  parties,  or  informality  in  the  proceeding ;  and  as  theoe 

do  not  deny  the  right  of  action,  they  must  give  the  plaintiff  a 

better  wnt«(m) 

It  would  be  quite  foreign  to  the  purpose  of  the  present  worfc« 
to  go  through  the  several  matters  which  may  be  pleaded  in 
abatement ;  it  is  sufficient  to  observe*  that  the  issue  in  most  of 
them  when  traversed,  lies  on  the  defendant,  who  must  prove  the 
facts  stated  in  his  plea.  Nevertheless,  in  actions  of  asnm^[mi, 
and  other  actions  where  damages  are  to  be  recovered,.the  plain- 
tiff must  prove  his  cause  of  action  to  ascertain  the  amount  of  the 
damages. 

A  distinction  which  has  been  taken  between  actions  of  con- 
tract and  actions  of  iort,  may  also  be  properly  noticed  in  this 

(m)  The  rale  requiring  the  defendftnt  when  pleading  in  abatement  to  give  the 
plaintiff  a  better  writ  applies  to  the  averment  of  Ciots  only.  Mnrvt^  v.  Crordon,  1 
CreenL  J7^.  165.    El  vide  JeweU  ▼.  JeweU^  admx.  5  Mat9.  Eep.  975, 

Defeeti  in  a  writ,  when  not  apparent  on  the  reoord,  must  be  shewn  bj  plea  ia 
abatement.    Cooke  w,  Gibbt,  3  Moat.  Rep.  193. 

In  an  action  on  m  note  given  hj  a  oomp«ny ,  when  the  defendants  pleaded  in  abate- 
ment, that  another  person  belongrd  to  the  eoropany  who  was  not  sued;  it  most  ap- 
pear bj  the  plea,  that  he  was  of  the  eompany  when  the  note  was  ezeented.  jSino' 
Vforth  V.  l^ifer,  9  Moot.  R^,  80S. 

A  ptea  in  abatement  that  other  persons  ooght  to  have  been  johied  as  plaintifi  in 
the  writ,  shooM  set  forth  partienlarly  who  those  persons  are,  and  describe  them  so 
as  to  enable  the  plaintiff  to  make  a  better  writ.  VFadrmorth  r,  ffoodfird,  1  Jk^o 
Sep.  88. 

A  plea  in  abatement  to  a  firmer  action  must  shew  that  it  is  peodJn|^  and  mast  le* 
fer  to  the  reoord.     C&ford  v.  Conqf,  I  Matt,  Rep.  495.  I 

A  want  of  form  in  such  a  plea  may  be  taken  advantage  of  on  a  general  demnrrer. 
ibid. 

AUenage  most  be  pleaded  in  abatement,  except  in  real  actions.  Seto^  v.  Lee^ 
0  Mats.  Rep.  368.    MarUn  v.  Woodt,  Odd.  377.    ffutcMnton  v.  Brock,  ibid.  1 19. 

A  plea  in  abatement  that  the  defendant  was  tifeme  coveri,  was  stricken  off,  be- 
eaase  there  was  no  affidavit.  J?aj^  v.  EUiott,  S  DaU.  Rep.  184.  S,  C.  1  reoles' 
iir^.  185.  t 

A  dilatory  plea  sboQid  always  be  sworn  to.  JDay  t.  Bambergh^  1  Bnmne't 
Rep.  77, 

A  plea  b  abatement  that  there  were  other  ezeentors  not  named  in  the  writ,  waa 
held  bad,  becanse  the  plea  sfaoold  have  stated  that  those  other  exeoators  were  qoa- 
lified  and  took  npoo  themselves  to  exeeate  the  will.  Bwrmo  ▼.  Settet^t  exrt.  1 
Bayw.  Rep.  501.— An.  Ed. 
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place.    lo  tfie  former^  if  one  of  several  partners  or  joint-tenants  Ch.  i^ 

bring  an  action  alone,  the  defendant  may  give  the  right  of  the  ^^['^enu 

others  in  evidence  on  the  general  issue,  and  the  plaintiff  will  on  , 


such  evidence  be  nonsuited.(l)     But  if  an  action  of  tort  be(i)i^.gi,sr  v. 
brought  bj  one  partner  atone,  this  must  be  pleaded  in  abate-  o  ef"*''g^' 
ment,  or  else  the  defendant  will  be  precluded  from  proving  the 
fact  for  any  other  purpose  than  that  of  taking  off  a  moiety  of  the 
damage8.(2)    If  the  defendant  be  liable  jointly  with  other  per-  (2)  Bioxham 
sons  who  are  not  joined,  and  is  sued  in  aseumpait  or  other  ac-  5'^^^^^^' 
tion  fonnded  on  contract,  this  must  be  pleaded  in  abatement.(d) 
In  some  cases(4)  where  actions  against  carriers  have  stated  facts  ^hate^Borr. 
which  implied  a  contract,  though  the  form  adopted  has  beeno6ii  ' 
iori,  it  has  been  considered  that  the  defendant  was  equally  en-/4>y^e3Q4. 
titled   to  this   plea,  as   if  an  action  of  assumpsit  had  been'^it^t^  WiUon, 
brought  ;(n)  but  it  has  been  since  held  by  the  Court  pf  King's  ^'^'^P'^^" 


find     ) 


(n)  An  action  oitort  may  be  brought  againtt  one  or  more  defendant!,  and  if  two 
feadanti  join  in  pleading  the  genet-al  isfue,  and  the  jary  exaulpate  (be  one,  and  find 
the  other  guilty,  tbia  will  be  no  cause  of  aettiog aaide  the  vettliet.     Wright  ¥.  CoO' 
per,  1  Tgl  Rep.  425.  \ 

In  a  boek  debt  tait,  .under  ihfi  Statute  in  CenneedaUt  brought  agaiott  one  on  ■   | 
joint  oontraot,  to  take  advantage  of  it,  ihe  plea  must  be  in  abatement,  and  cannot  be 
used  00  the  general  issue.    SratUey  ▼.  Camp,  Kirb.  Rep,  77. 

Ib  an  aetion  Qfauumprit,  a  plea  that  the  promise  was  made  by  the  defendant,  and 
one  of  the  plaintiff^  jointly,  and  not  by  rhf  defendant  separately,  most  be  pleaded 
m  abatement.  Robhutm.  v.  FUher,  3  Cainei*  Rep  99.  Rvgglee  ?.  Potion,  8 
JUbM.  Rep.  480.    BarHew  et  al,  r.  F9ueU,  1 1  Do.  850. 

So  in  a  similar  action  where  there  are  feeverul  persons  jointly  indebted  or  jointly 
responsible,  and  all  of  them  are  not  defendants,  it  must  be  pleadf^d  in  abattrment, 
and  cannot  be  taken  advantage  of  at  the  trial.    Ziete  et  al.  v.  Campbell ^  exre.  2  ,' 
Johu.  Com,  382.  -X 

One  joint  owner  of  a  chattel  may  bring  trover  or  treepan  for  his  share  or  interest  ) 
and  the  defendant  cannot  tMk*'  adviintage  of  it,  at  the  trial,  but  most  plead  it  in  / 
abatement.     Wheettorifht  v.  Depryster,  1  Johne.  Rep  471.  / 

In  trespass  against  th*  ee  defendHUts,  two  w«  ■•e  taken,  and  the  other  rntumed  not  \ 
foood.    The  plaintiff  declared  agatnst  the  two,  in  Court,  timtd  cum  the  otht^r ;  ^fae    \ 
two  d«^fef*dants  pleaded  the  general  issu**,  not  guilty,  and  the  jury  found  a  verdict     \ 
of  not  guilty.    The  defendants  moved  in  arrest  of  judgment,  on  th'  ground  that  the      I 
plaintiff  could  not  proceed  untd  all  the  defendants  were  brought  into  Co«irt.    But     ) 
it  was  held  that  the  torts  being  Jotnl  and  several^  the  piMintiff  might  at  his  eleetioa     I 
proceed  against  one  or  more  of  the  defendants.    Roee  v.  Oliver  etal.  2  Johne*  Rep,    j 
365.    Idumnif  v  Montgomery^  ibid,  382.    Rithop  v.  E-'y  et  dL  9  Do.  294.    late,  J 
▼.  Mitmford,  1 4  Do.  426.    Sutton  v.  Clarke,  6  Taunt.  Rep,  89.  ^ 

But  there  i«  a  diMinction  between  personal  aeti*  ns  of  tart,  and  toeh  aetMos  when 
lliey  eoncer^rea/  property.    Therefore  if  one  tenant  in  common  only  be  sued  ia 
tretpofi,  trover,  or  cote,  fiv  any  thing  respecting  the  laikd  hehl  in  comnMm,  be  mayi 
plead  the  tenancy  in  common  in  abatement.    Vide  1  Sataui-  Rep.  991.  e.     Thou^ 
ten  et  al,  v.  Bopkine  et  al.  it  Mam.  Rep,  419.  v 

But  this  rala  does  not  apply  whert*  the  title  of  land  eaanot  oome  ha  questioii ;  \ 
thus  where  the  Act  aomplaioed  of,  oomiitt  of  fnalfuMtnee,  Vide  Xav  ? .  Mum^  ] 
fmrd,  14  /aAnt.  Bep.  486.  / 
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Part  n.  Bench,  that  where  a  person  ia  sued  merelj  en  a  common  lair 
t£^e^t.  dotjy  as  a  carrier  on  the  custom  of  the  |!ealm»  &c.  it  is  no  an- 
-  swer  for  him  to  say,  that  another  person  was  jointly  liable  with 

m  Aiweii  V.  him  (1)    It  was  before  held»  that  in  actions  founded  on  a  mere 
KB  Trmit'  ^"^^^^^  ^^^  ^^  trespsbs  Committed  by  several,  there  can  be  no 
57  G^o.  s.     *sach  plea,  for  each  tortfeoior  is  separately  liable.(2)  (o) 
v*St^^\^      In  actions,  howoTer,  foanded  on  a  mere  contract  brought 

Taunt.  808.  . 

(8)  Powdl  Of     Where  there  are  leTeral  tenants  in  eommon,  and  all  do  no(  join  in  aa  aetm  of 
S«D^5    /    ^''^'P'^  quote  claummjregity  the  defendaot  cannot  uke  advantage  of  it  at  the  trid, 
^'       '  I     hut  most  plead  it  in  abatf^meiit.  Broiherion  et  aL  w.  Shdgtt  efal,t  Mmm,  Sep, 
108.  S.  P.  Braduh  ?.  Sehaik^  3  Da.  151.   JhuHn  et  iU»r,  MaU,  IS  Uto.  SS6.  i>v 
tumfird^  U  Do.  496. 
Bot  in  IVatton  etttx.  ▼.  Xhig^t  ^  Qampb.  Sep.  279,  Lord  EuuvBoaooni  held, 
that  trover  vas  maintainable  for  tbree-foarths  of  a  ship. 
X^That  the  attumptU  was  made  by  the  defendant  and  one  of  the  plaiptifi  jointly, 
/  mos^be  pleaded  in  abatement.  i^aAniMnv.  /ViA<r,3  CamW  A^.  SO. 
Y     Where  the  defendant  promised  to  pay  eaeh  of  several  partners  hisspeaifie  prapor. 
|Hon  of  the  debt,  ia  an  action  by  one  of  them  for  his  proportion,  the  defendant  cat- 
i    not  objeet  to  the  nonjoinder  of  the  otiters.    JBimn  ▼.  MorrU^  9  Cainaf  Dep,  54. 
In  iutumpni,  the  joinder,  as  defendants  of  parties  who  did  not  join  in  the  promise, 
need  not  be  pleaded  in  abaten^ent,  bot  may  be  taken  advantage  of  under  the  geneni 
issue.  Town  v.  Goodrich,^  Jokiu.  Rep.  213. 
But  a  suit  on  a  Joint  and  teveral  bond^  must  he  brought  either  against  off  the  oh- 
/  ligors  jointly,  or  one  of  them  singly,  and  not  against  any  intermediate  number  i  and 
I  Um  error  in  this  respect  appear  on  the  record,  the  judgment  vill  be  revened, 
I    though  it  had  not  been  pleaded  in  abatement.  Leftwichi.  Berld^f  1  Ben,  UMaf, 
(  Rep.ti, 

r    In  a  suit  on  a  bond  against  fite  obligors,  the  sixth  being  omitted ;  it  appearing^ftum 

/  the  fiorr.  they  were  securities  for  htm  i  hut  it  not  being  alleged  that  he  had  sealed 

/     the  bond,  and  no  plea  in  abatement  having  been  filed,  the  Court,  after  verdict  for 

I      the  plaintiff,  will  prpsome  the  obligor  not  named  to  be  dead,  though  it  be  not  so 

\    stated  in  the  mm*.     WmkUrw  v.  The  CommonwetM,  8  JEkn,  ^  Mimf.  Hep.  459. 

y    But  where  one  oMig-or  of  a  bond  is  sued,  it  most  be  pleaded  in  abatement,  and  can- 

'    not  be  tsken  advantage  of  on  the  prodoctioo  of  the  instrument  at  the  trial.  — — 

X  V.  ,^dm§.  e/Kenon,  1  Bayw  Rep,  916. 

Where  the  assignees  of  a  baukiopt  partner  bring  a  suit  fiir  a  partnership  debt,  and 
there  is  no  plea  in  abntement,  thi'V  are  entitled  to  recover  a  moiety.  RarcUnf'o 
auigneet  v.  Carson,  2  Bayw,  Rep,  243.  Et  vide  Ha»tkr*9  exro,  v.  SkuU,  TicqL 
Rep.  152. 

If  one  joint  tenant  or  tenant  in  common  sue  for  the  whole  land,  and  only  prove 
himself  entitled  to  one-ihird,  be  shsll  not  at  the  trial  be  nonsuited,  but  shall  have  a 
verdict  for  such  a  part  as  be  proves  bis  title  to.   MFadien  v.  ilSa^y,  8  jffa^'s  Rep^ 
y457.  Mid^leton  v.  Perry,  ibid,  539  —Ax.  Ed. 

(o)  If  separate  suits  be  brought  against  several  defendants,  Ibr  a  joiqt  trespass,  Uie 
plaintiff  may  recover  separately  against  each,  but  he  can  only  have  one  satkfaction. 
Xdvingrtton  v.  Riehop,  1  Johnt.  Rep.  289. 

Vide  Knox  %  fVork,  I  Browne**  Rep.  101.  ,^mmonett  r.  Barrio,  1  Ben,  U 
Munf  Rfp.  488.  Wilkf.-  v.  Jaclnon,  S  Do.  355.  Et  vide  Rubble  v.  Tvm$r^  2 
Ben.  &  Mmf,  R^.  38.-^Ax.  Ed. 
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against  seTeral  persons,  the  plaintiff  on  the  general  issne  must      Ch.  i. 
recover  against  all  or  none,  and  this  whether  he  declares  in  as-    J*^*^*'  ^^ 
tumpiil  or  tort;  and  therefore  if  a  declaration  in  tart  allege  a  ^ 


deceit  to  have  been  effected  on  the  plaintiff  by  means  of  a  war*  ^^ni^  |^^ 
rant  J  made  by  two  defendants  upon  a  joint  sale  by  them  both,  is  ^But,  452.' 
the  plaintiff  cannot  recover  upon  proof  of  a  contract  of  sale  and 
warranty  by  one  only.    On  the  contrary  where  the  tort  or  ne-  Govett  v. 
gligence,  and  not  the  mere  braach  of  contract,  is  the  ground  of  f^**^' 
action ;  as  where  several  being  employed  to  remove  a  hogshead         * 
of  wine  for  certain  reward  to  be  paid  to  one,  and  certain  other  ^^^^^^"^^ 
reward  to  be  paid  to  the  others  1  the  wine  was  spilt  by  negli-pnt  and  Max 
gence,  and  an  action  in  iort  was  brought  against  all,  there  the N.^p.'isi^ 
Court  held  that  one  only  might  be  found  guilty,  and  the  others;^  isBtit/ 
acquitt<(d.  ^ 
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CHAP.  II. 


OF  THE  XVIDEKCE   IN  ACTIONS    OV  ASSUMPSIT. 

Part  u.  1*HK  actioD  of  oitumptU  takes  the  largest  range  of  all  those 
■  which  are  founded  on  contract ;  for  whatever  dutj  arises  from 
the  acts  of  the  parties  without  any  actual  contract  between  them, 
from  a  parol  agreement*  or  from  a  contract  in  writing  not  under 
seal,  the  performance  of  it  is  properly  enforced  by  this  species 
of  action.(a) 

-  --  -         ■     ■ 

(a)  Id  an  action  of  aawumptii,  the  promite  b  the  jniif  of  the  MtioD,  and  canootbe 
cured  tfiwn  by  verdiet.  Winaton  v.  Frantuco^  S  Wa»h,  Rep,  187. 

Id  an  action  opon  a  note  of  hand,  there  mnit  be  an  expreit  auumpmt  laid  in  the 
norr.  and  merelj  reciting  the  note  of  hand  io  /brc  verba,  will  noC  be  anfficient. 
Cooke  V.  Simmt,  3  CalPi  Hep.  839. 

Auumptii  vill  not  lie  on  a  policy  of  inrarance  of  a  corporate  body,  (behig  tmder 
teal)  nnfoiB  a  new  conaideraiion  be  aTerred.  Mar,  Jkt.  Ce.  ef  Mexamdria  ▼. 
rotiny ,  1  Craneh*9  Rep,  958. 

If  A.  agreea  by  contract  under  leal,  to  do  certain  wotk  for  J9.  and  doea  part,  and 
ia  prevented  by  B.  from  aoiahing  it  according  to  the  eootnct.  A,  cannot  maintain 
an  action  of  aeeumptU  for  the  work  actually  perfixtned,  but  molt  aoe  upon  the  acaled 
initrament.  Tmmg  v.  Preeten,  4  Crttneh*e  Rep  839. 

But  an  action  tiiauumpeU  will  lie  on  a  parol  agreement,  made  inbaeqaeBt  to  one 
tmder  teal,  even  though  it  altered  the  terma  of  agreement.  Baird  v.  BUdgrvoe^ 
1  fVaeh.  Rep,  170. 

The  maxim  of  mMnit  non  curat  fer,  doeanot  apply  to  money  doe  from  one  ano- 
ther, however  small  the  aum ;  a  creditor  b  entitled  to  an  action  if  but  for  a  angle 
cent  Rotfden  v.  Jibore  adm.  5  Maae,  Rep.  865. 

Where  a  penalty  U  given  by  a  Statute,  and  an  action  on  the  eaie  b  provided  for 
its  recovery,  an  action  on  the  case  fior  a  tori  b  intended,  and  not  in  auumpeUi  for 
no  auumptk  b  implied.  Peabodjf  v.  HiHft^  10  Mate.  Rep.  36. 

1.  Whait  it  a  eufident  eentiderationfor  an  aeem^eU. 

A  mora/  or  equitable  oUigatioo  is  a  anfficient  consideralioo  for  an  aatnmpmi. 
Clark  V.  Berrin^,  5  Bbm.  Rep.  33.  Feretery.  FuBer^  6  Mate.  Rep.  5S. 

Quere,  Whether  a  moral  obligatioo  will  support  an  action  on  an  mpUed  auump* 
sii.    Overeeera  of  Tioga  v.  Overeeert  of  Seneca^  14  JbAnt.  Rep.  380. 

A  promise  deliberately  made,  although  whhoot  any  consideration,  if  it  shall  in* 
diioe  a  third  person  from  the  confidmee  he  reposed  in  it,  to  part  with  hb  proper^, 
b  binding,  mieon  v.  Clemenie,  3  Matt.  Rep.  1. 

Forbearance  to  sue  b  a  sufficient  consideration  for  a  prombe  to  pay  the  ddit  of 
another.  EuSng  v.  Vanderh/n^  4  Johau.  Rep.  837. 

To  make  a  consideration  sufficient  in  law  for  supporting  an  aaawmpaitf  tbeie  most 
be  some  hen^  arising  to  the  defendant,  or  some  n^wry  or  ke$  to  the  pUmtiff.— 
Mamater  v.  EbeHy,  8  Smn.  Rep.  509. 

MThera  th«  interest  of  aman  b  promoted,  though  not  at  hbreqocst,  and  be  iftcr- 
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The  plea  of  non  asnttnpnt  putting  the  whole  case  in  issue.     Part  li. 
makes  it  iDcumbent  on  the  plaintiff  to  proTe  all  the  circum*   ■  i     ■ 

stances  stated  in  his  declaration.  In  this  action,  therefore,  if 
the  plaintiff  allege  any  fact  by  way  of  consideration  for  the  pro- 
mise on  which  the  action  is  founded,  or  the  performance  of  any' 


wards  detiberately  engag;es  to  pay,  his  promise  wiU  biud  him.  Greevet  v.  JiP^Uii" 
ter^  1  Brmm^t  Rep.  111.  S,  C.  8  Binn»  Rep.  591. 

The  old  role  that  an  action  will  DOt  lie  where  the  consideration  hpaat,  has  re- 
ceived a  rational  explanation  from  modem  Coaru  of  Joatiee.  -  Though  the  service 
has  been  rendered  prw*  to  the  promise,  yet  if  the  party  lie  under  a  le^al  or  moral 
•bllgation  to  pay,  the  promise  will  bind  him.  Uiid. 

If  a  person  through  a  misappreheosioo  of  the  law,  aoknowledge  himself  under  an 
obligation  which  the  law  will  oot  impose  on  him  ;  or  promise  to  pay  money  from 
which  bq  is  discharged  by  law,  he  shall  not  be  bound.  Warder  et  cU.  v.  Tucker^  i 
Ma»9,  Rep.  449.  Freeman  et  al.  v.  Roiferton,  ibid.  483.  Pearson  v.  jLerJ,  6  Do, 
Si.  May'f.  Cefin^ADo.Sii.  Gariandw.  The  Salem  Rant,  9  Do.  4M. 

But  if  a  person  promise  to  pay  a  debt  from  which  he  is  discharged  under  a  com« 
mission  of  bankruptcy,  the  promise  will  revive  the  original  cause  of  action,  and  be  a 
anfficient  answec  to  the  dischai^.  Marim  v.  Moree^  8  Mau,  Rep.  127. 

S.  AuumpsUfor  -work,  labour,  and  aendcee. 

Where  services  are  rendered  merely  in  epppeeiation  of  t  legacy,  vitbout  any  eon* 
tract,  express  or  implied,  an  action  for  services  cannot  be  maintained  against  the 
executors.  Uule  v.  Dawwn  etoLA  DaU.  Rep,  111. 

But  if  at  the  requett  of  the  testator,  it  wiO.  Roberte  v.  Swift  et  al  I  Teatea*  Rep. 
909. 

And  whether  the  promise  f»aa  before  or  after  the  services.  Snyder  v.  Castor* 
4  Teatee'  Rep.  95S. 

An  aoiion  lies  by  an  illegitimate  child  against  the  administrators  of  his  putative 
lather,  on  a  promise  of  the  intestate,  made  in  consideralion  of  services.  Conrad  v* 
Conrad,  4  DaU.  Rep.  ISO. 

3.  Aettm^t/oruae  and  occupation^ 

In  aoeumpoitiw  use  and  occupation,  the  plaintiff  moat  prove  a  contract,  bot  the 
proof  may  be  cither  direct  cr  preattmptive.  If  he  prove  Chat  the  defendant  occu- 
pied the  land  by  bis  permission,  the  law  will  imply  a  prainise  to  pay  a  reasonable 
rent.  Henwood  v,  Chceoeman,  3  Serg.  U  Rep.  500. 

Bat  if  defendant  came  in  as  a  treepaoaer,  the  plaintiff  cannot  recover  in  this  ac- 
tkm.  ibid. 

Auumpnt  is  founded  on  priUty  o/'cofKrocf,-— not  privity  of  estate,  i^d. 

4.  Anun^tjor  money  had  and  received. 

The  action  for  money  had  and  received  is  a  liberal  kipd  of  action,  and  will  lie  in 
cases  where,  by  the  ties  of  natural  justice  and  equity,  the  defendant  ought  to  refund 
the  money  paid  to  him;  bat  where  the  party  might,  with  good  contcience,  receive 
the  money,  and  there  was  no  deceit  or  unfair  practice  in  obtaining  it,  although  it  was 
money  which  the  party  could  not  recover  by  law,  the  antion  has  never  been  so  far 
extended  aa  to  enable  the  party  who  paiil  the  money  voluntarily,  to  recover  it  back. 
Morrio  v.  Farin,  1  DaXL  Rep.  148.  Bulm  ▼.  Ooddard,  X  Mtt  ^  M  Cord's 
Rep.  54.  *^ 


gQf  AssuMPsrr. 

Fwc.  n.     act  which  was  necessary  to  be  done  by  him  preTious  to  his  call- 
.......i.^  ing  on  the  defendant  to  complete  his  part  of  the  contract,  he  is 

obliged  to  proTO  it. 


SECTION  L 

Evidence  in  acHoM  on  written  eoniraeis* 

Ch.  n.  1. 1.  If  the  contract  be  in  writing,  the  hand  writing  of  the  party 
"'"~^""*~  against  whom  it  is  to  be  given  in  evidence,  mast  be  proved  ei- 
Vide  Mte,      ^^^  ^j  ^^  subscribing  witness,  or  by  the  means  before  pointed 

It  would  teem  cluit  in  thii  aetion,  it  matt  be  txpreulg  p^/wed  that  tmooej  bas 
eome  to  the  defiMidaDt'B  hands.  Baikuu  v.  Dunham,  t  ./fnlA.  A*.  P.  Cat,  54.  Parm 
k€r's  exrt.  ▼.  FontiVt  exn.  1  Bur,  &  Johm  Rep,  ^37.  (Sed  vide  9  Br9d»  & 
JSing.  Rep,  369.  Sehee  ▼.  Ramngert  S  IKnfi.  Rep,  ^85.) 

The  dittiaotioik  between  tpedjic  property,  and  mmey  is  well  eitabl«bed  { io  the 
one  ease,  the  true  owner  will  hare  a  risht  to  reeover  k  from  anj  peraoa  fosad  io 
poticwioo  of  it  I  but  in  the  eaae  of  money,  to  eoable  tlie  party  to  reeover,  there 
matt  be  gome  privity  between  the  owner  and  reeeiver,  or  there  moit  be  mala^fidet, 
an  anjatt  receipt  of  the  money,  or  at  leait  a  receipt  of  it,  witboat  a  ▼aloable  eooii- 
deratioo.^  Rapelje  etoLy,  Etmry^  8  DalL  Rep.  54. 

In  an  actioo  of  Mtumfmt  for  money  had  and  received,  the  plaiotiflT  waives  aU  torte 
and  special  damages,  and  goes  only  for  the  money  received,  and  so  far  confirms  the 
defemfantl  acta  as  that  he  cannot  gahisay  his  right  to  receive  it.  ^OMtmick  v.  Huggt 
I  DalL  Rep.9aA. 

MtumpeU  does  not  lie  to  recover  back  money  received  onder  a  jadgment  io  a 
foreign  attachment  laid  in  a  foreign  coontry,  however  errooeoas  the  decisioo  may 
be.  Rapdje  v.  JBmory,  S  Ikdl,  Rep,  331,  S.  C,  by  name  of  Meuier  ▼•  Jtmory, 
I  Teat^9  Rep.  533.    Vide  ffrig^ht  v.  Towers,  1  Rrowne*t  Rep,  app,  1. 

It  will  lie  in  (avoor  of  one,  who  has  improperly  paid  the  defendant  money.  Uie 
UnUm  Bank  v.  The  United  Statee  Bahk^  3  Mate,  Rep,  74.  Oreea  ▼.  Acne,  1 
Bar,  ^Johm.  Rep,  405. 

Where  the  goods  of  one  man  are  seised  and  sold  by  the  Sheriff,  fcr  the  debt  of 
another,  I  have  bot  litUe  doubt  bat  that  the  person  whose  goods  are  unjosay  sold 
may  waive  the  tort,  and  bring  aenmpeii  against  the  plaintiff  io  the  original  anit,  far 
the  proceeds  which  have  come  to  his  bands.  Per  Tbatbs  J.  Bank  of  ,M  Jbm^ 
near,  Jt Can,  iBinn.  Rep,  S7i.  Et  vide  Cummin^ etux.w.Mmee,  10 Mm. 
Rep,4$3, 

Juun^  will  lie  to  recover ,«oney  paid  to  another,  as  the  plaintiffs  agent. 
FUyd  V.  Bay,  3  Man,  Rep,  403. 

It  win  lie  on  an  express  promise  to  pay  the  factor  of  any  one  for  tl«e  nae  of  the 
principal,  where  the  soit  Is  brooght  by  the  fiMtor.  Van  Stapkeret  ▼.  Peorce,  4 
JUaee,  Rep,  359. 

Where  money  was  awarded  by  cemmtoionert  between  Oreat  firitam  and  the 
>  Untied  Statee,  to  be  paid  over  to  those  interaited,  and  among  others  a  som  was 
awarded  nnminally  to  one,  the  interest  of  which  was  hi  inotfker,  it  via  lie  in  btoor 
€f  that  other  so  entitled.   BeirdT.Bradfifrd,ibid.sm. 
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•ut,  and  care  should  be  taken  that  a  proper  agreement  stamp  is  Chi  n.  8.1. 
impressed  upon  it,  otherwise  it  will  not  be  admitted  in  evidence  ^^^  <*atiet. 
for  the  purpose  of  proving  a  contract,  or  the  terms  of  it ;  and  ———-*■ 
even  if  the  party  against  whom  it  is  offered  in  evidence,  has 
wrongfully  destroyed  it  before  it  has  been  stamped,  no  parol 

So  vhere  a  raretjr  has  paid  the  debt  of  the  prioeipal.  Bunce  ▼.  Bunce,  JSrb. 
Xtp.  137. 

For  money  paid  by  mistake  io  a  teltlemeDt  oi  aeeoanti.  Sage  t.  Jtkopf  1  So9t*t 
Mtp.,  148. 

So  Tor  the  rents  and  profits  of  land.  Rogen  ▼.  Tracey,  ibid,  S3S.  Et.  vide  Hal' 
done  et  al.  ▼.  J)uche*$  exr$.  3  DaU,  Rep,  176.  S,  C.  1  Teaiei'  Rep,  ISl. 

Ad  action  oiepedal  indebifattu  oMtwnpnty  will  lie  for  public  •eevritiet,  whieh  are 
mortgaged.     fVhiting  v.  M'Donald,  1  Roofi  Rep.  444. 

80,  for  money  reeeived  by  the  defendant,  and  by  him  misapplied.  Ormttead  t. 
Doty^%Ro9i*9Rep  184.  Bumend^e admr,  v.  CarperUdr,  S  Johnt.  Rep  183.  JitXe4 
r.JIfyere,  AddU,  Rep,  31 . 

So,  for  the  eoosideration  paid  where  the  party  has  not  reeeived  the  thing  eon* 
traeted  for,  bat  a  different  one  of  no  value.     Sanfird  v..  JDodd,  S  Doy't  Rep.  437. 

Where  the  defendant  directed  the  plaintiff^  servant  to  ent«r  the  ground  of 
another,  and  promised  to  save  him  harmless,  an  action  of  attumpeit  will  lie  to  in- 
demnify the  defendant.    AlUdre  ▼.  OuUmd^  5  /oAiw.  Cat.  5S. 

So,  to  recover  back  the  consideration  paid,  where  a  person  bound  himself  under 
band  and  seal,  to  do  a  certain  act  and  failed  to  perform  it.  Weaver  v.  Rentley^  I 
Cmnee'e  Rep.  47. 

80,  by  the  owners  of  a  ship,  ag^nst  the  proprietors  of  the  cargo,  to  raeover  their 
proportion  of  the  general  average.     Walden  v.  Le  Roy,  ibid,  363. 

AteumptU  will  lie,  on  a  parol  pronuse  made  by  one  to  another,  in  favour  of  a 
third,  by  snch  third  person.    Schermorhorn  r»  Vanderheyden,  1  Mne,  Rep.  139. 

If  one  party  does  not  accede- to  the  promise  as  m»de,  the  other  party  is  not  bound 
by  it.    Tutde  t .  Ijroe,  7  Johna.  Rep,  470. 

JUeumpeU  is  the  proper  action  wherever  tliere  is  a  warranty  express  or  implied. 
Id  the  sale  of  chattels.    Exrt.  of  Everteen  v.  MUe$,  6  Jobna,  Rep.  138. 

,Auwmpnt  as  well  as  debt  lies  on  a  foreign  judgment.  Rubbiu  v.  Cowdrey,  & 
Johne.Rep,  132. 

It  will  lie  in  favour  oC  the  trustees  of  a  town  to  recover  cEoffui^M,  for  the  non-dt- 
livery  of  papers,  records,  Ceo.  belonging  to  the  corporation.  Trustees  of  Parish, 
Trustees  of  Paris,  HardinU  Rep,  456. 

If  a  father  holds  the  legal  title  of  land  in  trust  for  his  son,  and  they  agree  to  sell 
it,  and  ihr*  fsther  receives  the  purchase  money,  and  promises  to  pay  the  debta  of 
the  son,  •  creditor  of  the  son,  who  had  previmisly  obtained  judgment  against  him, 
and  levied  on  the  Und,  may  snstain  nstumpsit  for  money  had  wd  received  against 
the  father.    Flemng  v.  Jliter,  7  Serg.  ^  R.  Rep,  895. 

But  it  will  not  lie  for  the  price  of  s»nd  Uikeu  from  a  sand-bar  to  which  both  plaid* 
tiff  and  defendant  claim  title,  and  sold  by  d(  fendant.    Baker  v.  Bowell,  6  Do.  476. 

It  will  lie  to  recover  a  partnership  debt  agHinst  the  executors  of  a  deceased  part« 
ner,  the  oiher  partner  being  a  certificated  bankrupt.  JLang  v.  Keppele,  1  Binn, 
Rep.  ISS. 

Where  a  principal  assigns  a  fond  to  trustees  to  pay  a  creditor,  whom  the  surety 
nfierwards  pa>s,  and  the  proceeds  of  the  fund  are  allerwards  paid  over  by  thv 
trustees,  the  surety  may  recover  the  same,  in  this  action.  JWOer  et  oLy.  Ord  et  oL 
5tBinn.Rep  388. 

It  lies  for  the  non-perfonnanoe  of  any  promise  or  contract  (not  vobiwfal  in  it 

Rr 
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Ch.U.i.  i.  eTidence  can  be  given  ofite  contents^l)  Bat  in  a  testiom 
Stamp  duties.  ^^^^  where  an  agreement  was  made  on  unstamped  paper»  for 

"———"■*  the  service  of  the  pauper  for  a  certain  time,  and  die  parties  con- 
vl^VrtK^^'^  tinued  together  for  some  time  afterwards  under  a  parol  agree- 
s  M.  Ik  S.      ment,  the  Court  of  King's  Bench  held  that  the  sessions  might 


wlf,)  for  •  filusble  «oDiider»tioii»  wbeo  the  Don-perfomanoe  maj  be  bencilciel  to 
the  defendant  or  prejudioaal  to  the  plaiDtiff.  Black  v.  JDkgg^texn,  I  Bar,  UMH, 
Rep.  153. 

So,  upon  a  If  tter  of  eredk  io  lav«)or  of  biin  who  traiU  a  third  penoo  opon  the 
faith  of  that  letter.    Lamraam  ▼.  Mattn^  3  Cranck^t  Rtp,  408. 

It  will  lie  for  and  agahut  an  exetutor  lor  a  iretpaik  by  wairing  the  toH^  and  go- 
ing for  the  valae  of  Uie  thing  taken.  ^MAifn*%  exra,  ▼•  JieUiuon,  1  JBat^» 
Rep  58. 

So,  upon  the  lale  of  a  debt  or  ehoM  in  an  aatioo,  whieh  will  be  a  good  ground  for 
a  eoDiideration.    Parker  "v,  Xermet%f  ibiA,  48i. 

5.  AsmmpaUfir  meney  laid  out,  Uc, 

A  mrety  who  haa  paid  the  dtsbt  of  hit  principal,  may  recover  against  the  prin- 
cipal io  general  mdebitattu  anumpaU  for  money  paid  on  an  implied  promise.  Bat^ 
dnger  v.  Sebnt.  5  Serg  U  R.  Rep.  8. 

Although  It  wflt  panl  on  a  aaurimia  cootract,  which  the  principal  might  have  avoid* 
ed.    Ford  ▼.  Xeith,  i  Mate,  Rep  139. 

Money  paid  hy  miaiake,  may  be  recovered  back  in  an  action  for  money  had  and 
received.  Bond  v.  Bayi  ear.  IS  Mati.  Rep.  34.  Garland  v.  7%e  Sakm  Bank, 
0  Bo.  408. 

So,  to  recover  back  money  paid  on  a  consideration  which  has  failed.  Spru^  et 
al.  V.  Cojin,  10  Ma»t.  Rep.  31. 

Wherever  money  is  paidon  an  illegal  tranmtiony  if  the  party  paying  (he  money 
be  not  equally  guilty  with  the  other;  as  if  the  latter  has  been  taken  advantage  o^ 
and  oppi-tf Bsed  the  former,  it  may  be  recovered  back  in  this  kind  of  action.  T9W/n* 
hadiUmto  of  Woreetter  v.  Eaton,  11  Moos.  M(p.  368. 

6.  Pleadmgo  and  evidence  in  anwi^toil. 

An  auumpnt  will  not  lie  on  a  promissory  note  under  eeaL  January  v.  Goodman^ 
lBalLRep.9i)n, 

But  a  sp»'cialty  received  as  collateral  oeeurity  for  a  simple  contract  debt,  may  he 
read  in  evidence  in  attumpoit  on  the  original  contract  to  ascertain  the  Amount  due. 
Cfiarteo  v.  Scott,  1  Serj^.  &  R.  Rep.  294. 

In  ateumptit  for  money  had  and  received,  deeds  or  other  writings  which  aro  not 
the  immediHti  fouodaiioo  of  the  suit,  but  only  leading  to  it,  may  be  read  to  prove 
mistake,  imposition,  or  deceit.  D^Utricht  v.  Melchon^  1  BaU.  Rep,  428.  Sed  vide 
Weaver  v.  Bentley,  1  Cainet*  Rep,  48. 

Id  attumpoit,  the  plaintiff  cannot  give  in  evidence  a  epedalty  to  prove  his  debt. 
1  Moor's  Rep.  340. 

In  an  aotioo  for  goods  sold  and  delivered,  evidence  that  the  goods  were  not  the 
property  of  the  plaintiff,  but  betonged  to  a  third  person,  is  inadrtiissible.  Wright  v. 
Sha<^,  1  Bro-wnea  Rep.  344. 

In  &[>ecisl  aontmpHt^  the  contFaot  most  be  proved  expressly  as  laid.  Anderoon  v. 
Boyet^  8  Yeatet^  Rep  95. 

In  indebitatut  aantmpait,  the  defendant  may  demand  of  the  plaintiff  to  specil^ 
the  iiature  of  the  ( vidence  he  means  to  offi-r ;  and  until  this  is  rionc  tht  Coort  will 
mot  suffer  tlw  plaiotiff  to  bring  oo  the  trial.  £eUy  v.  Footer,  8  Binn,  Rep.  7, 
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look  at  the  paper  for  the  purpose  of  seeing  whether  the  time  had     Part  n. 
expired.{l)  sump  d«tie>. 

In  cases  where  a  proper  stamp  has  not  been  impressed,  and  ■ 

onlj  one  part  has  been  signed,  which  continues  in  the  hands  of  [^Jbitams^of '^' 
the  defendant,  the  Court  in  which  the  action  is  brought  will  ?•  ndieton, 

°  15  East,  449. 

7.  Where  iutttmptUwUl  not  Us. 

An  aetkMn  tiiaammprnt  will  not  lie  'm  a  charter  party,  under  aeal,  where  there  haa 
been  no  aobtequent  expreia  promitf .  Daiia  v.  G^on,  Rep,  in  Ct  of  Conf.  103. 

Even  in  th<*  ease  of  a  sealed  iTUirument^  vnattefted  by  wUnestet,  an  aetion  of  debt 
tnd  not  assumfint,  U  the  proper  remedy.  Ingram  v.  ffaUf  1  Hayto.  Rep,  193.  Sed 
'Vide  dementi  v.  Boimt^UM.  18. 

It  will  not  lie  for  that  for  which  a  judgment  had  already  been  obtained.  7\ffie  T. 
mHiame,  1  Aiyv.  Rep.  IS. 

Nor  to  reooTtr  bach  moD<*y,  where  the  parties  are  in  pari  deUeto.  Gate$  ▼.  Jfint" 
l0v,  1  Ma9$.  Rep.  ftS. 

Nor  ifBitM  Ml  offierr  for  ne||«^t  or  miabehavioQr  in  offlee.  AtMlbm  t.  Eatt' 
man,  4  Mobs.  Rep.  979. 

Nor  to  recover  the  interest  acerain|p  on  t  jadgment  debt,  during  the  sospensioo  of 
the  exeeatioD  by  the  creditor.  Beedie  v.  Gmnf  etal.l  Tyi.  Rep.  439. 

Nor  on  a  judgment.  Vaii  v.  Mumfird,  I  ReoiU  Rep,  14S. 

Nor  to  recover  back  money  recovered  in  a  former  suit  Bnmten  v.  Sacm^  ibid, 
210.  Burbankt  v.  Lee,  ibid.  269.  Fiich  v.  OrC,  ibid,  966.  BulMey  v.  SteteaH, 
1  D^'t  Rep.  130. 

Nnr  against  an  idminifltrator  for  the  debt  of  the  intestate.  JipSn  v.  Robertton^ 
\  Re&C$ Rep.^H. 

Nor  against  one  who  has  received  money  as  an  agent  and  paid  it  over.  BinghaM 
T.  Tui^tibid,  887.  £t  vide  Lyman  eiaLy.  Ed»ard»\  8  Day't  Rep.  153. 

Nor  by  one  partner  against  the  other,  upon  their  anliquidnted  accoonts.  Deroit  v. 
Staniford,  t  Roof't  Rep,  STO.  Oxeat  v.  Johnton  adm.  4  Doll.  Rep.  434.  S.  C, 
1  Jfon.  S^.  19U  Coagr V.  Bnteh,  I  Carnal' Rep.  893.  Beach^.  Hotchki$$,9  Can, 

Nor  upon  a  contract  void  in  law.  ^Ibvbt  v.  Hiarty  t  Root*$  Rep.  396. 

Whether  it  will  lie  to  recover  bach  money  paid,  as  the  purchase  money  of  real 
estate  by  false  and  flwidalent  misrepresentations  of  title.  Toung  v.  Kenyen,  8  Dat^9 
Mtep.  858.. 

It  will  not  for  tfMney  had  and  reeetmed,  Ihr  money  paid  fir  land,  wln're  it  was 
aliort  of  the  quantity  expressed  in  the  deed.  Bewei  v.  BarkeP,  3  Johne.  Rep.  506. 

Nor  to  recover  back  a  sum  of  money  paid  to  the  defendant  to  induce  him  to  com* 
ply  with  a  previous  agreement.  BiaU  v.  Sekuttz  et  al  4  Johne,  Rep.  840. 
'   Wh^ra  ooe  of  the  obligees  of  a  bond  induovd  the  plaintiff  to  pa«  it,  he  can  have 
DO  claim  on  one  who  was  a  soretj  on  such  hood.    Eimenderph  v.  T^tppen  etaltS 
Johns.  Rep.  176. 

It  will  not  lie  to  recover  money  paid  to  the  defendant  since  the  bringing  of  the  suit* 
MaUten  v.  BeS,  8  An//.  Rep.  848. 

It  wiU  not  lie  against  a  corporation  on  an  implied  prainite.  BreekhiUir.  TStrapike 
Co.  3  DaU.  Rep.  496  Sed  contra,  Cheenut  HUl  Turnpike  Co.  v.  Rutter^  4  Serf. 
&  R.  Rep.  16.  The  Bank  of  CiUtmbia  v.  PaUerton't  adme  7  Cranch'i  Rep,  899. 
Dunn  V.  St*  Andrew  Cburcht  14  Johm.  Rep.  118. 

Where  goods  are  snid  on  a  credit,  indebitutut  aeeumptit  does  not  lie  to  reeov^r  the 
price  of  them,  until  the  term  of  credit  has  expired.  Girard  v.  Taggart  et  al.  5  Serg* 
U  R.  Rep,  19. 

A  promise,  without  a  consideration,  \m  nudum  ptutwn,  although  it  be  in  writing. 
The  People  v.  BoweU,  4  Jehu,  Rep.  897.  Mumky  v.  Jwm^  5  M^f*  ^'  ^'"^ 
Ax.  Ed. 
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Part  n.     make  a  rule  on  him  to  produce  it  at  the  gtamp  Office,  for  the  pur- 
otTLree^'  pose  of  being  stamped  at  the  expense  of  the  plaintiff.(l) 

meDtt*         By  Statute  23  Geo.  Ill,  c  58,  a.  1,  a  stamp  duty  of  6».  is  laid 
— —  «  on  every  skin  or  piece  of  Tellum  or  parchment,  or  sheet  or 
(^L^!||^*°  piece  of  paper  upon  which  any  agreement  shall  be  engrossed, 
4  Taunt.  157.  written,  or  printed,  whether  the  same  shall  only  be  evidence  of 
the  contract,  or  obligatory  upon  the  parties,  from  its  being  a 
written  instrument ;"  and  by  subsequent  Statutes  additional  da- 
ties  are  imposed. 

The  4th  section  of  the  first  Act  provides  that  the  duty  shall 
not  extend  to  any  memorandums  or  agreements  of  the  following 
description,  viz. 

Ist.  Any  memorandum  or  agreement  for  any  lease  at  rack 
rent,  of  any  messuage  under  the  yearly  rent  of  5L 

2d.  For  the  hire  of  any  labourer,  artificer,  manufacturer,  or 
menial  servant. 

Sd.  For  or  relating  to  the  sale  of  any  goods,  wares,  or  mer- 
chandises. 

4th.  Where  the  matter  of  memorandum  or  agreement  shall 
not  exceed  the  sum  of  20/. 

5th.  Or  any  memorandum  or  agreement  made  in  Scotland, 
that  shall  be  stamped  with  the  duty  required  on  deeds  in  Scot- 
land. 

A  flirther  provision  is  made  by  the  Statute  32  Oeo.  3,  6,  51, 
by  which  it  is  enacted  that  tlie  duty  shall  not  extend  to 
any  letter  or  letters  passing  by  the  post  between  merchants 
or  other  persons  carrying  on  trade  or  commerce  in  this  king- 
dom, and  residing  at  the  distance  of  fifty  miles  from  each  other, 
for  or  by  reason  of  such  letter  or  letters  containing  an  agree- 
ment in  respect  to  any  merchandise,  notes,  or  bills  of  exchange, 
or  evidence  of  such  an  agreement ;  but  that  such  letter  or  let- 
ters may  be  evidence  of  such  agreement  as  aforesaid,  though  the 
same  be  not  stamped. 

But  it  is  provided  that  this  last  Act  shall  not  extend  to  any 
letter  or  correspondence  passing  between  persons  who  are  resi- 
dents of  the  same  town  or  city,  nor  to  any  letter  or  correspon- 
dence written,  or  so  passing  between  persons  not  at  the  time  of 
writing  or  sending  thereof  at  the  actual  distance  of  fifty  miles 
from  each  other.* 


*  Bjr  44  Geo,  S,  c.  91,  achedale  (A)  the  old  doty  it  repealed,  and  a  duty  of  ISt. 
impoaed,  where  the  length  of  the  agreemeDt  doea  not  amount  to  thirty  oommon 
law  abeeta  j  and  for  erery  entire  quantity  of  fifteen  eommon  law  aheets,  a  further 
doty  of  16«.    The  lame  exemptioDa  are  eootioQed  as  are  cooUioed  in  the  SUt.  S3 
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PartU.     deemed  an  agreement  amounting  to  90L  it  has  been  held,  that 
Stamp  dutiet.^f  ^  ^^^  ^^  a  sale  of  growing  turnips  purchase  several  lota,  none 
'*"'"'*"'**   of  which  alone  amounts  to  90L  though  altogether  they  would  ex- 
ceed that  sum,  the  agreement  need  not  be  stamped,  though  it 
would  be  liable  for  any  one  amounting  to  20/.  as  being  an  inte- 
(i)lbid.        j^g^  Jq  ^h^  ItLud,  and  not  a  mere  sale  of  good8.(l)    On  the  like 
principle  it  was  determined,,  where  two  men  having  laid  a  wa- 
ger, afterwards  agree  to  double  it,  that  to  recover  the  double 
amount  two  stamps  should  be  impressed  on  the  paper,  each  be- 
(9)KobM>nv.|||g  separate  tran8action8.(2) 

N.  P.  Cat/       On  the  Act  of  the  3S  Geo.  3,  it  has  been  holden,  that  if  a  son, 
^^-  managing  his  mother's  trade,  write  a  letter  to  a  creditor  resid- 

ing above  fifty  miles  from  him,  thereby  promising  to  pay  the 
debt,  such  letter  is  exempted,  as  being  between  two  persons  car- 
(3)  Macken-  rying  on  trade.(S) 

5  xrRep?* ''      Where  a  paper  writing  is  signed  by  several  persons,  each 
176.  agreeing  for  himself  only,  it  is  as  several  agreements,  and  re- 

quires several  stamps  ?  but  if  only  one  stamp  be  impressed,  and 
it  appear  that  such  stamp  was  put  on  for  the  purpose  of  making 
it  binding  on  any  one  individual,  it  will  be  evidence  against 
him,  though  there  are  no  stamps  to  make  it  evidence  against  the 
a)  Doe  dem  others  ;(4]  and  where  several  enter  into  an  agreement  to  sub- 
^^y '  ^    scribe  for  a  certain  purpose,  it  is  but  one  agreement  for  the  pur- 
is  EaM,24i.  poge  of  the  stamp  duty,  though  several  as  to  each.(5) 
(5)Da?ieflv.      Several  cases  have  arisen  in  which  it  has  become  a  question 
13  EwTssi   ^^^  ^'^  ***^  alteration  of  an  instrument,  after  it  has  been  stamp- 
ed, affects  the  stamp  so  as  to  render  a  fresh  one  necessary.  The 
if  {^^dErp  gci^®>*<^l  >*u^®  which  has  been  laid  down  is,  that  if  the  alteration  is 
246;  eitfd  10  merely  to  correct  a  mistake  in  the  agreement  and  to  carry  into 
fs^Eatf^iir  ^Bec^  the  original  intention  of  the  parties,  no  new  stamp  is  ne- 
cessary ;  but  where  a  new  term  is  added,  and  in  fact  a  new 
^Ida^kfl,  ^'agreement  made,  such  new  agreement  will  not  be  valid  till  re- 
3  Campb.  1.    stamped.    Thus  it  has  been  held,  that  adding  the  words  **  or  or- 
(8)  Cole  V.     der,"  which  had  been  accidentally  omitted  in   a  bill  of  ez- 
F   ^'471^     change  ;(6)  or  turning  a  promissory  note  into  a  bill,  as  originallj 
agreed  upon ;(?')  or  altering  the  name  of  the  port  from  whence 
i^^TwIae?*'  the  certificate  of  a  ship^s  registry  was  granted,  when  a  wrong 
iM.fcS.8iV.  port  had  been  inserted  by  mistake  ;(8)  or  rectifying  the  name 
rio)  Henfree  ^^^^^  ^  mistake  was  made  in  declaring  the  interest  on  a  po- 
V.  Bromley,   licy,(9)  docs  not  render  a  fresh  stamp  necessary.    So(lO)  where 
an  umpire,  having  made  his  award,  altered  the  sum  after  the 
expiration  of  the  time  for  publishing  it,  the  Court  held  that  the 
alteration  being  a  mere  nullity,  the  award  as  at  first  made  might 
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be  enforced.    But  where  the  defendant  having  subscribed  a  po- '  Ch.  n.  >.  i. 
Key  of  assurance,  which  in  the  printed  part  was  on  ship  and^^^^  ****••*"• 
goods^  but  by  a  written  note  ifc  the  marg;in  was  restrained  to  — — 
»Atp  and  otU-JU,  a  memorandum  was  afterwards  inserted  in  the 
policy  as  follows,  viz.  **  it  is  hereby  agreed  that  the  interest  in 
this  policy  of  insurance  shall  be  on  ship  and  goods,  instead  of 
ship  and  out-fit,  as  originally  declared ;''  the  Court  held  that 
the  original  risk  t>eing  so  altered  the  policy  ceased  to  be  a  valid 
instrument,  and  that  no  action  could  be  maintained  upon  it,  ei- 
ther in  its  original  or  its  altered  form,  until  a  new  stamp  was 
impressed  upon  it.(l)    The  like  decision(2}  took  place  where  a(|)Pranoht'. 
bill,  having  been  drawn  on  a  proper  stamp  at  twenty -one  days,  f^^^  351. 
was,  while  in  the  hands  of  the  drawer,  altered  to  fifty-one  days 
by  consent  of  all  parties,  and  by  the  like  consent  was,  after  thev.Niehoi,5^ 
time  for  payment  was  out,  altered  again  to  twenty -one  days ;  it'^-^P*  ^^^- 
being  considered  that  the  time  of  payment  being  «pent  when  the 
second  alteration  was  made,  it  was  a  new  instrument,  and  re- 
quired a  new  stamp.    So  where(S)  a  promissory  note,  being  ^^^^^'^j^^ 
made  payable  as  for  ''value  received''  generally,  was,  after  itEast,43i. 
had  been  delivered,  altered  by  adding  the  words  **  for  the  good 
will  of  a  house  in  trade,"  this  also  was  held  to  be  such  an  alte- 
ration as  to  require  a  fresh  stamp. 

In  two  late  cases  the  Court  of  King's  Bench  took  a  distinc- 
tion between  a  paper  signed  by  the  agent  of  one  of  the  parties, 
and  by  him  delivered  over  to  the  other  party,  and  an  unsigned 
paper  so  delivered.  And  where  lands  were  let  by  auction,  and 
the  auctioneer  delivered  to  the  bidder  of  one  parcel,  a  written 
paper,  **  One  piece  of  land,  &c.  for  a  term  of  ten  years  to  Mr. 
9V»  TP  such  paper  not  having  any  signature,  it  was  held  that  it  . 

was  neither  an  agreement,  nor  evidence  of  it,  and  therefore  that  tom  v.  Ton- 
parol  evidence  might  be  given  of  the  letting  ;{4)  but  where  to  a  ^"^^  ^• 
similar  paper,  delivered  to  another  bidder,  the  auctioneer  sub- 
scribed his  name,  the  Court  held  that  the  paper  was  liable  to  a^|,^J^^^*^ 
•tamp  duty,  and  that  no  parol  evidence  could  be  given  without  445. 
first  producing  the  agreement(5)  («)  RoWdwd 

The  Stamp  Office  having  fixed  uptfn  different  dies  to  denote  v.  Drrbroagh 
the  different  denominations  of  stamps,  no  other  but  that  appoint-  si7.'    ^^' 
ed  for  the  instrument  which  is  to  be  produced  in  evidence,  will       ^ 
be  sufficient  to  give  it  validity.    An  agreement  stamp  will  not  Ooodutie ' 
do  for  a  deed(6)  or  lease  though  not  under  seal,C7)  though  of  ^^^iV^ 
•qual  value.    But  by  Statute  37  Geo.  3,  e.  146,  instruments  on  i  T  KeV>. 
stamps  of  different  denominations,  but  of  greater  or  equal  value  ^'.^ 
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Part  u.     than  the  proper  stamp,  may,  on  payment  of  the  duty,  and  5L  pe- 
^Frmods^    nalty,  be  stamped  with  the  proper  stamp. 

'  Instruments  unstamped,  or  on  stamps  of  less  value,  may  be 
stamped  on  payment  of  the  duty,  and  lOL  penalty  for  each  skin; 
and  if  written  on  unstamped  paper,  and  it  shall  appear  to  the 
commissioners  by  oath  or  affirmation,  that  it  was  so  written  by 
accident,  inadvertency,  ui^nt  necessity,  or  unavoidable  cir- 
cumstances, and  without  intention  of  fraud ;  the  commissioners 
are  authorised,  within  sixty  days  after  the  making  of  the  in- 
strument, to  remit  the  penalty,  or  such  part  as  they  may  deeia 
proper.* 

Bills  of  exchange  and  promissory  notes  are  excepted  from  the 
operation  tff  these  clauses,  being  provided  for  in  a  manner  of 
which  I  shall  hereafter  take  notice. 

By  the  rules  of  the  common  law  every  contract  might  be  prov- 
ed by  parol  evidence ;  but  by  the  Statute  29  Car,  2,  c  3,  com- 
Seet.  4.         monly  called  the  Statute  of  Frauds,  it  is  enacted^  That  no  ac- 
tion shall  be  brought  whereby, 

1.  To  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate. 

2.  Or  to  charge  the  defendant  to  answer  for  the  debt,  default, 
or  miscarriage  of  another. 

3.  Or  to  charge  any  person  upon  any  agreement  made  in  con- 
sideration of  marriage. 

4.  Or  upon  any  contract  for  the  sale  of  lands,  tenements,  he- 
reditaments, or  any  interest  in  or  concerning  the  8ame.(6) 

5.  Or  upon  any  agreement  that  is  not  to'be  performed  within 
one  year  from  the  making  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  signed  by  the  party  to  be  charg- 

Sect.  17.        ed  therewith,  or  by  some  other  person  by  him  thereunto  law- 
fully authorised. 

And  further.  That  no  contract  for  the  sale  of  any  goods,  wares, 
and  merchandises,  foi^  the  price  of  10/.  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold  and  actually  receive  the  sam^ ;  or  give  some- 
thing in  earnest,  to  bind  the  bargain,  or  in  part  of  payment ;  or 
that  some  note  or  memorandum,  in  writing,  of  the  said  bargain^ 


*  The  Statute  44  Geo.  3,  c  98,  «.  Si,  gnnti  «  iimiltr  indolgenee  in  one  tke  in- 
strument be  brought  (•  the  office  within  twelve  mondu. 

(6)  A  parol  §;ift  of  land  in  fee,  creates  only  a  tenanej  «t  will.  Jack9<m  ex*  dm  Van 
Akn  V.  RQgert,  2  Cotwt'  Cot.  in  fir.  314. 
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be  made  and  signed  by  the  parties  to  be  charged  by  such  con-  ch.  n.  s.  i. 
tracts  or  their  agents  thereunto  lawfully  authori8ed,(c)i  ^fSS^ 

The  first  provision  of  this  Statute  as  to  executors,  &c.  is  so 

■  ■  ■• 

(c)  Th^  StaCote  of  Praodi  was  made  to  prevent  fraodi,  and  tbould  be  expounded 
liberaHjr  aod  beoeficaally  for  ihat  purpose.  ThomJ>8on^$  iei,  ¥.  WTatCt  1  DalL  Rep'. 
494. 

Under' the  Statute  in  Penruyhttmot  **forthe preverUumoffraudt  and perjurie^^^ 
(1  8m,  X.  SSO,)  which  omits  the  provision  oootained  in  the  4th  sect,  of  the  Statute 
t29  Car,  8»  c.  3,  an  aetion  for  damages  may  be  maintatned  on  a  parol  eontract  fi>r 
the  tale  of  land,  or  on  a  written  oootmot  with  an  agent  who  has  only  a  parol  autho- 
rity. Btdng  V.  Tee9, 1  Bum,  Rep,  450.  Bell  v.  Atukrevn,  4  Doll  Rep,  158. 

The  Aet  of  Assembly  does  not  make  a  parol  sale  of  land  void  \  though  it  restriett 
the  operation  of  the  agreement,  as  to  the  aequisitioD  of  an  interestf|^the  famd,  and 
DO  title  m  fee  simple  can  be  derived  under  it.  ibid.  :  -v*    ., 

But  an  action  will  lie  to  recover  damages  for  the  non-performance  of  such  an 
agreement,  ibid,  ^Vv 

A  Court  of  Equity  will  not  compel  the  specific  performance  of  a  parol  agraBkient 
to  convey  lands,  in  a  case  where  the  party  who  asks  iu  assistance  is  chargeabflqrith 
unfair  conduct,  in  relation  to  the  contnct  which  he  seeks  to  enforce,  but  w^l  tura^" 
him  away  from  that  form,'«ii^t|tf|^lg|Ei  to  his  legal  remedy.    Thon^mon  v.  Tod, 
1  Peten*  Rep.  38a  "      ' 

There  is  nothing  in  this  Aet  to  prevent  a  declaration  of  trust  by  parol.  JLes,  of 
German  et  tU,  v.  Gabbaid^  3  Ritm,  Rep.  302. 

A  parol  partitioo  between  tenants  in  common,  made  by  marking  a  line  of  division 
on  the  ground,  and  followed  by  a  corresponding  separate  possession  Is  good,  no^> 
withstanding  the  Act  of  jJbstJilarcA,  1773.  Ebert  v.  Wood^  i  Biim.  Rep,  816. 

For  a  parol  gift  of  Uiidr,'Vf<Ie  Le9,  of  Syler  v.  Eckhart^  I  Binn,  Rep,  378.  Et 
vide  />t.  ofBUiinston  v.  Welah,  5  Do.  189. 

Supposing  that  pouetwm  alone  is  not  sufficient  to  take  a  case  out  of  the  Statute, 
yet  if  part  of  the  purchaee  mmwy  be  puid^\a%A  the  potteoeion  be  delivered  in  pursu- 
ance of,  and  with  a  view  to  the  performance  of  the  eontract,  it  is  sufficient.  Battler 
r.  Metly,  2  &ry.  €^  R.  Rep.  358. 

It  is  not  evei7  act  thut  will  take  a  case  out  of  the  Statute.  Jonet  v.  Peterman 
et  al.  3  iS^.  U  R.  Rep.  543. 

It  is  now  the  seUled  rule,  thnt  although  the  defendant  should  answer  and  admit 
the  contract  as  suted  in  the  biU,he  may  nevertheless  protect  himself  against  a  per- 
formance by  pl«'adiog  the  Statute.  Thompson  v   Thd,  I  Peiert'  Rep,  388. 

The  defendsnt  cannot  take  advantage  of  the  Statute  of  Frauds,  on  a  general  de» 
murrer,  as  the  plamtiff  ta»y  have  a  note  or  memorandum  in  writing,  which  he  might 
produce  in  evidence.  Clark  v.  Brown,  1  Root^t  Rep,  77.  Seymour  v.  JiOchelly 
3  Do.  143. 

The  Statute  of  Frauds  does  not  require  (he  agreement  to  make  a  eonoeyance  of 
lands,  to  be  set  forth  in  the  narr.  Miller  v,  Drake,  1  Cainet*  Rep,  45. 

The  same  role  is  extended  to  an  Hction  on  a  promise  to  pay  the  debt  oUanoUter. 
ESbUng  et  al,  v.  Vanderlyn,  4  Jobnt.  Rep,  ii37.  • 

The  Statute  of  Frauds  does  not  include  a  covenant  to  pay  the  debt  of  another 
being  U'ider  teal.  Uvinftton  v.  Tremper,  4  Do.  41 6. 

In  Chiineery^  th  Statute  of  Frauds,  will  avail  the  defendant,  though  it  be  not 
formally  pleldttd.  Routon  v.  RmOon,  1  Hen.  liMunf,  Rep,  91. 

The  Statute  applies  as  well  to  executory  4S  executed  contracts.  Bennett  v.  UuU, 
10  Jobnt,  Rep,  364. 

Condderatien  money  paid,  pottettian  taken,  and  taduable  improvementt  made, 
wider  a  parol  contract  for  the  eoavejaoce  of  lands,  will,  in  equity,  lake  a  case  out 
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Fwc.  n.     i^t  which  was  necessarj  to  be  done  by  him  previous  to  his  call- 
I  ing  on  the  defendant  to  complete  his  part  of  the  contract,  he  is 
obliged  to  proTe  it. 


SEGTI(»f  I. 

in  acHona  on  writien  contracts* 

Ch.  n.  1. 1.  If  the  contract  be  in  writing,  the  hand  writing  of  the  party 
"'"~^""*~  against  whom  it  is  to  be  giten  in  OTidence,  mast  be  proved  ei- 
Vide  Mte,      ^^^^  ^y  ^^  subscribing  witness,  or  by  the  means  before  pointed 


It  would  teem  cluit  in  this  action,  it  matt  be  exptreubf  proved  that  moaej  hai 
oome  to  the  der4MidaDt*k hands.  Btuknu  ▼.  JDwiAam,  1  Jtnih.  .V.  P.  Cat,  5«.  J^^ 
ker^t  exrt.  ▼.  Fatteii't  exrt,  1  Bar.  &  Jofmt  Hep,  ^37.  (Sed  vide  9  Brmd.  €f 
Bing.  Rep,  369.  iSehet  ▼.  Bdmnger,  S  Bkau  Rep,  ^85.) 

The  dtstiooUoB  between  tpedfie  property,  and  mmey  is  well  eatablisbed  s  in  the 
one  ease,  the  true  owner  will  liare  a  right  to  reeover  it  from  any  peraou  found  in 
posaesaioo  of  it  |  but  in  the  ease  of  money,  to  enable  tlie  party  to  reeov«r,  them 
most  be  some  pHvUy  between  the  owner  and  receiver,  or  there  most  be  malaJUIew, 
an  unjust  receipt  of  the  money,  or  at  least  a  receipt  of  it,  without  a  valuable  consi- 
deration.^ Rapelje  etoL'w,  Emary^  8  DalL  Rep,  54. 

In  an  action  of  oitumpul  for  money  had  and  received,  the  plaintiff  waives  all  ttrte 
and  special  damages,  and  goes  only  for  Uie  money  received,  and  so  (ar  confirms  the 
defemlantl  acts  as  that  he  cannot  gainsay  his  right  to  receive  it  Ecuhnck  v.  Htiggt 
I  BfUL  Rep.9a». 

ABiumptit  does  not  lie  to  recover  back  money  received  under  a  judgment  in  a 
foreign  attachment  laid  in  a  foreign  country,  however  errooeoos  the  decision  may 
be.  Rape^  v.  Emory,  S  Jka,  R^,  SSI,  S,  C.  by  name  of  Mesmer  v.  Jirmory, 
I  Teat^i  Rep,  533,    Vide  ffrigrht  v.  T^wen,  1  Browned  Rep,  app,  1. 

It  will  lie  in  favour  of  one,  who  has  improperly  paid  the  defeodaDt  money.  T%e 
Union  Sank  v.  The  United  Stateo  Bank^  S  Mu9.  Rep,  74.  Green,  v.  Acne,  1 
Bar.  ^Jokne,  Rep,  40S. 

Where  the  goods  of  one  man  are  aeised  and  sold  by  the  Sheriff,  Cm*  the  debt  of 
another,  I  have  but  litde  doubt  but  that  the  person  whose  goods  are  unjMtly  sold 
may  waive  the  lorf,  and  bring  aeeump&U  against  the  plaintiff  in  the  original  suit,  far 
the  proceeds  which  have  come  to  his  bands.  Per  Tbatbs  J.  Bank  tf  «V.  Ame- 
riear,JtCaa^iBinn,  Rep.  37i.  Et  vide  Ctumwn^  et  u«.  v.  JVtyet,  10  JMost. 
JBkP^.433. 

AeeimpeU  will  lie  to  recover ..^noney  paid  to  another,  as  the  plaintiffs  agtni. 
Floyd^.  Bay,  3Mau,  Rep,  403. 

It  win  lie  on  an  express  promise  to  pay  the  factor  of  any  one  for  tb0  uae  of  tba 
ptinctpnl,  where  the  suit  Is  brought  by  the  €wtor.  Fm  Stapkeret  v.  Peoree,  4 
JUaee,  Rep,  SSS. 

Where  money  was  awirded  by  eumndmioncri  between  Great  Britain  and  the 
United  State$,  to  be  paid  over  to  those  interaited,  and  among  others  a  sum  was 
awarded  nomhially  to  one,  the  interest  of  which  was  in  Mwlher,  it  wtt  lie  ia  frvour 
of  (hat  other  to  entitled.   Beard  w.  Bradford,  ibid.  39Bu 


WRITTlBN  CONTRACTS.  805 

•ut»  and  care  should  be  taken  that  a  proper  agreement  stamp  is  Cbi  n.  8.1. 
impressed  upon  it,  otherwise  it  will  not  be  admitted  in  evidence  ^^^  "^'**' 
for  the  purpose  of  proving  a  contract,  or  the  terms  of  it ;  and  ———-*■ 
even  if  the  party  against  whom  it  is  offered  in  evidence,  has 
wrongfully  destroyed  it  before  it  has  been  stamped,  no  parol  ^ 

So  where  a  rarety  hai  paid  the  debt  of  the  prioeipal.    Bunce  r.  Bunce,  JSSrb, 
JUtp.  157. 
For  money  paid  by  mistake  in  a  fettlement  ol  aocoanti.    Sa^  t.  jfUop^  I  Boot^i 

JlfPm.  148* 

So  for  the  rents  and  profits  of  land.  Rogers  v.  Tracey^  ibid,  S33.  Et.f  ide  Mai' 
done  et  al,  t.  J)uche'$  exrs.  3  JDotf.  Hep,  176.  S.  C.  I  Teatet*  Rep,  131. 

An  aetioD  of  epedalindebitatui  oMwumpeU,  will  lie  for  publie KOfirilief,  wbiehare 
mortgaged.    fVkUing  v.  M*Donald,  1  RooCs  Rep.  444. 

80,  for  money  reoeived  by  the  defendant,  and  by  him  misapplied.  Ormatead  ▼. 
D9ttf^%Re9i*$Rep  184.  DumotuPt admr.  ?.  CarpetOer,  S  Jo/me,  Rep  183.  JktXee 
j.JIfyen,  Addie,  Rep,  31 . 

So,  for  the  eonsideratioo  paid  where  the  party  has  not  reeeWed  the  thing  eon  • 
traeted  for,  bat  a  difftirent  one  of  no  ralae.     Sanfird  y,^  Dodd,  3  Dajf'e  Rep,  437. 

Where  the  defendant  directed  the  plaintiffs  servant  to  entv  the  ground  of 
another,  and  promised  to  ssve  hSm  harmless,  an  action  of  aaetunptif  will  lie  to  in- 
demnify the  defendant.    AUfdre  ▼.  (hdand,  5  Johne.  Ca».  53. 

So,  to  recover  back  the  consideration  paid,  where  a  person  bonnd  himself  under 
hand  and  seal,  to  do  a  ceruin  act  and  fiuled  to  perform  it.  fVeaver  ▼.  Rentley,  1 
Cainei'iRep,^. 

80,  by  the  owners  of  a  ship,  ag%iost  the  proprietors  of  the  cargo,  to  rocorer  their 
proportion  of  the  general  average.     WcUden  ¥.  Le  Rotf,  ibid.  363. 

Aseumpait  will  lie,  on  a  parol  promise  made  by  one  to  another,  bi  favour  of  a 
third,  by  such  third  person.    Schifrmorhom  r.  Vanderkesfden,  1  Jolme,  Rep.  139. 

If  one  party  does  not  accede,  to  the  promise  as  m»de,  the  other  party  is  not  bound 
by  it.    TiOde  v.  l/roe,  7  Johru,  Rep,  470. 

AentH^mt  is  the  proper  action  wherever  tliere  is  a  warranty  express  or  implied, 
hi  the  sale  of  chattels.    Exrt.  ofBverttm  v.  MUet,  6  JohtiM,  Rep.  138. 

Ateumpeif  as  well  as  debt  lies  on  a  foreign  judgment.  RubbeU  v.  Cov^drejf,  & 
J6hne,Rep,  133. 

It  will  lie  in  favour  ol  the  trustees  of  a  town  to  recover  dSonui^tfs,  for  the  noo-df  • 
livery  of  papers,  records,  See.  belonging  to  the  corporation,  Trtuteet  of  Parte  y, 
TrvMteea  of  Parity  Hardin'e  Rep,  456. 

If  a  father  holds  the  legal  title  of  land  in  trust  for  his  son,  and  they  agree  to  sell 
it,  and  th^  father  receives  the  purchase  money,  and  promises  to  pay  the  debts  of 
the  son,  a  ervditor  of  the  son,  who  had  previously  obtained  judgment  against  him, 
and  levied  on  the  Und,  may  snsfain  netumpsit  lor  money  had  and  received  against 
the  father.    Fleming  v.  Alter,  7  Serg,  if  R.  Rep.  395. 

But  it  will  not  lie  for  the  price  of  s^nd  takeu  from  a  sand-bar  to  which  both  plain- 
tiff and  defendant  claim  title,  and  sold  by  dr  fendant.    Baker  v.  Soroell,  6  Do.  476. 

h  will  lie  to  recover  a  fiartnership  debt  agHiost  the  executors  of  a  cfec0<ve^/ part- 
ner, the  oiher  partner  being  a  certificated  bankrupt.  Lang  v.  Keppete,  1  Binn, 
Sep,  133. 

Where  a  prmcipal  assigns  a  fond  to  trustees  to  pay  a  creditor,  whom  the  surety 
afterwards  pa>6,  and  the  proceeds  of  the  fund  are  afterwards  paid  over  by  thv 
trustees,  the  sur**ty  may  recover  the  same,  in  this  actioo.  AiUler  et  aly.  Ord  et  al, 
SBhm,Rep  388. 

It  lies  for  the  non-performaoM  of  any  promite  or  contract  (not  votewful  ia  it 

Rr 
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Fwc.  n.     ftct  which  was  necessary  to  be  done  by  him  proTious  to  his  call- 
.......i.^  ing  on  the  defendant  to  compkte  his  part  of  the  contract,  he  is 

obliged  to  proTe  it. 


SECTION  L 

Evidence  in  acHana  on  written  contraeis. 

Ch.  n.  1. 1.  If  the  contract  be  in  writing,  the  hand  writing  of  the  party 
"'"~^""*~  against  whom  it  is  to  be  given  in  CTidence,  mast  be  proved  ei- 
YhAt  aote,      ^^^  ^j  ^^  gubscribing  witness,  or  by  the  means  before  pointed 


It  would  Kern  tbit  in  thii  aetion,  it  must  be  ex^regabf  p^/vved  that  tmooej  has 
eome  to  the  der4Midant*k hands.  BtukiuM  v.  JDwiAam,  t  ./fnlA.  A*.  P»  Cat,  S4.  Par* 
km^'9  errt.  ▼.  iPVuf€fr«  exrt.  1  Bar,  &  Jo/mt  Hep,  ^,  (Sed  tid«  9  Bfd.  U 
Mng,  Rtp.  369.  Schee  ▼.  Edmnger,  S  IMfifi.  Rep,  ^.) 

The  dtttiooikA  between  tpeeijic  property,  and  Maney  is  well  established  %  io  the 
one  ease,  the  true  owner  will  hare  a  right  to  reeorer  it  from  anj  peraou  found  ia 
posscwioo  of  it  I  but  in  the  eaae  of  money,  to  enable  tlie  party  to  reoover,  there 
most  be  some  pHvity  between  the  owner  and  reeeiver,  or  tbere  moat  be  mala  Juki, 
an  unjust  receipt  of  the  money,  or  at  least  a  receipt  of  it*  without  a  Tahiable  ooosi- 
deratioo.^  Bapelje  ettU,^.  Eawry^  S  DaiL  Rep,  54. 

In  an  action  of  aammptU  for  money  had  and  received,  the  plaintiflT  wniTcs  aU  ttnU 
and  special  damages,  and  goes  only  for  the  money  received,  and  ao  (ar  confirms  the 
defemlant's  acts  as  that  he  cannot  ganisay  his  right  to  receive  it  Eathdck  v.  Bu^Si 
I  DalL  Rep,  8S8. 

Aetumpdt  does  not  lie  to  recover  back  money  received  under  a  judgment  in  a 
foreign  attachment  laid  io  a  foreign  country,  however  erroneous  the  deciaioo  may 
be.  Rapeije  v.  Emory,  S  Ikdl,  Rep,  331,  S.  C»  by  name  of  Meeeur  v.  Jtmeryt 
X  Teat^t  Rep,  533.    Vide  Wright  v.  Tnoer%,  1  Rrowne*i  Rep,  o^  1. 

It  will  lie  m  favour  of  one,  who  has  improperly  paid  the  defendant  mooey.  The 
UnUm  Bank  v.  The  Utdted  States  Bank,  3  Mm,  Rep,  74.  Grem  t.  Atone,  1 
Bar,  iiJokne,  Rep,  405. 

Where  the  goods  of  one  man  are  aeined  and  sold  by  the  Sheriff,  fcr  the  debt  of 
another,  I  have  but  little  doubt  but  that  the  person  whose  goods  are  unjMtly  aoM 
may  waive  the  tort,  and  bring  ateumpeii  against  the  plaintiff  in  the  original  suit,  far 
the  proceeds  which  have  come  to  hia  bands.  Per  Tbatbc  J.  Bank  ef  ,V.  w^- 
rica  T.  Jt  CaU,  4  Bkm,  Rep,  374.  Et  vide  Cumnunga  et  ux,  v.  Myet,  10  Mm, 
Rep,  ASS, 

Maun^eU  will  lie  to  recover  *«ioney  paid  to  another,  as  the  plaintiffs  ageet. 
FUyd  V.  Bay,  3  Mate,  Rep,  40S. 

It  will  lie  on  an  express  promise  to  pay  the  factor  of  any  one  for  tl«e  use  of  thi 
principal,  where  the  suit  is  broqght  by  the  €wtor.  Van  Stapkeret  ▼.  Pearce,  4 
JUaee,  Rep,  359. 

Where  money  was  awarded  by  eummnnioneri  between  Chtai  ^hiMan  and  the 
VnUed  State$,  to  be  paid  over  to  those  interaated,  and  among  others  a  sum  wtf 
awaidednunUnally  to  one,  the  interest  of  whieb  was  m  Mio«her»  it  wtt  lit  ia  fiivoor 
of  thai  other  to  entitled.   Beard  r.  Bradford,  MLsm. 
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other  benefit,  for  the  satisfaction  of  which  it  is  intended  as  a  se-  Ch.  il.  s.  i. 

curitv  Statate  of 


Thus,  iC  one  man  request  another  to  sapplj  goods  to  a  third 


the  partitioo,  will  be  viiImI  and  bioding  od  iKe  psrtiei.  Jachaon  ex.  d.  Duncan  et  al, 
▼.  Harder,  4  Johnt,  Hep.  SOS. 

Where  landi  wfere  sold  and  eooveyed  by  deed,  defloribiog  their  metes  and  bounds, 
urilh  the  supposed  quantity,  with  a  verbid  promise  at  the  same  time,  to  pay  the  gran- 
tee all  they  fell  short  on  mensuration  ;  such  promise  was  held  to  be  void.  Bradlejf 
et  al.  ▼.  Bhdget,  JSirb.  Sep.  SS.  JVbrthrop  ▼.  Speary,  1  Ikttf^$  Rep,  S3. 

Yet  m  another  case, in  the  same  State, a  parol  promise  to  pay  or  discount  for  what 
a  trad  of  lai^  shall  UA\  short  of  the  quauiity  sUted  in  the  deed,  was  held  to  be  valid. 
MoU  V.  Burd,  I  BQOtU  Rep,  73. 

A  parol  promise  to  convey  lands,  m  consideration  of  a  promise  to  pay  for  them, 
is  void  by  the  Statute  of  Frauds.  Tainter  v.  Brockway,  Hid,  59.  Janes  v.  Finned, 
ibid,  549. 

Ad  agreement  to  convey  landsi,  cannot  be  proved  by  parol  evidence,  nor  an  agree- 
ment to  forfeit  a  certain  sum,  upon  a  failm'e  to  execute  tin  agreement  to  be  proved 
by  parol  evidence.    Goodrich  v.  NUHoUm,  S  RootU  Rep,  498. 

A  parol  gift  of  land  creates  only  a  tenancy  at  will.  Jackson  ex  d.  Van  Alen  v. 
Rogers^  1  Johns,  Cos  33.  S  JV.  York  Cos  in  Er.  314. 

A  sale  of  lands  (in  J^ew  Fork)  by  the  Loan  Officers,  at  auction,  is  within  the 
Statute  of  Fitinds.    Jackwn  ex  d.  £^c.  ▼.  BuU,  S  JV*.  York  Cos,  in  Er,  301. 

So  a  sale  by  a  Sherif,  is  within  the  Statute.  Simands  v.  CatUn,  8  Caines^ 
Rep.  6t, 

Such  a  sale  requires  a  deed  or  note  in  writing,  specifying  with  certainty,  the  land 
•old.    Jackson  ex  r/.  Gratx  et  al,  v.  CatUn,  S  Johns,  Rep.  S48. 

Where  X.  wrote  his  namt*,  and  affixed  his  seal  on  the  back  of  the  lease,  and  it 
was  agreed  that  C,  «bf>uld  write  an  a'«signmeat  over  the  signature  and  seal  for  the 
absohite  conveyance  of  the  lease  to  T.  and  should  keep  the  lease  a  certain  time,  and 
C.  afterwards  wrote  au  assignment  and  delivered  the  lease  to  T,  it  was  held  that 
affixing  the  hand  and  seal  to  a  blank  pap<-r  was  not  a  note  in  writing  within  the  Sta- 
tute of  Frauds.    Jackson  ex  d.  Uoyd  v.  THtut,  Udd,  430. 

A  right  to  erect  milUdams  so  as  to  overflow  other  lands,  if  it  be  not  an  incorpo- 
real hereditament,  cannot  pass  by  parol  aince  the  Statute  of  Frauds.  Thompson  v. 
Or^rory,  4  Johns.  Rep.  81 . 

A  promise  merely  by  parol,  by  an  owner,  to  sell  lands  to  one  who  had  settled  on 
and  improved  them,  is  void.    Prear  v.  Hardenberg,  5  Johns,  Rep.  '272. 

In  the  case  of  a  sale  of  lands  by  an  agi*nt,  and  a  proposed  purchase  through  an 
agent,  their  agreements  cannot  be  the  foundation  of  a  suit  in  Chancery  if  they  have 
no  note  in  writing.     Buck  v.  Copland,  2  Call.  Rep.  SI  8. 

An  agreement  for  the  sale  of  lands  perfected  by  the  execution  of  conveyances, 
may  be  aitere«f  where  there  is  some  note  or  memorandum  in  writing  made  pur- 
saant  to  the  Statute  of  Frauds  at  the  time  or  after  the  executioo  of  such  conveyances, 
whereby  it  appears  that  the  parties  had  agreed  to  some  further  explanation  or  mo* 
difioation  of  the  terms  of  agreement  as  therein  ezpre«ed.  Fanc0  w.  fValker,  3 
Ben,  y  Jtiunf,  Rep.  S88. 

ilttf  the  Statute  will  not  prevent  the  recovery  of  the  r«t<St  and  profits  of  lands, 
they  not  bemg  interest  in  the  lands.  Ho^^rt  v.  Tracy,  1  RooVs  Rep.  233.  WeJls 
V.  Dewing,  Hid,  149. 

So,  the  sale  of  a  crop  of  wheat  which  is  growings  by  a  parol  agreement,  is  valid 
•otwitbaunding  the  Statute,    ^ewcomb  etal  y.  Ramer,  S  Johns.  Rep.  4S1 . 

So,  alao  io  a  right  to  cot  and  dear  away  trees  oa  ttM  pitaintilTi  ftrm.    Forbee  v. 
i,^  Tyl.  Rep.  $56. 
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Part.  n.     ftct  which  was  necessarj  to  be  done  by  him  previoas  to  hbcall- 
—.1.^  ing  on  the  defendant  to  compkte  hb  part  of  the  contract,  he  is 
obliged  to  proTO  it. 


SECTION  L 

Evidence  in  acHana  on  written  contracts* 

Gb.  n.  1. 1.  If  the  contract  be  in  writing,  the  hand  writing  of  the  partj 
"""~^**"  against  whom  it  is  to  be  given  in  eTidence,  must  be  proved  ei- 
Vide  tote,      ^^j.  ^j  ^^  subscribing  witness,  or  by  the  means  before  pointed 

It  would  leem  that  in  this  action,  it  matt  be  exprenbf  p^vved  that  nonflgr  ^ 
come  to  the  der4Midant*k  hands.  Maakhu  v.  JDwiAam,  t  Anih,  .V.  P,  Cat.  5^  P^' 
*«r'<  errt.  v.  FaattiVt  em,  1  Bar,  &  Johm.  Rep,  ^37.  (Sed  vide  S  Brtd,  U 
JSing,  Rep.  369.  Sehee  v.  Eamnger^  S  IKnfi.  Rep.  ^.) 

The  dtttiootkHk  between  tpee(/le  property,  and  mmey  is  weU  eatabliihed  \  in  tbe 
one  eate,  tbe  tnic  owner  will  liavo  a  right  to  recorer  it  from  any  peraon  foaad  ia 
posaciiion  of  it  i  but  in  tbe  eaae  of  money,  to  enable  the  party  to  recover,  there 
most  be  aome  prinhf  between  the  owner  and  reoeifer,  or  there  moat  be  walAf^i 
an  onjqst  receipt  of  the  money,  or  at  least  a  receipt  of  it,  withoat  a  Talaable  eooii- 
deration.    Rapelje  et  aL  ▼.  Emryt  8  DalL  Rep,  54. 

In  an  action  of  atmmpait  for  money  had  and  receited.  the  plaiDtiflT  waifes  all  tortt 
and  special  damages,  and  goes  only  for  the  money  received,  and  ao  fiu*  coofirmi  the 
defemlantl  acts  as  that  he  cannot  gahiaay  bia  right  to  receive  it.  Eaetwkk  v.  Hufgi 
I  DaU.  Rep  29S. 

AaeumpeU  doea  not  lie  to  recover  back  money  received  ander  a  jodgment  ia  t 
foreign  attachment  laid  in  a  foreign  coootry,  however  errooeoas  the  deeisioo  miy 
be.  Rapefje  v.  Emory ^  S  JkOL.  Rep.  331,  S.  C.  by  name  of  JUmer  v.  Jrm»li 
1  Teat^t  Rep.  533.    Vide  Vfri^ht  v.  T^wen,  1  Rrawne'e  Rep,  app.  1. 

It  will  lie  in  favoor  of  one,  who  has  improperly  paid  tbe  defendaot  money.  1^ 
UnUm  Rank  v.  The  United  Statee  Bank,  3  Mut,  Rep,  74.  Green  v.  Sme,  1 
Bar,  ^Jokne,  Rep,  405, 

Where  the  goods  of  one  man  are  aeised  and  sold  by  tbe  Sheriff,  far  the  dtbt  of 
another,  I  have  hot  litde  doubt  bat  that  the  person  whoae  gooda  are  unjasdy  «^ 
may  waive  the  tort,  and  bring  aetun^  against  the  plaintiff  in  the  original  soit,fer 
the  proceeds  which  have  come  to  hla  banda.  Per  Tbatbc  J.  Bank  ef  A*.  *^' 
riea t.  Jt  Call,  4  Bmn.  Rep,  374.  Et  vide  Cummin^  et  ux.  v.  Mget,  lOMut' 
Rep,AS3, 

JImnmpoU  will  lie  to  recover ..^noney  paid  to  another,  at  the  plaintiff^  og^' 
Floyd  ^.  Bay,  3  Mate.  Rep.  40$, 

It  will  He  on  an  expreaa  promiae  to  pay  the  factor  of  any  one  for  tlMS  nae  of  dn 
T»rineipal,  where  the  suit  is  broi^t  by  the  €wtor.  Fan  8tapkor9t  ▼.  Pearee,^ 
JUaoe.  Rep.  359. 

Where  money  was  awarded  by  eemndmionera  between  Grwt  Bf'UaSn  and  tbe 
.  United  Staiet,  to  be  paid  over  to  those  iotereated,  and  among  others  a  sum  wai 
awaided  ntmiinaily  to  one,  the  intereat  of  which  waa  hi  Mwlher,  it  wiU  lie  la  frtov 
€f  thai  other  to  entitled.   Beard  r.  Bradford,  ibid.  9$gu 
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•ut,  and  care  should  be  taken  that  a  proper  agreement  stamp  is  Cb!  n.  a.  i. 
impressed  upon  it,  otherwise  it  will  not  be  admitted  in  evidence  **'"^  d««». 
for  the  purpose  of  proving  a  contract,  or  the  terms  of  it ;  and  — """^^^ 
even  if  the  partj  against  whom  it  is  offered  in  evidence,  has 
wrongfully  destroyed  it  before  it  has  been  stamped,  no  parol  ^ 

So  where  a  raretj  hat  paid  the  debt  of  the  prioeipal.  JBunce  ▼.  Bunce,  JSSrb. 
R^.  137. 

For  money  paid  by  mistake  in  a  settlement  o|  aeeoanti.  Sage  t.  Jiltop,  I  Bwt^t 
Rep,.\AA.  .  • 

So  for  the  rents  and  profits  of  land.  Rogen  ▼.  Tracey^  Und,  883.  Et.ride  Bed" 
done  et  al.  ▼.  Buche^t  exn.i  Ball.  Hep,  176.  S.  C.  XFeatet*  Bep,  ISi. 

An  action  of  apeeialindedi(atu9  tusumptit,  will  lie  for  pnblio  securities,  which  are 
mortgaged.    Whiting  ▼.  M*Bonald,  i  BooTt  Bep.  444. 

So,  for  money  received  by  the  defendant,  and  by  him  misapplied.  Ormetead  ▼• 
Dety,9Bo9i'tBep  184.  BumotuPe  admr.  t.  Carpenter,  S  Johru,  Bep  183.  J^JTee 
w.Mjfen,  Addie,  Bep,  31 . 

So,  for  the  consideration  paid  where  the  party  has  not  received  the  thing  con  • 
(racted  for,  bat  a  different  one  of  no  valae.     Sanfird  ▼..  Bodd,  %  Bay's  Bep.  437. 

Where  the  defendant  directed  the  plaintiff^  servant  to  entor  the  ground  of 
another,  and  promised  to  save  hSm  harmless,  an  action  of  aeewnpeit  will  lie  to  in* 
damnify  the  defendant.    Allaire  ▼.  Ouland,  5  Johne.  Ca$.  58. 

So,  to  recover  back  the  consideration  paid,  whtre  a  person  boond  himself  under 
band  and  seal,  to  do  a  certain  act  and  fiuled  to  perform  it.  fVeaver  v.  Benileyf  1 
ddnetU  Bep.  47. 

So,  by  the  owners  of  a  ship,  against  the  proprietors  of  the  cargo,  to  recover  their 
proportion  ofthe  general  average.     Waiden  v.  Le  Boy,  ibUL  363. 

Astumput  will  lie,  on  a  parol  promise  made  by  one  to  another.  In  favoar  of  a 
third,  by  such  third  person.    Schermorhom  ▼,  Vanderhqfden,  1  Johnt.  Bep.  139. 

If  one  party  does  not  accede- to  the  promise  as  miide,  the  other  party  is  not  bound 
by  it.    TiOde  v.  Lave,  7  Johnt.  Bep.  470. 

Anumptit  is  the  proper  action  wherever  tliere  is  a  warranty  express  or  implied, 
fai  the  sale  of  chattels.    Exr$.  ofEvertton  v.  Miiet,  6  Johnt.  Bep.  138. 

AttumpsU  as  well  as  debt  lies  on  a  foreign  judgment.  BubheU  v.  Ceewdrey,  S 
Johnt.  Bep.  138. 

It  will  lie  in  favour  of  the  trustees  of  a  town  to  recover  damages,  for  the  non-de- 
livery of  papers,  records.  Sec.  belonging  to  the  corporation*  T\rustees  of  Paris  r. 
Trustees  of  Pant,  Hardin*t  Bep.  456. 

If  a  father  holds  the  legal  title  of  land  in  trust  for  his  son,  and  they  agree  to  sell 
it,  and  thf  father  n-ceives  the  purchase  money,  and  promises  to  pay  the  debts  of 
the  son,  a  creditor  of  the  son,  who  had  previously  obtained  judgment  against  him, 
and  levied  on  the  land,  may  sustain  attumpsit  lor  money  had  and  received  against 
the  father.    Fleming  v.  Alter,  7  Serg.  ^  R.  Rep.  895. 

But  it  will  not  lie  for  the  price  of  s^tnd  takeu  from  a  sand-bar  to  which  both  plaid- 
tifr  and  defendant  claim  title,  and  sold  by  defendant.     Baker  v.  BoToell,  ^  Bo.  476. 

It  will  tie  to  recover  a  partnership  debt  agHinst  the  executors  of  a  deceased  ^uri^ 
ner,  the  other  partner  b«;iiig  a  certificated  Itankru^t.  JLang  v.  Keppele,  1  Binfi, 
Rep.  183. 

Where  a  principal  assigns  a  fond  to  trustees  to  pay  a  creditor,  whom  the  surety 
afterwards  pa>s,  and  the  proceeds  of  the  fund  are  afterwards  paid  over  by  thp 
trustees,  the  surety  may  recover  the  same,  in  this  action.  JHiUer  et  oLy.  Ord  et  al, 
5tBinn.Bep  388. 

It  lies  for  the  non-pwfocmaiMe  of  any  promise  or  eontraet  (not  solnwfttl  ia  it 
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PiH.  n.     Act  which  was  necessary  to  be  done  by  him  previous  to  his  call- 
.......I....  ing  on  the  defendant  to  complete  his  part  of  the  contract,  he  is 

obliged  to  prore  it. 


SECTION  I. 

Evidence  in  adione  an  written  cwUraeU. 

Ch.  n. «.  1.  Ip  the  contract  be  in  writing,  the  hand  writing  of  the  party 
*'*'~'^'*~  against  whom  it  is  to  be  given  in  evidence,  roust  be  proved  ei- 
Vidft  Aote»      ^^j.  y^j  iii^  subscribing  witness,  or  by  the  means  before  pointed 

It  would  leeni  that  in  this  Mtkm,  it  matt  be  exprttAf  p^^ved  thu  immmj  bM 
eorae  to  the  deteid  ant's  hand*.  &akim  v.  JDanAani,  I  wMA.  A*.  P.  Cat.  54.  Par* 
Avr'f  exn.  v.  FaMBHi'9  exrt.  1  Ear,  &  Johnt.  Rep.  ^37.  (Sed  tido  9  JtradL  if 
Bing.  Rep.  569.  Schee  v.  Eaninger^  S  Binn.  Rep.  ^.) 

The  dittiiioiioii  between  epeelfie  property,  and  tmney  is  weU  eitabliibed  \  in  the 
ooe  oaae,  the  true  owner  will  have  a  right  to  reeof  er  It  from  any  penoo  fonad  in 
poneniou  of  it  I  but  in  the  ease  of  money,  to  enable  t>ie  partj  Co  reeorer,  tliere 
moat  be  some  piivUtf  between  the  owner  and  receiTer,  or  there  moat  be  maiafidn^ 
an  unjust  reeeipt  of  the  monef ,  or  at  least  a  receipt  of  it»  without  a  valuable  eooai- 
deration.^  Rapelje  etaLw.  Eawy,  8  DalL  Rep,  54. 

In  an  action  of  attwi^mi  for  nionej  had  and  reeeived,  the  plaiotiff  waiTes  all  fer<» 
and  Bpeoial  damages,  and  goes  only  for  the  money  received,  and  ao  far  eoofirma  tbe 
defemlaotli  acts  as  that  he  cannot  gafaisay  his  right  to  reeeite  it.  Ecutmck  v.  Rv^» 
lDalLRep,9Si. 

Meumpeii  does  not  lie  to  recover  back  money  received  under  a  judgment  in  a 
foreign  sttuchment  laid  in  a  foreign  country^  however  errooeoos  the  deciaioQ  may 
be.  Rapdje  v.  JBniery,  ft  DaU.  Rep,  83t,  8^  C  by  name  of  Mseekr  v.  Jtrmortf, 
1  Teat^t  Rep.  553.    Vide  Wright  v.  T^naers,  1  Rrovme*t  Rep.  app.  I. 

It  will  lie  in  favour  of  one,  who  has  improperly  paid  the  defcDdaiit  money.  Hne 
Union  Bank  v.  The  UnUed  Statee  Bank,  S  Mam.  Rep,  74.  Grewi  v.  Strnm^  ^ 
Hat.  UJohm,  Rep.  405. 

Where  the  goods  of  one  man  are  aeifted  and  sold  by  the  Sheriff,  fcr  the  debt  of 
another,  I  have  but  little  doubt  but  that  the  person  whose  goods  are  unjesOy  told 
may  waive  the  tert,  and  bring  aeeumpeU  against  the  plaintiff  in  the  original  suit,  for 
the  proceeda  which  have  come  to  his  hands.  Per  Tbatss  J.  Bank  ef  M  wiaw- 
riear.JtCall,iBkm.R^.Sri.  Etvide  Cunumn^  el  tf».  v.  JVbyet,  10  JMoss. 
jB^.453. 

Auumpeit  will  Fie  to  recover ^mooey  paid  to  another,  at  the  plaintiffs  ageai. 
Floyd  V.  Day,  3  Mate.  Rep,  403. 

It  will  lie  on  an  express  promise  to  pay  the  factor  of  any  ooe  for  tlve  nie  off  thn 
principal,  where  the  suit  is  brought  by  the  fintor.  Van  JBU^kortt  v.  Pearoe,  4 
Jlfost.  Rep.  tS9. 

Where  money  wet  awarded  by  eemmfasioneri  between  Gftai  firiiaki  tfid  the 
.  UnOed  Statet,  to  be  paid  over  to  those  inteteatedy  and  among  othera  a  anm  was 
awarded  nomhially  to  one,  the  interest  of  which  was  in  inolher,  it  witt  lie  in  fiitoor 
of  Chat  olhir  10  entitled.   fiMnf  ▼.  JBftk^M,  <M.  39^1. 
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•ut,  and  care  should  be  taken  that  a  proper  agreement  stamp  is  Chi  n.  >.  i. 
impressed  upon  it,  otherwise  it  will  not  be  admitted  in  evidence  ^'■"P  daties. 
for  the  purpose  of  proving  a  contract*  or  the  terms  of  it ;  and  — — ~*"~ 
even  if  the  partj  against  whom  it  is  offered  in  evidence,  has 
wrongfully  destroyed  it  before  it  has  been  stamped,  no  parol 

So  where  a  raretj  hat  paid  (he  debt  of  the  prioeipal.  Bunce  ▼•  Bunce,  JSSrb. 
Rtp.  157. 

For  money  paid  by  mistake  id  a  tettlemeot  o|  aecoanU.  Sage  t.  Alnp,  1  Root^t 
Xtp,.  148. 

So  for  the  rents  and  profits  oF land.  Rogers  v.  Tracey,  ibid,  SSS.  Et.vide  EajL' 
dai£  et  al.  ▼.  Duche't  exrs.  2  DaU,  Rep.  176.  S.  C  1  Featet'  Rep,  ISi. 

An  aetioo  of  epecialindeUtatut  OMeumptUt  will  lie  for  publio aeefirilies,  whieh  are 
mortgaged.    Whiting  y.  McDonald,  1  RooCe  Rep.  444. 

So,  for  money  reeeived  by  the  defisndant,  and  by  him  misapplied.  Ormetead  ▼• 
Doty,9Ra9i*tRep  184.  DumotuPs admr,  v.  Carpenter,  3  Johne,  Rep  183.  MKee 
^,  JVfyere,  Addie.  Rep.  31. 

So,  for  the  eoosideration  paid  where  the  party  has  not  reoeived  the  thing  eon  • 
traeted  for,  bat  a  different  one  of  no  ndae.     Sanfird  t..  Dodd,  8  Da^^e  Rep.  437. 

Where  the  defendant  directed  the  plaintiff^  servant  to  enter  the  ground  of 
another,  and  promised  to  save  him  harmless,  an  aetion  of  attumpeU  will  lie  to  in* 
demnify  the  defendant.    Allaire  w.  Ouland,  5  Johne.  Cat.  58. 

So,  to  recover  haek  the  oonsideration  paid,  whtre  a  person  boond  himself  under 
band  and  seal,  to  do  a  certain  act  and  failed  to  perform  it.  fVeaver  v.  Rentley,  1 
Camee's  Rep.  47. 

So,  by  the  owners  of  a  ship,  ag^nst  the  proprietors  of  the  cargo,  to  recover  their 
proportion  ofthe  general  average.    Waldm  v.  Le  Roy,  ibid,  363. 

ABtumpttt  will  lie,  on  a  parol  promise  made  by  one  to  another.  In  favour  of  a 
third,  by  such  third  person.    Sckermorhom  ▼.  Vanderk^den,  1  Johu.  Rep.  139. 

If  one  party  does  not  accede,  to  the  promise  as  m«ide,  the  other  party  is  not  boand 
by  it.    TiOUe  v.  Loroe,  7  Johns,  Rep.  470. 

Auumpnt  is  the  proper  aetion  wherever  tliere  is  a  warranty  express  or  implied, 
in  the  sale  of  chattels.    Exrt.  of  Evertton  v.  Milee,  6  Johns.  Rep.  138. 

Atewnpdt  as  well  as  debt  lies  on  a  foreign  jadgment.  MubbeU  v.  Cevdrey,  S 
Johns,  Rep,  132. 

It  wilt  lie  in  favour  of  the  trustees  of  a  town  to  recover. dlamq^et,  for  the  non-dt* 
IWery  of  papers,  records.  Sec.  belonging  to  the  corporation.  Trusteee  of  Parity, 
Trustees  of  Paris,  Hardin*t  Rep.  456. 

If  a  father  holds  the  legal  title  of  land  in  trust  for  his  son,  and  they  agree  to  sell 
it,  and  (hf*  fsther  receives  the  purchase  money,  and  promises  to  pay  the  debts  of 
the  son,  a  creditor  ofthe  son,  who  had  previously  obtained  judgment  against  him, 
and  Icficd  on  tht*  Und,  may  sustain  ntnunptit  for  money  bad  and  received  agguost 
the  father.    Ptendng  v.  Alter,  7  Serg.  ^  R.  Rep.  895. 

But  it  will  not  lie  for  the"  prici;  of  s^nd  taken  from  a  sand-bar  to  which  both  plaid- 
tiif  and  defendant  claim  title,  and  sold  by  defendant.     Baker  v.  HoioeU,  6  Do.  476. 

It  will  lie  to  recover  a  partnership  debt  agHinst  the  executors  of  a  ci^ceo^e^/ part- 
ner,  the  other  partner  being  a  certificated  bankrupt.  Xjmg  v.  Keppele,  1  Sinn, 
Rep.  123. 

Where  a  principal  assigns  a  fund  to  trustees  to  pay  a  creditor,  whom  the  surety 
afterwards  pa>s,  sod  the  proceeds  of  the  fund  are  afterwards  paid  over  by  th9 
trustees,  the  surety  may  recover  the  same,  in  this  action.  JWUer  et  oLy.  Ord  et  al, 
5LB6nn,Rep  388. 

It  lies  for  the  non-performaiMe  of  any  promise  or  eontraet  (not  nolawful  ia  it 
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Ptrt  n.  the  Operation  of  the  Statute  ;  and  the  case  appears  to  have  been 
^Frtudif^  principally  decided  on  this  ground. 
__  In  cases  which  are  within  the  operation  of  the  Statute*  and 
(1)  Aiexan-  where  the  terms  of  it  are  not  complied  with,  the  contract,  while 
derv.Com-  j^  remains  unexecuted,  is  void  altogether  ;(1)  neither  the  buyer 
BIm.  itol  nor  the  seller  can  enforce  the  performance  of  it :  and  even  if  cen- 
(8)  Vide  cues  ^*^^^^^  in  an  answer  to  a  bill  in  equity,  still  if  the  Statute  be  in- 
cited ID  Roo-  sisted  upon,  that  Court,  it  should  seem,  from  the  majority  of  the 
au*^nd  1  ^'  case8,(2)  will  not  decree  a  performance ;  and  it  is  settled  that 
Fonbi.Treat.no  action  at  law  can  be  maintained  on  such  admission  ;(S)  but 
^*  where  the  agreement  has  been  executed,  the  Statute  does  not 

(3)  Rondeau  apply ;  and  therefore  where  a  tenant  agreed  with  his  landlord, 
ubi  rapra!  that  if  he  would  accept  another  person  as  tenant  in  his  place, 
Ywm**"!!'  ^^  would  pay  him  40/.  out  of  100/.  which  he  was  to  receive  from 
Bait,  513.      such  person  for  the  good- will,  and  in  fact  received  the  100/.  from 

him,  he  being  cognizant  of  the  agreement,  the  Court  held  that 
the  40/.  might  be  recovered  by  the  landlord  as  money  had  and 
received  to  his  use. 

The  weighing  of  goods  in  the  presence  of  the  buyer's  servant 

(4)  Simon  v,  has  been  held  a  sufficient  delivery  within  the  17th  clause,(4)  and 
aopnu***' "  '  where  ./?.  bought  a  stack  of  hay  standing  in  B^s  yard,  and  after- 
wards sold  a  part  of  it  to  C.  who  took  such  part ;  this  was  held 
sufficient  evidence  of  the  delivery  to  Jt.  to  take  the  case  out  of 

if\S»«**  ***^  Statute.(5)    So  where  goods  are  ponderous,  and  not  ea- 

lEaat,  i9t.  sily  moved,  the  delivery  of  the  key  of  a  warehouse  where  they 

(6)  I  Eut  ^^^  ^^'^  ^  sufficient(6)(A)  And  if  a  man,  carrying  on  the 
194.        *  distinct  business  of  a  livery  stable  keeper  and  dealer  in  horses, 

(7)  Elmore  ^™^^^  ^  horse  which  he  has  sold,  to  the  stables  kept  for  livery 
v.^toDe,^^^  horses,  on  this  purchaser  desiring  him  to  keep  him  at  livery,  this 

also  has  been  deemed  sufficient(rXO    Again,  where  the  goods 
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(A)  Vide  tVWcet  et  al,  ▼.  FerrU,  5  Johnt.  Rep.  335. 

Where  qn  a  sale  of  land,  the  vendee  agrees  to  pnrebase  oertain  ponderous  articles 
on  the  premises,  and  then  entf  rs  into  possession  of  the  land,  the  articles  sold  sGIl  re- 
maining upon  it ;  this  is  a  sufficient  deliTery.  De  Bidder  v.  MSMght,  14  Do,  S94- 
—Ax.  Eo. 

(»)  Where  on  the  sale  of  cattle  no  earnest  money  was  paid,  nor  any  memonn- 
dom  in  writing  made,  and  the  cattle  were  to  remain  in  the  possession  of  the  vendor* 
at  the  risk  of  the  vendee,  until  he  called  for  them,  and  the  vendee  afterwards  came 
and  took  them  away,  without  saying  any  thing  to  the  vendor ;  this  was  held  a  soffi. 
eient  delivery  within  the  Sutote  of  Frauds.  VincfrU  v.  Germond,  II  JofmM.  Rep. 
S83. 

The  dreomsUnces  which  are  to  be  UnUmoont  to  an  actual  delivery,  should  be 
so  strong  and  unequivocal,  as  to  take  away  nil  doubt,  as  to  the  intent  and  under- 
itudingof  the  parties.  Bailey  etal,  t.  OgdenetaU  3  John$.  B^,  394.— Ax.  Ep. 
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are  lying  at  a  distant  place  in  the  custody  of  a  third  person*  and  Ch  n.  s.  1. 
the  seller  writes  a  note  to  such  third  desiring  him  to  deliver    ^^q^.^ 
them  to  the  buyer,  this  also  is  sufficient  evidence  of  a  delivery  _,._.^. 
to  him  to  enable  him  to  maintain  an  action  against  the  seller,  if  ri)  Searie  v. 
he  afterwards  revoke  that  order.(l)    It  matters  not  how  small  £®®^^»  |, 
the  quantity  delivered  is,  if  it  be  considered  by  tlie  parties  asCu.598.  ' 
part  of  the  thing  sold.    Thus,  where  sugars,  while  under  lock  in 
the  King's  warehouse,  were  advertised  for  sale,  and  after  they 
were  weighed,  a  sample  of  half  a  pound  weight  was  taken  from 
each  hogshead,  which  sample  was  produced  at  the  sale,  and  de- 
livered to  and  accepted  by  the  purchaser,  as  part  of  his  purchase, 
to  make  up  the  quantity  marked  as  weighed  at  the  King's  beam, 
this  also  w^s  held  to  be  a  sufficient  delivery.(2)    But  to  make  (S)  Hinde  v. 
a  delivery  of  part  of  the  goods  within  the  Act,  it  must  appear  J  g|[JJ***JJJ^* 
that  what  was  delivered  was  considered  by  the  parties  to  be  part 
of  the  thing  sold ;  and  therefore  a  delivery  of  a  sample  of  corn, 
when  it  appeared  that  such  sample  was  not  considered  as  part 
of  the  corn  sold,  was  held  not  to  take  the  case  out  of  the  Sta- 
tute.(d}    In  all  the  above  cases  the  purchaser  had  done  some  (3)  Cooper 
act  manifesting  his  intention  of  accepting  the  thing  sold;  butrT.  Rep.  u. 
where  a  sale  of  tares,  part  of  the  vendor's  stock  remaining  at 
home,  took  place  at^  public  market,  which  it  was  agreed  should 
remaun  in  the  vendor's  possession  till  called  for,  and  the  agent 
of  the  vendor  in  his  return  home  measured  out  the  quantity 
agreed  for  and  put  them  apart  for  the  purchaser,  this  was  holden 
to  be  no  delivery.(4)  (4)  Howe 

One  other  observation  only  remains  to  be  made  on  this  Sta-sB.ik  A.321. 
tute,  and  that  is,  as  to  what  shall  be  deemed  a  sufficient  note  or 
memorandum  in  writing:  As  to  this  it  has  been  held,  that  sales 
of  goods  at  an  auction  are  not  within  the  Statute,  for  that  i^^rs)y]Ae7 
entry  of  the  buyer's  name,  &c.  by  the  auctioneer,(5)  is  a  suffi-Ewtf  5fi8. 
cient  memorandum  of  the  contract,  and  that  he  is  the  agent  o(f^\  simon  v. 
both  parties  authorised  to  make  it(6X*)  M..tiw,  «bi 
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/Wm  o/note  or  memoramhtm, 

(k)  It  hubeen  deeided  in  Omnectiaa^  that  tn  ndvertiirnient  that  lands  are  to  be 
•old  at  public  a«etioo,  with  ihe  terms  of  the  sale.  Ice.  is  a  saffictent  memorandum  in 
writing  within  the  Statute  i>f  Frauds  to  render  the  sale  Talid.  BMty  v.  Finch  et  oL 
JSrb.  Rep.  14. 

So  a  letter  under  ibe  hsnd  of  the  party  takes  sn  agreement  relating  to  lands  oat 
of  the  Sutuie.  Cate  T.  Worthtngton^  1  Rwtft  Rep,  17S. 

Where  one  wroce  his  name  and  affixed  his  seal  in  bkaUe  to  be  filled  up  afterwards 
bjr  another,  it  was  held  not  to  be  a  note  in  writing  within  the  SUKUte  of  Fraadi. 
Jacktm  ex,  d,  Lloifdv.  TOim,  2  Jofuu,  Rep.  430. 
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p»rt  H.  But  in  the  case  of  a  safe  of  land»(\ )  bj  auction,  or  otherwise, 
^Fi!?ud^  the  contract  is  not  binding,  unless  signed  by  the  parties  theuk- 
,^^,^^^,^   selves,  or  their  agents  speciallj  authorised  fol-  that  purpose,(2} 


(i)Suntficid  which,  it  has  been  said,  a  mere  auctioneer  emplojed  by  the  sel- 
V.  jiiiintrin,  1^^  could  not  be ;  but  in  a  subsequent  case.  Lord  Eldoh  ex- 
i(U/  pressed  a  doubt  on  this  point  ;(S)  and  the  Court  of  Common 

.  waike  P^^^>  ^^^^^  ^^™®  taken  to  consider  of  the  question,  held,  that  a 
V.  Cotitubie,  person  by  bidding  aloud  constituted  the  auctioneer  his  agent 
soe^Bue^^'^  write  his  name  down  as  the  purchaser,  and  thereby  make,  a 
nmtierv.  contract  in  his  behalf:  so  that  it  is  now  settled  that  the  agent 
VrtllElif      ^^^  **®*  ^  authorised  in  writing.(4){/) 

(S)  CoIc»  V,  K 

Ti-t-c  4hick, 

S  V«s.  jun.         In  ^q  agreefnpttt  for  the  nie  of  luids,  k  wm  held  that  the  ewmderaHon  for  the 

^  yromiie  as  well  at  ihe  promUe  itaeU;  nniai  be  in  writiog*    SearB  v.  Brmk^  S  JUm. 

(4)  Emmer-    i^'^pSlO.     Violett  ▼.  PaUon,  5  Cranch's  Hep,  142. 

■6d  V,  Heelis,     An  entry  made  bj  the  vendor  of  goods  in  his  book  of  sales  of  the  name  of  the  por- 

2  TauDt.  38.  chaser  and  the  terms  of  theeontract  of  ssle,  which  was  read  to  the  agent  of  the  vendee, 

who  made  the  pnrehaae  and  aaaented  to  by  him  as  oorreet,  was  held  naf  to  bea  siifli- 

eient  memorandum  ia  writing  within  the  Statute  of  Frauds,  it  not  being  s^ned  hj 

the  party  to  be  charged,  or  by  his  agent.  Bailey  ei  al.  v.  Qgden  et  al,  ibid,  394. 

Quere,  Whether  the  yendoi-  is  bound  by  such  a  memorandum,  so  that  the  veodee 
eoold  enfbree  the  contract  against  him.  ibid, 

A  letter  promising  to  make  a  deed  for  a  tract  of  land  *'  aeetni^ng  H  cenlmcf,** 
is  a  sufficient  memorandum  or  note  in  writing,  notwithstanding  the  terroa  of  aiMh 
eoDlmot  be  Dot  mentioned  ;  if  the  party  claiming  the  eonveyanoe  can  prove  by  the 
testimony  of  one  witness  what  price  was  agreed  to  be  paid  for  the  land.  Johnion  ▼. 
MmtaUP^adm.kMuftf.  Mtep,17, 

A  merooraodaroy  signed  by  the  defendant  only,  whereby  he  agreed  to  deliver 
a  ^eantity  of  cotton,  ukes  the  ease  ont  of  the  Statute  of  Praoda,  though  not  allied 
by  the  parchaaer.  Douglatt  U  Co.  v.  Spean,  9Mtt  U  M  Cord'B  Rep,  907. 

The  memorandom  matt  state  the  coDtraet  with  reaaonable  certainty,  although  its 
Ibrai  ia  not  material,  ao  that  its  aohatanee  ean  be  aiade  to  appear  and  he  widerscood 
fKim  the  wrttieg  itself,  without  recoerae  to  parol  proof.  JBoi^sy  e$  oLt.  H^dm, 
etaLS  Johu,  Rep.  594  Parkhurtt  et  al.  v.  Van  Cortkmd,  1  Johm.  CiLR^,  STS. 
S.  C.  14  Johnt.  Rep.  15    Abed  et  al.  v.  RadcHff,  IS  Do.  S97. 

Provided  that  the  name  be  inserted  m  such  a  manner,  as  to  have  the  effect  to  an- 
tbenticate  the  instrument,  the  requisitinn  of  the  act  reapeotingthe  rignatmre  is  coat- 
plied  with  \  and  it  does  not  roatt«*r  in  what  part  of  the  instrument  the  name  is  found, 
nor  that  the  christian  name  is  omitted.    Ogihie  v.  Foljambe^  3  Merivale^e  Rep.  53. 

A  ni(  moraiidum  in  writing  of  the  sale  of  lands,  to  be  valid  within  the  Statote, 
must  not  on'y  be  signed  by  the  party  to  be  charged,  but  must  contain  the  essential 
terms  of  tht^  enniract,  expressed  with  such  eleamess  and  certainty,  that  they  may, 
b*-  understood  from  the  writing  itself,  or  some  otheijpaper  to  which  it  refers,  without 
the  necessity  of  resorting  to  parol  prooC  Parkhunt  etal.  v.  Van  CortUmd,  I  Johm. 
Ch.  Rep.  373.— Ax.  £d. 

(/)  Writing  the  purchaser^  name  as  the  highest  bidder  on  the  memorandum  of 
tale,  by  the  anctiooeer,  immediately  on  receiving  the  bid,  and  knocking  down  the  ham- 
mer, ia  a  sufficient  aigning  of  the  contract  within  the  Statute  of  Prftuds,  ae  aato  bind 
the  pnrohaaer.  JIf  Comb  ▼.  Wright,  4  Johnt.  Ch,  Rep.  S59. 
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No  particular  form  is  required,  it  ig  anftcient  that  a  note  of  Ch.]l.t.  i. 
the  agreement  is  made  in  writing ;  and  therefore  if,  on  the  treatj    ^^!!!I2^ 
of  marriage  with  the  daughter  of  a  man,  he  write  a  letter  wherein  ._^..._ 
he  aays  he  will  give  her  such  a  sum  of  money  as  her  portion  ;(1}  (n  bm  v. 
or  a  mother  who  has  agreed  to  give  a  sum  of  money  as  a  portion  BioMe, 
with  her  daughter,  sign,  an  a  wUnettt  articles  made  with  her  ap-  Mom  v. 
probation  for  settling  it  ;(2)  either  of  these  acts  is  sufficient  to  ^*r^  ^  ^^»- 
bind  them :  and  if  the  seller  of  goods  above  the  value  of  10^  de- 
liver to  the  buyer  a  printed  bill  of  parcels,  «  Mr.  Ji.  bought  of  iS.  ^^^^^^^ 
&c."  this  is  a  sufficient  signature  by  him^  though  he  does  not  i  Wiii.  its'. 
wnte  his  name*(3)(m)  ^3j  g^^^_^ 

But  a  memorandum  made  by  the  buyer's  clerk  in  his  book  as  v,  Jaekson, 
followsrviz.  «*  Bought  ofWiP.M  puncheons  of  treacle,  37*.  to  l^'  ^  ^'' 
be  delivered  by  tO  Dee.**  and  signed  by  the  seller,  is  not  suffi-  Schneider 
cient  to  bind  him,  because  it  does  not  appear  by  the  memoran-  3  m.^Sc^s! 
dum  to  whom  the  treacle  was  sold  ;(4)  and  for  a  Kke  reason  ^^>  3-  P* 
where  a  printed  prospectus  was  delivered  out  for  a  set  of  prints  (4)  cbanpion 
descriptive  of  scenes  in  the  plays  of  Shakespear,  and  a  book!'-^'^1^°^^^» 
was  opened  intituled  "  Shakespear's  subscribers,  their  signa- n.  Bep.  sss.' 
tares,"(5}  in  which  the  defendant  signed  his  name,  but  ^i^i^^h/c^oo  ^ 
book  did  not  refer  to  the  prospectus,  it  was  held  the  signature  Dnimmood, ' 
in  the  book  was  not  sufficient  to  take  the  case  of  the  Sta-  ^^  ^*^'  ^*^' 
tatej(n) 

80  the  circumstance  of  the  defendant  writing  a  letter  to  the 
plaintiff,  stating  that  the  article  sent  was  not  worth  above  so 
much,  and  therefore  returning  it  to  him,(6)  does  not  amount  ei-  W  Kent  v. 

^  HuikinioD,  3 

: BM.aiPiil. 

SSd. 
A  m\e  of  land  hj  th«  Sheriirnnder  an  exeeatioB,  is  a  nie  wUhin  the  Sutnte  of 
Fr»Qd»,  and  reqairea  a  deed  or  note  io  writing  to  pais  the  estate.  Simondt  v.  CatHn, 
S  Cotnef'  Sep,  GO.   Jackwn  ex,  d.  Gratx  v.  CaiUnt  8  Johns  Rep.  d48.— Am.  Ed. 

(m)  Vide  Merritt  etaLy*  CUuen^  13  John.  Rep,  IQi,  The  exr%,  of  Claeon  t. 
Maiky  et  al.  H  Jh.  *IU. 

A  letter  from  »  mother  to  her  ton,  beginninfi^,  **  My  dear  Robert/*  and  conclad- 
ing  '*  Tour  affectionate  mother/  it  not  signed  to  as  to  eonatitate  a  binding  agree- 
■sent  on  the  part  of  the  mothrr,  within  thf  intent  of  the  Statute  of  Frauds.  It  is^not 
cnbogh  to  identify  ;  there  must  be  signing,  either  bjr  the  signature  of  the  name,  or 
something  intendfd  by  the  writer  as  equiTaleut,  suoh  as  a  mark  by  a  roarkmao. 
Selhy  ▼.  Selbsff  3  Merrivale'e  Rep,  8.— ^AJl.  Ed. 

(n)  An  entry  made  by  the  vendor  of  goods,  in  bis  book  of  sales,  of  tlie  nantfe  of 
tbe  purahaser  and  the  terms  of  the  eontraot  of  sale,  wbioh  was  read  by  the  agent  of 
tbe  vendee,  who  ntade  'he  porehase,  and  assented  to  by  him  as  correct,  was  held 
not  to  be  a  sufficient  memorandum  in  writing,  wKhin  the  Sutute  of  Frauds,  it  not 
being  signed  by  the  party  to  be  chai^ged  or  by  his  agent.  Railejf  et  aL  T.  Ogden^ 
5  Jokne.  Rep,  394.— Ax.  Ed. 


2M  ASSUMPSIT. 

Part  n.     ther  to  a  note  in  writing  or  an  acceptance  of  the  goods,  so  as  to 
^FnS^    take  the  case  out  of  the  Statute. 
^.^_^.„^      Another  case  also  lately  occurred,  where  the  plaintiff's  rider, 
Coaperv.       calling  on  the  defendant,  entered  in  his  order  book  these  words, 

^\o3       ^^^  *'  ^^  ^^'  ^^^^'  ^^ '^^^^  Smith,  641.  (alluding  to  money  then 
*  paid  by  the  defendant ;)  Do.  40  of  3«58/"  which  was  explained 

to  mean  that  the  deftndant  had  ordered  forty  sacks  of  flour,  call- 
ed thirds,  at  58«.  a  sack.    This  was  not  signed  by  .the  defen- 
dant^ though  read  to  him  by  the  rider,  and  therefore  the  con- 
tract was  held  to  be  Toid.(o) 
But  in  a  subsequent  case,  where  an  attorney  wrote  a  letter  to 
Batemftti       another  attorney  in  these  terms,  viz^"  The  bearer  D,  fF,  has  a 
15  £att,'^2.  sum  of  money  to  receive  from  a  client  of  mine  some  day  next 
week,  and  I  trust  you  will  gi?a  him  indulgence  till  that  day, 
when  I  undertake  to  see  you  paid ;"  was  held  to  be  sufficient, 
though  it  was  objected  on  the  behalf  of  the  defendant,  that  nei- 
ther the  sum  nor  the  person  to  whom  due  was  mentioned;  and 
that  if  parol  evidence  were  admitted,  the  plaintiff's  attorney 
might  apply  this  letter  to  a  debt  due  to  himself,  or  any  other 
persottf  from  D.  W.  and  to  any  amount 

It  was  a  few  years  since  determined,  that  in  cases  falling 

within  the  4th  section  of  this  Act,  both  the  consideration  and  the 

promise  must  be  set  down  in  writing,  and  signed  by  the  party 

(])  WaiDv.   to  be  charged  therewith.(l)     This  doctrine  was  for  some  time. 

Eui,  10.'      much  doubted  by  the  profession,  and  the  present  Lord  Chan- 

cellor  expressed  his  dissent  from  it  in  two  cases  ;(£)  and  tn  se- 

Mioet,i4      veral  other  cases  the  Judges  have  studiously  avoided  giving  an 

Yea.  190.       opinion  upon  it :  but  three  cases(3)  have  lately  occurred  in  the 

Goi-tlain,  15    Courts  of  Exchequer,  King's  Bench,  and  Common  Pleas,  in 

Ves.  «86.       which  the  Judges  of  those  Courts  unanimously  confirmed  it.  But 

(3)  Lion  V.     in  the  case  mentioned  in  the  17th  clause,  it  is  sufficient  if  the 

kins  V.  R^y.  ^^^^  signed  by  the  person  to  be  charged  with  it  state  the  pro- 

noids,  c.  B.   mise,  the  consideration  need  not  be  mentioned. (4)    And  in  the 

Geo.  4.'  Fell,  other  case  it  is  not  necessary  that  there  should  be  an  undertake 

Law.  Merc.   Jug  on  the  part  of  the  seller  to  deliver  the  goods ;  therefore  a 

paper  in  these  words,  '<  I  guarantee  the  payment  of  any  goods 

l^^Mauheii  ^'^^^^  •*•  ®^^^*  deliver  to  J?."  is  8ufficient.{5)(/?) 

6  £ast,  307.      '• ' 

(5)  Stadt  V  (*)  '^^^  Suttute  of  Frauds  reqoirea,  in  eertain  oonti*acti,  a  memorandam  to  be 

Lill,  1  Camp.  ^*g^*^^  ^7  the  parties  to  be  charged;  if  there  are  acU  to  be  done  by  both  partiei, 
S4S.  9  East,  and  the  one  who  is  to  perform  a  prineipal  part  signs,  and  it  ia  accepted  bj  the  other 
^^*  party,  there  can  exist  no  doubt,  but  that  such  a  contract  voald  be  mutuaUy  obliga- 

tory.   Boget  ▼.  MerriU  et  al.  S  Cainet*  Hep.  117.   Vide  BaUaird  ▼.  fFalher,  3 
Johnt,  Cat,  60.— Av.  Ed. 

{p)  Johnson  v.  Ronald,  4  Mmf,  Rep,  TT.'^Ax,  Ed. 
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Cb.  n.  9.1. 
Evidence  in  actions  on  bill  of  exchange  andpromisiory  notes.    txJL^,kt. 


Another  contract,  which,  by  the  castom  of  merchants*  and  the 
recognition  of  it  by  our  Cotirtd  and  the  Legislatore,  must  be  in 
writing,  is  that  by  bills  of  exchange  and  promissory  notes.(9) 

(q)  Mabuall  C.  J.  ia  the  cue  of  Otvnt  ▼.  JVbjrffr,  4  Craneh*9  Hep.  936,  re- 
marks on  thit  Sutate,  "  already  have  ao  many  cates  been  taken  oat  of  the  Statute 
of  Frauds,  which  seem  to  be  wiihin  its  letter,  that  it  may  well  be  doubted  whether 
the  exceptions  do  not  let  io  many  of  the  mischiefs  against  which  the  rale  was  in* 
tended  to  guard.  The  best  Judges  in  England  have  been  of  opinion  that  this  re- 
lazing  oonstroction  of  the  Statute  .ought  not  to  be  extended  farther  than  it  has  ■!• 
already  been  carried,  and  this  Co»t  ouirely  ooocurt  in  that  opioion." 

PromU^ory  notes  and  bilit  of  exchange. 

The  decisions  upon  the  law  in  a  commercial  country,  relative  to  bills  of  exchange 
and  promissory  notes,  are  of  the  highest  importance,  and  although  there  is  some 
discrepancy  among  them,  yet  the  great  and  leading  features  of  that  law  v  settled 
in  the  country  whence  we  derive  our  jurisprudence,  has  generally  been  adhered 
to,  by  the  different  tribunals  in  the  United  States, 

In  Connecticut y  notes  are  treated  as  specialties,  and  not  as  negotiable  instramentt, 
and  in  other  of  the  States,  the  effect  of  their  negotiability  is  widely  altered  by  legtf- 
latiTe  provisions. 

Making  the  note,  its  form,  Ue, 

The  endorsee  of  a  bill  of  exchaoge,  drawn  in  a  foreign  oonntij,  and  endorsed  by 
one,  who  has  his  residence  Ihere,  is  answerable  only  according  to  the  laws,  of  thtt 
oonntry.  Porters  v.  Lynch,  S  Mass.  Rep,  77, 

A  note  made  payable  \n foreign  biOs,  is  not  a  easb-note,  and  therefore  not  nego« 
ttable.  Jones  v.  Falm,  ^Mtus.  Hep,  245.  Toung  y.  Adtnns,  6  Do.  18S.  iStorer  v. 
rVMSe,  7  Do.  448. 

But  a  note  payable  in  Tork  State  Bills,  or  specie,  is.  Keith  y.  Jones,  9  Johns, 
Rep.  ISO. 

A.  made  a  note  payable  to  S.  at  a  particular  day ;  C.  writes  uudernaatb,  *'Iac-' 
hnrwledge  myself  holden  as  surety  for  the  payment  of  the  demand  of  the  above  note, 
•witness  my  hand,  C"  It  was  held  to  be  a  joint  and  several  promise.  Bunt  v.  Adams, 
5  J^tass.  Rep,  358. 

In  Vemumt,  a  note  deposited  with  arbitrators,  subject  to  their  eodorsement  to  the 
amoant  of  their  award,  is  void.  Drake  v.  Collins,  1  Tyi,  R^.  79, 

A  mistake  in  a  bill  of  ezchaogey  of  the  christian  name  of  the  drawer,  is  immate- 
rial, if  the  bill  be  presented  to  the  right  person.  Sterryv,  Robinson,  1  J}ay^s 
Rep,  11. 

in  cases  of  bills  of  exchange  and  notes,  time  is  computed  by  calendar,  and  not  by 
lunar  months.  LeffingweU  v.  White,  1  Johns,  Cos,  99. 

A  promissory  note,  without  words  of  negotiability,  may,,  in  an  action  by  the  payee 
ngainst  the  maker,  be  declared  on  as  a  note,  without  the  Statute.  Downing  T. 
JBackenstoes,  3  Caines*  T.  Rep.  137. 

A  note  made  in  France,  hot  p^able  in  America,  is  valid  here,  though  not  sumped 
noeoiding  to  the  laws  of  France,   Jjudlew  et  al.  v.  Van  Rensselaer,  l  Johns,  Rep.  93. 

A  promissory  note,  in  these  words,  '*  due  to  the  bearer  hereof ,  3/.  18«.  lOJ.  which 
I  promise  to  pay  to  A,  or  order,  on  demand,"  is  not  a  note  payable  to  bearer,  but 
must  be  transferred  by  endorsement.  Cock  t.  FeUews,  1  Johns.  Rep.  143. 
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Pfert  n.         It  18  not  the  intention  of  this  work  to  enter  into  the  whole 

OabilUof 

Kotcs  deliverod  ■fter  the  Ume  they  bear  date,  are  valid  only  frooi  the  daj  of  de- 
Uveiy,  aed  are  to  be  conaadered  as  dnwa  cm  that  daj.  Lanrii^  ▼•  Qmne  etoL  i 
JotmM.  Itep.  300. 

A  negotiable  note  expreawd  to  beybr  vabte  received^  is  a  promise  for  a  legal 
eoosideration,  altboogh  as  between  the  oripnal  parties,  the  promistor  may  shew 
that  there  was  no  valne  reeeived.  TTtaeker  et  al,  v.  Dimttmrt^  5  Jiass.  JSc^  Si9. 

A  DOte  of  hand  is  not,  in  MjaM§achuteU9^  entitled  to  graoe,  unless  it  be  made  «x- 
prcsily  payable  with  grac$.  JPutmam  etaLf,  SuOivam  et  aL5  D&.  51.  .fsiMe  ▼. 
Falm,  ibid.  9S4. 

But  when  payable  **  winhgraee^^  these  worda  mutt  have  the  mme  eooatroetion 
•ais  given  by  the  law  merehant.  ibid.  Widgmy  w.MtmneH  aLtJh.  440.  f\m^ 
man  v.  FewU,  18  A.  80. 

f  A  note  or  bill  of  eiehange  payable  to  order,  is  transGerable  by  endoraeaseot  only. 
Tyler  ▼.  Binneg^  7  Ih.  479. 

Where  a  promissory  note  was  payable  to  order,  en  a  certain  dagt  or  when  the 
promiaee  should  eomplete  a  eertain  building  \  it  was  held  that  the  note  was  payable 
on  a  day  eertain^  and  eonseqneotly  that  it  was  negotiable.  Stevena  v.  Blunts  7  Mam. 
Iiep.9¥>. 

In  Penneylvaaia,  by  Act  of  AHembly  S7th  February^  1797,  (3  Sm.  L.  878,)  it  is 
dcelared  that  promissoiy  notes  drawn  in  a  oectain  form,  ihall  be  held  free  from  de- 
falcation. 

Bat  in  the  ease  of  CromweO  et  al.  v.  •4rro»,  1  Serg.  U  R,  Sep.  180,  it  was  ile- 
cided  thst  this  Act  was  intended  only  to  pluce  notes  bearing  date  in  the  city  or 
county  <ii  Philadelphia,  on  an  equal  footing  with  notea  in  other  parts  of  the  commer- 
cial world,  but  not  to  give  the  holder  of  a  note  the  right  to  recover  the  whole  that 
appears  due  on  theiaee  of  it,  under  all  eireumstsnces. 

Jill  the  setts  of  a  biU  of  exchange,  are  considered  as  making  bat  one  bill.  Anth, 
JV*.  P.  Cos.  44.  Durkin  et  al.  v.  Cramton  etai.7  Johna.  Rep.  442 

A  bill  of  exchange  without  the  words  **or  onfer,"  or  other  words  of  negotiability , 
is  not  to  end<Hteable  as  to  ensble  the  endorsee  to  bring  an  a^ion  in  his  own  name. 
Gerard  v.  Laeoete  etaLl  DalL  Rep.  194.  Sarriere  v.  J^airac,  2  DaO.  Rep.  949. 

If  the  pUintiff  purchase  of  the  defendant  a  bill  of  exchHOge,  which  is  afterwardi 
lost,  before  it  is  presented,  and  the  defendant  refuses  to  give  a  second  bill,  the 
plaintiiF may  bring  indebitattu  auumput,  for  the  purchase  money.  Murray  v.  Cor- 
r9t,$  CaU'iRep.3T%. 

in  Mrth  CaroHnaf  promissory  notes  are  not  negotiable,  unless  they  are  for  mo- 
ney. ff^ojfordyr.MDowellfRep.in.Co.efConf.SU  TindalPe exrt.  w.  Jehmtm,  I 
Hayw  Rep.  878. 

Alao  a  bond,  part  in  money,  and  part  In  speeiftc  articles,  is  not  negotiable.  Jamie- 
ten  V.  Farr,  ibid.  188. 

Iftwopartnendrawanote,  payable  to  one  of  them,  who  endorses  it  to  the  plak- 
til^  the  latter  may  recover  on  it.  Blake  v.  Wheadon,  8  ifoyw.  Rrp.  109.  Thm^ 
•en  V.  Oa^lard,ibid,  150. 

In  Seuth  CVirsfino,  an  endorsement  on  the  back  of  a  bond,  payable  to  order  fir 
value  received,  is  a  good  bill,  within  the  customs  of  merchants,  to  as  to  charge  the 
endorser,  though  the  bond  be  not  negotiable  in  its  nature.  Bay  v.  JFVeoser,  1  Bay's 
Rep.W. 

Under  the  UngUeh  Statute,  no  obligation  to  do  a  oollateral  thing  is  negotiable, 
though  to  order,  Breen  v.  Ingram^  ibid.  173. 

Where  a  man  drswt  a  bill  upon  himself,  it  is  like  a  note,  and  no  dami^es  are  re- 
covtrable.  M  CanOieh  v.  Cri^ger,  8  Bas^e  Rep.  377. 
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Iaw  relating  to  these,  or  any  other  contracts.    In  its  nature  it  is  ch.  n.  •.  i. 
confined  to  the  ftoof  required  in  an  action  on  them ;  but  the    ^^^'"'  ^ 

Endortetnent  or  transfer  of  notet,  £^c. 

An  eodorseinent  made  in  the  lollowing  woihIs,  **for  vabie  received^  I  order 
She  contente  ofthio  note  to  be  paid  to  A.  B- at  Me  own  rieque,"  trantfert  the  pro* 
pertj,  with  the  negotiable  quality  attaehed  to  K,  to  the  endorsee.  Miee  v.  Sieanu 
et  aL  S  Maee.  Rep,  885. 

Where  a  note  is  not  negotiated  by  the  enttom  of  merehanta,  the  endoraee'ft  in- 
tereat  most  be  made  to  appear,  and  the.  particular  power  of  the  endonee  be  ahewn. 
VFoodbridge  y.  Auttin,  8  TyL  Rep.  364. 

An  endorsee  of  a  firm,  of  whioli  he  is  a  member,  may,  on  an  endoraement  made 
by  himself,  in  the  style  of  the  partnership,  maintain  an  aetion  agahist  the  maker  of 
a  promissory  note.  JTerby  t.  CogeweU^  1  Cainee*  Rep.  .SOS. 

Where  the  payee  of  a  negotiable  note,  made  a  speeial  endorsement,  by  wbieh  he 
was  noi'to  be  made  liable,  and  declaring  that  he  did  not  know  oo  what  eonaidera- 
tion  the  note  was  made,  such  endorsement  coold  not  of  itself  be  eWdenee  of  the 
want  of  consideration  of  the  note.  Rueeel  v.  Ball  et  al.  8  Johne.  Rep.  50. 

A  transfer  or  payment  of  a  note,  which  is  forged,  is  a  nullity,  and  no  payment. 
Markle  ▼.  Batfield,  8  Johns.  Rep.  455.    TAe  People  ▼.  Binpell,  4  Johne.  Rep.  896. 

If  the  endorser  of  apromisaory  note  proves  that  it  was  pot  into  oiraulation  by  the 
drawer,  hj  falaehood  txv\  frauds  hp  may  onll  on  the  plaintiff  to  shew,  how  he  came 
by  it,  and  what  he  gave  for  it.  Bolme  v.  Kareper,  5  Bmn,  Rep.  469. 

The  diructors  of  a  banking  company  have  power  by  iheir  vote, or  by  a  power  of 
ettnmey,  to  authorise  the  presidejit,  or  any  officer  of  the  bank,  to  assign  over  the 
promissory  notes  payable  to  ihe  company.  T%e  JSTorthampton  Bank  v.  Pepoon, 
It  Maee,  Rep.  2M. 

The  cashier  of  a  banking  eoropanvv^ftj*  "  ^fitio^  endorse  a  promissory  note» 
the  property  of  the  company,  and  authorise  a  demand  on  the  maker,  and  notice  to 
the  endorsers.  Bartford  Bank  v.  Barry ^  17  Do.  94. 

The  endorsee  cannot  in  genera]  be  affected  by  any  dealings  between  the  orignial 
parties.  Prtar  v.  Jacockt,  I  Johns.  Cas.  169. 

But  between  the  original  parties,  the  consideration  may  be  inquired  into.  The 
People  V.  Bovell,  4  Johns,  Rep.  896    S.  P.  Pearson  v.  Pearson,  7  Do,  86. 

A  note  must  be  supposed  to  have  been  endorsed,  on  the  diy  mentioned  in  the 
deelaratioo,  until  the  contrary  be  shewn.  Thome  y,  ffbodkuM^  1  Anih,  JV.  P, 
Cas.  74. 

The  pa>ee  of  a  note  may  restrain  its  negotiability,  but  if  after  e  iubsrquent  en-    « 
dorst'r,  makes  it  payable  to  order ^  he  shall  be  liable  to  the  subsequent  bolder.  Eolmee 
r.  Booper^  1  Bay's  Rep.  160. 

Payment  ofaneU^  &c. 

In  MaesaehussettSf  a  note  is  not  entitled  to  grace,  unleat  it  be  made  payable  rHth 
grace.    Jones  v.  /Vi/et,  4  Mass.  Rep.  845. 

Where  the  promisee  of  a  note,  payable  at  a  certain  day,  contracts  at  the  time,  the 
note  is  given,  not  to-demand  payment  of  if,  until  a  certam  time  ufter  its  maturity, 
soch  contract  is  a  collateral  promise,  for  the  breach  of  which,  if  there  be  a  legal 
eonaideration,  an  action  may  lie,  but  it  will  be  no  bar  to  an  action  on  the  note,  whea 
doe,  h}  the  terms  of  it.     Dew  ▼  Tattle,  ibid.  414. 

Thefottrth  day  of  July,  is  a  public  holiday,  and  a  note  due  on  that  day,  is  payable 
on  the  third  A%j  cf  thf  month.    Lewis  y.  Burr,  8  Caines*  Cas.  in  Er  195. 

Tf  a  note  fall  due  on  Sunday,  pa}  raf'nt  most  be  demanded  on  Saturday.  Jackson 
y.  Richards,  8  Catnes'  Rep,  343.    Jokneon  t.  Bdght  et  al,  13  Johns,  Rep,  470. 
U  U 
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Part.  II.     Legiriature  having  imposed  certain  stamp  duties  upon  them*  Ae 

On  kilU  of     

exehang<*y  ko.  ■ 

....••...^iM  Whether  the  protest  for  a  bill  of  exchange  most  be  made  on  the  last  daj  of  grade. 
Fmwick  ▼.  Sears,  1  CranchU  Rep.  SCO. 

Aseoority  negotiable  in  its  creatioB,  must,  daring  its  negotiation,  preserve  its  nego- 
tiable qoalitj ;  othervise  when  it  ia  assigned,  the  assignee  iroald  tiold  a  eontraet  hj 
The  assignment  different  from  the  eootmet  assigned.  Rice  v.  Stearm  etaLZ  Mam. 
Mep,995, 

It  is  eompetenf  for  joint  payeea  of  a  promissory  note,  to  assign  the  same  to  one  of 
the  payees,  »nd  auch  assignment  will  have  the  same  effeet,  as  if  made  to  a  stranger. 
BuaeeWt  eacr.  ▼.  Swan^  16  MoMi.  Rep.JiXJ^ 

If  a  bill  of  exehange  or  pi  omissory  note  be  payable  so  many  months  after  date, 
calendar  and  aot  /unor  months  are  intended.  L^fingweU  r.  White,  I  Jo/me.  Ca$,99. 

J^egoHahUUy  ofnotfet,  &€, 

In  an  aet'nn  by  the  endorser,  against  the  drawer  of  a  note,  negotiated  m&wyiieiil 
to  the  dof  of  payment,  the  defendant  may  go  into  sueb  eyideoee,  as  he  would  have 
been  entitled  to,  had  the  aetion  been  brought  by  the  original  promisee.  Gold  ▼• 
Eddy,  1  Mui.  Rep.  I. 

A  promissory  note  or  bill  of  exchange,  once  paid,  ceases  to  be  negotiable.  Blake 
r,  SrweU,  S  Mitt,  Rep.  556.   Boyktton  t.  Green,  8  JDo.  465.  Baker  ▼.  Wheaten, 

5  Do,  509. 

If  an  endorsee  of  a  note,  receiTe  it  ander  eireamstanees  which  might  reasonably 
create  saspicions  that  it  was  not  good  \  as  if  he  receive  it  afterpayment  has  been  re- 
fused, or  some  time  after  It  it  made  pHyable,  or  if  the  endorsee  is  not  to  be  liable  oa 
hia  endorsement,  the  endorsee  takes  it  liable  to  any  l^al  defence,  which  m^ht  be 
made  against  a  recovery  by  the  endorser.  Ayer  v.  Hutcfdns  etal.A  Mate.  Rep.  370. 

A  note  loses  its  negotiability  aftfr  it  becomfs  doe,  and  every  presomption  is  to  be 
made  against  it.  Jo/meon  v.  Bloodgood,  t  JV*.  York  Cat.  in  Br.  503.  1  Johnt,  Com. 
51.  Sed  vide  as  to  its  negotiability ,  Cronnoeli  et  at.  t.  Arroit,  1  Serg.  &  R.  Rep.  180. 

In  an  action  brought  by  the  endorsee  of  a  note,  against  the  drawer,  payments  I* 
the  payee  cannot  be  set  olT,  unless  it  have  been  anfairly  obtained,  dishonoored,  or 
endorspd,  wht-n  over-dae.  Prior  v.  Jacockt,  I'Johne.  Cat,  I6d.  Sebrinff  et  al.  v. 
Rathbun,  ibid.  331.  Furman  v.  Htntkin,  ^  Catnet*  Rep,  369.  Laneing  v.  G<dne 
etal.i  Johnt.  Rep.  300.  Thompeon  v.  Robertton  etaL  A  Jofmt.  Rep.  27.  O^CaU 
laghan  v.  Sawyer,  BJohne.Rtp,  I'S. 

The  same  rule  recognised  in  Penneyhania.  Wilkineon  et  aL  x,  JVicArftn  et  aL  8 
VaU.  Rep.  396. 

So  en  a  sealed  bill  in  ^^Torth  CaroUna,    Black  v.  Bird,  1  ffayw.  Rep.  973. 

So  in  jSiovM  Carolina  on  a  promissory  note.    Beil  t.  fVood,  1  Bay*9  Rep.  949. 

In  an  actkm  by  a  b(n\afide  holder  of  a  note,  taken  before  due  agHinat  the  maker, 
the  consideration  cannot  be  inquired  into.  Baker  v.  Arnold,  3  Caine9*  Rep,  979. 
Bendricke  f,Jydah,  1  Johnt,  Rep.  318. 

Where  a  note  payable  on  demand,  was  negotiated  ft? e  months  after  its  date,  and 
then*  were  payments  endorsed  prior  to  its  transfer,  in  an  action  upon  this  note  by 
the  endorsee,  the  maker  was  not  allowed  to  set  up  any  defence  as  against  the  payee, 
or  to  impeach  the  amount  due  on  the  fiftoe  of  the  note,  at  the  time  of  ita  transfer. 
Sanford  v.  Mickke  etal.i  Johns.  Rep.  984. 

In  a  snbsequrnt  case,  where  a  note  payable  on  demand,  was  negotiated  two  months 
and  a  hall  Mfter  its  date,  in  a  suit  upon  it  by  the  hf)ldt'r,  against  the  maker,  he  wss 
allowed  to  shew  payment  to  the  original  payee  before  the  transfer  of  the  note  to  the 
plaintiff.    Jjoeee  v.  Dvnkin,  7  Johns,  Rep,  70. 

WhaK  Is  reasonabU  time,  is  •  qaeation  of  law ;  and  a  note,  payable  oo  demuid,  ne- 
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want  of  which  renders  them  of  no  avail,  it  may  be  proper  here  Ch.  1L «.  i. 

OniuUaof 

esebaiig(*,S(c. 
gotitted  eighteen  months  after  iti  date,  was  oontidered  as  being  oat  of  tinae.     Pur^ 
man  t.  Saakin,  S  Cainet'  Rep.  369.  Et  vide  Canfoy  v.  fFar'-en,  3  Johfu.  Cat.  859. 

fiat  in  Taylor  v.  Bryden,  S  John*.  Hep.  173,  it  was  held  to  be  a  question  partly 
•tfact,  and  partly  lai'law.  Et  vide  Patton  et  al,  v.  FHlmot,  1  Bar,  &  John».  Rep. 
477. 

So  a  note  negotiated  two  years  after  date,  was  eoosiderecl  out  of  time.  Jjoomie  v. 
Putoer^  9  Johm,  Rep,  S44. 

There  ia  no  preciae  time  in  which  a  note  payable  on  demand  is  to  be  deemed  dit- 
honOQred  ;  bat  it  mast  depend  no  the  circumstanees  of  the  ease,  and  the  situation  of 
Che  parties.    Loeoee  r.  Dunking  7  Joknt.  Rep.  70. 

In  an  aetion  by  an  endorat-e  against  the  drawer  of  a  note,  dated  in  PhUadelpfiia, 
tti4  payable  on  demand^  wichoot  defalcation,  where  it  appeared  that  the  pajee  lived 
in  Pfdlade^hia,  and  the  drawer  at  the  distanoe  of  180  miles  i  and  that  the  first  no- 
tioe  the  drawer  reeeired  of  the  endorsement  was  fourteen  months  after  the  dale  of 
the  note,  previoas  to  which  he  had  made  payments  to  the  payee,  it  was  held  that 
the  jury  might  presome  that  the  endorsee  had  notice  of  the  payments.  CrommoU 
et  al.  ▼.  Jlrroti,  1  Serg.  U  R,  Rep.  180. 

The  negotiability  of  a  note  negotiated  in  JWw  ForAr,  is  not  subject  to  be  destroy* 
cd  by  an  attachment  in  Penntyhania.    Ludlorw  v.  Bingham,  4  DaU,  Rep.  47. 

The  assignee  of  negotiable  paper  is  not  liable  to  any  equity  between  the  original 
parties,  ef  which  he  had  no  notice ;  but  a  oommisaion  of  bankraptcy  ia  notice  to  es- 
tablish a  right  of  set-off  in  the  bankrupt.    Uumphrieo  w.  B&ghl't  aot.  ibid.  370. 

The  negotiability  of  a  note  may  be  restrained  by  endorsement,  or  special  words 
in  the  body  of  the  note.    8mUh  v.  St.  Lawrence^  1  Hayw.  Rep.  174. 

A  note  not  negotiable,  is  liable  to  a<l  the  equity  existing  between  the  original  par- 
ties.    WeUi  ▼.  WaJtkinM^  ibid.  369.    Martin  ▼.  Spier,  ibid. 

Where  a  note  has  been  negoHiated  after  it  becomes  due,  the  endorsee  takes  it, 
•alyeet  to  every  defence  that  existed  in  faTonr  of  the  maker  of  the  note,  before  it 
VM  endorsed.  Johnmm  v.  Bloodgood^  t  Johne.  Cat.  Si,S.,C.  S  Cainet'  Cat.  in 
JSr,  9fi2.  S.  P*  Sebrin^  v.  Rathbtoh  1  Johnt.  Cat.  331.  Jonet  v.  Catvell,  3 
Joknt.  Cat.  S9.  Hendricht  r.  Judah,  1  Johnt  Rep.  319.  OCaliaghan  v.  Savh' 
yer,  5  Jh.  lU.  Lanmng  ▼.  Gaine  et  al.  9  Johnt.  Rep,  300.  Same  w.  Lanring^ 
8110.354. 

Protett  of  a  bill  ofexchange^  Uc,  and  non-payment  ofnotet^  and  notice  thereof. 

An  endorser  of  a  bill  of  exchange,  is  entitled  to  notice  of  th  e  bill's  being  diabon- 
oored,  notwithstanding  the  insolvency  and  absconding  of  the  drawer.  Jitdy  t. 
Ce^  ^  Moot.  Rep.  341.    Barton  v.  Baker,  1  Serg.  U  R.  Rep.  334. 

A  eitisen  of  the  United  Statet  being  in  the  Eatt  huSet,  endorses  to  merciiaots 
living  in  JUadratf  a  bill  of  exehangr,  payable  in  London,  and  retoms  to  the  United 
Statet.  The  endorsees  forward  it  to  their  agent  in  London,  by  whom  it  is  present- 
ed mid  protested  for  non-acceptance  ind  non-payment ;  and  thereupon  he  retams 
it  to  his  principals,  the  endorsees  in  Afadrat,  who,  whhin  a  reasonable  time  after* 
vnrds,  send  notice  thereof  to  the  endorser  then  in  the  United  Statet  g  it  was  held  to 
be  a  safficieot  notice  to  charge  the  endorser     Colt  w,  JS/hble^  5  Jtiaet.  Rep  \%7. 

"When  the  maker  of  a  note  has  sssig'ied  all  his  property  to  the  endoraer,  for  his 
•ecartty  against  his  endorseroenH,  the  endorser  is  considered,  by  accepting  the  as- 
aigiument,  as  waiving  a  demand  on  the  makrr,  as  well  as  notice  to  himself^  by  an 
endorsee.    Bend  et  al  v.  Famham,  ibid.  170. 

Am  endorser  of  a  note  must  use  due  diligence  to  reoover  the  money,  and  give  no- 
tiae  of  the  non-payment  in  a  reasonable  time,  otherwise  he  oannot  rceorer  against 
the  endorser.    PhOpt  r.  Moody  2  Roet't  Rep,  518. 
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PaH.  II.  .  to  mention  that  in  this  case,  as  in  the  others,  it  is  necessarj  to 

On  bUlt  or 
ezehaog«f,iKc.  ■  ■ — — ■ 


Where  the  eodorier  of  a  note,  before  it  became  doe,  informed  the  holder,  that 
the  maker  had  absconded,  and  that  beinf;  lecared  for  hn  responsibilitj ,  he  would 
give  a  new  note,  and  rrqoetted  time  to  pay,  and  in  the  lAean  time  the  note  fell  due, 
it  wai  held  that  the  holder  was  not  boood  to  make  a  demand  on  the  maker,  or  give 
notice  to  the  tnd<»ner.    JbtffingxoeU^.  WhUe^  1  ioAnt.  Cot.  99. 

Where  the  holder  of  a  noie  on  the  daj  it  wa«  payable,  received  a  part  from  the 
maker,  and  gave  nouce  of  non-payment  generally  to  the  endoraer,  it  was  held  aof- 
ficient  to  charge  the  endoraer  with  the  reaidue.  Jamet  v.  Badger  eitU.  ibid  131. 

A  notice  to  the  endorser  on  the  third  or  last  day  of  grace,  after  a  demand  oa  the 
nakt  r  and  bis  default,  is  good.     Corp  v.  Jlf-  Comb,  ibid.  3S8. 

The  prevalenoa  of  a  malignant  fever  in  JWw  Torib,  was  held  a  aafficient  ezeose, 
for  not  giving  notice  until  November,  of  the  protest  of  a  bill  of  exchange  for  non- 
payment made  in  September.    TVinno  et  al.  v.  Loffue^  2  Johm.  Ca»,  1. 

The  drawer  of  a  hilt  of  exchange,  which  has  been  accepted.  Is  not  responaiUe 
until  kfter  the  default  of  the  acceptor,  and  the  holder  must  use  due  dilig«*nce  to  de- 
mand payment  of  the  acceptor  before  htf  can  resort  to  the  drawer.  .Mumwe  el  aL 
V.  EattoHt  ibid.  75.  Fisher  r.  Evatu,  5  Bimt.  Rep.  541.  Freeman  ▼.  BeytOon,  7 
Matt.  Rep.  483. 

There  is  no  particular  form  of  notice  of  payment  to  an  endoraer  of  a  note  ;  it  is 
sufficient  tt' under  ail  the  circumstances  it  pot  him  on  the  inquiry.  Reedg  ▼.  Seiarof, 
3  JbAiu-  Cat.  337.    Vide  Smith  v.  Whiting,  12  Mate  Rep.  6. 

Want  of  funds  belonging  to  the  drawer  (>xeuses  notice  of  non-payment,  as  well 
when  the  bill  of  exchange  is  accepted  as  when  it  is  not.  Roffman  v.  SmUh,l  CoMet' 
Rep.  157. 

If  the  maker  of  a  note  cannot  be  found  when  it  hecomes  due,  evidence  of  it,  is  aaf- 
ficient to  support  the  general  averment  ihat  the  notewas  presented  and  payment 
refused.    Stewart  v.  Eden,  3  Cainet*  Rep.  181. 

But  if  the  maker  of  a  note  has  absconded,  and  is  not  to  be  found,  when  the  note 
faUs  due,  a  demand  of  payment  is  not  necessary  in  order  to  charge  the  endorser. 
Duncan  ▼.  M  Cullough,  4  Serg.  6f  R.  Rep.  480 

If  the  endorser  of  a  note  be  dead  at  the  time  it  becomes  payable,  and  there  are 
executors  or  administrators  known  to  the  holder,  notice  of  the  non-payment  must  be 
given  to  them,  for  they  r«  present, the  testator  or  intestate.  Merchaat^a  Bank  v. 
BirchU  ear.  17  Joknt  Rep.  35. 

A  check  is  a  bill  of  exchange,  and  most  be  in  like  manner  presented  for  payment 
in  reasonable  time.  Want  ol*  fonds<ln  the  hands  of  the  drawer,  will  not  excuse  the 
want  of  presentment;  otherwise  when  the  drawer  or  maker  of  a  check  has  with- 
drawn his  fonds.    Ikvoe  etal.y.  Moffat,  JMh.  JV.  P.  161 . 

So  wbcrt>  the  endorser  of  a  note  has  two  houses,  one  in  ^erm  York  and  one  in 
York  Itland,  notice  of  non-payment  Ufi  in  J^ew  York  Is  sufficient,  ibid. 

Notice  to  the  endorser  of  a  note,  if  previous  to  a  demand  on  the  maker,  b  bad, 
though  it  be  on  the  first  day  after  the  expiration  of  the  days  of  graee.  Jacktmt  v. 
Richardt^  2  Cainet'  Rep.  343.  Vi«le  fV/tUweU  et  al.  v.  Johnton,  17  Matt.  Rep. 
449.  May  V.  Cofin,  4  Matt.  Rep.  341.  Crotten  v.  Hutchintm,  9  Dt.  305.  Hut- 
aey  v.  Freeman,  10  Bo.  184.  Sandford  v.  DiUaway,  10  Do.  53.  Farimm  ▼.  /Vvfe, 
13  Do.  89.  Bank  ef^merUa  v.  Vardon,  3  DaU.  Rep.  78.  MaUory  v.  JSrwan, 
ibid.  193.  fVarder  v.  Carton*t  exrt.  ibid  333.  Bank  of  America  v  PeHi^^Dt. 
187  Ball  V.  Dennit,  ibid  168.  Sed  contra.  jSg^an  v.  M*Manut,  1 1  Johnt.  Rtp. 
181.     Stothart  v.  Parker,  Overt.  Rep.  361, 

When  upon  a  bill  psyable  so  many  days  after  tight,  the  holder  presents  the  bill 
for  acceptance,  and  eliots  tocoosidei-.  what  passes  on  such  presentment  as  a  noo* 
acceptance,  (though  in  strictness  he  might  have  acted  otherwise,)  and  pit>teits  the 
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see  that  a  proper  stamp  is  impressed  ;  one  of  the  same,  or  greater  Ch.  n.  a.  1. 

: On  bills  of 

bill  for  non-aeeepUnce,  he  it  bound  by  aueh  eleetioo,  m  to  all  the  other  parties  to 

the  bill,  and  mutt  give  due  notice  to  them  of  the  dishonour  aeoordini^y,  otherwise  ■— ~*"""^ 

they  will  be  diseliaif  ed.    J^cheU  v.  J)egrandt  1  MoMtift  Rep,  176. 

When  the  facts  ar**  aseertaioed,  whether  the  notice  be  reasonable  or  not,  is  purely 
a.  question  of  law.  Taylor  ▼.  Bryden,  8  John:  Rep,  133.  Bryden  ▼.  Bryden,  11 
Do,  187.  Ireland  et  al,  ▼.  Kip,  ibid,  331.  Ruttey  v.  Freeman,  10  Moat.  Rep.  84. 
£t  Tide  I\Brria  r,  Saxton,  1  Soiah.  Rep.  1. 

Where  the  parties  live  in  the  sane  town,  personal  notice  must  begivei\  of  the 
noo-payment-^ut,  in  other  eases,  the  potting  of  a  letter  Into  the  mail,  addressed 
to  the  party  entitled  to  notice  is  legal  notice.    Shepard  v.  Ball,  1  Con.  Rep,  329. 

A  note  payable  at  a  partieolar  place,  must  be  presented  there  for  payment, 
though  the  parties  reside  elsewhere.  The  Bartfird  Bank  v.  S^dman  et  al.  3  Do, 
489. 

A  bill  was  drawn  and  dated  in  ^ilexandria,  00  persons  residing  in  ^ew  York, 
who  accepted  it.  The  drawer's  residence  was,  in  fsct,  in  Fairfield,  in  Connecti' 
eut'i  which  was  publicly  knowp,  and  was  particuUrly  known  to  one  of  the  accep- 
tors. The  bill  being  protested  for  non-payment  immediately  afterwards,  two  let- 
ters oontaining  notice,  were  put  into  the  post-office  at  Aew  ForAr,  one  addressed  to 
the  drawer  at  Mexandna,vaA  the  other  to  him  itt  JV<rw  York,  and  a  third  addressed 
to  him  at  JSIhu  York,  was  left  al  the  counting  house  of  the  acceptors*  It  was  held 
that  although  the  'bolder  was  ignorant  of  the  drawer's  place  of  residence,  yet  as  it 
did  not  appear  that  he  had  used  due  diligence  to  make  Inquiry,  the  notice  given 
waa  insufficient.    BarnweU  et  al.  ▼.  Mitchell^  3  Do.  101. 

An  endorser  of  a  note  of  an  insolvent,  is  not  liable  without  any  previous  demand 
<NI  the  maker,  and  notice,  though  the  endorsement  have  been  without  any  oonside  * 
ration,  and  merely  to  give  currency  to  the  paper.  Jackum  v.  Richards,  2  Caine** 
Rep.  243.    Buck  v.  Cotton,  2  Con.  Rep.  186.  . 

A  bill  of  exchange  was  drawn  and  dated  at  ^ete  York,  on  persons  residing  there 
who  accepted  it ;  the  drawers  in  fsct  resided  in  Petenburg,  {Virginia  ,•)  the  bill  was 
protested  for  non-payment ;  on  the  same  or  next  day,  two  letters  were  put  into  the 
post-office  giving  notice  to  Uie  drawers,  the  one  directed  to  JWw  York,  the  other  to 
Norfolk,  the  supposed  residence  of  the  drawers  s  it  was  held  that  as  it  did  not  ap- 
pear the  holder  knew  of  the  drawer's  place  of  residence,  that  he  used  due  diligence. 
Chapman  v.  JJp$combe  et  at.  I  John§.  Rep.  293. 

A  notary  on  protesting  a  note  is  not  bound  to  give  all  the  endorser's  notice.  JUor^ 
gan  V.  Van  Ingen,  2  Johnt.  Rep.  204. 

Where  an  endorser  of  a  note  which  has  not  been  paid  by  the  maker  afterwards 
promises  the  holder  to  pay  the  note,  a  previous  demand  on  the  drawer  and  notice 
to  the  endorser  need  not  be  proved,  but  will  be  presumed.  Pierton  et  al.  v.  Hooker, 
S  Johne.  Rep.  68.    Hopkins  v.  UaweU,  12  Maes.  Rep.  52. 

A  pi-otest  of  a  bill  of  exchange  for  non-acceptance  is  sufficient  to  maintain  a  suit 
by  the  holder  against  the  drawer  without  a  protest  for  non-payment :  and  if  the  decla^ 
ration  state  such  a  protest,  it  may  be  rejected  as  surplusage.  Mason  v.  Franklin, 
S  Johns.  Rep.  202.     fVelden  et  al.  v.  Buck  etal.^  Johns.  Rep.  144. 

Where  a  bill  was  drawn  00  a  person  at  Liverpool  payable  m  London,  and  the  bill 
was  duly  presented  at  Uwerpool,  and  protested  for  non-acceptance,  and  afterwai'ds 
fiH*  non-payment  at  Liverpool,  it  was  held  sufficient,  as  no  place  in  London  was  de- 
signated, and  the  holder  might  at  his  election  cause  the  bill  to  be  protesttd  for  noo- 
pnym^-nt  in  London,  or  SA  the  place  where  the  di«wee  lived.  Jdason  v.  Frank" 
Sn,  3  Johns.  Rep.  102. 

So  where  another  bill  being  drawn  on  a  person  in  liijerpool,  payable  iu  London, 
and  after  being  protested  for  non-acceptance  at  Liverpool,  was  protested  at  London, 
for  non-pnymeot,  it  was  held  as  oe  place  of  payment  in  Lsndm  was  speeifiod  in  Ui« 
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Ftertn.     ▼alne*  bat  of  another  donominatioiiy  will  not  be  snfficient  ;(1)  bnt 

^  bill,  the  holder  wm  not  boond  to  mtke  sdj  ioqairy  aftrr  the  dnwee  there.    JBo9t 

1 )  Ftrr  «       etaLv,  FnmkUn,  S  Johu.  Rep,  S(W. 

*rioe    1  Ffit*^      Where  a  oreditor  reeovered  from  hii  debtor  to  order  on  a  third  pertoo  for  the 

55.*  amoaiit  of  hit  delA,  whieh  the  drawee  agreed  to  pay  m  ten  or  fifteen  dagt,  and  the 

order  wu  not  presented  ontil  three  manihe  after,  and  in  the  mean  time  the  drawee 

&iled,  it  was  held  that  the  hi»lder  had  not  uted  due  dillgenee,  and  that  the  drawer 

was  diieharged.    JKrover  v.  Jenet,  ibid.  890. 

An  aeeeptoi-  of  a  bill  cannot  obj^'et  that  a  demand  wat  not  made  on  him  perw* 
nal^  s  it  is  taffieient  if  it  be  ttaUid  that  payment  wat  d^ nuinded  at  the  hoote  or  plaee 
where  the  bill  wat  aecepted  to  be  paid.  Fedenet  at.  ▼.  SharpeiaLAJohiu.  Rep.  t8d. 

If  an  endorser  of  t  note  who  bat  not  had  refpilar  notiee  of  the  non-payment  of 
the  maker,  with  a  ftrtt  knowledge  of  the  fmst,  maket  a  tubteqaent  pmniite  to  pay, 
it  it  a  waiver  of  the  want  of  doe  notiee.  Duryee  ?.  Hefiiaten,  5  Jehu,  Rep.  Oil. 
MUer  T.  Hachkyt  ibid.  375. 

Where  a  bill  hat  been  protetted  for  non-aeeeptanee,  and  doe  notiee  given  to  tlie 
endorser,  it  it  no  objeetion  that  the  demand  of  payment  or  prptett  were  a  day  too 
late,  at  the  liability  of  the  party  for  the  noo-aeeeptanee  it  already  fixed,  ibid. 

The  prott*tt  of  a  promittory  note  It  no  eridenee  by  ittelf ;  the  demand  and  notiee 
mutt  be  prored  at  if  no  protett  had  been  made.  Cumming'ei.  Fidier^  1  *tii<&.  M. 
P.  Cat.  I. 

Where  the  maker  of  a  note  It  notorioatly  absent  m  a  foreign  ooantry,  diligent  fan 
qniry  for  him  need  not  be  proved,  ibid. 

Notice  of  protett  of  a  bill  of  ezehange  mutt  be  given  notwithitanding  the  prefa- 
lence  of  an  epidemic.    Rooaeveli  t.  WeodhuU,  ibid,  21. 

Where  a  bill  it  remitted  to  pay  a  precedent  debt,  if  dae  diligence  be  not  oaed^n 
obtaining  payment  and  dae  notiee  of  dithonour  given,  it  wiU  be  a  tatitfaetion  of  tooh 
debt.     Ceoper  v.  Pewett,  ibid.  31. 

A  protett  for  non-payment  matt  appear  under  a  notarial  aeal,  bat  it  it  not  neeet- 
aary  that  the  non^eceptance  thoald  be  certified  in  the  protett  \  for  that  may  be  iof- 
ficiently  ettablithed  by  other  evidence.    Morrie  v.  Foreman^,  1  IhU.  Rep.  195. 

If  the  bolder  do  not  give  reatooable  notice  of  the  protett,  he  taket  the  loat  apon 
himtelf.  Steinmetx  et  dL  v.  Cutrey,  1  Doll.  Rep.  834. 870.  Robertten  etoL^.  Fe* 
glSf  ibid.  858.  Bank  o/T^hrth  America  v.  Vardon,  8  Dafi.  Rep.  78.  Watte  t.  ffiU 

,        t  —  ■    —  I 

*  Several  catet  have  lately  ooenrred  on  thit  subject,  tome  at  JVW  Priuty  where 
a  qaettion  depending  on  several  Acta  of  Parliaroent  coald  not  be  very  accorately 
eontidered  |  and  othert  m  Bank,  where  the  different  Statatet  have  been  referred 
to  and  diaentted.  1  thall  ooly  refer  to  thote  of  the  latter  dotcription.  In  the  cnae 
of /Vxrr  V.  Price,  1  Eaet,  55,  cited  above,  the  Coidrt  held  that  a  promittory  note  lor 
85/.  5#.  written  upon  a  M,  tttmp,  (being  the  ttamp  impnted  by  31  Oee.  3,  c  85,  on 
DOtet  not  exceeding  50/.)  inttead  of  an  %d.  ttamp«  (being  that  required  by  Stat.  Sf 
Oee.  3,  c.  90,  on  notet  not  exceeding  30/.)  wat  void.  But  in  lijflor  v.  Bague,  8 
EoMt,  414,  it  wat  determined  that  a  promittory  note  for  45/.  which  by  law  required 
a  ttamp  of  It.  M,  compoted  of  three  different  tumt  applicable  to  three  different 
fuadt,  under  three  Acuof  Parliament,  being  written  on  a  8t.  ttamp,  compoted  of 
three  diffei'ent  tumt  applicable  <o  the  eamefundt,  though  in  larger  proportiont  to 
«ach  than  wat  required,  auch  note  wat  good.  In  the  latt  caae,  the  note  wat  drawn 
aince  the  37  Geo.  3,  but  it  hat  been  very  lately  determined  that  a  note  drawn  before 
that  Statute  upon  a  receipt  etan^  of  equal  value,  it  not  good.  Chamberlain  v.  Per- 
Mr,  1  Boe.UPvL  JV*.  R.  30. 

JVbte.  By  Statute  44  Gee.  3,  c.  98,  all  former  stamp  dutiea  are  repealal  after  lOth 
Oct.  1804,  and  new  ones  imposed^  as  wat  •g«in  done  by  55  600. 3,  c.  184. 
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the  Legi8latiire(l)  has  provided  that,  in  such  case^  the  commis-  Ch.  ii.  •.  i. 

On  billf  of 
■  exehaoge,  Am. 


1^ 


ling,  ibid,  101.  130.  Bank  of  J\/brth  America  ▼.  MKtdght,  ibujl.  158.    MiUory  v.  •" 
JEirwon,  iffid,  19S.  Warder  t.  CartonU  exrt.  Hid,  233.  S.  C.  1  Teatet'  Rep.  531 .  (1)  Bj  Stat. 
Donaldatm  r.  Meam,  4  Zfciff.  i2c^   109.    Bank  of  J^orth  America  t.  PetUt,  ibid.  JLp^;  ?»^* 
1«7.  Bank  of  J^fyrth  America  w.  Wycoff,  ibid,  1^1.    BtM  r.  Dennioon,  ibid.  163.  '^>  ••  *  «  *" 
Benry  t.  Donnaghy^  AddkM,  Rep.  40.  Cneatj'  v.  ^rown,  1  Peter%*  Rep.  171. 

See  the  above  caiet  as  to  what  ia  reasonable  notice  ? 

On  tbif  point  in  VtrginHa^w^  StoU  et  al,  v.  Alexander^  1  Waih.  Rep.  4S8.  ITaocf 
▼.  LuttreU,  1  Co^Ta  Acp.  238.  Et  vide  fFilton  ▼.  I.AIOX,  1  Cranch'e  Rep.  195. 
Feawick  t.  S^ort,  t6iU  260.  JVntcA  t.  Bank  of  Columbia,  4  Cranch^e  Rep.  141. 

So  in  ^orth  Carolina.  Greenlee  v.  Foimf ,  1  Hayv.  Rep.  3.  Brvrni  t.  Cro^, 
»6fU  378.  Pon't  exre.  t.  jr(;%,  S  JKiyw.  Rep.  45.  Zondivn  «.  Bnoard,  ibid.  308. 
33s. 

In  5buM  Carolina.  Scarborough  et  al.  ▼.  Barrie,  1  .B^'a  JZe^.  177.  Edwards 
T.  Thayer^  9  Do.  217.  Payne  v.  Winn.ibid  S74. 

In  JVtfw  Orleana.  Dtmcan  t.  rotrn^,  MartHaii  J^tew  Orl.  T.  Rep.  33. 

Where  the  dravee  of  a  bill  of  exebaoge  baa  no  fondi  in  the  handa  of  the  drawer, 
there  ia  no  neeeaaity  for  notiee  of  non-aceeptaoee  to  the' drawer.  -  v.  Stem" 

ton,  1  Bayw.  Rep.  871. 

It  ia  not  neeeatary  that  actual  notice  ahoald  be  givea  10  every  ease ;  bat  It  will  be 
Gontidered  aa  conttruciive  notice,  if  it  be  left  at  the  house  of  the  endorser,  or  aent 
by  mail,  even  though  the  letter  ahoald  mifcarry.  Smith  ir.  Bank  of  Washington,  5 
Serg.  &  R.  Rep.  318. 

Patting  a  letter  in  the  poat  office  will  be  eonaidered  aa  notice,  whether  it  be  re- 
ceived or  not,  provided  it  might  have  reached  the  person  to  be  affected  in  the  rega- 
lar  coorae  of  the  mail,  bat  it  will  be  notice  only  from  the  time  at  which  it  ought  to 
have  been  received,  ibid.  The  Utncotn  &  Kermebeck  Bank  v.  Page,  9  Mass.  Rep. 
155.  Fame  v.  ffammatt^ibid.  159.  Buisardw.  Levering,  6  Do.  108.  landenberger 
T.  BeaU,  aid.  104. 

Notice  left  with  the  family  of  a  seafaring  man,  daring  hia  absence  at  sea,  is  saffi- 
eient  Fisher  v.  Evant,  5  JBImn.  Rep,  548. 

liability  of  the  parties  on  a  noU,  &c. 

An  endonee  for  a  valuable  oonsideration  of  a  note  not  negotiable,  may  write  over 
tbe  name  of  the  endorser  a  promiae  to  pay  the  contents  of  the  note  to  the  endorsee, 
who  may  maintain  an  action  againat  the  endorser  apoo  soeh  endorsement  Josselya 
▼.  Ames,  3  Mass.  Rep.  874. 

The  endorser  of  a  note  ia  liable  to  pay  it,  on  the  iniplied  condition  that  the  en- 
dorsee shall  preaent  it  to  the  proraissor  when  doe,  and  demand  payment  of  it.  If  it 
ean  be  done  by  using  due  diligence,  and  also  giving  seaamable  notice  to  theendoraer 
of  the  failure  of  the  promiaaor  1  and  if  the  endorsee  do  not  comply  with  this  condi- 
tion, the  endorser  is  discharged, unless  he  haa  waived  the  condition.  Putnam  et  al.  ▼. 
Sullivan  et  al.  4  Mms.  Rep.  45.  Jones  v.  Fates,  ibii.  845.  BondetaL  v.  Fam- 
ham,  5  Da.  170.  Freeman  etaiv.  Boynion,  7  Do.  483.  SSftow  v.  Orijlth,  ibid.  404. 
Benrg  v.  Jones,  8  Do.  453.  Copp  v.  J^DugaU^  9  Do.  I.  The  Lincoln  ^  Xemte* 
beck  Bank  v.  Page,  ibid.  155.  Ootsen  v.  Buiehinson,  ibid  805.  Tofwer  r.  DtsreU, 
ibid.  338.  Sandford  v.  Dillaway,  10  Do.  58.  Bussey  v.  Freeman,  ibid.  84.  Flamum 
T.  JVwfe,  18  Do.  89.  Thayer  r.  Brackett,  18  Do.  450. 

A  promiaaory  note  given  by  one  membcar  of  a  commercial  company  to  another 
member,  for  the  use  of  the  company,  wit]  sostain  an  action  at  law  by  the  promises 
in  bis  own  name,  notwithsCandiog  both  are  partners  in  the  compaoy^  and  the  money 
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Part  n.     sioners  of  stamps  may  order  a  proper  stamp  to  be  impressed  on 

OnbaUoC    ^ 

exehange,  ke.  *"■ 

I  when  reeovered,  will  belong  to  the  eompanj.    Van  ./Vbtf  t.  Forre&t,  8  Crmneh^i 

When  a  promiiaorj  note  it  endorsed  and  deliTered  to  a  bank  for  eollection,  there 
it  an  implied  undertaking  on  the  part  of  the  bank,  in  eaae  the  note  it  not  paad,  to 
giTe  notice  of  the  makers  default  to  all  the  endortert ;  and  if  thej  neglect  to  give 
inch  notice,  the  holder  may  roaiotam  atMmptit  tgaintt  them  for  their  nonfiai- 
ante  g  the  depotit  of  the  note  and  the  prnbable  profit  to  ariae  from  the  money  re- 
maining back,  being  a  bem-ficml  »et,  and  affording  a  good  eontideration  to  aopport 
a  promiae.    Smedet  t.  Bank  of  Utica,  SO  Johns,  Rep.  d7S. 

But  if  gireiwto  a  notary,  it  eeenu  the  bank  la  not  liable  for  hit  neglect,  ibid. 

If  payment  of  a  note  entitled  to  days  of  grace  be  demanded  of  the  maker  before 
the  kat  day  of  grace,  the  endorter  la  not  liable.  Jonet  t.  /Vi2e»,  4  Jfaat.  Hep.  S45. 

Where  one  gave  a  negotiable  note,  at  gttardian  of  an  intaoe  penon,  it  wm  held 
that  he  wu  liable  in  hit  indiTidoal  cepaeity  after  hit  goardianahip  wat  diaeharged. 
Thatcher  ▼.  JXnemortt  5  Mate,  Rep,  899.  Vide  RaUm  v.  Talbct,  IS  Maee.  Rep, 
461. 

In  an  action  by  the  endonee  againit  the  drawer  of  a  note,  if  the  defendant  aet  op 
payment  to  the  promitee  ai  a  defence,  toeh  payment  matt  have  been  befire  the 
endoraement,  or  the  defence  will  not  be  tabataatial.  Webeterw.  Lee,  ibid.  334. 

A  bill  of  exchange  wu  endorted  thnt :  *<  Pay  T,  W,  or  order,  fer  our  ute,  vaJtue 
received  in  account,*  The  payee  had  given  an  obligation  to  the  drawer  to  pay  the 
amoaot  of  the  bill  when  that  dioold  appear  to.  have  been  paid,  and  if  it  thonid  be 
dithoooared  it  wtt  to  be  exchanged  for  (he  obligation,  the  drawej:  to  pay  all  ex- 
pentea.  In  an  action  upon  the  bill  by  the  endortee  againat  the  drawer,  it  wet  held 
that  ihit  evidence  wet  propa-]y  given  to  the  jury,  and  that  the  defendant  wat  not 
liable.  WiUonv.  Bolme9,ibid,Ma. 

In  Connecticutf  where  an  attignment  of  a  note  contains  a  promite  it  thall  be  paid 
when  it  becomes  due,  an  action  lies  against  the  assignor  when  the  note  becomes  dne^ 
if  it  be  not  paid.  Perkms  v.  Perkine,  1  JBoer*f  Rep,  541. 

A  blank  endorsement  on  a  note  will  render  the  endorser  liable  in  case  it  cannot 
be  recovered  by  the  endorsee^  using  due  diligence.  Bradley  v.  P&elpf,  9  RoolU 
Rep.9»5, 

If  a  bill  of  exchange  be  not  accepted,  an  action  will  lie  upon  it  against  the  drawer 
before  the  time  when  it  is  payable.  Sterry  v.  ilo^tnaon,  1  Day*i  Rep.  11 .  fFaioon 
V.  Loring,  3  Man.  Rep,  557,  Weldon  v.  Black,  4  Johne,  Rep,  144.  ffinthrop  v. 
Pepoon  et  al.  1  Bay*»  Rep.  468. 

If  an  endorser  of  a  note  pay  it  after  the  maker  haa  been  discharged  onder  the  in- 
solvent Acts  be  may  recover  the  amount  from  the  msker,  whoae  diicharge  will  be 
no  bar  to  the  aetioo.   Frottr.  Carter,  1  Johne.  Cat,  73. 

Where  one  of  a  sett  of  three  bills  of  exchange  on  London  was  protested  for  noQ* 
payment,  it  was  held  that  ar  action  might  be  maintained  here  against  the  endorser 
on  one  of  the  sett  not  proteited  with  the  protest  of  the  other  ;  that  a  proceeding 
against  the  acceptor  under  a  commission  of  bankruptcy  InZjondon,  did  not  discharge 
the  right  of  action  af^ainst  th^  endorser.    Xemoorthf  v.  Hopkintt  ibid.  107. 

The  drawer  of  a  bill  nf  ezehaoge  accepted,  is  not  liable  until  due  diligence  has 
been  used  to  recover  it  of  the  drawee.    Mtnroe  et  al,  v.  Eatton,  8  Johnt.  Cat,  75, 

The  holder  of  a  bill,  thongh  lie  receive  only  aa  a  matter  of  courtesy  as  agent, 
cannot  retain  a  note  without  using  diligence,  and  if  he  do  he  will  be  liable.  Rutgero 
et  al,  V.  Lucet,  ibid,  98. 

If  the  pavee  of  a  note  payable  to  him  or  bearer,  pot  his  name  on  the  back,  be 
may  be  sued  as  endorser  in  the  same  manner  aa  if  it  were  payable  to  his  order. 
Bruth  V.  Reevet*  admr,  3  Johnt,  Rep.  439. 
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parment  of  the  daty,  and  40«.  in  case  the  bill,  &c.  shall  be  pro-  Ch.  n.  •.  i. 

*^  -^  ^  "^  Oo  bilU  of 

----—-———--——— exeh»ngre,ke. 

In  Virginia,  the  iissif^nee  of  a  note  mtist  Mie  the  maker  before  he  oan  resort  to  ^i— <^ii«<-M. 
the  MsiKoor.  Lee  v.  Zove,  1  CalPs  Hep.  497.   Et  vide  Clark  y.  Tiwg,  1  Cranch^B 
JRep.  181.  ' 

A  general  acceptance  of  an  order  binds  the  acceptor  to  the  pajee  who  to(>k  the 
order  for  a  raloabie  eontiderntion,  notviihsianding  ihf  mducenaeDt  of  the  acceptor 
af^erwnrdt  failfd,  wiibout  any  fault  ot  the  payee.  Cotbin*»  admr,  \.  Southgatef  3 
Ben.  &  Munf  Rrp.  .319 

Whether  thf  endorser  of  a  bill  of  exchange  is  discharged  by  the  holder  of  the  bill 
charging  the  drawer  in  account  current,  where,  upon  the  whole  aecoant  current, 
the  balance  due  ia  less  than  the  amount  of  the  bill.  Wileon  v.  Lenox ,  1  CrancA't 
Bep.  195. 

Whether  the  endorser  ia  discharged  by  the  hi>lder's  receipt  of  part  of  the  money 
from  the  drawer  P  ibid. 

Wlierever  •  nrw  creditor  time  for  payment  is  given  by  the  holder  of  a  bill  of 
exchange  to  the  drawer,  the  endorser  is  disohan^ed.  Scarborough  et  aL  v.  ifar- 
tit,  I  Bay*9  Rep.  177.     Shaw  v.  Griffith,  7  Mat.  Rep,  494. 

In  an  action  on  a  bill  accepted  by  defendant,  he  cannot  shew  the  vant  of  funds  in 
bis  bands.     Scarborough  v.  Oeijer^  1  Bay^t  Rep.  368. 

The  endorsement  of  a  note  in  part,  and  afterwarda  the  reaidtte,  will  not  bind  the 
endorser.    Bughet  v.  XiddeB,  9  Btty't  Rep  334. 

Where  a  check  dated  12th  Jipril^  1796,  which  waa  never  presented  to  the  bank 
for  payment,  but  a  suit  was  brought  about  four  yeara  after  againat  the  drawer,  it  waa 
held  that  the  plaintiff  was  not  entitled  to  recover.  Cruger  v.  JhmttfWtg  et  al,  3 
John*.  Cae.S, 

A  check  must  be  presente<l  at  the  bank  within  a  reasonable  time.  Comoyi.  War* 
rent  3  Do,  859.   Cruger  v.  Armetrong  et  al  ibid.  5.' 

Bat  where  the  drawer  sustains  no  injury  b)  its  not  being  presented,  as,  where  he 
defeats  the  payment  of  the  check,  by  withdrawing  his  funds  at  the  bank,  he  cannot 
object  to  the  delay  in  presenting  it.  ibid. 

Want  of  demand  on  the  maker  or  acceptor^  will  be  excused  when  he  cannot  he 
fiwnd,  and  may  be  given  in  evidence  under  an  averment,  that  the  note  was  presented 
•nd  payment  refused.  Stewart  v.  Eden,  S  Camee^Rep.  ISt.  Vide  Foden  et  al,  v. 
Sharpy  4  Johtu.  Rep.  183. 

That  the  drawer  has  no  funds  in  the  handa  of  the  dnvee,  ia  no  excuse  for  not  de> 
mending  payment.  Cruger  v.  Armtirong  et€d,  S  Johm,  Cat,  5. 

Coneideraiion  of  a  UUf  £^c. 

Every  note  within  the  Statute,  imports  a  conaideration,  unless  the  contrary  appear 
in  the  note  itself.  Ooohen  Tump.  Co,  v.  Burtin,  9  John*,  Rep,  817.  JUandeviUe  f . 
Welch,  5  Wheat.  Rep.  877. 

The  words  "  value  received,^  in  a  note,  are  prima  facie  evidence  of  a  oonsldera- 
tioD,  and  sufficient  to  caat  on  the  defendant  the  burthen  of  proving  the  contrary. 
Jerome  v.  Whitney,  7  Johm.  Rep,  381.  Contra,  Laming  v.  M^JOUip,  3  Cain9^ 
Rep.  91^, 

The  holder  of  a  bill,  note,  or  cheek,  \m  prima  facie  ttfhe  deemed  the  rightful  owner 
of  it,  and  he  need  not  prove  a  consideration,  except  when  circumstances  of  sospL 
ekm  appear.  Cruger  v.  Anmtrong  etal,S  Johm.  Cat.  5.  Conroy  v.  Warren,  ibid, 
S59.    Riddle  w, JUandeviUe  etal  5  CranchU  Rep.  388. 

Notes  delivered  after  the  time  they  bear  date,  are  valid  only  from  the  day  of  deli, 
▼ery,  and  are  to  be  eoosadered  as  drawn  on  that  day.  Landng  v.  GainiB  et  al,  8 
Jbhu,  Rep.  300. 

Where  a  prominory  note  vaa  given  for  the  purehaie  of  real  property,  and  the 
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338  assumpsit: 

Part  II.     duced  to  them  before  due ;  bat  if  not  produced  till  afterwards, 
»h  n  "*  &c  ^^^^  *^  ™*y  ^^  stamped,  on  payment  of  the  duty  and  10/. 

title  to  it  fails,  it  is  no  good  defence  against  the  note,  unless  the  fiulare  be  totBl. 
Greenleaf  ?.  Cook,  2  Wheat,  Hep.  13. 

Acceptance  and  non'OccepUmce. 

An  aceeptanee  hj  a  collateral  paper,  is  good.  M'Evert  t.  Mown  et  al.  10 
Johnt,  Rep,  S07. 

li  teemtf  that  a  promise  to  accept  a  bill  already  drawn,  may,  ander  cirearostaaoes, 
amount  to  an  aoceptsnce.  Mayherw  et  al,  t.  Prince,  11  Mate,  Rep,  54. 

Out  it  $eemt,  that  a  promise  to  accept  a  bill  not  in  eue,  will  not  amount  to  a  legal 
acceptance,  ibid. 

A  letter  written  within  a  reasonable  time  before  or  after  the  date  of  a  bill  of  ex- 
chsnge,  describing  it  in  terms  not  to  be  mistaken,  and  promising  to  accept  it,  if 
shewn  to  the  person,  who  afterwards  takes  the  bill  on  the  credit  of  the  letter,  is  a 
virtual  acceptance,  binding  upon  the  promissor.  CovUd^e  x,  Payton,  3  Wheat, 
Rep,  G6. 

Remedy  on  notet,  Uc, 

In  an  action  by  an  endorsee  against  an  endorser  of  a  note,  the  plaintiff  is  not  held 
to  proTC  a  demand  on  the  promlser,  if  it  appear  that  be  had  absconded  before  the 
note  was  payable.  Putnam  et  al,  v.  Sullivan  et  al,  4  Mate,  Rep.  45.  Widgery 
y.MunroeetoL^Do.^M,    Hale  ^i.  Burr,  12  Do,  Z^, 

In  an  action  against  the  maker  of  a  note  by  the  drawee,  the  defendant  may  gi?e 
in  evidence  under  nen-auumptit  the  want  of  consideration.  Rowley  ▼.  Beeman^  8 
Tyler^  Rep,  S38.  ibid.  290,   '  Tgppen  t.  Van  Wagenen,  S  Johne,  Rep,  458. 

A  note  given  for  a  consideration  that  is  against  law  may  be  avoided  in  an  action 
brought  upon  it.    IRickum  t.  Scribner,  I  Rooft  Rep,  95. 

A  note  for  specific  articles  i>ayable  on  demand,  must  be  specially  demanded.  Dean 
V.  WoodbHdge,  ibid,  191. 

A  bill  of  exchange  remitted  to  pay  an  antecedent  debt  returned  protested,  will 
not  be  entitled  to  damages.  Kenworthy  v.  Eophne,  1  Johnt,  Cat,  107,  Then^oon 
V.  Robertton  et  al,  4  Johnt.  Rep,  27. 

Same  point  in  Penntylvttma.    Chapman  ▼.  Steinmetx,  X  DaU,  Rep.  961. 

A  note  given  for  a  vsloable  consideration,  inay  be  giveo  in  CTklenee  under  the  mo- 
ney counts  in  an  action  d  tutumptit.    Smith  t  Smith,  2  Johnt.  iRep.  235. 

A  note  to  pay  a  certain  sum  of  money  in  lands,  may  be  given  in  evidenoe  uoder 
the  money  counts:  and  the  admission  of  the  defendant  that  he  could  not  eonrey  the 
land,  and  his  promise  to  pay  the  note,  are  sufficient  evidence  of  a  consideratioo. 
Smith  V.  Smith,  ibid, 

A  bill  of  exchange  may  be  g^ven  in  evidence  in  an  action  by  the  payee  against  the 
maker,  under  the  money  counts.  Cruger  v.  Armttrong  et  aL  2  Johnt,  Cat,  5 
S'  P'    Arnold  Y.  Crane,  8  Jiahnt.  Rep,  62. 

A  promise  by  an  endorser  to  pay  a  note,  after  being  discharged,  by  neglect  of  due 
notice,  is  not  binding,  unless  made  with  a  knowledge  of  all  the  material  facts.  Mar^ 
tin  V.  Wintlcnof,  2  Mdton^t,  Rep,  241. 

The  right  to  recover  20  per  cent,  damages  on  the  protest  of  a  fisreign  bill  of  ex- 
change rests  with  us  on  immemoritU  commercial  utage^  sanctioned  by  a  long  course 
of  judicial  decisions,  in  Oreat  Britain^  it  does  not  exist.  Per  Spbhcxr  J.  Ben^ 
drickt  V.  FrankUn,  4  Johnt.  Rep.  119. 

On  a  bill  of  exchange  drawn  in  a  foreign  country,  and  made  payable  there,  when 
sued  on  here,  the  plaintiff  can  recover  interest  only  aooording  to  the  legal  rate  of 
the  country  where  the  eontract  was  made«  Foden  et  al,  ▼.  Sharps  4  Jofmt^  Rep,  183. 
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In  cases,  however,  where  a  bill  or  note  is  not  properly  stamp-  Ch.  n.  s.  i. 

Oo  bills  of 
exchaDge,&e. 


In  Permsylvamay  the  damages  are  regulated  by  Statute  passed  SOth  March,  1821. 
7  Law  Peiin,  434. 

Where  the  endorser  of  a  promissory  note  has  incurred  expenses  in  a  suit  against 
the  maker,  in  which  he  has  failed,  the  endorser  is  not  liable  on  his  endorsement  for 
those  expenses,  or  for  anj  darasges  beyond  the  amount  of  the  principal  and  inte- 
rest of  the  note.     Capp  t.  M^Jhmgail,  *i  Matt.  Rep.  1. 

In  an  action  on  the  case  by  the  payee  and  endorser  of  an  accepted  bill,  (who  hsd 
paid  the  bill  with  damages  and  costs,)  against  the  acceptor,  to  recorer  the  amount, 
iQ  which  the  narr,  does  not  state  the  recovery  against  the  plaintiflT,  and  there  is  no 
money  count,  the  plaintiflT  cannot  recover  the  damages  and  costs  paid  by  him.  ^ng 
et  al.  y.  PUlUpt,  1  Peter'$  Hep.  350. 

lo  an  action  on  a  note,  wherein  the  defendant  promised  to  pay  the  plaintiff  twelve 
months  after  date  $^2S0,  in  brown  cotton  shirting,  at  the  price  of  30  cents  per  yard, 
and  on  his  default,  offered  evidence  to  shew  that  cloth  of  that  description,  at  the 
time  the  note  became  payable  was  of  less  value  than  SO  cents  per  yard,  held  that 
toch  evidence  was  inadmissible,  the  sum  specified  in  the  note  heing  the  rule  of  da- 
mages.   Brookiv,  Hubbard,  3  Con.  Hep.  58. 

The  holder  of  a  negotiable  note,  endorsed  in  blank,  if  he  came  into  the  possession 
of  the  note  fairly,  and  without  fraud,  may  maintain  an  action  thereon  in  his  own 
Dame,  as  endorsee,  although  he  be  not  the  owner  of  the  note,  but  an  agent  or  trustee 
merely.  Little  v.  Obrien,  9  Matt.  Rep.  493. 

An  action  oo  a  ndte,  payable  by  instalments,  may  be  maintained  to  recover  such 
instalments  u  have  become  due,  although  all  of  them  are  not  due.  Thicker  v.  Ran- 
dall, S  Mu9.  Rep.  28S.  Ettabrook  v.  MouUon,  9  J)o.  258. 

An  innocent  and  bonajide  endorsee  of  a  note,  which  is  void  in  its  creation^  may 
maintain  an  action  against  the  endorser  on  his  endorsement,  to  recover  the  amount 
of  the  note.  Capp  v.  MDougaU,  9  J)o.  1. 

In  an  actkM  against  the  endorser  of  a  note  not  negotiable,  the  endorsee  may  declare 
as  in  the  case  of  a  negotiable  note.  Sanger  v.  Stimpton^  8  Do.  860.  Jonet  v.  Fafe#, 
4i>o.345. 

The  holder  of  a  bill  drawn  in  the  United  Staiet  oo  Great  Britain^  can  recover 
no  more  than  the  contents  of  the  bill  and  the  damages  with  interest  at  the  par  of 
exchange;  he  can  recover  nothing  for  the  difference  between  the  price  of  the  bills 
mt  the  time  the  bill  wu  returned  and  the  time  it  was  drawn.  Mmdrickt  v.  Frank* 
Unt^Johna.  Rep.  119. 

Upon  a  bill  of  exchange  drawn  in  England^  and  payable  there,  the  bolder  can 
only  recover  the  intereat  allowed  by  that  country.  Foden  et  al.  v.  Sharp,  ibid.  183. 

A  note  made  in  Jamaica^  payable  in  JVHo  York,  is  governed  by  the  laws  of  JVew 
York.    Thompton  v.  Ketcham,  ibid.  S85.    fVarren  v.  Lynch,  5  Joknf.  Rep.  239. 

In  AbrrA  Carolina,  it  has  been  ruled  that  the  damages  for  non-payment  of  a  bill 
of  exchange  shall  be  according  to  the  law  of  the  place  where  the  bill  is  drawn.  AnO' 
nymoui,  2  Hayw.  Rep.  280. 

A  note  made  in  another  State,  most  be  assigned  by  the  laws  of  that  State.  Rut* 
ledge  V.  Reed,  ibid.  243. 

It  has  been  ruled  in  South  Caroi!ina,  that  a  contract  being  made  to  be  performed  in 
a  foreign  country,  the  lex  loci  must  govern  it.  But  where  it  is  made  in  a  foreign  coon- 
try  to  be  performed  in  Carolitia,  the  laws  of  Carolina  mast  he  the  tme  rule. 
M  Candlish  v.  Cruger,  2  Baft  Rep.  377. 

A  plaintiff  in  an  action  on  a  bill  of  exchsnge,  may  strike  out  a  special,  at  well  as 
a  general  endorsement.    Morrit  v.  Forenum,  1  Dall,  Rep.  193. 
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p«rtn.     ed,(0  the  plaintiff  may,  if  he  has  evidence  of  the  consideration 

exehnnfre.feo.  passing  from  him  to  the  defendant,  and  counts  in  his  dcclara- 

— ^— ^  tion  adapted  to  it,  as  in  the  case  of  goods  sold,  money  lent,  &c« 

AWt  B  V.        give  evidence  of  that  consideration,  and  recover  on  those  counts 

Hotlgton,  7  T. 

Btp.aW.  _«_____^ 

Tylc  v.Jonet, 

eiteci  1  EMt,       PoMewioD  of  a  bill  it  evklenee  of  an  MitboritT  to  demand  |>ayfn«nt  of  iu  eootmci. 

5S,  note.         ^rf. 

Yet  in  a  aubieqaent  ease,  in  an  action  by  the  endorser,  (t.  e,  the  payee,)  agaioat 
thf  Hoe«*pt(ir  ofa  bill  oTtrxehaog^  vbieh  had  been  endorsed  several  times,  the  mere 
poaaession  of  the  bill  was  not  considered  evidenor  that  the  endoraer  had  paid  the 
■abt«H]uent  endoi-s«*«,  which  mast  be  proved  to  entitle  him  to  recover.  Gcrgysrai 
T.  M'  Carty,  8  DaU.  Rep  144. 

But  the  possession  of  a  negotiable  bond  i»  prima/ade  evidence  that  the  endorsee 
has  paid  the  endorser.  JDook  v.  CameU,  I  Hayw.  Rep,  IS.  Strong  v.  Spear,  ibid. 
Sli. 

Though  only  one  satisfactioik  can  be  recovered,  execution  for  costs  may  be  iasued 
in  all  the  actions  brought  against  the  several  parties  to  a  proniisioiT-  note.  Titrin  v. 
Morria,  8  Datt.  Rep.  115.  GUmore  v.  Carr,2Ma*9.  Rep,  171.  Porter  v.  Ingram 
ham^  10  Do.  88. 

Where  one  sett,  ofa  bill  of  exchange  is  reinmed  after  protest  for  noo-aeeeptance 
to  the  drawer,  it  destroys  the  negotiability  of  the  other  setts.  Ingraham  v.  Gi66t 
daLi  DaU.  Rep.  134. 

In  bills  drawn  in  the  United  State*  payable  in  Europe,  the  custom  of  merchants 
in  this  country  does  not,  it  would  seem,  require  in  a  protest  for  non-payment,  that  a 
protest  for  non-acceptance  should  be  produced,  the  bills  were  not  accepted.  Brorwh 
V.  Barry,  A  DaU.  Rep.  365.  Clarke  v.  Ruooel,  3  Do.  415.  Vide  fVUton  v.  Lenox, 
1  Cranch*e  Rep.  195. 

Whether  indebiiatut  aotumpoU  will  lie  by  the  endorsee  of  a  bill  of  ezcluuiige 
against  the  endorser.  Wood  v.  Luttrell,  1  Calico  Rep.  898. 
/  In  Virgima,  debt  will  not  lie  against  the  acceptor  ofa  bill  of  exchange.    Smith  v. 

Si(ffar,  3  Men.  &  Munf.  Rep.  804. 

Damagt-s  ar«*  to  be  recovered  on  a  hill  according  to  the  law  of  the  place  where  it 
h  drawn.  Schermerkom  v.  Pelham,  Rep.  in  Co.  of  Conf.  454. 

One  partner  may  sue  on  a  note  endorsed  to  him  by  the  other  partner  in  the  name 
of  the  firm.  Sneed^.MUcheWo  exro.  1  Haym  Rep.  889. 

Whether  on  a  count  for  money  had  and  received,  notice  of  non-AOceptanoe  or 
non-payment  be  necessary  lo  chai^  an  endorser  who  knew  at  the  time  of  the  en* 
doraement  the  drawer  had  no  right  to  draw.  Fenwiek  v.  Seart,  1  Craneh*o  Rep, 
860. 

In  Virginiat  an  endoraee  ofa  promissory  note  cannot  maintain  an  actkM  against  a 
mnoCe  endorser  for  want  of  privity.  MandevUle  v.  Riddle,  ibid.  890.  Vide  Dunlap 
T.  Silver,  ibid.  367. 

In  Maryland,  debt  will  not  lie  on  a  promissory  note.  Lindo  v.  Gardner,  ibid. 
d4S.  Vide  ibid.  364. 

A  protest  is  not  necessary  to  charge  an  acceptor  with  the  principal  of  a  bill  of 
exchange,  but  it  is  materially  so  to  •harge  with  interest  for  non-payment.  Xa>y  v. 
BraHtford,  1  Bay^o  Rep.  888. 

A  formal  pi-otest  by  a  notary,  is  not  necessary  in  the  ease  of  an  inland  bill  of  ex- 
change or  a  note.  Payne  v.  Winn,  8  Bay'^a  Rep,  374.-— Am.  Ed. 

(r)  Bank  cheeks  are  not  within  the  Act  of  Congress  of  6th  of  July,  t797»  laying  a 
duty  on  stamped  paper.     Convoy  v.  Warren,  3  Johno,  Cat.  859.— A».  Eo. 
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for  though  the  instrument  is  void,  the  law  implies  a  promise  to  Ch.  n.  a.  i. 
pay  the  money  due  on  the  consideration.  exch»**'*^' & 

The  first  and  most  simple  case  is  that  of  an  action  by  the  payee^  ' 

against  the  maker  of  a  note,  or  acceptor  of  a  bUl  of  exchange.    In 
this  case  the  only  proof  necessary  is,  that  the  name  subscribed 
to  the  note,  or  acceptance  of  the  bill,  is  the  hand  writing  of  the 
defendant,  or  that  of  some  person  specially  authorised,  or  usually 
entrusted  by  him,  to  sign  such  instruments,  or  if  in  the  case  of 
a  bill  the  acceptance  were  verbal,  the  circumstances  under  which 
it  was  made.    By  accepting  the  bill,  with  sight  of  it,  the  hand  Wiikimon  v. 
writing  of  the  drawer  is  admitted,  and  therefore  need  not  be^*"^' 
proved ;  but  if  the  bill  were  never  shewn  to  the  acceptor,  the 
hand  writing  of  the  drawer  must  be  proved  also.    It  was  long 
considered  as  a  general  rule,  subject  to  no  exception,  that  it  was 
not  necessary  to  prove  any  presentment  for  payment,  in  an  ac- 
tion against  the  maker  of  a  note,  or  the  acceptor  of  a  bill.    A 
practice,  however^  having  been  adopted  of  late  years,  of  making 
notes  payable  at  a  particular  place,  and  of  accepting  bills  so  pay- 
able ;  several  cases  came  before  the  different  Courts,  and  not  only 
were  some  nice  distinctions  taken,  but  a  difference  of  opinion 
prevailed  between  the  Courts  upon  the  subject.    At  length  aRowev. 
case  went  by  writ  of  error  to  the  House  of  Lords,  where  it  was  J^'S'P  155 
solemnly  decided,  that  if  ai^  acceptance  be  made  ou  a  bill  pay- 
able at  a  particular  place,  the  plaintiff  in  his  declaration  must 
aver,  and  of  course  prove  on  the  trial,  a  presentment  for  pay- 
ment at  that  place.    The  like  evidence  would  be  required  in  an 
action  against  the  maker  of  a  note  payable  at  a  particular  place; 
though  in  some  cases,  prior  to  the  above  decision,  a  distinction 
had  been  taken  between  its  being  made  so  payable  in  the  body 
of  the  note,  or  by  a  separate  memorandum  on  another  p&rt  of 
the  paper,  on  which  the  note  was  written.(l)     But  though  it  is(i)Rdirard8 
necessary  in  these  cases  to  prove  a  presentment  at  the  place  |^  a'.%12. 
appointed,  yet  it  is  not  incumbent  on  the  holder  to  prove  that 
notice  of  the  refusal  was  given  to  the  acceptor,  whether  the  action 
be  against  him  or  against  the  endorser  ;(2)  for  the  presentment  at  ^  Smith  v. 
the  place  appointed  is  a  presentment  for  the  agent  of  the  maker  |^*^^^' 
or  acceptor  who  has  appointed  that  place  for  payment,  for  whose  Treaeher  v. 
default  he  must  be  answerable  without  further  notice.  Hmton, 

If  the  action  be  brought  by  an  endorsee,  it  is  also  required  to 
prove  the  hand  writing  of  the  first  endorser,  and  of  the  others 
likewise,  if  their  endorsements  are  stated  in  the  declaration ;  but 
if  not  so  stated,  the  proof  of  the  first  endorsement  only  is  neces-  Chester,  1^. 
sary.(3)    This  evidence  is  sufficient  in  common  case? ;  but  where  l^^P*  ^^^' 
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Pirtii.     a  bill  or  note  has  been  stolen  from  the  real  owner,  or  given  on  a 
tj^htMKhe.^^  consideration,  it  will  be  incumbent  on  the  holder  to  prove 
^  that  he  had  received  it  bonajide  for  a  valuable  consideration  ;(1) 

(i)Peaeock    ^^^  this  will  now  make  the  note  good  in  his  hands,  though  ori- 
nJn^^n*     S^'^^^' J  tainted  with  usur7.(2)    If  founded  on  the  consideration 
^'  of  money  won  at  play,  it  still  continues  void  against  the  maker 

(?)  ^^'^  ^^'  or  acceptor,  though  in  the  hands  of  an  innocent  endorsee  ;(d)  but 

the  payee  or  drawer  to  whom  it  was  given  for  money  won  by 
^^®*^^^J*g*''him,  and  who  endorses  it  to  a  third  person  for  good  considera- 
Stn.  1155.  tion,  cannot,  on  payment  being  refused  by  the  maker  or  accep- 
(4)  Edwards  t^'''  ^^'^  the  Original  want  of  consideration  a  defence  to  the  ac- 
V.  Dick,  4  tion  against  himself.(4) 
^iiy  In  actions  against  the  endorser  his  endorsement  must  be  prov- 

ed,  and  also  that  the  bill  was  presented  for  payment  or  accep- 
V.  Judge,  2  tance,  and  refused,  and  that  due  notice  was  given  to  the  defen- 
IL  BU.  509.  iji^Q^  ^f  ^y^^^  f^^^ .  ^^ich  may  be  done  by  proof  that  a  letter  con- 

(6)  Shaw  V.  taining  such  notice  was  put  in  the  post-office,  and  directed  to 
PMk***N 'p.  ^'™  *^^)  ^^^  ^^  evidence  can  be  given  of  such  letter,  without  no- 
165.  LangdoD  tice  to  the  defendant  to  produce  it(6)  The  hand  writing  of  the 
£^i^Q[j^fi 50  drawer,  and  all  previous  endorsers,  being  admitted  by  the  de- 
fendant's endorsements,  need  not  be  proved.(7) 

v^Vack  si[ik.  '^^^  '^^^  evidence,  and  also  the  defendant's  hand  writing, 
137.  LK>rd  must  be  given  in  an  action  against  the  drawer. 
Critchiow  V.  ^^  the  case  of  foreign  bills,  the  non  payment,  &c.  by  the  drawee 
Parry,  s  can  be  proved  by  no  other  evidence  than  the  protest  ;(8}  which 
*"^  '  '  protest,  if  made  in  a  foreign,  country,  proves  itself  without  fur- 
^aUh?5  T.   ^^^  evidence.(9)(0 

Rep.  ds9. 


(9)  12  Mod. 

S45.  ADte  C*)  ^  ^*1I  drawn  in  the  27.  SuUet  on  any  part  of  the  U.  Suuetf  ia  an  inland  hill. 

110.  '      Miller  Y.Hackley,  5  Johnt.  Hep.  375.    Contra  LoTudatCY,  Brovn,  C.  C  Oct, 

A  bill  of  exchange  drawn  by  a  penon  in  CharleHon,  on  a  peraoa  in  JV.  York,  h  a 
foreign  bill,  and  if  not  protetted  for  non-a6eeptanee,  though  notice  be  given  of  its 
being  dishonoared,  the  holder  makes  it  hit  own  and  discharges  the  endorser.  1  Sep* 
Corut.  Ct,  S.  Car.  100. 

A  bank  check  is  substantially  an  inland  bill  of  exchange,  and  the  rules  whieh  are 
applicable  to  the  one,  are  genei-ally  applicable  to  the  other.  Crugtr  r.  ,Armtirwg 
etal.  3  Johm.  Ctu..  5. 

A  protest  for  non-payment,  must  appear  under  a  hotarial  seal ;  but  it  is  not  ne- 
cessary that  the  non-acceptance  should  be  certified  in  the  protest  {  for  that  msy  be 
sufficiently  established  by  oiher  evidence.  Morrit  v.  Foreman,  1  DalL  Hep.  193. 

Protest  in  case  of  non-payment  or  non-acceptance,  is  unnecessary,  in  the  ease  of 
an  inland  bill  of  exchange.  MtUer  v.  Hockley ^  5  John»,  JRep.  375. 

After  bill  has  been  protested  for  non-acceptance,  and  due  notice  given,  protest 
aud  notice,  in  case  of  non-payment,  are  not  oeccssai^  to  chai^  the  endorsers,  ibid. 
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If  several  partners  draw  a  bill  in  the  name  of  the  firm  upon  cb.  u.  >.  i. 
one  who  is  a  member  of  it,  no  notice  of  the  dishonour  is  neces-  gj^jJ*'^*  jj 
sary,  for  each  must  be  presumed  conusant  of  the  acts  of  the  ' 

other  ;(1)(0  and  in  the  common  case  of  a  bill  drawn  by  A.  on  B.  /jn  porthcous 
where  the  drawer  said  before  the  bill  became  due  that  it  would  v-  Parker, 
not  be  paid,  it  was  held  to  be  unnecessary  to  give  any  notice  to   *™^*     ' 
him  of  the  subsequent  dishonour.(2)    So  if  the  drawer  have  no  C^)  Brett  t^. 
effects  in  the  hands  of  the  drawee  at  the  time,  proof  of  this  fact  Eait,  2id. 
will  excuse  the  want  of  notice  to  the  drawer  in  the  case  of  &ii .  .g. 
inland  bill,  or  of  a  protest  in  a  foreign  one  ;(3)  though  in  an  ac-  dike  o.  Boiu 
tion  against  the  endorser,  who  has  no  concern  with  the  accounts  »*°>  |^* 
between  the  drawer  and  acceptor,  the  regular  evidence  must  be 
given  ;(4)  but  even  here  if  the  endorser  expressly  promise  to  pay  (*)^|J}^®*  ^• 
it  after  its  dishonour,  this  is  sufficient  to  charge  him,  whether  N.  p.  202. 
such  promise  be  made  to  the  plaintiff,  or  any  other  person  at  that  ^5%  i^^,.. 
time  a  holder  of  the  bill.(5)  Robertsoo,  7 

When  the  drawer  brings  an  action  against  'A««cc«p^ar  for  not  ]^^^*'^_ 
paying  the  bill  to  a  third  person,(6)  or  his  order,  he  must  prove  worth,  13 
the  acceptance,  that  the  bill  was  presented  for  payment,  dis-      ^  ^^' 
honoured,  and  returned  to  him.   The  bare  production  of  the  bill  W  Simmonds 
with  a  receipt  endorsed  on  the  back  of  it,  will  not  be  sufficient,  i'^™]^!^' 
for  that  is  prima  fade  evidence  of  a  payment  by  the  acceptor.(7) 

Of  the  evidence  in  aciiona  on  poKciee  of  assurance,  ^^'  ^*  **• 

Anotrkr  simple  contract,  which  is  always  reduced  inta  wri- p^|.^.^^  ^ 
ting,  is  a  policy  of  as8urance.(ti)  Anaraoce. 

A  protett  of  an  inland  bill  or  promissory  note  ii  not  nece«MU>jr,  nor  it  it  eTidenee 
of  the  tJMits  stated  in  it.    The  Union  Bank  ▼.  Hyde,  6  Wheat.  Rep.  572. 
•  The  eertifieate  of  a  notary  pablie,  under  his  notarial  seal,  vk  prima  facte  eTidenee, 
that  the  person  who  oses  it,  and  signs  a  eeriifioate,  is  a  notary  commissioned  by  the 
'Gofcmor.    Brewne  v.  Pha,  Bank,  6  Set^g,  &  R.  Rep.  484.    . 

A  notarial  protest  is  evidence  of  notice  to  the  endorser  of  a  promissory  note,  and 
■on-payment  of  the  drawer,  lAid.— Am.  £0. 

(/)  If  one  partner,  10  a  yoyage  on  joint  aeeouot,  be  anthorised  by  the  others  to  take 
aaooey  on  the  credit  of  the  whole  eooeem,  and  draw  bills  therefor  on  a  house  in  «im- 
Mterdam,ntkd  the  partner  uke  ap  money  and  draw  a  biU  for  the  same,  directing  it  to 
he  charged  to  the  account  of  all  the  partnen,  but  it  is  signed  by  himself  only,  it  seems 
■oeh  bill  tt  binding  on  all  the  partners}  at  least  equity  will  entbree  payment  thereof 
afainit  all  the  partners,  in  fa?oar  of  the  payee  of  the  bill,  who  has  trasted  the  mo- 
ney on  the  faith  of  the  joint  credit.  Van  Reimedyk  ▼.  Kane,  1  Gall.  Rep.  630.^ 
Ait.ED. 

Intttrance. 

(u)  The  digest  of  eases  on  the  law  of  insorwiM,  are  eollceted  in  as  small  a  ipaee, 
M  their  nnmber  and  importance  will  admit. 
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PartH.         To  Bttpport  his  action  on  this  instrument  the  plaintiff  must 

policies  of   pfQy^  ^iie  defendant's  subscription,  and  the  interest  of  the  plain- 

.  tiff  or  other  persons  in  whom  the  interest  is  stated  to  be.    The 


The  poUcy  andita  cojutntctiotu 

The  risk  anderUken  in  a  poliey  of  insuniDce  it  to  be  deteribed  with  reatoiuble 
and  eonTeoient  certainty,  and  the  inraren  are  not  liable  for  any  low  incurred  in  anj 
Toyai^e  or  rink,  materially  different  from  (he  risk  described.  Maniy  v.  T%e  JJ^ 
Staiea  Mwrne  &  Fire  HMurance  Companjf.  9  Matt,  Rep.  85. 

A  retpondefiUa  interest,  as  well  as  a  bottomry,  mast  be  speoifioally  described  in 
the  policy.    Jermingt  v.  Int   Vomp,  Perm.  4  Mnn.  Rep.  S44. 

All  goods,  the  traffic  in  which  is  not  (xrohibifd  by  the  law  of  this  country,  are 
lawful  goods  within  the  meaning  of  lb*  policy.  Seton  et  oL  v.  Low,  1  Jofau.  Cog, 
1,  5.  p.  Gardiner  et  al,  t.  Smiih,  ihid.  141.  Skidmvre  et  a/,  t.  Ditdmiy^  %  JakM. 
Cat.77, 

A  contract  of  inturancr  made  on  a  voyage  which  is  opposed  to  the  Common  Sta- 
tnte,  or  Maritime  laws  of  the  country  where  it  is  effected,  is  Toid.  Craig'  v.  T%e 
U.  Statet  Int.  C^mp.  1  Pete^t  Rep.  410. 

Sailing  under  a  Rritith  license  during  the  war  between  the  United  Statet  and 
England,  reodend  the  to} age  illegal.  Und. 

A  factor  who  has  a  lion  on  goods  in  his  possession,  has  sn  insorable  interest.  RmM- 
tell  V.  The  Union  Int.  Comp.  C.  C.  ^pril,  1806,  M.  S.  Rep. 

Although  they  be  eonirabaod  of  war,  ihid,  Juhel  v.  Rhanelander,  9  Jbhm.  Cdt. 
12  0.  S.  C.  in  Er  ibid.  487. 

Or  the  traffic  in  ihem,  prohibited  by  treaty  with  foreign  nations.  Seten  et  of.  v. 
Law,  I  Johnt.  Cat.  X. 

Or  owned  by  the  subject  of  a  belligerent  nation.  SkidmoreetaJL  r,  Detdoi^,  2 
Johau.  Cat,  77. 

Th^  owner  of  a  fesael  mortgaged,  or  hypothecated,  has  an  interest  which  he  may 
insure  generally,  and  without  specify  tng  its  nature.  Kenny  v.  Clarkton  et  a/.  1  Jahnt. 
Rep.  385.     Higgintan  v.  DalL,  13  Matt,  Rep.  96. 

Where  the  policy  states  ihe  insurance  to  be  for  account  of  .4.  it  is  equiTalrnt  to 
a  representation  that  A.  is  owner.  Kimble  et  al.  v.  Rfdnelander  etaLS  Johns.  Cat, 

130. 

If  any  of  the  terms  used  in  the  policy  have,  by  the  known  usage  of  trade,  or  by 
tiae  and  practice,  as  between  assurers  and  assured,  acquired  an  appropriate  sense, 
they  are  to  be  construed  according  to  that  sense.  CoU  etal,v,  Cwn,  Iha.  Camp.  7 
Jobm,  Rep.  385. ' 

Goods  laden  on  deck,  are  not  covered  by  a  poliey  on  goods  or  cargo,  unless  cx« 
pressly  mentioned.    Lenox  r.  The  United  Int,  Comp,  3  Johns.  Ctu.  178. 

Quere,  Whether  a  parol  insurance  is  valid,  dubitatur.  Smith  et  al,  v.  OdSm,  4 
Teatet*  Rep,  468. 

To  determine  a  question  of  sea  worthiness,  the  nature  of  the  voyage  is  to  be  eon- 
ndered.    BeU  v.  Read  etaLi  Sinn  Rep.  127. 

Where  a  master  of  a  ship  insured  the  property  on  board,  whose  only  interest  was 
his  commissioos  on  the  homeward  cargo,  it  whs  held  that  such  oommiasions  wera 
insurable.    Bolbroeft  adm.  v.  Brown,  2  Matt.  Rep  280. 

The  plaintiff',  in  expectation  of  goods  to  be  shippt  d,  on  his  account  and  risk,  on 
board  a  certain  vessel,  effects  an  insurance  ;  no  such  goods  are  shipped,  but  crrtain 
other  goods  are  consigned  to  him  in  the  same  vessel  on  neoount  and  risk  of  the  ship- 
pen,  of  whom  the  plaintiff' wai  a  erediior  and  general  ageotf  a  partial  kw  entnes ; 
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intereatiR  the  >hip  mi;  be  proved  bypoBseMion.or  artsof own-  ch.n  s 
ership, withoot  the  prodnction  oftbe  roister  i(l;  and  indeed  the  J""'*"" 
certificate  of  regiitry  is  bo  evidence  of  tiie  plaintiflPx  interest 


bul  (hr  [iltiniiffunnot  roennriigiirHtthe  nn<l-'rwrilei- for  taoh  loii,  i.ni)  ihil]  have  '  , 
*  rrlurtinr  t'l'i-iiiiuni  Tepfmti.Jlkiruen,iiid.S6S.  Mvrragri,,!  y.  Ctil.  lrD.\'E 
Comp.U  AMi.  Rep.SOi.     FmlmaeT.  Fhm'dx  Iju    Camp.ibid  'tii.  y^■ 

Neiihrri  I'm  orthepi-ooMi]!  oCihe  ouiwunleirito,  iltitrojeil  bj  fin-  HI  arnrelgn '"" 
porl,iiard>n»gc  l»  tiK  fPtMli  from  ■ormi  iikI  etimiitc,  mrin  evirhordinirj  n-^ 
pprxlilDrr  ar]>roiri(iani  bt  waiTiFii  oreci'tinvh  plMfl  on  bmnl  by  ih<'  gnvfrnnrni,  l^"' 
nor  the  iijuibl-;  (irningioTii  tcurl  (laring  in  embarica,  are  loMn  ulrhin  ■  pnlici  H'^ 
orinfaniiK'',^nft  ihK  aiuil  riiki  nii  *  T««rt  tnd  a rpi,  la,  at  Obd/'smt  Ibrrigo 
pnfi,Jor  Ihr  puTpcK  of  iellmg  Ihp  9utwardt  and  /ntrcjumn^  Q  return  carjo.  Atur- 
Un  ei  a/.  •-  TAe  Saltm  hi.  Co.  3  Mait.  Rep.  4SU. 

Whrrc  1  triKl  ii  innnd  at  ■od  frvm  CalciMa  lo  >  port  uT  diKhargc  in  tha 
Urtited  Stata,  md  •■!  pro»rd  la  be  not  •ravonhr  «Aen  >Ae  (otlerf,  i  pi  ihc  poliaf 

T^y/wf.  Z/>»rJI,S  Jftut.  A<^.  3St.  Videi>cteraM  of,  T,  />Artiix  /w.  Cd.  3 
Str^.  U  H-  Rep-  ii. 

So,  ahrrr  1  pnliar  of  innnnae  la  alTpoted  on  efTcMa  on  boaril  a  ihiii  Troni  Bor. 
deaux  ra  India,  ihr  H>k  t"  fiii'nh  whrn  ihp  ahip  ihall  \an  uMj  •rrivrd,  tliF-  cargo 
Un(l-d  and  in>-al«)  in  Ihe  prodner  nT  India,  Anoiher  innrano*  it  efTi^eird  npna 
effvwi  •«  l>nar<l  the  lame  thip  in  InAi  to  a  part  of  diiiharge  in  tlh-  United  State; 
with  liberty  loitnp  and  trade  ai  ihr  hie  of  Franc*,  Uc.  the  riik  "in  Bomnii'iMa 
when  the  outvatil  imannee  Miaea,  vhwh  it  wai  onderMoad  waa  in  cmiiintiv  till 
Iha  outvanl  ear|o  nf  merchaadlM'  and  monrj  «ai  dnfinaMi  of,  and  (he  rriam  eirga 
on  board."  The  ihip  arriTi^  at  Svmatra,  di^maed  at  part  of  (b«  cmp)  for  pn^ 
duDc,  viih  vhieh,  and  ih«  mimind-T  nf  thr  ouivard  narfn,  on  ihr  n  |>uri  of  hoili- 
litlri  betHf en  Great  firttiwi  and  France,  At  deparlnl  f(rlh>-  Itleif  l-\wiee,  >hrre 
the  remaioder  of  the  nulwaid  onrg'i  wai  inirMnl  in  the  prodnea  oT  llie  iiland,  >DlI 
the  ihip  arrirrd  lafi-lT  to  tht  Uinled  State;  Hid. 

li  aubeldiibM  Ihi^  acoond  pcilirv  aitactird.and  thrrefnrc  (hat  the  premium  «ai 
not  rrturiiable.      Cleveland  t.  FeHyplace  el  at.  ibid.  3H. 

An  inaar>nee  "on  ibe  <Mi|pi  or  rri-i|bt  ofaihiphMh  or  either  lo  the  amoanl  in- 
iiirrd,  (allied  at  the  turn  iamred,"  it  an  inaoranee  of  Fr-ighlti-  eargr),  il'in  ihe  erent 
of  Biaurril  haling  bnlj-  ont  apeeiM  nl  ulerrM  on  board  |  and  if  he  hiti-  bi'ih,  then  it 

jeeii  reapeetinlT.     Farit  f .  JWvAiiry^vrt  hu.  Ca  Und  Wi. 

An  axignniCBi  of  a  pnliaj  axihoui  m^iar  to  (he  underTriien,  Ktli  an  equilabia 
intereM  in  (he  aMJpiK       IVat.JUd  t.  MarUti,  S  Mam.  Sep.  Ml 

Bamr  pani  In  At*  Fiirib.  Earl  t.  Siaw,  1  JM».  Cat  319.  Scil  vide  CarroO 
Aof.  •.  7««  Awtenjfdr.  Jfu.  Ce.»  Mau.Rep.  ilS. 

Wbm  an  inaanaer  it  oude  by  one  in  ha  own  nanw  ooir,  M  properlj  vilurd, 
and  it  aftvrwaiih  appeared  Ibat  thr  InmrFd  wu  o*ner  but  cTa  moiei) ,  lie  ihall  re- 
•ovrr  buo  n.oirtT  of  Ibr  Mm  inanrrd,  in  etae  of  a  Iota.  Bommi.  J  awi.i  Mam. 
aep.Wr.  HaneBr.  The  JViv  England  Mar.  Im.Ci  iUd-tt.  Pennmi.  Urd, 
t  Da.  SI.     Luirreaee  t.  Fan  Btrne,  1  Cidnei' Bep.  376. 

Undrra  pnlHj  m  a  dia-itt,  "fnre  froia  averagr,"  bat  in  vUab  j'Uisnni  miike 
Onr  oTibe  perila  inanred  ^inM,  iflbehos  of  the  chariot  be  (brown  oiri-iiaii(il  in  ■ 
aom,  II  i*  a  tnul  loaa,  and  the  ioanrrd  ia  rntidnl,  on  abandoninj;,  in  r'cover  ■■ 
for  (Ooh,  though  ibc  euriigr  he  on  ilpek.  Judah  t.  BaitdaU,  !  J\'  T<"  k  Cat.  ia 
£>-.  334.  Oardiarretal.v.  Smith,!  Mmi.  Cat.  m  fandenhanel  \  V.  Staltt 
In*.  Ce.  IJolau.  Sep.  iM.    Motet  el  lU.  i.  C«f.  Au.  C*.  S  Da.  -210 

A  potior  OD  loadi  "  BMil  tvewj-fcor  boon  kfter  ihaf  ■•  bbdcd/'  « 
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Purt.  IT.  without  also  proving  possessioD.cl)  Where  the  insiiraiice  is  on 
AMorinee.  S9^^^»  the  interest  in  them  has  been  generally  considered  as 
..._^  proved  by  production  of  all  the  usual  documents,  suck  as  bills 

(l)Piriev. — 

A         I 

A  TaonT'ssS   ^^'^■^^J'^''^''  boon  after  aU  the  goods  are  landed.  Gardmer  t.  Smth,  1  Jofuu.  Cat, 
'  141. 

If  a  policy  eonUins  theaiual  warrantj,  '*  that  corn,  Ito.  shall  be  froi»  aterage  vio- 
der  7  per  cent,  uoleas  ^f  Deml,»*  the  hisurcrd  can  only  reeoter  for  general  sTrrage, 
or  for  an  actual  as  dittinguUbed  from  a  technics  total  Iom.  Xe  Roy  v.  GoTemeur, 
ibid,  ^6.  Mag^prathet  al,  ▼.  Chitrch,  I  CaintM*  Rep.  196.  SVdkonetal,  ▼.  Col. 
Int.   Co.  3  Do.  108.  S,  C    On  a  new  trial,  1  Johnt,  Rep,  30 L 

The  date  of  a  policy  is  not  conclusive  eTidtrnce  of  hs  execation.  Earl  v.  Sftair, 
1  Johnt.  Cat.  313. 

A  policy  with  a  writtpo  clause  *'  againit  all  risW*  was  held  to  protect  the  insur- 
ed against  t  Yery  Iom  hnppfning  during  the  voyage,  except  soeh  as  might  arise  from 
his  own  sets.     Goix  v.  Knox,  ibid  337. 

If  a  vessel  be  describfd  at  an  "  ^American  tfdpt**  it  is  an  implied  warranty  that  she 
is .^mmcan,  ibid.  S.  P.  Murray  v.  I'he  U-  Statet  hu,  Co.  2  Johnt.  Cat.  168.  Bar- 
ker V.  The  Phanix  Int.  Co.  8  Johnt.  Rep.  237.  Fandenhetrvei  v.  The  U.  State* 
Int.  Co.  8  Jotmt,  Cat.  127.  Reversed  in  the  Court  of  EiTor.  ibid.  But  the  ground 
of  reversal  was  upon  the  question  of  thr  concltuivenett  of  foreign  teniencet.  Bat' 
kin  V.  The  JV*.  York  Int.  Co,  ibid.  173,  n.  Muckiev.  PleoMtntt.  2  Binn.  Rep.  370. 
IRggint  V.  Uvermore^  WMan.  Rep.  106.  Athertwi  v.  Browne,  ibid.  153.  Van 
denheirvelyi.  Churchy  2  Johnt.  Cat-  173,  n..— Vide  ante,  105,  note  (z.) 

A  warranty  of  American  property  amounts  to  an  eogngement,  not  only  that  the 
property  was  American,  at  the  time  of  insurance,  but  that  it  should  not  lose  that 
charMCter  during  the  voyage,  by  any  act  or  omission  of  tlie  assured  or  his  sgents,  and 
that  it  shouM  have  all  the  necessary  documents  to  establish  its  neutrality,  if  ques- 
tioned, required  by  treaty,  or  by  the  law  of  nutions.  CalbraitJi  v.  Grade,  C.  C 
Aprils  1805,  M  S.  Rep.  CaUuntn  v.  Int.  Co.  Penn.  1  Ann.  Rep.  293.  Gfijitk 
V.  Int.  Co.  JV*.  America,  5  Do^  464.  Ludlow  r.  Union  Int.  Co.  2  Scrg.  &  R.  Rep. 
119. 

The  clause  of  warranty  **  free  from  any  charge,  damage, or  loss,  which  might  ariie 
io  eoQsequenoe  of  seisure  or  detenticm  of  the  goods,  lor  or  on  aceoant  of  any  illicit 
or  prohibited  trade,"  was  introduced  mto  the  policies  of  this  country,  about  the  year 
1788,  to  prevent  disputes  concming  hMseaby  aaifare  for  breach  of  the  revenue 
laws  of  fortign  countries.     Smith  «.  Del.  Int.  Co.  3  Serg.  &  R.  Rep.  82. 

When  the  plaintiff  may  recover  thi  whole  amount  msured,  althnqgh  having  aa 
interest  only  in  part.    Vide  Davit  ▼.  Boardman,  12  .Maft.  Rep.  80. 

A  polie>  eontaioefl  a  memorandum  "  that  salt,  Itc  ai^d  all  articles  thai  are  perish- 
tble  in  their  own  nature,  are  warranted  by  the  asMired  free  frtNoa  average  anleasge- 
cral,  Ibc.  and  sugar,  See.  tittns,  hideo  and  tobaeeo,  are  warranted  free  from  ave- 
age  omler  7  per  c>  nt,  unless  fcener»l,**  a  quantity  of  deer  skioa,  part  of  the  cai^, 
vere  damaged,  by  which  a  loia  of  10  per  eettl.  oo  the  cargo  was  o— asioned.  It 
vas  held  that  the  deerahins  wore  ineluded  under  the  l«st  clause,  and  tberefisre  the 
assured  was  entitled  to  recover.  BakeweU  v.  The  U»  Siaiet  hu.  Cs.  2  Jokao.  Cat* 
146. 

A  vessel  iosared,  with  an  exeeptioo  of  Fremdk  risks,  was  eaptnred  by'  a  FrenA 
pri^-ateer,  and  after  bemg  detained  four  d«ys,  re-«apt«reU  by  a  Bridok  frigate,  and 
•ondemned  as  French  property ;  it  was  held  the  insured  ooaM  not  recom.  Roget 
V.  TTkvrftoi,  ibid.  248. 

Wiieri  dried  Ssh  was  enumerated  as  free  from  average,  it  vas  held  not  to  extend 
to  pickled  fish.     Baker  v.  Ludlow,  ibid.  289. 

In  a  pol'cy  oo  a  vessel  at  a  dwt  ^nt  port,  tipm  whence  she  is  to  sa3,  and  stated  to 
he  there  oo  a  oenan  day  $  **  at  andfrom^  mean  the  di^  on  which  she  is  BcnUooed 
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of  parcels,  costs  of  outfit,  the  bills  of  lading  signed  by  the  mas-  Ch.  n.  s.  i. 
ter,  specifying  the  goods  received  on  board,  and  for  whom  he  is  Awuninoe. 
to  carry  them,  custom-house  clearances,  and  such  other  papers  ....^.....^ 

to  be  ihere,  and  the  policj  takes  eflfeet  from  thence.     Kemble  v.  Bo-ame,  I  Cainet* 
Pep.  75. 

The  two  per  cent,  deducted  from  a  total  lots,  is,  in  cUses  of  disaster,  a  part  of  the 
premium,  ibitlf 

A  gfneral  policy  without  any  warranty  made  by  a  neutral,  covers  war  riska  of 
all  kinds  and  against  all  countries,  and  a  false  clearance  is  immaterial,  and  need  not 
be  disclosed.     Bamewall  r.  ChurchyUnd.  217. 

Under  a  policy  on  g^KxIs,  the  insured  need  not  disclose  that  his  interest  is  only  of 
an  undivided  part,  but  may  recover  aoeordinfi;  to  his  interests.  Lurvrence  et  al.  v. 
Vanhome  et  al,  ibid,  276.  Lawrence  ?.  Sebor,  2  Do.  203.  Pott  et  at.  ?.  The  Ptia. 
nix  ln».  Co.  10  Johnt.  Rep.  79. 

A  representation,  that  a  roan  has  been  nataralised  <*  rince*  a  particular  time 
doea  not  mean  **  ever  rince.**     Cottlon  v.  Bovme,  1  Cainei*  Rep  288 

If  both  insured  and  insurer  on  a  policy  containing  the  usual  close  of  warranty 
against  contraband  gootls,  know  there  are  contraband  goods  on  board,  the  warranty 
will  apply  only  to  the  goods  insured.     Bovme  v.  Shav,  ibid.  489. 

In  a  policy  on  commissions  on  lawful  goo<ls,  the  warranty  Mguinst  contraband  ia 
not  broken,  though  the  assured  be  captain  and  consignee  of  illicit  articles,  shipped 
on  board  without  the  knowledge  of  the  underwriter.  Depeyiter  et  aL  v.  Gardner, 
i6id.492. 

In  a  policy  effected  in  Mv  Tork^  on  goods  at  twelve  centt  per  pound,  the  weight 
will  be  determined  by  the  EngHth  standard,  though  the  invoice  specify  the  weight 
to  be  French,     Grade  v.  BownCy  9  Cidnet^  Rep.  30. 

A  voyage  from  one  port  to  another  through  an  intermediate  port,  where  the 
goods  are  to  be  landed  and  re-sbipped  to  the  port  of  their  ulterior  destination,  may 
be  insured  as  a  vo^rage  from  the  first  to  the  second  pori,  without  mentioning  the 
third  port.     Steinbaeh  v.  The  Col,  Int.  Co.  ibid.  129. 

When  a  policy  is  clear,  certain,  and  unambiguous,  as  to  the  voyage  insured,  pro-     ^ 
positions  asking  the  rate  of  insurance  for  another  voyage,  cannot  be  resorted  to,  to 
abew  that  the  voyage  insured  was  meant  to  be  restricted  to  that  deaeribed  in  the  pro- 
poaition.     Vandervoort  et  al.  v.  Smith,  ibid.  155.      Botany.  Del,  Int,Co,  C,  C. 
^prily  1806.  M,  S,  Rep.     Cheviot  v.  Barker,  2  Johnt.  Rep,  346. 

If  the  acting  partner  in  a  concern  of  two,  cause  an  insurance  to  be  effected  for 
the  amount  of  his  own  share,  and  the  policy  state  it  to  be  oo  his  own  account,  but 
retain  the  general  printed  words,  "  whomtotver  elte  it  mtuf  concern**  the  insurance 
will  be  held  to  have  been  mikde  on  the  joint  account,  if  such  appear  to  have  been 
the  intention  of  the  assured  from  his  letters,  which  may  be  resorted  to,  though  ne- 
ver shewn  to  the  underwriter,  who  subscribed  on  seeing  instructions  to  insure  only 
CD  the  separate  account  of  the  acting  partner;  under  such  circumstances,  if  the  po- 
licy be  for  half  the  cargo,  and  on  capture  half  be  condemned  and  half  be  acquitted, 
the  assured  can  recover  only  a  oioiety  of  the  turn  insQred.  Lawrence  v.  Sebor,  2 
John*.  Cat.  203. 

If  an  insurance  be  on  a  return  cargo,  beginning  the  adventure  <*from  and  imipe- 
diately  after  loading  thereof  on  bfmi*d  the  said  veaseP*  at  the  port  of  destination, 
with  liberty  to  touch  and  trade  at  the  intermediate  ports,  the  policy  will  not  co- 
ver the  outward  cargo  from  the  port  of  destination  to  one  of  the  intermediate  ports, 
though  the  vessel  was  obliged  to  carry  it  there  in  consequence  of  her  being  refus- 
ed permission  to  enter  that  of  her  destination.  Graves  v.  Marine  Int.  Co,  2  Comet* 
Rep.  338. 

If  the  articles  contained  in  the  memorandum  in  a  policy  respecting  corn,  &c.  phy- 
sically exist,  the  onderwriter  ia  not  liable  for  a  total  lost  oo  aocount  of  their  being 
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Ptrt.  n.     as  may  be  thosght  neesasarj  to  subatantiate  his  right  to  the  pro- 
^^^^^^^^^      The  plaintiir  most  then  prove  that  the  ship  sailed  on  her  yoj- 


perfeetly  roiteo  |  and  when  the  ataared  reau  oa  a  lota  of  vojage  to  warrant  hia 
co««ry,  hf  ibonld  thew  it  moat  elearly,  and  of  ttiia  a  tunrey  ia  alwaya  proof  of  good 
fiuth.  MitMon  v.  7^  Colum,  Im.  Co.  S  Cainea*  iUp,  108. 

To  bring  a  eaie  within  the  warranty,  tbfre  muat  be  iwth  a  aeizore  and  proof  of  an 
iUieii  trade.  An  allegatioo  that  the  aeisare  waa  made  for  a  prohibited  trade,  it  not 
enough.  Smiih  v.  Delaware  Ina.  Co.  S  Ser^.  &  B.  Sep,  fti. 

Ami  it  moat  rxpreaaly  ap|)car,  by  the  aenieoee.  that  the  gooda  were  condemned 
on  aeoovnt  of  lUioii  or  prohibited  trade.  Faudel  etoLw*  Phamx  Bu.  Co.  4  &r^. 
&  /r.  Bep  «. 

Where  the  poliey  pro^idra  agaanat  illieit  ti-ade,  and  the  veasel  it  allowed  bj  the 
eaatom  bonae  to  elear  out  regularly  with  illieit  artielea,  yet  it  the  poliey  Iberebj 
Taeated.  Tucker  t.  JuJtel  etal,l  Johne,  Hep,  90. 

An  insnranee  waa  t-f&eted  with  the  following  memormndom  :  **  The  tcokI  aaik 
nnder  a  tea-letter,  withoni  a  rrgitt«'r,  property  warranted  American:*  it  waa  held 
parol  evideooe  eould  be  admitted  to  prove  what  waa  meant  by  a  aea-letter.  A  oer- 
ti6cate  of  pro|»erty  iaaaed  at  the  eustom-hoaae,  waa  a  tea-letter  within  the  meaning 
of  the  policy.  SteigtU  t.  Rhindander  ei  aL  8  JoAnt.  Bep,  531.  Contra  8.  C.  in  So- 
preroe  Court,  1  JoAnt  Bep.  DHt. 

If  a  policy  eontain  the  worda,  <*  on  a  voyage  from  JWw  York  to  Barbadnee  and  a 
mai  ket,*'  the  inanred,  by  the  otage  of  the  Weet  India  trade,  haa  liberty  to  go  hoaa 
fide  from  itiand  to  ialaod  in  the  Weet  Jndiee  until  he  haa  aold  the  whole  of  hit  cargo ; 
and  he  may  aell  a  part  of  hia  eargo  at  one  ialaod,  and  part  at  another.  JdaxweU  t. 
Bobimon  et  al.  Odd.  333. 

IVhere  a  veaael  waa  «alaed  at  S,000  dollara,  and  intored  for  that  aom,  and  there 
vat  a  prior  ioaurauce  for  3,000  dollara,  the  intured  waa  allowed  to  prove  that  the 
veaael  waa  worth  enong^  to  cover  both  policiea.  Kenny  v.  Ciarkeon  et  aL  ibid,  385. 

Where  a  printed  blank  policy  on  cargo  w«t  na^rd^  and  the  blank  filled  up  for  an 
inauranee  on  profits,  and  the  valuation  in  writing  taken  in  coaneetkm  with  the 
printed  worda»  wat  a  valuation  of  the  goodt  and  not  of  the  profita.  it  wat  held  that 
parol  eridenee  waa  intdmiaaible  to  explain  the  intention  of  the  partiea,  there  being 
DO  ambiguity  in  the  worda  aa  they  atood.  Munfird  v,  MaUeit^  ibid.  433. 

Every  policy  on  pi  ofita  mutt  of  neoeaaity  be  a  valued  poliey.  ibid. 

Where  a  poTicy  eontaint  no  warranty  of  neutrality,  or  of  the  charaeter  of  the  aea- 
ael,  the  inaurera  takr  upon  ihemtelvet  hII  ritka,  beU^rent  aa  well  aa  neutral.  JBI* 
lift;  et  al  V.  Scoit  et  al.  S  JoAno.  Bep,  157. 

If  the  national  charaoter  of  a  veaael  be  not  warranted  or  repreaented,  it  ia  not  is* 
eombent  on  the  intured  to  ahew  that  the  had  a  aea-letter,  or  other  proper  doco* 
menit  on  board,  required  by  the  lawi  of  the  country^  or  treatiea  with  foreign  powera. 
ibid, 

GkxKia  were  insured  from  AHatao,  in  the  laland  of  Cuba^ "  beginmng  the  adven- 
ture, Ucfrom  and  immediately /oUoitHnj^  the  lading'  thereof  an  board  of  the  veetel 
ai  J^evitaa  in  Cuba  :**  the  vt^tat*  1  tailtrd  with  a  cargo  of  goodt  from  JVew  York,  and 
arrived  at  ^evitae,  but  not  being  allowed  to  land  the  goodt,  except  a  tew  trifliog 
artioltt,  the  tailed  frr>m  Mvitat  with  the  outward  cargo  on  board  for  Jamaica,  and 
while  going  there  waa  wholly  lott  by  the  perila  of  the  tea.  It  wat  held  that  the  po- 
licy did  not  atueh  on  the  outward  cargo,  which  eontiuoed  on  board  at  Mritae,  and 
aniil  (he  vemel  wat  lost,  and  the  intured  were  only  entitled  to  a  return  of  premium. 
Bichardi  v.  The  .Marine  hie.  Co,  SJohne,  Bep.  807.  &  P.  GraveeetoL^.  Mh 
fine  Ina.  Co.  «  Cainei^  Bep.  339. 

The  Jnautf^B  ia  alwaya  auppoaed  t9  be  toquauited  with  the  aituatioa  and  topogri* 
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age ;  and,  in  case  there  be  any  warranty  in  the  policy,  that  he  ch.  ii.  •.  i. 
has  complied  with  it ;  that  the  loss  happened  by  one  of  the  pe-  P»i'«>«*  ^ 
rilg  mentioned  in.  the  policy,  during  the  course  of  the  voyage,  ' 

■'  I  II  I  I  I  ll.lll  II  III.!.  II.  — .^^— ^— ^— ^»^— ^^— .^i», 

phy  of  the  iihiees  to  whioh  the  Tesiel  is  destined.  De  hmgnemere  ▼.  JV*.  I>rfc  five 
Jtu.  Co.  10  Johm.  Rep.  120. 

Misrepresentations  to  sfTt'ct  a  poliey  wiU  not  be  presumed.  Pine  et  aL  v.  Fa* 
nuTum  ettiLS  TtaUt*  Rep,  30. 

A  vessel  was  iosared  "  at  and  from  Caicatta  to  JVHv  ForJb,  with  liberty  to  toueb.  / 

at  J^adra»  for  trade,  and  tQ  take  in  part  of  her  cargo  there;"  the  vessel  went  to 
AiuibrUt  and  sailed  from  thence  direct  to  Mw  Fork,  without  ever  going  to  C<Ur- 
eutta  /  in  an  action  brought  by  the  insured  to  recover  back  ihe  premium,  it  was  held 
he  was  entitled  to  recover  it,  as  the  risk  never  attached.  Murray  v.  Tfte  Colum, 
In$.  Co.  4/sAiM.  Rep.  443. 

Where  the  policj  never  attaches,  as  if  the  vessel  never  sails  on  the  vojage  insured, 
or  if  it  becomes  void  bj  a  failure  of  the  warranty,  there  being  no  aetunl  fraud,  the 
insured  is  entitled  to  a  return  of  the  premium.  Ddaeigne  v.  (7*.  Statet  his.  Co. 
1  Jokru.  Caa.  310.  Jhtgfuet  v.  Rhineiander,  iUd.  360.  Murray  v.  U.  Statet  Itu. 
Co.  S  Do.  168.  Jackion  v.  JV.  Tork  Itu,  Co,  Md.  191.  Robertton  et  al.  v.  The 
Untied  Jbu,  Co,  ibid  250.  Forbee  v.  Ckarch^  3  Do.  159.  Oravet  v.  Marine  Ins, 
Co,  S  Caineo'  Rep.  339.  Murray  v.  CoL  Ine,  Co,  4  Johna,  Rep.  443.  Richards 
▼.  Marine  Ins,  Co,  3  Do,  307. 

Under  the  usage  in  respect  to  missing  vessels,  interest  is  to  be  calculated,  in  all 
eases,  from  the  expiration  of  twelve  mootlis  and  thirty  days  after  the  period  when 
the  vessel  was  last  heard  of. .  ffallet  et  al.  v.  Pkmrnx  Int.  Co,  C.  C  Oct,  1808,  M, 
Sm  Rep, 

A  vessel  was  insured  from  ,^ew  Tork  to  ^antxf  the  policy  contained  the  follow- 
ing clause :  *<  Warranted  not  to  abandon  in  cote  of  capture  or  detention,  until  eix 
months  after  proof  thereof,  or  until  coiutemtuUieni  also  Jree  from  seizure  or  detendon 
in  port,  and  not  to  abandon  in  consequence  of  being  turned  away,  or  for  having'  been 
cartied  into  a  Britiiih  port  J**  ^  The  ship  sailed,  and  had  her  regist»;r  endorsed  bv  iwo 
British  cruisers,  ^  not  to  enter  any  port  tf  France  /"  having  met  with  a  gale  of 
wind  near  BeUe-lsle,  she  went  th<^re  for  a  pilot,  ami  was  ohased  by  a  British  cruiser 
undt^r  the  isUnd'S  lec}  and  having  taktn  a  pilot  on  board,  she  lay  to  an  hour,  a  league 
from  the  shore,  and  thirty  miles  fi'om  Mmtz,  in  consequence  of  the  fog ;  and  while 
in  this  situation,  a  league  and  a  half  from  the  principal  fort,  and  iieai  ly  in  reach  of 
cannon-shot,  the  ship  was  taken  possession  of  by  a  French  armed  boat,  carried  in 
under  the  gnns,  claimed  as  a  prise,  and  condemned  utider  the  MiUm  decree  %  this 
seicure  was  hteld  not  to  be  wllhin  the  meaning  of  the  clause  in  the  policy,  that  the 
assured  were  entitled  to  recover  for  a  total  loss,  and  the  expenses  of  the  captain  io 
endeavouring  to  obtain  a  release  of  the  vessel,  iaeluding  the  wagt'S  of  the  captain, 
from  the  time  he  lel\  the  ship  till  he  arrived  at  JV«w  York,  his  passsge  m<liiey,  with 
eomroissions  sod  interest.  fFatsen  v.  TVie  Marine  Ins.  Co.  7  Johns.  Rep.  57. 

The  insurer  on  a  ship  is  not  liable  for  any  expense,  spi^eificaUy  and  exclusively  fbn 
the  benefit  of  the  cargo,  nor  for  any  mm  per  diem  agreed  upon  by  the  owner  to  be 
allowed  the  captain  while  in  poi-t.  ibid, 

A  policy  on  merchandise  wiU  cover  a  etirricle.  Dnplenty  v.  The  Commercial  Ins. 
Co,  Jinth.^Y,  P.  Cas.  83. 

A  warranty  that  "orders  will  be  given  thai  the  vessel  shaU  not  cruise,"  is  not 
complied  with,  unless  such  orders  be  expressly  given  to  the  captain,  and  an  impli- 
cation from  the  general  iostroctions  will  not  be  sufficient.  Ogden  v.  .^sh,  1  Doll, 
Rep,  162. 

Where  a  policy  provided, "  in  case  of  a  loss,  (he  money  shall  be  paid  within  three 
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PRrtn.     and  by  the  means  stated  in  the  declaration.  In  cases  of  capture, 
Poiici»*t  of  ii^g  proceedings  in  foreign  Courts  are  often  necessary.    Their 


(1)  Aole,  69. 


^  effect  we  have  befok^e  had  occasion  to  consider.d) 


months  after  proof  of  the  Mine,'*  proof  mutt  be  made  to  the  intarer  three  roonthi 
before  bringing  the  suit.  CamberHng^,  JlfCall,  S  DaiL  kep.  280.  S.  C.  3  Do. 
477.  2  Yeate9'Rep,9»X, 

In  jvfifra/,  houtt-hokl  famitore  will  be  eontidered  part  of  the  cargo^  aod  not 
hagga^.  Vanes  Bail^^Dali.  Rep.  970.    S.  C  ^  Yeaiet* Rff.  178. 

In  an  insonner  on  «  Tetarl  for  «  cerutn  term,  **  at  interest  fhall  appear^**  the 
premium  is  to  be  augmented  or  diminished  aeeording  to  the  actual  cargr>  *n\  board, 
from  time  to  time,  during  the  terra  insured.   Pollock  et  al.  ▼.  Dortaldson,  3  DaU. 

Rep.  5tO. 

On  an  open  policy,  the  assured  are  entitled  to  recover  according  to  the  actual 
value  of  the  property,  and  not  its  cott.  Snell  et  al.  ▼.  ne  Delaware  Im.  Co.  4 
DaU.  Rep.  430. 

If  the  policy  underwritten  in  PhUadefpfda  eontuin  a  warranty  r^  American  pro- 
perty, "to  be  proved,  if  required,  in  this  city,  and  not  elsewhere,'*  the  assured  is 
entitled  tn  vindicate  the  truth  of  his  warranty,  not  only  against  a  foreign  condemoatinn 
as  enemies'  properly,  but  against  a  condemnation  for  any  act  or  onaissinn  of  his  agent 
during  the  voysge,  by  which  the  neutrality  is  alleged  to  be  forfeited.  Calhoun  ▼.  /ns. 
Co.  of  Pennstflvama,  1  JSitui.  Rep.  899.  CalbraUh  v.  Grade,  1  Binn.  Rep.  296, 
(«.) 

Upon  an  insurance  for  goods,  the  underwriters  are  not  liable  for  freight  paid  by 
the  owners  of  the  goods  during  the  voyage.  Gibson  v^  The  Pfdlad.  Int.  Co.  ibid. 
405. 

The  assignee  of  a  policy  takes  it  like  any  other  chose  in  action,  subject  t»  all  de- 
dications to  which  it  was  liahle  before  the  assignment.  Roiuoet  v.  TVie  hu.  Co  of 
J^orth  America,  ibid.  429.  Gottrdon  v.  Same,  3  Yeatet*  Rep.  327.  1  Bitm,  Rep. 
429,  n. 

A  policy  on  a  vessel  contained  a  cbiuae, "  that  if,  after  a  regular  survey,  she  should 
be  condemned  for  being  unsound  or  rotten,  (he  uuderwritcrs  should  not  be  bound  to 
pay  their  subscription,'*  the  surrey  and  condemnation,  to  come  within  the  clause, 
must  shew  unsoundness  from  decay,  and  not  from  accidt- nt,  aa  the  eating  of  rats. 
Garrigues  v.  Coxe,  \  Binn.  Rep  592.  Armroyd  v  Union  ln».  Co.  2  Do,  394.  Et 
vide  Steinmitz  v.  U.  States  Ins  Co.  2  Serg.  &  R  Rep  293. 

A  vessel,  stated  in  the  policy  to  be  the  *<  good  British  brig  called  the  John*  was 
insured  al  the  usuhI  sea-risk  premium,  from  Havanrui  to  Baltimore,  with  a  written 
memorandum  at  the  foot  of  the  policy,  that  the  insurance  was  against  the  perHs  of 
the  sea,  and  was  to  end  on  capture.  It  was  held  that  the  words  **  British  brig," 
even  if  a  wsrrHnty,did  not  imply  that  she  was  a  British  registered  vessel,  but  merely 
that  she  was  owned  by  a  British  subject ;  and  it  being  proved  that  the  owner  wu 
a  Scotchman  h\  birth,  and  that  he  navigated  the  vessel  under  a  clearance  and  liceose 
from  the  B'itish  custom  .house  at  ^ev  Providence,  this  was  sufficient,  prima  fade 
to  shew  that  h»-  continued  to  be  a  British  subject,  without  shewing  his  domieil. 
Mackie  v.  Pleasants,  2  Binn,  Rep.  363. 

If  the  insured  make  s  proposition  to  the  underwriters  to  cancel  a  policy,  which 
they  reject,  and  afterwards  assent  to,  but  before  such  assent  reaches  the  asstired, 
they  hear  of  the  loss  of  the  vessel,  the  policy  is  not  cancelled.  Headet  al.  v.  PrO" 
vidence  Ins.  Co.  2  Cranch*s  Rep  127. 

If  it  he  inserted  in  a  |>olicy,  that  "  the  insurers  are  not  liable  for  seizure  by  the 
Porfr/^ese  for  illicit  trade,  ''and  the  vessel  be  seized  and  condemned  by  the  Por^ 
tuguese  government  for  an  attempt  to  trade  illicitly,  the  under  writers  are  ooi  liable 
for  the  loss.  Church  v.  Hubbard,  ibid.  1 87. 
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In  losses  happening  by  the  perils  of  the  seas,  where  every  Ch.  ii.  s.  i. 
person  perishes,  it  is  impossible  to  prove  the  actual  loss.  In  this  ^'^^^^^^ 
case  presumptive  evidence  is  sufficient  ;(1)  proof  that  the  ship  . 

..____^ ____« '     ( 1 )  Green  v, 

Bi-own^SSlra. 

An  exclusion  of  ihe  risk  of  seizure  for  Ulicit  trade,  means  a  lawfid  seizure,  ibid.  ^^^La^SI^^ 
836.  '^'         *    ^^  ' 

A  policj  in  the  name  of  one  joint  ovmer,  as  property  may  appear,  (the  policy  not 
statii)§:  the  insurance  to  be  for  the  benf6(  of  all  concerned,)  docs  not  cover  the  in- 
terest of  anoM^r  joint  owner.  Graves  v.  The  Marine  Int.  Co.  ihid.  419. 

Evidence  of  the  knowlcdf^e  the  insurers  had  of  the  iniurfd's  intention  at  the  time 
the  policy  was  t'fffcted,  rnight  lo  be  very  clear  to  justify  a  Court  of  Equity  in  con- 
forming the  policy  to  that  intention,  ibid.  • 

If  a  policy  contain  a  clwitse,  *'  that  if  the  vessel,  after  a  regular  survey,  should  be 
condemned  as  unsoimd  or  rotten,  the  underwriters  should  not  be  bound  to  pay," 
a  report  of  surveyors  that  she  was  unsound  and  rotten,  but  not  referring  to  the 
eoromenoement  of  the  voyage,  is  not  sufficient  to  discharge  tbe  underwriters.  Ma^ 
vine  Ina.  Co.  v.  ff'ilton,  S  Cranch*s  Rep.  187. 

Whether  such  report,  even  if  it  relate  to  the  oommencement  of  the  voyage,  would 
be  conelusiTe  evidence,  ibid. 

A  policy  on  a  ship  is  an  nssurance  of  the  ship  for  the  voyage,  and  not  an  insurance 
oo  the  ship  and  tbe  voyage.  The  underwriters  undertake  for  the  ability  of  the  ship 
to  perform  the  vo)age,  not  that  she  shall  perform  it  at  all  events.  Altxander  v. 
Baltimore  Ina   Co.  4  Cranch*a  Rep.  370.  1  HaiPa  Amer,  Law  Journal^  397, 

A  policy  will  be  cnnstruc<l  according  to  the  intent  and  meaning  of  the  parties, 
and  not  the  atriet  Utter,  Croaa  et  at,  t.  Shutfiffe  etal,2  Bay^a  Rep,  230. 

Loaa  by  perils,  6fc» 

If  a  vessel  be  driven  into  a  port  of  necessity,  and  a  pestilential  disorder  breakout, 
which  rendera  it  impossible  for  her  to  pursue  her  voyage,  it  is  a  loss  within  the  pe- 
rils of  the  policy.     fViUiama  v.  Smith,  2  Cainea*  Rep.  1. 

If  the  port,  to  which  a  vessel  insured  is  destined,  be  actually  blockaded,  it  is  a  pe- 
ril, within  the  meaning  of  the  policy.  Schmidt  v.  The  United  Ina,  Co.  I  Johns, 
Rep.  249.  • 

A  vessel  was  insured  against  aea  risks  on^,  from  ^ew  Orleans  to  Cape  Mcholas 
JHole^  and  from  thence  to  one  other  port,  say  Port  Republican,  Cape  Francoia,  or 
St.  Thomaa;  during  the  voyage  she  met  with  bad  weather,  and  became  leaky  ;  bat 
while  she  was  in  sight  of  St,  Domingo,  and  when  seventy  miles  oflT  Cape  ^licholaa 
JHole,  she  was  turned  away  from  that  port  by  a  British  cruiser,  on  account  of  its' 
being  blockaded  ;  she  then  proceeded  towards  St.  Thomas^  but  by  atress  of  weather 
was  obliged  to  go  to  Jamaica,  where,  on  a  survey  she  was  condemned  as  not  worth 
the  cost  of  repairs.  In  an  action  for  a  total  loss,  it  was  held  the  deviation  from  C.  JV. 
J^le,  was  excused  by  necessity ,  and  tbe  loss  afterwards  wasoccasioned  by  the  perils 
of  the  sea,  for  which  the  insurers  were  liable.  Robinson  v.  Col,  Lis.  Co,  S  Johns. 
Rep.  89. 

A  leak  occasioned  by  rats,  without  the  neglect  of  the  captain,  is  a  peril  within  the 
poliej.     Oarriguee  v.  Coxe,  1  Binn,  Rep.  592. 

If  the  loss  arise  from  the  ordinary  wear  and  tear  of  the  voyage,  the  underwriter 
tooot  liable.  Aliter,  if  it  happen  in  consequence  of  the  violence  of  the  winds  and 
waves,  running  on  rocks,  or  the  like;  and  it  ia  not  sufficient  for  the  insured  to  piove 
that  there  were  storms  on  the  voyage,  unless  he  can  fairly  trace  the  injury  sustained 
to  that  caaae.    Coles  et  aL  v.  Mar,  Ins.  Co,  C.  C.  AprU^  1812,  M,  S,  Rep, 
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Part  ti.     departed,  and  that  in  the  ordinarj  course  of  such  a  Toyagey  Ae 
PoiieietoT   ^qu||J  huve  arrived  lonir  since,  is  sufficient  to  raise  a  presvmp* 
^^^^^  tion  that  she  penshed  at  sea* 


LoBtet  by  capture fdHenUont  &c. 

Anj  detention  hf  Prineet  in  aniitj,  embftrgo,  or  ochfrwfte,  vhether  the  captare 
be  just  or  onjatt,  at  ii  it  an  aet  of  hoattlity ,  givea  a  right  to  the  mwred  to  abaftdoo 
for  a  total  Iom.    Lee  v.  Boardmant  S  Maei.  Rep.  238. 

A  capture  hj  mJriemUy  pvwer^  in  eoolradiatinetioa  frrim  a  eaptare  hj  an  enemjr, 
it  equally  a  ground  of  abandonment  bj  the  toaure<l.  Murray  ▼.  The  U.  Staiabta, 
Co.  S  Jobna.  Cae  263.  Gwemeur  v.  17te  U  Statee  Ira.  Co.  1  Cainet*  Hep.  &9S. 

Ill  eaae  of  a  rrttitution  of  goodt  captured,  after  the  owner  hat  abandoned  to  him 
in  the  port  into  whteh  hn  veitel  it  carried,  be  it  not  bound  to  tend  them  to  their  port 
of  dettination.    Bordet  v.  Ballet,  ibid.  U5. 

A  vrttel  and  cargo  were  iotured  to  St,  Lucar,  with  a  elaate,  «The  aatorerttake 
no  ritk  of  a  blockaded  port )  but  if  turned  awnj,  the  attarnl  to  be  at  liberty  to  pro> 
oeed  to  a  port  not  blockaded ;"  thit  olauae  waa  held  to  extend  to  any  loat  happening 
by  reaton  of  a  blockaded  port,  whether  aoch  blockade  were  ttrietly  legal  or  not. 
BadcUfv.  TfiB  U  Statee  Jn$,  Co.  7  Jokm.  Rep.  oS. 

What  eonttitatet  a  lawful  blockade?  Md,    S  C.9  John».  Rep.  977, 

It  teemt  that  the  accidental  and  temporary  ditpertioo  of  a  bloekbding  tquadroM 
by  a  ttorm,  it  not  a  totpention  of  a  blockade,  provided  the  fleet  uae  all  due  diligence 
to  retume  iti  ttatkm,  ihid, 

A  blockade  mutt  exitt  de  facto  to  render  it  unlawful  for  a  neutral  to  enter.  fVi^ 
lUma  V.  Smith,  S  Cainee*  Rep.  1. 

Wherever  a  vetael  b  conttraincd,  againtt  her  will,  to  break  op  her  voyage  by  a 
belligerent  vettcl,  it  it  a  good  gmuml  oi  abandonment,  and  recovery  for  a  total  lott. 
Symonde  v.  The  Union  Int.  Co.  4  DaU.  Rep,  417. 

Loee  by  barratry. 

In  an  action  on  a  policy  averring  the  lott  by  barratry,  If  the  plaintilT  thew  a  lott 
from  a  fraudulent  act  of  %e  matter,  the  pretumption  of  law  it,  that  it  wat  for  hit 
own  benefit,  and  the  atture<l,  in  order  to  entitle  him  to  recr»ver,  need  not  affirma- 
tively prove  it  to  be  to.    Kendrick  v.  Delafield,  S  Comet*  Rep.  67. 

Under  a  warranty  againtt  teizurc  on  account  of  illicit  trade,  the  underwriter  It 
liable  for  a  lott  by  illicit  trade,  barratoutly  carried  on  by  the  matter.  Suchley  v. 
DelaJSeld,  ibid.  S8<. 

In  an  action  founded  on  the  barratry  of  the  matter,  it  It  not  incumbent  on  the  at- 
aured  to  prove  that  the  matter  wat  not  the  owner;  toeh  a  fact,  if  relied  upon,muit 
be  proved  by  the  attorer.     Steinbach  v.  Og-den,  3  Cainet*  Rep.  I. 

A  fraudulent  tale  and  pnrchate  by  a  matter  of  a  VPttel,  will  not  conttitate  such 
an  ownerthip  at  to  afibrd  a  defence  to  a  claim  for  a  loat  by  hit  barratry,  ibid. 

Where  the  owner  of  a  vettel  chartert  her  to  the  matter  for  a  certain  period  of 
time,  the  matter  covenanting  to  victual  and  man  her  at  hit  own  cott,  he  it  tt^be  deem- 
ed owner  ^ro  hoc  vice,  and  no  act  of  hit  will  amount  lo  harmtrv .  HaOett  v.  CoL  Bu, 
Co.  8  Johnt.  Rep.  972.  Vide  Calhoun  v.  Int.  Co.  Perm.  1  Bim.  Rep.  ^3. 

A  perton  contracting  and  dealing  with  a  matter,  who  had  porchAted  in  bit  owner^  ' 
vettel,  in  hit  capacity  of  matter,  may  recover  under  a  count  for  barratry,  a  lott  oe- 
cationed  by  the  fraudulent  conduct  of  tuoh  matter,  ibid, 

M,  chartered  a  tetati  to  A.  and  B,  for  a  partiMilar  voyage,  reterving  half  the 


■Wi^ 
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No  precise  time  is  fixed  as  evidence  of  a  loss,  and  indeed  it  Ch.  n.  1. 1. 
must,  in  every  case,  depend  on  the  particular  circumstances :  Xnlmme^ 


eabio,  »imI  eertain  privileges  for  muter  And  mate,  and  eoveoanted  to  hire  the  crew, 
furniab  proTitioof,  Ice.  The  matter,  at  the  request  of  B.  who  was  on  board,  went 
ont  of  the  coarse  of  the  voyage,  and  the  vessel  was  captuied  by  a  SpanUh  priva(eer; 
it  was  held  JIC  eootioued  thejowner  of  the  vessel,  and  that  the  master  had  eom- 
mitted  barratry  for  whieh  the  assurers  were  liable.    APIntifre  v.  Bovftie^  1  Jofau, 

Barratry  is  a  fraudalent  met  committed  bj  the  roaster  of  the  vessel  from  a  selfish 
and  sinister  design  to  promote  his  own  interest,  without  the  knowledge  or  consent 
of  the  owner.  CroutUhi  v.  Bail,  4  DaU.  Rep.  994.  S,  C.  3  rsatet'  Rep.  375, 
Ihod'B  exn.  v.  JVetMf  ^  a/.  S  DaU,  Rep.  137.  S,  C.  1  Yeatea*  Rep.  114. 

Barratry  is  an  act  committed  by  the  master  or  mariners  of  a  ship,  for  some  un- 
lawful or  fraudulent  purpose,  contrary  to  their  doty  to  their  owners,  whereby  the 
Atter  sustains  an  injury.    MarcanMer  v.  Chetapeake  Iru.  Co.  8  Cranch*$  Rep,  39. 

The  insured  cannot  recover  for  a  loss  by  barratry,  unlets  the  barratry  produced 
tbe  loss  I  but  it  is  immaterial  whether  the  Ins*  so  profloc«'d,  occurred  during  the 
continuance  of  tbe  barratry,  or  afkerwaids.  Sr^an  v.  7^  Union  Im,  Co.  3  Wheat. 
Rep.  168. 

Any  trick,  cheat,  or  fraud,  and  any  crime  or  wilful  breach  of  law,  committed  b^ 
the  captain  to  the  prejudice  of  his  owners,  is  barratry  {  as  the  rescue  of  a  nentral 
Tessel,  by  her  own  crew,  from  the  hands  of  the  captors,  who  are  taking  her  in  for 
ndjodicatioo.  Wilcocke  et  aLv.  Union  Iru.  Co.  %  Minn,  Rep.  574.  Doederer^, 
The  Union  hu.  Ca.  C.  C.  ,^pril,  1807,  M.  S,  Rep. 

The  crew  of  a  neutral  vessel,  captured  and  sent  in  for  adjudication,  are  not  oblig- 
ed  to  nav^te  her  t  it  is  tbe  duty  of  the  captors  to  do  so ;  if  they  fail,  they  do  not 
take  sufficient  poaaessioo  of  her,  and  the  neutrals  may  consider  her  as  abandoned  to 
them  ;  but  if  an  insufficient  force  be  placed  on  board,  in  consequence  of  a  promise 
by  the  neutral  crew  to  navigate  her  to  the  destined  port,  they  are  bound ;  and  if,  in 
violation  of  their  promise,  they  take  the  vessel  Into  their  own  hands,  it  is  an  unlaw- 
ful rescue,  and  an  act  of  barratry.  S  Binn.  Rep.  574. 

ParHai  lost. 

An  insurance  was  made  on  g'ooib,  and  a  separate  policy  on  the  profit  /  the  vei- 
ael  being  captured,  five-eighths  ot  the ^oocb  were  restored,  and  received  by  the  own- 
er ;  the  insured  abandoned  oo  tbe  policy  (in  the  projltt,  but  claimed  and  received  aa 
mverage  loss  of  three-eiglitbs  of  tb*  gooda.  It  was  held  he  could  only  recover  a  par- 
tJsil  loss  of  thrc-eighths  on  the  profits.  Loomu  et  al.  v.  TUlinghait.,  %  Johno.  Coo.  36. 

An  adjustment  of  a  loss  endorsed  on  a  policy,  and  signed  by  tbe  insurer,  is  not 
oODclnsive  if  it  be  made  on  tbe  misrepresentation  of  the  insured,  through  mistake  or 
design.    Favgier  v.  HaUat,  Hid.  833. 

An  adjustment  made  in  a  foreign  counti^,  according  to  the  laws  thereof,  is  not 
eooelusive  on  the  parties,  who  have  entered  into  the  contract  here,  who  are  govern* 
ed  only  by  the  laws  of  .A^Snw  York.  Lenox  v.  The  U  SUUee  Int.  Co.  3  Johne  Cae* 

17«. 

If  the  aHured,  in  consequence  of  the  blockade  of  tbe  port  of  destination,  accepts 
his  goods  at  an  interme<liate  port,  and  pays  lull  freight,  arid  transports  ihcm  by  light* 
era  to  the  poK  of  discharge,  he  cannot  recover  from  the  underwriters  on  the  goods, 
either  the  expenses  and  freight  pai<l  for  the  transportMtioa  in  the  lighters,  or  a  pre* 
miam  of  insurance  piiii  for  the  risk  in  the  lighters.  Low  et  al.  v.  Davy,  5  Binn. 
B€p.  595,  S.  C.S  Serg.  6f  R.  Rep.  553. 

An  adjustment  made  on  a/utf^i^tc/^surtf  of  all  the  ciremistaoiecf,  it  final,  though 

Zz 


gg^  ASSUMPSIT. 

Part  II.     but  by  the  practicie  among  underwriterft  a  fthtp  is  considered  as 
Poiiciei  of   j^jg*  if  j^Q^  heard  of  for  six  months  together,  on  a  Tojrage  within 

AMUi-ance.  ^  ^ 

Vide  Park.  64.  tome  of  them  may  b*-  sospieioas.  It  «aii  only  be  opened  from  fnod^ora  mitiake 
from  facts  not  known.    Bow  v.  Smith.  1  Cainea^Bep.  dS. 

Wbere  a  venel  eaptnred,  re-captnred,  and  carried  iDtt>  a  port  of  the  country  to 
wbieh  the  was  bound,  and  on  the  way  to  that  of  her  destination;  informaiion  beiog 
received  of  all  these  circamstanees  at  th«  same  time,  the  assured  cannot  abandoa  ; 
and  if,  in  such  case,  she  and  her  cargo  be  sold  at  auction,  the  charges  of  sale  fiUl  OQ 
the  atsured.    Mvir  et  al,  ▼.  U.  Siatet  In*  Co.  ibid.  49. 

If  a  vessel  be  captured  and  aoquiitrd,  the  insurer  is  liable  to  the  eipenses  in- 
curred in  proaecuting  an  appeal  interposed  against  the  aentence  condemning  the  an- 
sa red  in  costs,  and  to  obtain  compensation  for  damages  occasioned  by  plundering  or 
erobexzling,  though  the  eipenses  surpass  the  amount  of  the  uiiderwriter*a  subscrip- 
tion.   Lavn-ence  etal.w,  Fanhorm  tt  al.  ibid.  276. 

Whether  such  expenses  be  reasouHble,  is  a  matter  for  a  jury  to  determine,  ibid. 

Though  an  a«ljustment  made  by  the  agent  of  the  underwriters,  do  net  predvde 
the  insurers  from  shewing  errors  in  it,  yet  If  they  do  not  dissent,  they  will  be  hound. 
Bordeo  ?.  Ballet,  ibid.  444. 

In  making  up  an  account  of  a  loss  on  an  open  policy  of  insurance,  the  insured  can* 
not  charge  a  commission  on  the  purchase  of  gouds  by  tbemsclTea.    ^nm^fwmu^  1 

Johns,  Hep.  312. 

Goods  were  insured  from  Mv  Tork  to  Bordeaux^iht  poliey  contaitted  theutful 
printed  clause,  •*  to  be  free  from  any  loss  which  may  arise  in  aaosequenoe  of  anj 
seizure  or  detention  for  or  on  aoeount  of  any  illicit  or  prohibited  trade/'  and  also  a 
written  clause,  <*  warranted  not  to  abandon  if  turned  away,  nor  if  captured  tiU  ooo- 
deroned ;"  the  vessel  on  her  voyage  was  captured  af>d  sent  into  Engkmdy  whcte, 
on  the  18th  Jiov.  ISOS,  the  ship  and  cargo  were  released,  and  the  ship  afterwards 
proceeded  on  her  voyage,  and  reached  Vtrdun^  at  the  entrance  of  the  Goranne,  in 
JFVoftce,  on  the  16th  Jan.  1804.  The  vessel  and  cargo  were  seized  and  detakwd  bj 
the  French  government,  and  she  not  sofiered  to  unlade  any  of  her  cargo,  and  after- 
wards ordered  to  leave  France^  as  she  had  come  direct  from  England s  the  ship 
with  her  cargo  proceeded  afterwards  to  St.  SebeutianM  in  Spain,  where  part  waa 
sold,  and  she  returned  in  ballait  to  Bordeaux,  and  the  residue  of  the  cargo  unsold 
was  shipped  to  Bordeaux,  and  there  sold.  On  being  adviaed  of  the  situation  of  the 
vessel  and  cargo  at  Bordeaux,  the  insured  abandoned  as  for  a  total  loss,  on  the  Itih 
May,  1804.  It  was  held,  under  the  written  clause  in  the  policy,  the  bsured  were 
only  entitled  to  recover  for  a  partial  loss,  for  expenses  and  average  from  the  time 
the  vessel  was  captured  until  her  arrival  at  Bordeaux,  ^peifer  v.  JV*.  Fork  Jne*  O. 
3  Johne,  Rep.  89. 

Q^ere^  as  to  the  effect  of  such  a  prohibition  by  the  French  government,  without 
the  special  clause  m  the  policy  }  ibid. 

Wbere  the  consignee  of  a  vessel  advanced  money  for  her  repafav,  and  took  a  hot- 
tomry  bond  with  marine- interest,  the  insurers  were  held  liable  only  to  pay  the  ac- 
tual amount  of  the  repairs,  and  not  the  bottomry  bond.  Reade  v.  7^  Commercial 
Int.  Co,  ibid  352.  Jumel  et  al,  v.  Marine  Ino,  Co,  7  JbAns.  Bep.  413. 

Wbere  goods  insured  were  captured  during  the  voyage,  and  the  vessel  was  re- 
leased, but  the  goods  detained  for  further  proof,  and  were  afterwards  restored  on 
payment  of  lull  freight ;  and  the  owner  was  obliged  afterwards  to  hire  another  ve^ 
sel  to  carry  these  goods  to  the  place  of  destination :  the  insurer  waa  held  liable  to 
pity  the  additional  or  extra  freight,  being  necessarily  incurred  from  the  capture. 
Mum/brd  v.  The  Commercial  Hu.  Co.  5  John*.  Rep.  262. 

The  defendant  underwrote  an  open  p«»|ioy  trom  Philadelphia  to  Jamaica,  on  a 
vesMl  which  was  captured  and  reeaplnrad,  and  takep  into/aaMtca,  where,  by  ^grac* 
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any  part  of  Europe ;  or  twelve  months,  if  bound  to  a  greater  cb.  Ti.  •.  1. 
distance-  f''^'^'^^*  ^ 


mrot  of  the  parties,  without  goio|(  into  the  admiralty,  she  wai  sold  at  public  sale  for 
one-fourth  of  the  sum  in8ui*e(l,  and  bcMight  by  the  captors  for  the  original  ownt^rs, 
vho  afterwards  acquiesced  in  the  purchase,  and  now  sued  for  a  total  loss.  It  was 
held  the  insured  could  only  recover  for  the  salvage,  chargea,  aud  loss  of  time.  Story 
et  al,  V.  StretteOy  1  JkUl.  Hep,  10. 

In  certain  cases,  it  is  not  requisite,  in  order  to  recover  an  average  loss,  that  the 
plaintiff  should  produce  the  invoice  or  prime  cost  of  goods  damaged.  BetUaloe  v. 
Pratt,  1  Wall,  Rep.  6i. 

In  an  action  on  a  policy,  where  the  plaintiff  declares  for  a  total  loss,  and  proves  a 
•aptare  and  condemnation  of  proptrrty  vhieh  he  hsa  never  abandoned ;  the  jury  maj 
estimate  the  value  of  Uie  tpet  recuperandi,  deduct  it  from  the  whole  sum  insured 
and  find  the  remainder  as  a  partial  loss,    ffiatton  et  al,  v.  Tlte  Ins*  Co.  of  Mrtk 
America^  1  Binn.  Hep.  47.  S.  C.  4  Doll  Rep.  S83. 

TiueaifAH  C.  J.  says,  in  Bromn  v.  Phmnix  Int.  Co.  4  Binn.  Rep.  464,  <*  that  he 
does  not  consider  the  law  as  setU<'d  by  this  decision.  There  are  weighty  objectaona 
to  the  principle  adopted  by  the  Court  in  this  case." 

It  depends  on  the  particular  circumstances  of  the  ease,  whether,  if  the  vessel  be 
captured  and  re-captured,  the  loss  will  be  deemed  total  or  partial.  Marine  biM.  Co« 
▼.  Tucker ^S  Cranch^e  Rep.  357. 

The  osage  of  trade  may  be  proved  by  parol  evidence,  although  soch  nsage  origi- 
nated in  written  law  or  an  edict  of  the  government  of  the  eonntry  where  it  prevails. 
And  no  acts,  justifiable  by  the  usage  of  trade,  and  done  by  the  insured  to  avoid  con- 
fiaoation  under  the  laws  of  the  country  where  she  is  trading,  will  avoid  the  policy. 
Ijifvingeton  et  al.  ▼.  Maryland  Jru,  Co.  7  CrandCo  Rep,  506. 

Total  bio, 

A  vessel  iosared  is  taken  by  a  Frejteh  cmiser,  re-taken  by  a  Britieh  frigate,  libel- 
led in  the  EngUoh  Court  of  Vice-admiralty,  and  decreed  to  be  sold  for  payment  of 
salvage ;  the  maater  purchases  her,  returns,  and  delivers  her  to  the  assured,  who, 
without  an>  abandonment,  credits  the  onderwriters  with  the  proceeds  of  the  sale. 
It  was  held  to  be  a  total  loss  %  that  the  underwriters  are  entitled  to  the  nett  pro- 
eeeds  of  tbe  sale  received  by  the  matter,  and  to  no  more  1  that  the  assured  were  not 
bouad  to  abandon,  but  may  reUin  the  veawl.  Sterer  v.  Qray^  8  Maee.  Rep.  565. 

To  constKate  a  technical  total  looa  of  a  ship  from  the  perils  insured  against,  she 

must  be  mjared  to  the  amount  of  Aoj^her  value,  or  more,  after  dedoetiog  the  one^ 

third oUi  for  new  allowed  the  underwriters;  or,  in  other  words,  she  must  be  in- 

j  ured  to  the  extent  of  three-fowiht  of  her  valu^  or  more.  Smith  v.  ReL^  %  JV*  Torh 

Cat.  in  Ear,  153. 

Wbeve  the  aasored  reoovera  for  a  total  loss,  the  sum  shall  be  the  invoice  price  of 
gooda,  without  dedocting  tbe  drawback  allowed  on  exportation.  Gahn  et  oL  r. 
Rroome,  1  Johiu.  Cat.  190. 

Where  a  ship  being  insured,  was  eompelle d  on  hf>r  voyage  by  storm  to  put  in  for 
repair,  her  cargo  was,  for  fiear  of  being  spoiled,  sold,  and  the  voyage  broken  op; 
bat  the  vessel  might  have  been  repaired  for  less  than  half  its  value  $  it  was  held  that 
these  fiiets  did  not  entitle  the  insured  to  recover  tor  a  lotal  loss  00  the  policy  on  the 
ship.  Gooldet  aL  v.  &nam,  ibid.  ^t3. 

An  inanranoe  was  made  on  goods  from  JVWp  York  to  Barracoa^  with  liberty  to 
touch  at  one  or  two  poru  north  side  of  Cuba^  to  continue  until  the  cargo  was  tafely  ' 
landed  at  theae  pUwes  \  the  veasei  arrived  at  Barraeoa  on  the  SOth  June,  and  staid 
there  till  the  30th  October  following,  without  being  able  to  sell  bat  a  small  part  of 
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Part  II.        Where  the  defendant  adjusted  an  account  of  an  average  loss* 
AB^urlne«.   ****  endorsed  the  policj  thus,  viz.  « agreed  to  pay  44L  6*.  6rf. 


r  liT^'th  ^^  ^'^n^*  **>^  ^^^  '^^y  P^'**  of  the  tnrared  ;  the  Tenel  wm  forcibly  entered  by 
Criiildb.  SU-  pi>^(^'>  ^^^  ean-ied  away  47St)  dolUri  in  money,  and  a  great  qaantKy  of  goods ;  abe 
tine  aftrr  T.  then  Kt  tail  for  Bavatma,  but  w»s  eomp*ll«'d  by  diatreai  to  pot  in  at  A<fw  Pravi- 
85  Geo.  3,  dence^  where  the  remaining  goods  were  told  for  3701  dollars,  the  invoice  amoQot  of 
^*  ^*  the  cargo  beioi^  16,500  doltars  {  the  voj'age  bf*ing  broken  op,  an  abandonment  wai 

maOe  for  a  total  loss,  and  the  pUi-itiffwas  h-ld  entitled  to  recover  for  a  total  loas. 
Gitfirt  ▼.  Haltett  et  al.  3  Jokn%.  Cat  396. 

If  a  vessel  be  rendered  by  the  prrils  insured  agmintti  unable  to  proceed  with  her 
originHl  eai<go,  it  is  a  bias  of  the  Ton  age,  though  she  may  be  able  to  perform  it  with 
another  more  buoyant.  Mbott  v.  Brwnne,  1  Cainet*  Mep.  292. 

Where  a  vessel  and  cargo  were  captured,  and  the  pmeeediogs  in  the  Admiral tj 
Coort  were  against  the  whole  cargo  and  part  condemned,  and  the  rendue  released, 
and  to  prevent  an  appeal,  and  avoid  farther  detention,  the  roaster  agreed  to  pay  a 
ipecific  sum  as  a  ransom,  anil  sold  a  part  of  the  eargn,  being  more  than  a  moiety  of 
the  part  insured,  to  delrty  the  expenses  and  pay  the  ransom  ;  it  waa  held,  that  the 
anra  paid  for  the  expensos  and  ransom  waa  not  general  average;  bat  mast  be  borne 
by  the  cargo  alone,  that  the  assured  was  entitled  to  recover  aa  for  a  total  loss.  Fon- 
dgnfieuvels.  The  United  Statet  Int,  Co.  1  Johm.  Hep,  406. 

Where  the  vessel  and  cargo  were  captured,  and  the  owner  of  the  goods  aban- 
doned them  to  the  insorer,  and  also  abandoned  bis  interett  to  the  msoreri  on  the 
profitt,  it  was  held  thut  he  was  entitled  to  recover  against  the  latter  as  for  a  total 
loss,  notwithstanding  a  previoas  ahaodonment  of  tlie  gooda  to  the  inaorers  on  the 
cargo,  who  received  them  after  their  release  by  the  captors,  and  sold  them  to  a  profit. 
Mumford  v.  HaOett^  ibid,  433. 

Th<  insured  waa  supercargo,  and  by  contract  was  to  receive  certain  oommiiaioiw 
oat  of  the  return  cargo  |  on  the  homeward  voyage  the  vessel  was  obliged,  by  atreaa 
of  weather,  to  put  into  a  port,  where  the  cargo  was  sold  from  Deoeasity,aiid  a  part  of 
the  proceeds  invested  in  other  articles,  and  brought  home ;  the  sopercai^  here 
effected  a  policy  on  his  profits,  on  the  refumi  of  the  owners  to  pay  him,  abaadoned 
to  the  insurers,  ami  brought  his  action  for  a  total  loss,  as  the  return  cargo  did  not 
arrive,  the  insured  lost  his  commissions,  and  was  held  entitled  to  recorer  for  a  total 
loai.  TTbtf  AVw  Tark  Im.  Ca.  v.  Robimon,  ibid.  615. 

The  cargo  of  a  vessel  was  insured  from  JVbriA  Carolina  to  Mw  York;  the  Teaael 
sailed  the  t6th  February ,  1803,  and  waa  never  heard  of  afterwards:  an  abandon- 
ment was  made  on  the  17th  February  ^  1803,  to  the  iDSurera,  and  proofs  of  the  time 
of  sailing  and  interest  were  exhibited  s  the  length  of  time  ^ice  the  vessel  was  heard 
of  afforded  presumptive  evidence  of  a  total  loas^  and  no  abandonment  was  oeoeaaary, 
Gordon  v.  Bvmie,  8  Johm,  Sep,  150. 

It  seems  no  precise  time  is  fixed  oii  to  raiae  the  premmptioo  of  a  lom,  bat  each 
ease  most  depend  on  its  own  eireumstanees.  ibid. 

Insarance  was  on  a  ship  and  freight,  at  and  from  Amsterdam  to  PhUadelpfda, 
each  subject  being  separately  valued.  On  the  voyage  tl^e  ship  suffered  so  much 
from  tempestaoos  weather  as  obliged  her  to  go  into  an  BngUeh  port  Id  refit.  Her 
repairs  exceeded  half  her  valoe.  While  ahe  was  in  poK  refiuing,  the  assured  offered 
to  abandon  the  ship  and  freight  to  the  anderwrit<  rs.  The  abandonment  of  the  ahip 
was  accepted,  and  a  total  loss  paid  ;  that'of  the  freight  was  refused.  The  ship  por- 
aoed  hipr  voyage,  and  delivered  her  cargo  in  good  order  at  Philadelphia^  and  the 
freight  named  was  the  same  as  if  the  ship  had  met  with  no  disaster.  It  was 
iiold<rn  that  the  underwriters  weiv  still  liHble  for  a  toul  loss  of  the  freight,  aooord- 
tng  to  the  valuation  in  the  pdiey  ;  and  this,  notwithstanding  it  had  been  givatly 
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for  particular  average  on  this  policy,  payable  in  one  month/'  Ch.  n.  s.  1. 
and  the  underwriters  afterwards  expressed  doubts  about  the  lo8S>  ^wann^ 


OTcnraloed.  CooUt^etaL  ▼.  The  Gioueetter  Marine  Im.  Co.  ISMaaa.  Bep.  341. 

Where  a  Teasel  was  insured  from  JVew  York  (o  Hofvannat  and  she  set  sail  on  the 
voyage  about  9  o'clock,  A.  M.  of  the  25th  December^  1807,  and  just  before  she  got 
under  weigh,  the  pilot  heard  that  anembargohad  taken  place,  and  before  she  got  oat 
of  port  was  stopped  by  virtue  of  the  American  erobat  go  ot  9StA  December^  1807 ;  the 
voyage  was  held  to  be  commenced  before  the  detention,  and  that  the  insurer  was 
liable  to  a  total  loss.  Walden  v.  Phamx,  Int.  Co.  5  Johnt.  Rep.  310.  M* Bride 
V.  Marine  Int.  Co.  ibid.  299.  Ogden  v.  JV.  Tork  Firemen  hu.  Co.  10  Do.  177. 
Odtin  ▼.  Ink.  Co.  Peim.  C.  C.  April^  1809,  M.  S.  Rep.  S.  C.  S  BaU*t  Law  Jour^ 
not,  905. 

The  technical  total  loss,  arising  from  capture,  ceases  with  the  final  decree  of  re- 
stJtutioD,  though  the  decree  may  not  hav^  been  executed  at  the  time  of  the  offer  to 
abandon.    MarehaU  v.  The  Del.  In*.  Co.  4  CranchU  Rep.  ^O^. 

The  loss  of  the  voyage  as  to  the  cargo y  is  not  a  loss  of  the  voyage  as  to  the  ship. 
Alexander  ▼.  Baltimore  hu.  Co.  ibid.  370. 

Vide  title  abandonment. 

Abandonment. 

To  entitle  the  insured  to  abandon,  there  must  be,  at  some  period  during  her  Toy - 
age,  a  toul  loss  either  real  or  constructive.  Wood  v.  The  Lincoln  U  Kennebeck 
hu.  Co.  6  Maa§  Rep.  479. 

And  the  insured  has  the  right  of  abandoning  so  long  aa  the  lots  eoDtinues  total. 
Dorr  V.  The  JWw  England  Int.  Co.  1 1  Do.  1. 

The  hisured  must  give  reasonable  notice  of  his  intention  to  abandim,  otherwiae 
he  waives  hia  right  ao  to  do{  and  where  the  insured  were  informed, on  the  17th  Oc- 
tober,  of  the  detention  of  the  vessel,  and  did  not  give  notice  of  the  intention  to  aban- 
don till  the  fiOth  Mvember  following,  he  was  held  to  have  waived  his  right.  Xi- 
vermore  v.  Mwburyport  Ina.  Co.  1  Moor.  Rep.  964.  Smith  et  al.  v.  Samot  4  Do. 
668.    Murray  v.  Batch.  6  Do.  465. 

A  ship  is  insured,  and  isca|>tured  and  re-captured,  libelled  and  ordered  to  be  re- 
stored, on  payment  of  one-half  the  value  as  salvage,  and  aold  for  want  of  soeh  sal- 
vage  being  paid,  the  master  becomes  the  purchaser,  on  hia  return  delivers  her  to 
her  former  owners,  after  which  the  insured  offer  to  abandon  the  proceeds  of  (he  sale 
bat  not  the  ship,  and  th%nnder writers  refuse  to  accept  the  abandonment  as  offered, 
it  was  held  the  assured  were  entitled  to  recover  for  a  partial  loss.  Oliver  v.  AWp- 
bu*yport,  hu.  Co.  3  Moot.  Rep.  37. 

Aasured  may  abandon  while  the  ship  is  oaptored ,  and  such  abandonment  fixes  the 
right  of  the  assured  to  the  indemnity,  and  the  assurer  to  the  property,  even  though 
•he  be  afterwards  liberated.    Lee  v.  Boardman,  ibid.  S3S. 

Same  point     Mtmion  v.  The  J^Tewo  England  hu.  Co.  4  Moot.  Rep.  88. 

When  an  Abandonment  is  offered  to  underwriters  by  the  Insured,  it  is  not  neeet. 
•ary  to  produce  evidence  of  tb<'  loss  under  oath.  ibid. 

In  Mateaehutette.  It  has  been  qoestiooed,  but  not  decided,  whether  the  obliga. 
tions  and  rights  of  the  parties  to  a  poliey  of  inauranee  be  determined  by  the  a^udl 
elate  of  ihe  facte f  or  of  the  intelligence  received  at  the  time  of  the  ofier  to  ifcandoo. 
Dorr  V.  JV.  E.  Mar.  hu.  Co.  4  Miue.  Rep.  881.     Vide  infra. 

The  assured  knew  of  the  Ims  on  the  S4tb  oX  February,  and  did  not  offer  to  abandon 
till  the  lOth  of  AprU  following  to  the  assurer^  who-livcd  in  the  sane  plaee  }  this 
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Ptirt  II.     Lord  Kemton  held  that  it  was  incumbent  on  tiie  plaintiff  to  prove 
AtJTi^l^ee.  that  fact. 


w»s  held  an  unreaioiiable  time,  and  the  right  to  abaDdon  was  lost.    Smith  v.  JVev^ 
buryport  Jna.  Co.  ibid,  668. 

To  entitle  the  aarared  to  recover  for  a  total  loai,  where  the  property  iniared  it 
captured,  a  prevkKia  abandonment  is  neoesaary ;  aUter^  if  the  property  it  bumt^ 
mnk  in  the  ocean,  &c.     Towntend  v.  Phil&po,  8  Roo^a  Rep.  400. 

In  JVVw  York,  on  a  eaptitre,  restoration,  and  abandonment,  the  &et  of  restoratioa 
though  unknown  at  the  time  of  ahandooroent,  takes  away  the  right  to  abandon  and 
claim  tor  a  total  loss ;  and  under  such  circumstances  the  assured  is  entitled  only  to 
recover  according  to  the  final  event.  Church  v.  Bedient,  I  JV.  Forib  Cat,  in  Er. 
21 .    HaUettv,  Peyton,  ibid.  88 . 

But  ii^  subsequent  eases,  it  was  ruled  othermte.  Miimford  v.  Church,  1  Johnt, 
Cat.  147.  Sfocum  ▼.  The  Uttited  Int.  Co.  ibid  151.  Mf array  v.  The  United  Lu. 
Co.  8  Do.  263.     Livingtton  v.  ffastie,  3  Johnt.  Cat.  293. 

Where  the  goods  saved  do  not  amount  to  half  the  value  of  the  goods  insured,  the 
insured  may  abandon.     Gardiner  et  al.  v.  Smith,  1  Johnt.  Cat.  141. 

After  an  abandonment,  the  consignee  of  th»  goods  insured  becomes  the  agent  of 
the  insurer,  and  bis  acts  done  in  good  faith,  are  at  the  risk  and  for  the  benefit  of  the 
insurer,  ibid. 

The  insured  are  not  bound  to  abandon  in  case  of  an  aocidentt  but  may  vait  the 
final  event,  and  recover  accordingly  for  a  partial  or  total  loss,  as  the  ease  may  be. 
Eari  V.  Shaw,  ibid.  313.  S.  P.  Mhget  v.  Thurt^n^  2  Do.  248.  Steinbach  v. 
The  Columb.  Int.  Co.  f  Caina^  Rep.  129.  Smith  ▼.  Steinbach,  2  A".  Tork  Cat. 
in  Er.  158. 

It  is  sufficient  if  there  be  a  loss  cootinoiog  to  the  time  when  the  abaadonmeot  is 
made.    Earl  v.  Shaw,  1  Johnt,  Cat.  313. 

Where  a  ship  is  abandoned  to  the  insurer,  who  accepts  it,  and  the  TOyage  being 
afterwards  performed,  the  freight  is  earned,  the  insurer  n  entitled  to  the  firejght 
earned  subsequent  to  the  abandonment,  pro  rata.  The  United  Int,  Co,  v.  Jjemox, 
ibid,  377.    Affirmed  in  Error,  2  Do.  443. 

The  freight  prior  to  the  loss,  goes  to  the  ship  owner,  or  to  his  representative,  the 
insurer  on  freight.  The  Marine  Int.  Co.  v.  The  U.  Statu  Jnt,  Co.  9  Johnt.  Rep, 
186. 

Information  of  a  vessel^  being  captured,  and  also  re-ceptnred  and  carried  into  a 
port  of  the  country  in  the  way  of  her  destination,  to  which  she  isVmnd,  takes  away 
the  right  to  abandon.    Mtdr  v.  The  United  Tnt,  Co,  1  Cainet*  Rep,  49. 

Whether  is  newspaper  information  such  on  which  an  abandonment  maybe  made? 
ibid. 

When  a  vessel  cannot  be  repaired  for  her  value,  she  may  be  abandoned.  Mboit 
▼.  Broome,  1  Cainet.  Rep,  292. 

If  a  vessel  be  duly  abandoned  and  refused,  and  after  a  sale  for  the  benefit  of  all 
concerned,  under  an  order  of  the  Court  of  Admiralty,  pronoooeing  her  not  wortli 
repairing,  she  be  brought  in  by  the  supercargo,  a  part  owner,  it  ia  not  a  waiver  of 
the  ahandonmtfnty  though,  on  her  arrival  at  her  home  port,  ahe  be  ^d  at  anetSon 
for  more  than  she  cost,  and  the  sopercirgo,  at  the  time  ot  the  action  brooght,  havw 
the  proceeds  in  bis  hands,  ibid. 

If,  after  a  vessel  has  been  abandoned,  she  arrive  in  port,  and  be  there  fitted  oat 
by  the  former  owners,  and  sent  on  another  voyage,  it  ia  a  waiver  of  the  abandoB* 
ment.    Saidler  et  al.  v.  Church,  note,  ibid,  297. 

Receipt  of  freight  earned  by  the  vessel  abandoned,  is  not  a  wuver  of  theabandoo- 
meot,  if  the  underwriter  did  not  accept  it.    Abbott  t.  JBroome,  ibid,  292. 


WBITTEN  CONTRACTS. 
' '  The  defendant  on  flie  geaer&i  issue  ma;  arail  hitoEelf  of  any  ch.  i 


Ad  ibindoomeni  miij  he  prorf  d  by  pirnl  oidente.  Prylm  ».  Bullelt,  ibiil,  363.  ~ 
In  uieh  a  mm,  itii  no!  npcnurj  to  giie  noijee  to  produce  Ihe  leliei  c>r abandon, 
mrnl,  (o  giie  in  tiidcnce  ihe  nriginil,  o1'  iihieh  il  ia  ■  copy,  ibiil. 

Ne'nhrr  aDHqaiilBl  non  rcnilalion  prrjudise  in  alMiCKloninenl  once  dnlj-  made, 
Sordri  >.  Hallett,ibid.  445. 

In  eiK  of  1  rtuiiuiion  ol  gnodt  <□  an  ownrr,  Ua  port  inlo  which  a  Tcucl.is  car- 
ripd,  he  il  not  tioand  (a  lend  ihem  on  toilieir  port  oTdeitination.  Md. 

After  an  abandon roFnt  «nd  pajmrntnT  a  loii,  i  purchaae  of  the  propcrlj  intiired 
hj  the  agent  of  the  uiurtd,  madr  after  ciindeinnatiaii,  ii  Tor  the  benefit  of  tliE  aa- 
•arer  if  he  elect,  und  the  proceed)  of  the  eai^,  aa  veil  la  tbe  propirtf  lu  which 
Ihef  are  invetled,  bi-come  hia  pmpertj,  for  which  he  lavf  maintain  iroiirr.  United 
bit.  Co.  I.  Kabirum  3  Cianei'  Kep.  aSO.  Affirmed  in  Error.  1  Ij/ma.  Jtep  592, 
If,  after  capture,  Ihe  aiaured  appoint  an  agent  ta  proHCBte  hit  claim,  luch  agent. 
»ner  Bbandonmeni,  breomea  the  ainirer'a  agent,  and  a  receipt  bj  him  for  ihc  pn- 
Bctdiof  the  property  will  be  deemed  a  re-<aplnre  by  Iha  aNurrr,  who  must  look  lo 
(heagent  for  the  imount,  and  pay  theaianrcd  hi*fulMou.  Miller  ft  at.  y.  Utpry- 
ttcrdol-S  Caittti'  Srp.  301. 

All  bmafide  aeti  by  tuch  agent  bind  the  anarer.  Aid. 

If  profit!  only  be  inioretl,  an  abandonment  i*  necctMry  where  there  hai  been  no 
inaaranee  on  the  cargo,  and  only  that  the.  inaarer  may  elect  to  pay  hii  Inti,  or  to 
pay  thai  and  the  piiee  of  thefcoodi,  at  Srai  ooitand  ehargea:  therefore  if  i he  aiiiu-ed 
lie  by,  and  take  hia  gooda  and  aril  (ham,  he  eanoot  aRervirdi  call  on  the  auni«r  for 
■oy  Idm  on  the  proGta.  TVm  i.  Smith,  S  CiAia'  Bep.  SU. 

Wbether  the  abore  mie  wonld  apply  between  different  act)  of  nnderwrilen,  on 
cargo  and  proAa.  Hid. 

Whether  abandonment  of  a  *e«el  loaured  hai  been  waiTcd,  may  be  a  qnealion  of 
law,  or  a  quewkxiof  lawand  fact,  tceording  to  oireumttauM*  g  and  in  the  latter  caie> 
il  ia  pmper  mailer  to  be  nibmitted  to  a  jnry.  Curcter  T.  PhSaAilphia  Jnt,  Co, 
S  Serg.ii  B.'Btp.lH._ 

An  inaaranoe  wai  effected  on  ■  carga  andj^vighl  by  an  Inauranee  company,  and 
by  twenty-lhrce  teparatt  inanreri  on  the  ahlp.  The  (hip  eaa  eaptuii^d,  bihI  an 
abandonment  waa  made  to  the  aeecral  iomrert  on  ahip,  eargo,  and  freight  reipec- 
tiTely  I  which  wat  accepted,  and  tha  anna  inaured  paid  lor  a  total  tosK.  The  ship 
and  oar^  were  atterwardi  liberated,  ami  tbe  ihip  proceeded  to  the  poii  dI  dealina- 
tion,  and  there  delivered  her  cargo,  which  waa  there  toM,  tod  tite  nttt  p'oceeds 
applied  by  the  mturr,  who  waa  joint  eoniignee  with  merchanta  there  lo  defny  the 
expenae  of  repairt,  and  for  ammf  the  ahip.  In  ao  acthn  bnidgfal  by  the  iniitren 
CD  the  cargo  againu  one  of  tbe  iaturera  en  tbe  ihip,  u  part  owner,  afitrr  the  aban- 
donmenl  for  tbe  nett  prooeeda  of  the  cargo,  ao  taken  and  applied  fiir  tli<-  repairi  of 
Ibe  ahip.  it  *<•  held  that  the  aeparate  inauren  were  teparattli/  ■aiwerHtiii',  and  not 
aa  joint  parlDer  with  Ihe  other*  for  hia  proportion  of  nett  prooeeda  of  the  ui^i  ap- 
plied to  tba  repari,  but  not  for  the  omins.  TV  Untied  Int.  O.  t.  Scstt,  I  Johns, 

On  an  ioanpnee  on  a  eaigo  at  isd  from  AVw  Forib  to  a  port  or  porta  in  Ciitaum} 
hint,  the  policy  eoatained  tbe  uanal  clanae,  that  tbe  inmrar  waa  not  to  be  liable  for 
Ihe  •anaeqneaee  of  illlol  Inde  ;  the  teaael  arrind  at  the  deatined  pun,  hui  wis  not 
atlovcd  to  eoler:  afler  waiting  twenty  daya,  aheniled  for  another  port  in  (he  liland, 
but  waa  driven  by  advene  windi  into  the  Bite  of  £e(i;anf,  and  for  fearol  ihebr^and 
boala  went  into  Pari  Republican,  where  the  cargo  waa  forcibly  lakeii  bj  ihi>  gOT- 
cminenl  there,  and  aoU  at  a  tfnat  lo«  t  Ihe  inaortrd  abandoned  for  a  tola!  Iota,  aa- 
•Ignins  wAeeMattberefDMlofeiHiy,  and  that  tha  voyage  had  been  thereby  de- 
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Part  II.  circumstance  which  makes  the  policy  Toid,  as  fraad  or  misrepre* 

Polieies  of 

AHQranee. 


f 


feated  {  it  wm  held  that  the  denial  of  entry  at  St,  Jag^  waa  not  a  km  vithio  tbe 
policy :  as  to  the  effect  of  a  denial  to  trade,  if  the  foyage  had  ended  there,  dubUO' 
tttrf  the  insured,  in  making  the  abandonment,  oiiiat  aiaign  the  tme  eauae  {  if  h«  ar 
aign  an  insufficient  one  he  is  bound  by  it,  and  cannot  aTsil  himself  of  a  subsequent 
ev<mt  without  a  new  abandonment,  and  that  tbe  assured  was  entitled  to  reaa*er  only 
for  a  partial  lots,  which  was  to  be  estimated  bj  dedocting  the  nett  proceeds  of  tbe  aale 
at  Port  JRepubHcan,  from  the  prime  cost.  Sujfdam  et  al.  v.  1%e  Marine  Int.  Co. 
ibid.  181. 2  Johm.  Rep.  138.  Vide  Speyer  v.  JVSnv  Tork  Int.  Co.  3  Johm,  Rep.  S8. 

A  vessel,  in  attempting  to  get  out  of  tbe  harbour,  grounded  and  became  leaky; 
the  cargo,  consisting  chiefly  o(  flour,  being  damaged,  was  nnladent  and  the  ahip 
repaired  in  nx  days,  at  the  expense  of  ISO  dollars;  information  was  given  to 
the  assurers  on  tbe  freight  and  oaiigo,  of  the  accident  the  day  after  it  oocnrred, 
and  a  formal  abandonment  was  made  to  them  in  two  days  thereafter.  The 
owners  of  the  cargo  receired  it  of  the  owners  of  the  vessel,  and  sold  it  at  auction  at 
a  loss  of  twenty-seven  per  cent.  It  was  held  the  assured  had  no  right  to  abandon  ; 
but  ought  to  have  insisted  on  csrrying  the  oargo  to  the  place  of  destination,  so  aa  to 
entitle  themseWes  to  full  freight ;  and  the  aisistance  given  by  the  assurers  in  sanng 
the  propel  ty  did  not  amount  Xo  an  acceptance  of  abandonment.  GrtnaaMv.  The 
J^ew  York  Int.  Co  1  Johno.  Rep.  205.  S.  C  3  Do.  331. 

When  a  vessel  is  turned  away  from  her  port  of  destination,  which  is  in  actual 
blockade,  and  she  goes  to  another  port  to  deliver  the  goods,  it  will  be  ooniidered  aa 
done  for  the  benefit  of  all  concerned,  and  will  not  destroy  the  right  of  the  iasnrod  to 
recover  on  the  abandonment.  Schmidt  v.  The  United  Ina.  Co.  Udd.  949. 

To  jnstify  an  abandonment  in  the  case  of  stranding,  the  goods  must  bedeterionsted 
to  half  their  value:  where  it  occurs  at  the  mouth  of  a  river,  so  that  the  insured  m^t 
by  means  of  lighters,  send  the  goods  to  the  port  of  destination,  she  is  bound  to  da 
so,  and  cannot  sell  them  at  auction,  and  abandon  for  a  total  loss.  Lu/dB/rm  t.  Mum- 
bian  Ins,  Co.  ibid.  335. 

If  certain  articles  be  stated  in  a  policy,  and  a  moiety  of  (hem  be  lost,  the  aasored 
may  abandon  them  aa  for  a  total  loss,  though  the  loss  be  not  equal  to  a  moie^  of  the 
whole  eargo.  Vandenheuvel  v.  The  United  Int.  Co.  ibid.  406. 

After  an  abandonment,  which  is  not  accepted  by  the  insured,  the  insui^  remsins 
the  quati  agent  or  trustee  of  the  insurer,  and  must  do  what  he  thinks  ft>r  the  inter, 
est  ot  the  concerned  {  and  if  he  sot  with  fidelity,  and  sell  the  property  at  auction  in 
the  usual  manner,  without  a  view  to  his  own  benefit,  it  is  no  wairer  of  his  abandao- 
ment,  nor  will  It  prejudice  his  right,  ibid.  Jf  Bride  w.  Hie  Marine  bu.  Co,  S 
Johnt.  Rep.  S»9. 

The  captain  continues  the  agent  of  the  assured  after  capture,  until  tbe  abaadon- 
meot  is  made,  and  may,  as  such,  pr<'jodice  him  by  his  acts.  He  is  the  agent  of  the 
insurer  only  wh«  n  he  acts  for  the  benefit  of  all  concerned.  Doederer  v.  BeL  /nt. 
Co.  C.  C.  AprH,  1807,  M-  S.  Rep. 

An  insurance  on  300  barrels  ot  flour  was  iffected  from  J^em  Tork  to  London,' 
during  the  voyage  it  became  necessary,  for  the  preservation  of  tbe  ship,  to  thnnr 
OTcr  a  part  of  the  cargo,  among  which  were  1S3  barrels  of  the  flour  insured,  aad 
SO  barrels  more  were  ao  much  damaged  that  it  became  necessary  to  aell  them  at 
MrfoOCt  where  the  ship  went  fn>ra  necessity  j  tbe  value  of  the  flour  lost  and  that 
sold,  after  deducting  the  neit  proceeds  of  the  latter,  wm  less  than  a  moiety  of  the 
prime  cost  of  the  whole  300  barrels  ;  tht  insured,  on  hearing  of  the  km  sostaioedy 
abandoned  as  for  a  total  loss,  but  the  ship  was  afterwards  repairMt  and  arrived  at 
London,  where  iha  deliTered  the  residue  of  the  flour  to  the  coosigaeea :  It  was  hehl 
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sentatioD,  want  of  interest,  the  ship  not  being  sea- worthy,  devi-  ch.  n.  a.  i. 

Polioies  of 
,  Attorance. 

that  there  b^ing  A  lots  of  more  than  a  moietj  of  the  article  ipecifically  insured,  the  ■ 

insured  ba4.a  right  to  a^ndon  and  recover  for  a  total  loss.    Motes  ct  al,  ▼.  Hie  Co- 
lumb.  Ina.  Co,  6  Johtu.  Rep.  319. 

If  there  be  an  absolute  interdiction  of  eommeroe  with  the  port  of  destination,  so 

that  the  completion  of  the  voyage  is  iropraeticable,  or  attended  with  a  moral  oer- 

^  taint  J  of  seizure  or  loss,  or  if  the  port  of  destination  be  in  the  possession  of  an  eneraj, 

or  actually  blockaded,  it  seems  the  assured  are  not  bound  to  proceed,  but  may  aban* 

don.  Craig'  et  al.  v.  United  Int.  Co.  ibid.  *iS6. 

But  the  assured  are  not  entitled  ta  abandon  qvia  timet,  in  cases  where  the  danger 
is  remote  or  contingent.  Md, 

An  abandonment  must  be  made  within  a  reasonable  time,  or  the  insured  cannot 
recoTer  for  a  total  lots.  FttOer  t.  M  Catty  2  Doll  Rep.  S19.  1  Teatet^  Rep.  464. 
Rett  ▼.  Reveridgre,  4  Doll.  Rep.  S7S.  CamberUng  v.  M  CalU  2  Doll.  Rep.  280. 
2  Jeo/et'  Rep,  281.  MCabmnt  v.  Murgatroyd,  3  Tente*^  Rep.  27.  Duncan  v. 
JToclh  Wall.  Rep.  89.  Parker  v.  Towers^  2  Rromie^a  Rep,  Ap,  88.  Krwnbhaar 
V.  Marine  Int.  Co.  1  Serg.  &  R.  Rep.  281. 

An  alMuidooroent  is  a  yielding,  ceding,  or  giving  up,  by  the  insurer  to  the  insured, 
where  thtrre  has  been  a  great  lots,  and  rtfsoiting  to  the  policy  for  an  indemnity, 
leaving  whatever  remains  for  the  insured.  FuUer  v.  M*Cail,  2  Dall.  Rep,  219. 

Whether  an  abandonment  be  necessary  where  there  has  been  a  total  loss  of  the 
ship  and  cargo,  ibid. 

If  the  vessel  be  in  the  hands  of  the  esptors  at  the  time  of  abandonment,  such  aban- 
donment is  good,  though  she  be  afterwards  releasi*d,  and  restored  before  the  MtiOD 
is  commenced.  DutOh  v.  (kUHf,  4  Dall.  Rep.  446.  Vide  infra. 

After  abandonment,  if  it  turns  out  to  be  legal,  the  insured  is  to  be  considered  ai 
agent  for  the  insurer,  so  that  he  may  employ  the  ship  to  her  best  advantage.  Cur» 
der  Y.  The  Philade^Aia  Int.  Co.  5  Serg.  &R.  Rep.  IIS. 

A  mere  arrest  or  detention  of  a  nrutral  vessel  by  a  belligerent  for  the  parpoa* 
of  legal  adjudication,  will  not  authorise  an  abandonment  Dttncan  v.  JTocA,  t  fFalU 
Rep.>37. 

The  insured  are  not  bound  to  abandon  till  the  loss  has  actttaUy  happened,  ibnogh 
(here  ia  every  probability,  and  almost  a  certainty  to  his  koowledg*',  that  a  loss  will 
happen,  nor  until  he  has  received  certain  information  of  a  loss.  ibid. 

What  shall  amount  to  information  of  a  loss,  must  depend  on  the  circumstances  of 
the  case.  ibid. 

Is  the  time  within  which  an  abandonment  ought  to  be  made,  a  question  of  biw  } 
ibid. 

The  capture  of  a  neutral  as  a  prize  by  a  belligerent,  is  a  total  loss,  and  entitles  tb* 
assured  to  abandon.  RhineUmder^.Jnt.  Co.  of  Pemuylvama,  1  HatPtAmer.  I/rm 
Joum.  1.  4  Cranch*8  Rep.  29. 

Th«*  state  of  the  loss  at  the  time  of  the  offer  to  abandon^  and  not  the  ttate  of  the 
information  received^  fixes  the  rights  of  the  parties,  ibid.  Murthatlf.  Detavare 
Jne.  Co.  ibid.  202.  Alexander  v.  Baltimore  Int.  Co.  Umi.  370. 

The  assured  have  a  right  t^  abandon  on  cupture ;  and  every  endeavonr  to  recover 
ship  and  cargo  afterwards  shHil  bv  inteiidfd  for  the  beot^t  of  the  underwriter!. 
Campbell  «.  WUUamton,  2  Bay't  Rep.  237. 

The  insured  have  a  right  to  abandon  ship  and  cargo  upon  capture,  thongh  oo^ 
•bilged  tA  do  so  immediately  aHtr,  if  there  is  any  probability  of  recovering  the  pro- 
perty afterwards :  theiefore  it  is  not  (no  late  for  this  ownera  to  make  their  election 
to  abantkm  fl«iallv  aiti-r  a  decision,  in  a  Court  of  Admiralty,  on  the  subject  of  priza 
or  no  prize  Mey  v .  Tunno  et  al.  ibid.  307. 
The  claiio^nu  getting  possession  of  ressel  and  cargo,  on  giving  security  for  the 
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Ptrt.  n.     atioiiy  non-performance  of  warranties^  &c.    Proof  of  frand,  or 

Policif  »  of     ^__._^^______^_______^____^..^_____^____^_^_____ 

A*tui«nc«.  ■ 

«....,.,..,...  pP'Pcrty,  if  condemned,  on  an  appeal  by  the  eaptort,  is  not  a  reatitiitioD,  nor  eoBi- 

elutiv*-,  nor  definitive  on  the  parties,  ibid. 

The  delay  and  uncertainty  of  deeiaiona,,  are  riakt  within  the  poUej.  ibid. 

In  every  inaaranee  on  a  ahip  or  gooda,  there  ia  an  implied  warranty,  (hat  the  rfiip 
ia  aeaworthy.  Porter  ▼.  Buuey^  1  Man.  Rep  436. 

If  the  ahip  be  not  seaworthy,  the  policy  will  be  void,  though  the  kianred  were  ig- 
QOrantoftfaebet.  ibid. 

A  veasel  naust  not  only  be  aeaworthy  at  the  time  of  her  aailing,  hnt  moat  be  alaa 
duly  equipped  sod  manned  with  a  competent  en* w  tor  thf  voyage  inaored.  SUva  v. 
I/m,  t  Joknt.  Ca^.  1S4  BarmoaU'^.  Church,  I  CasfWM*  Rep.  917.  Talcot  v.  Ma^ 
fine  Jnt.  Co.  iJohtu.  Rep,  ISO.  Same^,  Commercial  Ina.  Co,  ibid  124. 

It  ia  an  implied  warranty  in  every  policy,  on  the  veaKl  or  gonda,  that  the  veeael  ia 
aeaworthy,  and  competent  to  perform  the  voyage  ;  and  it  makea  no  difference  thoogh 
the  vessel  were  surveyed  before  abe  sailed,  and  pronounced  b}  carpentera  to  be 
oompetent,  if  she  prove  on  the  vovage  not  lo  have  been  aeaworthy .  Warren  v.  The 
United  Int.  Co.  2  Johno,  Coo*  231. 

Admiralty  surveys  of  seaworthiness,  are  or  parte  evidence,  and  inadmianUe. 
Abbott  V.  Sebor,  3  Johno,  Cat,  39.  S.  P.  Sakise  eiaLj.  Commerdai  Jne,  CSa.  10 
Johnt.  Rep.  487. 

A  crew  of  two  peraona,  including  the  roaster,  ia  not  sufficient  for  a  veaael  of  thirty- 
five  tons  from  JW«  York  to  EiktUon,  JV*.  C.  and  of  this,  if  it  appear  in  evidence  oft 
thecaae  made,  the  Court  will  judge.  Dow  v.  Smith,  I  CainW  Rep,  33 

Seaworthiness  is  alwiiya  implied,  and  never  at  the  riak  of  the  underwriter.  Ram' 
waUv,  Ch9ireh,ibid.  217.  Abbotts.  Broome,  ibid. 999, 

If  the  defects  in  a  vessel,  existing  previous  to  effecting  the  policy,  be  not  aueh  oa 
to  render  the  vessel  onaeawortby,  they  are  not  to  be  taken  into  consideration,  in  de- 
termining whether  the  n* piitra  put  on  her,  exceed  half  her  value.  D^ejfeter  ▼.  Oa- 
hanbian  Itu.  Co.  2  Cainet^  Rep,  85. 

If  a  veaael  be  seaworthy  at  the  time  of  her  luling,  and  snddeoly  afterwarda  apriog 
A  leak,  and  founder,  without  any  streaa  of  weath«>r  or  apparent  oaose,  it  is  a  loss  by 
the  perils  ot  the  sea,  and  the  insurer  will  be  liable,  Mod  whether  she  be  aeaworthy 
or  not,  the  jury  will  determine  aa  a  matter  of  fact.  Patrick  v.  BuUett,  etaLt 
Johno  Rep.  241. 

Where  a  vessel  sailed  with  a  fair  wind  and  moderate  weather,  and  in  the  evening 
of  the  same  day  sprang  a  leak  and  foundered,  without  any  apparent  cause  or  extra- 
ordinary accident,  it  was  h<'ld  her  loss  most  be  presumed  to  have  arisen  from  her 
not  bting  s«*fiworthy  at  the  time  of  sailing.  Takot v.  The  Commercial  Jht.  Co, 
SiJohfu.  A^.  124. 

It  would  appear,  that  the  implied  warranty  of  aeaworthineas,  does  not  extend  an 
fiir  as  to  warrant,  that  the  vessel  shall  have  all  proper  dooomenuor  paperaOD  boord. 
EUing  et  al.  v.  Scott  et  al.  ibid.  157. 

On  an  insurance  «  at  and  from,**  the  warranty  of  aeaworthineas  most  be  referred 
to  the  commencement  of  the  risk,  and  if  between  that  time  and  the  aailing  of  the 
vessel,  she  becomes  unfit  for  sea,  without  the  fault  of  the  assured,  and  is  afterwanb 
lost,  the  assured  may  recover    Garrig^teo^.  Coxe,  I  iKnn.  Rep.  592. 

To  determine  the  question  of  seaworthiness,  the  nature  of  the  voyage  iato  be  oon- 
aidered.  BeU  v.  Reed  et  al,  4  Binn,  Rep,  127. 

When  a  vessel  is  staunch,  and  properly  fitted  for  aea,  before  abe  aaila  out  of  port, 
the  springing  aleak,  or  other  acci<ient  at  sea  afterwards,  will  not  vitiate  the  policy. 
MSisr€tai,w,RuHdUetal\Ba^oRep,^!i^. 


WRITTEW  CONTRACTS,  3((g 

want  of  sea-wortldiiess,  lies  upon  the  defendant;  but  in  cases  Ch.n.s.  i. 

Policiet  of 

— — . _._^_..._^_^— — ........^— .........................^     AMunince. 

Where  a  vtnel  proves  leaky  and  unfir  For  »»•»,  the  day  after  she  sails,  without  any  ' 

▼ioleot  gale  of  wind,  to  make  her  so,  it  is  sirrmgly  presumprivc  sbc  was  not  seawor- 
thy when  she  sailt-d.  WoUnce  v.  Depau  et  al,  2  Bay^9  Rep,  503.  CoiteiaL  t.  Zkl, 
ina,  Co.  €.  C.  Oct,  1809,  M,  S.  Rep, 

ft 

VojfOgeB  illegal  by  vant  of  neutrality  ^  Uc. 

A  passport  granted  by 'any  pMrticnIiir  governnietir,  to  proteot  against  ha  own 
araiaers,  is  not  sueb  a  sailing  utnier  tht-  fl  ^g  of  that  gov«*mniiriit,  as  to  stani|i  a  na* 
tiooal  eharaater,  and  be  a  violation  of  neutrality.  BdUett  et  al,  ▼.  Jenkt  et  al.  1  JV. 
Tork  Ca$,  in  Er.  43.  1  Cainet^  Rep  60. 

A  Ttesael  driven  by  distress,  into  a  French  port,  where  a  part  of  the  cargo  is  taken 
by  the  oflScers  of  the  government,  and  she  prevented  from  tHkingnway  rier  o'  iginal 
ladings  may,  (without  ioearring  the  penalties  of  the  Atst  forbidding  all  intercourse 
with  the  depeadenetes  of /Vance,)  parohase  and  load  with  the  pitMluce  of  the  coao- 
tty^Ufid. 

A  mere  sailing  for  a  port,  onderstood  to  be  blockaded,  is  not  such  a  breach  of 
Aeotrality,  as  to  destroy  the  policy  of  insurance.  Vot «.  The  United  Jnt,  Co.  1  ^ 
JbrJb  Ca».  in  Er.wu.  2  Johns,  Cat,  469.  Contra  in  Supreme  Court,  ^  Do  190, 
£t  TMle  Idotardetal.  v.  Grave$,  3  Caineo*  Rep.  226. 

The  trade  of  a  domiciled  alien,  carried  on  from  the  United  Stateo,  with  the  ene- 
miea  of  his  molht^r  conntrv,  is  protected  undera  warranty  against  illicit  trade.  John^ 
atfan  et  al,  v.  Ludlow,  1  JV.  Tork  Cat,  in  Br.  zxix.    2  Johnt,  Cat.  481. 

To  constitute  a  breach  of  that  warranty,  the  seizure  must  be  for  an  actual  illicit, 
prohibited  or  contraband  trade  {  and  a  seizure  ondtr  pretext  "f  such  a  tradf,  is  not 
floffieient,  if  the  trade  be  not  in  fiict  one  or  the  other,  ibid.  1  ^.  Tork  Cat.  in  Er, 

Where  an  insurance  is  made  on  part  ofa  cargo,  warranted  free  from  contraband, 
and  part  of  the  cargo  oninsured,  was  ofmtrabnnd  to  tbt*  knowledge  of  the  insurer, 
snd  the  vessel  being  condemned  on  account  of  the  contraband  goods,  the  plaintiff 
riiall  reeover  for  a  tout  loss.  Bovne  v.  Shaw,  Coleman  U  Cainea^  Cat,  in  Prac, 
d04.     1  Comet*  Rep.  489. 

In  an  action  on  a  policy  of  insnrance  from  AVv  ybrArto  the  Baroanna^  o.iall^s'w^ 
/ii/gooda,  it  was  held,  that  articles  contraband  of  war,  were  lawful  gftods  within 
the  meaning  of  the  policy ;  that  goods  not  pr«»hibited  by  the  p^isitive  law  of  the  coun- 
try, to  which  the  vessel  bt^longs  are  lawful ;  and  that  the  insured  are  not  bound  to 
diseloae  to  the  intnrer,  that  the  goods  insured  are  oontrabanil  of  war.  Scton  et  al.  v. 
Xrw,  t  JbAnt.  Cat,  I.  8.  P,  Skidmore  v.  Detdoity,  2  Johnt  Cat,  77  Juhel  r. 
BMnelander,  ibid,  120.    S.  C.  affirmed  in  error,  ibid.  487. 

A  policy  of  insoraoee  against  the  risk  from  an  illicit  trade,  is  valid,  though  it 
would  be  void,  if  intended  to  protect  a  trade  prohibited  by  oar  laws.  Gardiner  et  aU 
V.  Snath,  1  Johnt.  Cat.  141. 

A  neatra],  ri  siding  as  the  ennsol  of  a  neutral  state  in  a  belligrrent  country,  and 
cnrrying  on  trade  there  as  a  merchant,  is  to  be  considered  as  domiciled  in  that  coun- 
try, nnd  if  he  be  connected  with  neutral  paitners  tn  trade,  his  property  will  b»  sub- 
ject to  capture  and  condemnation  by  a  belligerent,  as  enemy's  property.  ,4rnoldr. 
The  United  Int  Co  ibid,  363. 

A  warranty  of  bemg  the  property  of  an  ^American  citizen,  is  proved  by  reputation, 
employ  and  domicil.    Peyton  v.  ffaOett,  1  Cainet*  Rep.  363.      • 

Property  warranted  to  be  neutral,  must  not  ool>  have  every  document  pecessarj 
to  prrive  iis  neutrality,  aceoedir^  to  treaties,  and  the  laws  of  nations ;  bat  it  moat  not 
be  acoorapanied  with  any  papers  to  eompromit  its  ncatnl  ehaneter.  Blagge  T* 
T%e  United  Jnt.  Co.  ibid.  549. 


2^  ASSUMPSIT. 

p»rt  n.     where  tach  a  defence  it  expected*  it  will,  of  conrae,  be  proper 

PolMMtof 

U,  onder  Meh  •  wmntntj  oo  ^ooA;  the  oatward  eai^  appear  to  have  prodoced 
leM  ihaA  the  bomewaid  one  eoat,  the  aaored  »  a  voyage  from  a  bellifereot  eooo- 
try,  must  ahew  that  thr  exeem  it  derivMl  from  neutnA  fanda.  ibid. 

To  eoiiatitote  a  bloekadr,  ao  aa  to  affeet  a  poliey  of  iaaaraMe  bf  a  vkdatioii  of  it, 
there  moat  be  an  actiul  exiating  force,  before  the  port,  at  the  time  it  it  entered  ;  the 
ammuB  reverfendi  of  a  bloekading  flret,  doea  not  eontiooe  the  blockade,  nor  it  the 
•iitry  of  a  oouiral,  after  being  varaed,  a  breaeh  of  hia  ooatralitj,  if  the  Uoakadiag 
Ibraoibc  not  before,  the  port.     miSamu  v.  Smithy  S  Ci^a*  Btp.  t. 

But  an  aetnal  removal  of  a  blockading  fleet,  bj  winda  or  atorma,  doea  not  aoa- 
pend  the  bloekade,  and  if  the  neutral  with  notice  of  the  eanae  of  itaahaenee,  attempt 
tocnter.itiaabreachofthebloekade.  BadcHf  ^.  The  United  Lu,  C;  7  J»hiM. 
Xep.  98. 

An  aaaignment  of  part  of  the  anbjeet  inanred  to  a  belligerent,  thovgh  nfter  eap- 
tnre,  ia  a  breach  of  a  varrantj  of  neatral  property.  Geeld  v.  United  Jbit.  €•» 
3  Cednet*  Hep,  73. 

A  poliey  on  gooda,  from  JVhv  Fork  to  France^  waaeffeeted  warranted  .^teerfoan 
property  ;  the  gooda  were  purohaaed  in  JVV»  Yerkt  by  ^^merican  merehanu,  and 
shipped  on  hoard  of  an  ,^mencan  veaael,  cooaigned  to  merehanta  in  France,  onder 
an  agreement  for  that  porpoae,  by  which  the  former  were  to  deliver  the  gooda  at  St. 
VdUry,  and  be  allowed  8  per  cent  commimiona,  taking  opoa  themaelvea  all  risks, 
ezpreisly  inoluding  a  premium  for  insurance  againat  all  naka ;  the  eonaigneea  were 
to  pay  the  freight  on  delivery,  Rnd  nlao  for  the  gooda  in  billa  oo  London,  guaranteed 
by  a  commercial  house  in  London  ;  the  gooda  were  captured  by  -  the  Brideh,  and 
condemned  as  French  property.  In  an  action  on  the  policy,  it  was  held,  the  goods 
remained  the  property  of  the  consignees,  until  their  delivery  in  France,  and  that 
the  warranty  in  the  poliey  was  complied  with ;  that  such  a  contrset  was  legal  and 
valid,  and  did  not  change  the  property,  ao  aa  to  deatroy  iu  neniral  character,  or  vio- 
late tbe  oontraet  of  iiiaoranee.    Ludlow  v.  Brwne  et  oL  1  Johnt.  Rep.  1. 

A  vague  rumour  or  knowledge  of  an  embargo,  received  from  a  pilot,  before  Tea- 
sel sailed,  is  not  sufficient  to  charge  the  assured  with  knowmg  the  Act  laring  the 
Jlmerican  embargo  of  the  28d  Dec.  1807,  so  as  to  render  the  voya^  illegal  in  its 
commencement.     Waldea  et  al.  v.  Phmdr  Int.  Co.  5  Johno.  R^.  310. 

Actual  or  constructive  notice  of  the  existence  of  a  blockade,  is  requisite,  before  a 
neutral  can  be  deemed  m  delicto,  or  to  have  violated  his  neutral  du^,  by  attempt- 
ing to  enter  the  port.    RadcUffet  al.  v.  The  United  Int.  Co.  7  John*,  Rep.  58. 

A  purchase  of  a  vessel  by  an  alien,  to  be  paid  for  at  all  events,  but  to  be  tran»' 
ferred  at  a  future  day  ;  the  property  remains  in  the  seller,  an  wflmerscon  citizen,  and 
isaeomplmnce  with  a  warranty  of  .^flmericim  property.  Murgatreydy.  Crawford, 
3  DaU.  Rep.  401. 

If  the  general  agent  of  tbe  assured,  where  the  property  insured  is  warranted 
neutral,  deceive  one  of  the  belligerenti,  by  covering  the  property  of  his  enemy,  the 
assurer  is  discharged.  Pratt  v.  T^  Fhardx  int.  Co.  1  Rrowne*t  Rep.  158.  S.  C. 
S  Binn.  Rep.  308. 

Penistmg  hi  an  inteniion  to  enter  a  blockaded  port  after  warning,  is  not  attempt- 
ing to  enter  Fitxdmmont  v.  Mwport  Jht.  Co,  1  SalPt  .American  Law  Journal, 
139.    4  Cranch't  Rep.  185. 

A  breaeh  oC  a  blockade,  under  the  treaty  with  Great  Britain,  most  consist  of  a 
second  attempt  to  ent«*r  a  blockaded  port,  afier  being  warned  €41'  by  the  blockading 
squadron  t  fooae  declarations  of  a  master,  when  not  in  the  possession  of  his  ship,  that 
if  released,  he  tn<eadl»</ to  enter  the  blockaded  port,  do  not  amount  to  such  an  at- 
tempt.   WOUamton  et  al.  v.  Tunm  etal.2  BayU  Rep.  338. 


WEITTEN  CONTBACTS. 

for  the  pluutUrto  be  prepared  witherideacetosupport  fliat  part  cu.  ii. 
of  hi«  case.  I'oiicic 


WagerptBcif,  lie. 

1»  JUattacfaattu,  ■**(«■  palicf  wu  bcid  not  (obea  nlid  coDlnct.  Amoryy. 
Gitmm,iMa—.lUp.  1.     Dumat  i.  Jime;i  l)o.6V. 

A  wiger  piriior  ii  Tklid  at  Bomraoo  U*.  JuM  r,  CAurcA,  3  /aAnt.  Cm.  33.?. 
^UiMI  f.  £eAor,  S  Bt.  39.   Cteufcwnnf  T.  CAurcA,  3  CfBnei'  A(p.  Ul. 

The  miin  priodpln  i£  Ibe  Srituh  Siitote  19  On.  3,  c,  37,  hm  bi^cn  ndoptcd 
ID  J'lmtjfhioHia,  both  hf  the  Coamof  JuMioe,  ind  ooinmcroitl  uagc.  Prilchet  v. 
Am.Cs.  .V*rtA.4acriea,3r«aMi' JI^4SI.  Cndsetal.^.JUurgatro'jd,  iA).l6S. 

A  part  owner  of  a  naati,  wbo  hat  ahartenKl  tbc  reM,  with  t  eoieniiH  10  pa)  the 
Talne,  m  uie  nf  a  low,  isaj  intue  the  whole  *euel  aa  hii  propei'ty,  OHvtr  v. 
Gremt.SMoM.  Rtp.ia.    Vide  Auiuut.  Am,  4  ila.  MT. 

Whenlba  huaiwr  oTa  bonap,  after  he  bu  rfTtiiUd  ae  iourance,  arils  the  lime, 
■till  rewnin^  a  eertoia  intemt,  he  will  be  able  to  nooTer  on  the  jinlicf  ia  eik 
of  akMa.    SuUmt.Mau.  Mutual  Fin  hu.  C*.  iMatt.Stp.  sm. 

An  awnar  of  a  riiip  bottomed  for  more  Ihao  her  niae,  hu  tiot  an  injumble  inte 
real  in  bar.    Smithj.lVabana.iJV.  Tart  Cat.  inEr.  110.    a  Cain<^i'  Rfp.  I. 

NeillKr  a  want  of  amring;  intemt,  nor  the  wordaof  [he  polioj  beiii);  ■'  |>oliiiy  to 
be  proof  of  mtereil,"  are  of  IhemielTea  etidenoe  of  a  wa(er  polkf.  Clemkntiiag 
V.  Clmrch,  3  Gnnea'  Hep.  \U . 

On  a  wager  poliaj,  to  entitle  th«  aoored  la  raoover,  the  loai  mOil  be  abaolaltbi 
total,  a  leobiifaf  total  toaa,  girci  do  rigtit.  iMif. 

PndtaareimvableranontRe.  T^nT.  Srmth,ibid.2U.  MbMi.  Sf/ior,3Jiiliia, 
Cat.  39. 

The  bianred  ponhaied  a  BriHth  Aip  of  merchanta  in  JdmaieB.,  but  not  being 
able  to  pay  the  vholc  porcbaie  monef,  it  waa  ^reed,  that  the  ihip  shuuld  continue 
Id  the  namaa  of  the  original  ownen,  Bnlil  Ibe  balaoee  wa*  paid  ;  the  iiiian:d  took 
pnaif  laion,  and  aotcd  aa  owner  of  rhe  *eMel|  in  ao  aolkn  ooapoliej  ol  inaun^nce  on 
the  *e»el,  eScoted  in  the  name  of  Ibe  inaared,  it  waa  bald  he  had  an  iiisuiKble  in- 
terett.   ferny  *.  Clarktm,  I  /abu.  B^.  MS. 

The  owner  of  a  veaael,  DOtwitbatanding  there  maj  be  a  bottonirf  bond  ou  llie 
■««ae1,  may  innre  hh  intereu  in  ber.  Hid, 

A  lien  or  aootlngeat  Inlerett  In  a  eargo,  ia  a  aobjeet  matter  of  innirancp,  ani)  on 
ab«ndowDant,  Ibe  iHorer  aeqairciallthe  right*  aul  priTili^eiorihea^urod.  flui- 
telr.TU  Uttim  ht.  Ct.  4  Doll.  Hep.  131. 

'Whatliruon  goodiiianinmrable  intercM?  Sonathi.  The  fat.  Ci.of  ^Vsrili 
JImtTiea,ibid.i63. 

If  auab  goodt  tbriaaeltea  be  ioaored  bj  the  peraai  elaiming  the  lien  Bi  agent  loi' 
Ibeovaarof  the  goodi,  be  eaaoot  rweorer  on  aeaplureuid  roKitatJaD  ot  goodt  to 
tbe  owner,  wbo  doc*  aot  mtii^  the  lien.  Md. 


Jtt-atturMetmddtuili 
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ASSUMPSlt. 

This  18  the  eTidence  ordinarilj  required  to  support  w»  ftctiou 


p»y  •  jott  cOaim  againsl  him,  and  he  will  be  entitled  to  ioterert  oa  nil  he  hMjimkL 


Odd. 


In  the  e-e  of  •  doiMe  •■wranee,  the  insurers  shall  eontrihuie  raieaWy,  to  satisfj 
a  loss.  Tfmrtton  ▼.  JTocA.'i  DaU.  Hep.  348.  Jppem&x  XXXH. 

To  wmstiiole  a  double  insorsncp,  it  st-enis  thirt  the  two  insuranees  moM  not  owy 
belorth^-  benefit  of  th^  same  person.and  on  the  same  •ubject.bnlfor  Ae  samerj*. 
m  In.  Co.  ^.  Lynch,  11  Joto..  Rep.  «33.    Et  vnle  ^^w'*^-  ^f *;A™I 

J^.  Co.  5  Serg^mLR^- 47S. 

Dtoiaaliofi. 

Nothing  will  justify  a  deviation  from  the  voyage  described  in  thepolicy,  but  a  real 
and  iroiKTiou.  oeeessity .  Slocktr  et  aL  v.  ffarrit,  3  Mai9.  Rep  409- 

A  ship.  ca. go.  and  freight  are  in^ired,  f-om  Boston  to  the  Conanet,  at  and  from 
thence  to  any  port  or  porU  in  Spanish  America  ;  at  and  from  thence  to  her  port  rf 
diseh^rge  in  the  United  Statei,  under  whatever  papers  she  may  sail.  She  arnv» 
with  ^dsh  colonrs  and  papers,  in  due  course  at  Vera  Cruz,  where  *^^^^^ 
oargo.Vhich  is  seized  by  the  government  as  an  illegal  .mportation.  The  ms^ 
remains  five  months  with  the  ship,  prosecuting  the  recovenr  ot  the  ««rgo.  FsUmg 
in  this,  he  takes  acargo  on  freight  to  the  Ha' anna,  and  on  his  voyage  was  «*Pt«'*^* 
nod  aftet  ward,  condemned.  The  sUy  at  Vera  Crux  was  not,  and  the  voyage  to  the 

Savanna  whs  held  to  be,  a  deviauon.  ibid,  t,,^M  ««.fiM«. 

Where  a  capUin  act.  from  the  best  of  hisjadgmcnt  for  the  benefit  of  all  concern. 

ed,and  displays  oitlinary  skill  and  judgment,  the  contract  of  insurance  remw 

Ottimpaired  by  a  deviation  under  such  cireumsUnces,    Brazier  et  oL  v.  vtap^  a 

^TmfTvl^entian  to  deviate,  without  an  actual  devuiUon,  will  iMit  "^J^J^^*' f^" 
derwriters.  Lee^Qi.s,  Gray,  7  Mau.  Rep,  349.    Swmden  et  aL  v.  PA^oar  JW. 

Co.  3  Bimu  Rep,  467.  ,  -   •  j 

Where  a  vessel  staid  in  port  six  months  after  the  date  of  the  policy,  .t  was  held 

not  to  be  a  deviation,  the  delay  not  being  fraudulent  or  varymg  the  i«k.    -M«  v. 

&u,w*\  John:  Qae.SiS,  «.««♦.««  Imtfd 

WheU.er  the  negUgeooe  of  U.e  Mwred  in  not  h""*  f^l^'t^!!?  ~t^ 

or  WiDg  oo«U««Mo.7  p.pe«.  in  eon.«,u«noe  of  -h.oh  the  ih^  «  uken  oat  oT  ber 

eoone.  »i»0UDt  to  .  dertation  i  '  Goixy.  Lm.Md.  341.  de.i,uioo  to 

mere  the  «™«mof  the  voy^je  in«red ."«  P^-'TL Uo^ [he%t.^^ 
toad,  at  «.y  iotera.edi.te  port  j  .«d  though  .t  be  •«<*~tJ7^'*^ '^]!?  ^  rf* 
meneed,  yet  it  i.  no,  .  diffe.*nt  vo,i«e  from  that  ^^^."^  *?  f^  H^^^  t 
S)La-  wm  be  liable  for  «,  Iom  before  .rriving.t  the  •"»««'»«  P™"*-  *»**«-  '* 
Jfor.  liw.  Co. «  Can*.'  Jlep.  «7*.    Silva  ».  i<w.  1  /»*»••  Ca,.  IM. 

ff  the  ««ml  be  appriaed  by  hi.  n..«er  of  hi.  por««ng  ««.her  voyage  than^ 
5n««^  "  -hich  he  ha.  been  .ent,  and  do  not  disapprove  of  it. '«»?"'?'  *^ 
tn  «.d  not  ban^n,.  though  the  m«ter  ulUmMely  ~n  a.ay  -'J^J^ ^  '^ 
r..nden.b.z..e7hepro«^..  r»ur.^:;J^  C^^J^-^C^^ '^ 


An  tawranoe  OB  a  eargo.of  eor«  a»i  «oor  from  JVHc.  Tor*  to  ^  .    .  .^ 

«-!SLmor«.dumln  the  poiiey  !»  her  pauage  *«jr«'  "Jl;^*  j^.^ 
ther,  and  .rri.ing  in  right  of  Madhr<,.  A,  *M  pre»«.ted  by  ^^^"'^'^ 
entering  the  port,  and  ».p<«ing  a  rf.ip  h.  right  to  he  .  pnwteer.  *«  "^1°°? 
^ay  and  ,e«  to  thr  Cap.  de  Verd  b}^,  where  »^-'*^'7«  ""^^'Xl* 
wa.  oriered ..,  die  gotemment  to  be  «rtd  there,  not  being  dJe  to  rep.*  «»~T^ 
the  in«.red  broke  up  the  toyage,  »hI  abindoned  «*  «  «>«*"«-2J*i\*V^' «?J 
M»ei«pidr.airi««tu>£i.te».   The  going  to  the  C<^*r«rii*»*w-h«" 
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•D  thit  ia«truBieiit«    The  profession  being  already  in  possesBion  Ch.  il.  1. 1. 

• Polioiet  of 

'  AMuranee. 

not  tote  vamnted  hj  tteeewitf,  uid  tberelbre  a  deviaUQii.   •/VUson  ▼.  Celumbian  ' 

huur.  Ctf.  1  Johm.  Rep.  dOl. 

An  sliemtinn  of  the  voyage,  after  tlie  riak  haa  eommeneed,  ia  onlj  a  deflation. 
Xaiaren«t  v.  Ocean  Itu,  Co.  It  Johru  Rep,  841. 

A  alearanea  to  a  portdifierw^nt  frotn  the  one  insured,  with  a  view  to  avoid  deten- 
tion by  emiters,  does  not  ruitke  a  diflfereDt  voynge,  and  though  the  matter  state  in 
his  protest  that  he  sailed  for  a  different  port,  yet  if  be  explain  his  reason  for  so  doing 
k  will  not  vary  the  ease.     Taieet  v.  The  Mar,  Jne.  Co,  8  Johiu,  Rep.  laO. 

A  vessel  and  her  eargo  were  insured  **  from  JWw  Fork  to  Antigrua^otkA  <*at  and 
from  Jlnt^gtia  to  Cnrraeoa.**  The  vessf  I,  after  her  departure  from  Mfw  Fork, 
vna  forae<l  by  neeessity  into  Si.  Creix,  where  part  of  the  cargo,  being  perishable 
and  damaged,  was  sold  before  thr  necessary  repairs  were  completed  ;  and  the  mas- 
ter deeming  it  impracticable  to  bear  op  to  Anttgua,  miled  dirpct  fi*om  St,  Croix  to 
Cifrracao,  and  while  proeeeding  thither,  he  was  captured  by  a  BrUUh  cruiser,  sent 
to  Jamaica^  and  condemned  for  attempting  to  enter  »  blockaded  port.  In  an  action 
•n  the  pdiey,  it  was  held  that  going  direct  from  St.  Croix  to  Ciirracoa,  without 
proceediitg  first  to  JinOg^ua,  was  no  deviation,  and  that  a  SHie  of  a  part  of  the  cargo 
at  St,  CroiXt  did  not  avoid  the  policy.    JTone  v.  The  Col.  Bu.  Co  ibid.  S64. 

Where  a  vessel,  insured  from  Alr9  Fork  to  Bordeaux,  had  French  passengers 
on  board,  and  the  ovae^  iastitieted  the  master  to  go  to  sea  through  the  Sound  to 
avoid  detention  by  JBriOth  cruisers  then  off  the  Hook^  and  the  master  did  so  instead 
of  the  JVbrrowf ,  which  is  the  roost  usual  and  least  dangerous  route  to  the  sea,  % 
was  held  not  to  be  a  deviation.    Reade  v.  The  Commercial  Ine,  Co.  8  Johm.  Rep. 

Where  the  roaster  altered  the  eoorte  of  the  voyage  with  the  intention  to  benefit 
aa  well  his  ewneroae  himeelff  it  la  only  a  deviation,  and  the  insurers  are  discharged. 
MomFo  exn.  v.  J^eolrit  eial%  Datt.  Rep.  137.    iSf.  C.  1  Feaiet*  Rep.  U4. 

If  a  vessel  stay  at  a  port  after  her  liberation  longer  than  ia  neceasary  to  prepare 
lor  the  voyage  and  the  purpose  of  trading,  it  u  a  deviation.  King9ton  v.  GKrar«l,4 
JkdL  Rep.  9JA. 

It  is  no  dt  viation  to  touch  and  stay  at  a  port  out  of  the  direct  course  of  the  voyage, 
if  aucb  departure  be  within  the  usage  of  the  trade,  and  whether  the  deviation  in  point 
of  time  or  ol^jeet  ofcaute  be  within  the  established  usage  is  a  matter  of  fact.  Uro- 
ialoe  V.  ProM,  1  Wall,  Rep  61. 

A  detention  at  sea  to  save  a  vessel  in  distress  is  such  a  deviatioo  as  discharges  the 
onderwriters.    Maeon  v.  The  Biareau^  9  Cranch*9  Rep.  268. 

If  a  vemel  be  inwred  at  and  from  jfT.  to  A.  and  take  a  cargo  for  B.  and  A.  and  sails 
with  intcat  to  go  first  to  B,  and  then  to  .^e  and  is  captured  before  she  arrives  at  the 
diTiding  point  between  A.  and  B.  it  is  only  a  case  of  an  intended  deviation  and  not 
oinon  inc^Oen  of  the  voyi^.    Mar.  Int.  Co.  v.  Tucker,  $  Cranch't  Rep.  $57. 

A.  poliey  will  not  be  vecated  by  a  deviatioo  on  a  voyage  occasioned  by  stress  of 
weather,  unsvoidable  accident,  to  avoid  an  enemy  or  the  like.  MiUeretaL  v.  ilwt- 
aaa  eial.1  Hay's  Rep,  300. 

"^Vliere  a  vessel  has  the  privikge  of  slopping  at  a  port  and  does  not,  it  b  no  devi- 
alloo.    Crom  v.  ShuiUfe,  9  /7ay*t  Rep.  890. 

A  ship  parted  from  her  convny  by  stress  of  weather,  eompelled  to  bear  away  for 
another  port,  and  taken  while  out  of  her  course  to  the  dettined  port^  and  condemned, 
will  not  exonerate  the  inaurer.     CampbeU  v.  mWameon,  ibid.  937, 

Repretenialiem* 

IVbere  a  hoase  insured  is  representetl  at  the  time  of  effecting  the  iMOranee  to  be 
oODneeted  with  another  building  on  one  side  onhf^  and  before  the  loss  happened  it 
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Pftrt.  II.    of  full  instnictiong  on  this  subject,  in  the  books  of  Ifr.  Jastice 

PoUciea  of 


.  became  eonoeeted  oo  two  tidea,  the  policj  it  ool  awMed,  oalMi  tke 
greater.    SteUm  f.lfte  Man,  Mutual  Fire  Jkt,  Ca. 4  JMbat.  JUp,  S90. 

If  a  belligerenc  emigrate  to  a  neutral  comtxj  Jhgnmte  beO^,  and  be  there 
raliaed,  a  warranty  of  fteutrality  b  thereby  aapported  |  aor  need  the  aaanr^d  diwlQae 
the  period  of  hit  Dataraliaatioo.  Jhignet  ▼.  Xhmetatukr,  I  A".  York  Cub.  in  Er, 
XXV.  I  Johna,  Cat.  960.  ^Johiu.  Com.^^,  Sed  vide  Jaek$m  v.  Tke  A".  T§Ht 
Int,  Co,  ibid.  191. 

If  a  Tetael  be  stated  aa  oat  abtnt  nine  weeke,  vheo  hi  &Bt  ahe  bad  been  out  tea 
-weekt  andfiur  dayt,  it  it  not  a  material  miirepreaentatioQ  If  that  period  he  vithm 
the  ofoal  time  of  the  voyage,  and  whether  it  be  ao  or  not,  the  joty  ihall  determine. 
Mackmf  v.  RhtneUmder  et  al,  1  Jehm.  Com.  401.  Et  Tide  WUSame  ▼.  Ik&^leU, 
2  Cdnet*  Bep.S99. 

A  trander  of  a  neutral  vesael  to  a  aol^ieet  of  the  beUigerenl,  to  aeenre  a  debt,de* 
stroys  her  neutrality  i  and  not  being  eommonioated  to  the  iaaarer  deAroya  the  po- 
licy.   Murray  ▼.  The  UnUed  Itu.  Co.  S  Jokne.  Cat.  IM. 

It  it  not  neeeitaiy  to  ditalote  how  kmg  a  vetael  hat  lain  m  a  port  anieeedent  to  a 
polioy  being  entered  into.    Kemble  t.  Bcrmte,  1  Coined  JB^.  75. 

If  the  aaiured  have  information  of  a  violent  ttorm,  the  day  after  hat  vetael  baa 
tailed,  and  he  state  only  that  there  hat  been  blowmg  weather  on  the  eoott,  it  it  a 
mitrepretenution  whioh  will  avoid  the  poliey.    E^  v.  BaBiU^  S  Cotnei^  Eep.  57. 

A  repretrntation  in  thne  of  peace,  that  a  vettel  ahall  aaH  in  ballatt»  it  tabttan« 
tially  complied  with,  thoogfa  the  sail  with  a  trunk  of  merehandite,  and  ten  barrels 
of  gunpowder,  laden  on  board  without  the  knowledge  of  the  owner*  ^ucMey  v.  JDe^ 
lafield,  ibid.  S32. 

If  an  assured,  having  written  several  letters  ordering  faitoranee,  and  tent  them  by 
different  conveyances,  arrive,  after  a  knowledge  ^if  a  Iota,  with  one  of  the  letters,  at 
a  port  from  whenc**  it  is  forwarded  by  the  post,  he  Is  bound  to  countermand  the  or- 
der by  the  same  mail.  Watoon  v.  Belujteldt  Udd.  SSi.  1  Jokm.  Bep,  150.  8  Mm. 
Rep.  5S6.    S.  C.  affirmed  b  error.    8  Jokne.  Rep.  595. 

The  arrival  of  another  vessel  at  a  port  insured  la,  from  a  port  insured yrtai,  though 
she  may  have  sailed  subsequent  to  the  vessel  msured,  affords  no  ground  for  prenm- 
mg  the  assured  had  any  knowledge  of  the  bad  weather  the  arriving  vesael  had  aus- 
tained,  nor  that  the  assured  reeeived  information  of  the  sailing  of  his  vettet  by  the 
one  which  arrived,  when  circamtiaoeet  the  w  it  might  have  been  received  another 
way.    WilUamM  v.  Delafield,  9  Caineo*  Rep.  $99. 

A  representation  saying,  <*  J  am  informed  of  the  vessel^  niling,  and  die  it  ont 
this  day  tw«nty-«»r  days,"  it  not  an  assertkNi  at  a  ftet,  that  the  it  out  ao  long,  and 
therefore  not  a  misrepresentation,  though  she  may  have  been  out  tweuty-eeeen  days. 
ibid. 

If  a  vessel  be  insured  at  out  of  time,  and  the  be  out  one  more  day  than  the  Infir- 
mation  reoeited  specifies,  if  the  jury  do  not  find  it  to  be  material,  the  Court  will  not 
say  it  is  so.  ibid. 

If  information  of  the  lots  of  a  vessel  be  known  in  a  plaee  eariy  in  the  morning  of 
the  day  on  which  a  polioy  is  ••fffCted  at  noon,  it  is  not  proof  of  fraud  ra  the  assured, 
though  it  be  brought  by  some  of  the  crew  of  the  ship  iotorKd,  if  it  do  not  appear 
that  they  had  been  on  shore.  IJvingaton  v.  DektfSeldf  3  Camee*  Rep.  49,  &  C 
1  Johne.  Rep.  582. 

If  written  orders  for  insurance  be  laid  before  the  nnderwritert  by  the  broker, 
who  al  the  same  time  communicates  to  them  verbally  what  is  said  to  have  been  con- 
tained ill  the  wriiteo  order,  the  broker  may  give  evidence  of  his  oral  dedaratioat, 
though  the  order  be  not  produced.    UMngeton  v  DelaMd^  ibid. 
Where  a  vessel  actually  sailed  on  the  voyage  iufared,  coneealment  of  the  instrae- 


tmt^ 
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Park  and  Mr.  Serjeant  Marshall,  it  is  quite  unnecessary  to  no-  Ch.  n.  •.  i. 

Prikietof 


tice  in  this  place  the  various  cases  which  may  arise.  P<^ii«ie»of 


tioni  given  to  the  master  as  to  the  mode  or  proaeculing  the  Toyage,  is  not  material. 
Talcot  V.  The  Mar.  Int.  Co.  2  Jolma.  JRep.  ISO. 

A  r^resentation  to  one  anderwriter  is  tktA  evidence  of  a  representation  to  subse- 
quent underwriters  on  a  diffi-rent  policy  on  the  same  vessel,  and  against  the  same 
risks.     Elting  et  al,  v.  Scott  et  al.  ibid.  1 57. 

General  intelligence,  contained  in  a  public  gazette,  bearing  upon  the  subject  mat- 
ter of  insurance,  roost  be  disclosed  to  the  insurers,  ihongh  the}  be  subscribers  to  the 
gazette.    Dickenson  v.  7%e  Commer.  Jhig  Co.  Anth.  JSt.  P.  Co*.  67. 

The  insured  are  not  bound  to  disclose  the  nature  of  the  cargo ;  it  is  the  duty  of 
Che  insurer  to  inquire.  Duptanty  v  The  Commercial  Ins.  Co.  ibid.  Sd. 

Where  the  papers  were  placed  in  the  hands  of  the  insurer,  slating  certain  faots, 
ftnd  he  did  not  read  them,  it  is  his  own  neglect.,  and  a  policy  shall  not  be  vacated 
therefor.  Vaue  v.  Ball,  2  DaU.  JRep.  270.  S,  C.  2  Teatei^  Rep  178. 

The  jury  will  determine  whether  there  were  any  cot  cealment  of  material  facts. 
Mnrgatroyd  v.  Crawford,  3  Ikitt,  Jiep.  491.  S,  C  2  Teatet*  Rep.  420. 

K  the  insurance  on  a  special  interest,  (such  as  a  licti,)  and  not  of  Si  principal 
evnership,  made  a  material  difference  in  the  risk,  and  the  facts  were  i>ot  suffi- 
ciently disclosed,  the  policy  is  void.    Mussel  v.  7%e  Ins.  Co.  4  Doll.  Rep.  421. 

Return  of  prrexmum. 

In  an  action  fbr  a  return  of  premium,  it  is  oompetent  for  the  ifisitred  to  shew  (he 
ship  not  to  have  been  seaworthy,  because  the  contract  would  be  thereby  rendered 
▼oid.  Porter  v.  Bussey,  1  Mass.  Rep.  437. 

If  an  insurance  be  effected  against  the  perils  arising  from  a  blockade,  supposed 
to  exist  in  a  foreign  port,  and  in  fact  no  blockade  existed  at  the  time,  or  while 
the  ship  remained  at  such  foreign  p'>rt,  the  insurance  is  void,  and  the  premium 
shall  he  returned.  Taylor  v.  Sumner,  4  Mass  Rep.  56. 

If  a  policy  become  void  by  a  failure  of  warranty,  the  insured  is  entitled  to  a  return 
of  premium,  if  there  be  no  fraud.  Dalavigne  v.  The  United  hu.  Co.  1  Johns. 
Cos.  310.  Murray  et  al.  v.  The  Ututed  ins   Co.  2  Ih.  168. 

Where  the  policy  never  attaches,  as  if  the  vessel  never  sails  on  the  voyage  in- 
•Dred,  or  if  it  becomes  void  by  a  failure  of  the  warranty,  there  being  no  actual 
fraud,  the  insured  is  entitled  to  a  return  of  the  premium.  Delatigne  v  United 
Jtis.  Co.  1  Johns.  Cas.  310.  Dugtiet  v.  Rhinelimder,  ibid.  360.  Murray  v.  United 
Jns.  Co.  2  Do.  168.  Jackson  v.  JVt-w  Fork  Ins.  Co.ibid.  191.  Robertson  et  al.  v. 
United  Ins,  Co.  ibid.  250.  F^bes  v.  Chwch,  3  Do.  159.  Graves  v.  Marine  Ins. 
Co  .  2  Cotnet'  Rep.  339.  Murray  v.  Cof.  Ins.  Co.  \  Johns.  Rep.  443.  Richards  ▼. 
J^arine  Ins.  Co.  907.  Elbertsv.  Krafts,  16  Johns.  Rep.  128. 

Vide  Juheletcd.  v.  Church,  i  Johns.  Cas.  333,  as  to  a  va/ue</ poliey. 

An  action  for  a  return  of  premium  must  be  brought  agnioU  i he  underwriters, 
and  not  against  the  broker.  Bawne  v.  Shaw,  I  CiUnes*  Rep.  489. 

An  action  for  a  return  of  premium  will  not  lie  on  account  of  short  interest,  if  the 
plaintiff's  interest  to  the  extent  insured  was  covered  at  any  time  during  the  voyage. 
Mawlandv.  The  Commercial  Itis.  Co.  Anth.J^.  P.  Cas.  14. 

If  the  risk  contemplated  in  a  policy  do  not  commence,  there  is  no  contract,  and 
the  premhim  mast  be  returned.  Scriba  v.  TYte  A",  jimer.  Ins.  Co.  1  Mull*s  Arner^ 
J^awJofitm.  36.  C.  C.  Oct,  1807,  M.  S.  Rep. 

Mverogt. 

If  the  owner  of  a  ve«el  which  is  wrecked  have  abandoned  to  the  nnderwrlten, 
and  tre  afterwards  eompelled  to  pay  the  wages  of  aesmeDi  the  underwriters  are 

SB 
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Part  11. 
Actiont  by 

TeDdor.      Qj  ^^^  evidence  in  actions  between  the  vendors  and  vendees  of  lands 
'  or  goods. 

The  evidence  in  an  action  founded  on  an  executory  contract 
for  the  purchase  of  lands  or  goods,  as  far  as  it  is  affected  by  the 

bound  to  reimbane  the  owneri,  if  tufficiefit  for  that  purpote  were  mred  from  the 
vreek,  Froihing'ham  et  al.  ▼.  Prince,  3  Mu$.  Rep.  563. 
'  When,  in  the  eoane  of  a  voyage,  a  ahip  insured,  being  dansaged  bj  vindi  and 

alormi,  voluntarily  seeks  a  port  to  refit,  the  expenses  consequent  thereoo,  iadudio^ 
the  provisions  and  wages  of  the  seamen  dortng  the  detention,  are  a  subject  of  genersl 
•▼erage  ;  but  the  repairs  are  a  distinct  charge  upon  the  ship.  Paddfaird  et  al.  v. 
Soardman,  AMiu$.  Rep  54S. 

It  has  been  ruled  in  Connecticut,  where  live  stock  on  deck  was  thrown  overboard 
to  aive  the  vessel  and  cargo,  it  is  entitled  to  a  general  average.  Brown  ▼.  CemweB, 
1  Roofw  Rep.  60. 

In  Mw  TeHe,  it  has  been  decided,  that  for  goods  shipped  on  deck  there  is  no 
contribution,  nor  is  the  owner  of  the  vessel  liable  as  a  carrier.  SfoUh  v.  Wright, 
1  Cotnef '  Rep.  43. 

All  damages  arising  immediately  from  a  jettison  are  to  be  cootriboted  for,  tboogh 
they  happen  to  perishable  articles,  which  are  enumerated  in  the  meraoraodam,  and 
remain  in  specie.  Maggrath  v.  Church,  ibid.  196. 
'  Freight  and  the  vessel  are  to  be  estimated  in  a  general  averageat  the  place  where 

the  one  is  paid  and  the  other  is  at  the  time  of  settling,  ibid. 

Wages  and  provisiona,  during  the  detention  of  a  vessel  capt<ired  and  carried  in 
for  adjudication,  are  aubjects  of  general  average.  Letnewwvrth  v.  Delafidd,i6id, 
573.  St>d  ¥ide  JfJBride  v.  Marine  Int.  Co.  7  Johna.  Rep.  431. 

If  a  Teasel  be  captured  during  her  voyage,  in  settling  the  proportion  of  average, 
the  freight  will  be  chargeable  op  to  the  day  of  capture,  ibid. 

The  amount  on  which  the  average,  in  cases  of  capture  ,is  to  be  calculated,  ia  the 
cargo  on  its  first  cost  or  invoice  price,  and  the  charges  at  the  port  of  departure  i  the 
vessel,  or  foar-firUM  of  its  value,  at  the  same  place,  and  the  freight  at  one-half  agrecti 
to  be  paid.  ibid. 

If  a  vessel  be  obliged,  from  sea  damage,  to  bear  away  to  a  port  of  neoessitj  in 
order  to  refit ;  the  wages  and  provisions,  from  the  moment  of  bearing  away  to  the 
period  of  her  sailing  on  her  original  voyage,  constitute  a  subject  of  general  average, 
the  proportion  of  which  may  be  rrcorered  in  an  action  of  OMW/nptU  by  the  owoers 
of  the  ship  against  the  proprietors  of  the  cargo.  Walden  v.  Le  Rojf,  8  Ctdnee*  Rep, 
263.  Heruhaw  v  Marine  Iru.  Co.  ibid.  874. 

The  charterer  of  a  ship  at  so  much  per  month,  cannot,  on  an  insurance  oa  bit 
cargo,  recover  the  extra  sum  paid  during  an  embargo,  such  expenditure  being  tibs 
subject  of  a  genr^ral  avt^rage,  and  not  covered  by  any  Words  of  the  policy.  Pem^  et 
al.  V.  JVew  York  Ina.  Co.  3  Caines'  Rep.  155. 

Where  a  vessel  insured  becomes  so  much  injured  by  the  perils  of  the  sea  a«  to 
make  it  requisite  to  sell  her  in  a  foreign  port,  the  amount  of  the  value  on  wbieh  a 
general  average  is  to  be  calculated,  is  the  amount  ahe  actually  and  bonajide  sold 
for,  and  not  the  four^fifths  of  her  original  value  as  in  cases  o(  capture.  Bellet  al. 
T.  The  Columbian  Ina.  Co.  8  Johne.  Rep.  9S. 

The  insured  of  the  ehip  msy  recover  a  proportion  of  the  expenses  incurred,  hi 
attempting  the  recovery  of  the  ship  and  cargo,  of  the  insurers  or  owners  of  the  cm^o 
Ukd/re^ht.  Wtttem  v.  The  Marine  Jn»,  Gb.  7  Johnt,  Rep.  57. 
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Statute  of  Frauds,  has  been  noticed  in  a  former  page;  but  it  Ch.  n.  1. 1. 
will  not  be  improper  to  say  Bomethiog  further  aa  to  the  other    Ain™.  by 


The  cilnordinaiy  eipcDHit  for  ■eiman'i  «■(«*,  he.  during  >  ilrt.-nTinB  if  ihe 
TCMci  ilnring  ID  embufo,  cinnot  bt  i«eoTered  u  ■  pini*!  tiMi  ritmi  rli.-  uiiiler. 
wnlenbii  the  freight,  thrif  ire  ■  Kcnenl  nenge.  Ini.  Ca.  ff  A'i,i rh  .Imerica, 
T.Jmael  al.  in  Ihe  High  Coarl  of  Error*  •ad  A|ipril>,  U  Jam.  Srj:.  547,  reven- 
ing  the  i)rei*iea  or  IhrSuprciDC  Court  rcptuleil  iai  DalL  Rep.  3i6.  Kinaitmi. 
iSrard,  Mil.  374. 

Vide  /Vrjtiten  i.  Fiil,  1  JSbyn.  Aep.  339,  ti  to  A*eni|e. 

Saieage. 

Salrqevillbettloveit  to*  U.  Stala  ihip  of  war.  Tor  (he  re^oapturr  nfa  Ham^ 
burgh  TCuel,  oot  of  the  hand*  of  Lhs  Ftauk  (/"ranee  aod  Bamiui-gli  hring  neutral 
to  each  other)  on  the  groond  that  ihe  ii  in  daoger  of  condemnation,  miikr  (lit  French 
decree  oTthe  IBth  Jantiart/,  1791.  TaOni  t.  Seeman,  I  Craath'i  Rcfi.  I. 

To  Kippoct  a  damawl  Tor  nliage,  tbe  re-»pture  muH  be  lawful,  mJ  u  iticirlari- 
•01  lenice  man  be  rendered.  Md. 

Wbere  ibc  anouat  of  (ali^e  i*  not  regulated  b;  poailiTc  law,  it  niuii  bt  delei^ 
mined  hj  the  prineiple*  oTgenenl  l*v.  Md, 

In  (hi*ea*e  o«e-third  of  the  gnmnloe  of  (be  *lup  *nd  cargo  allowvil  Tor  niliage, 
and  one-third  of  the  **1t*ge  *llowed  loibe  owner  of  the  nTicig  thip  uii]  c;irga.  Jila- 
ton  «  al.  T.  Tk  Bburtau,  S  Cnmch'i  Rep.  MO. 

U  one  o(  the  nlfon  embeiile  part  of  the  goodi  MKd,  be  Ibrieili  bii  right  to  ut- 

If  a  Teeael  in  diMroM  be  abandoned  at  aea,  bf  tba  maiter  and  ttev,  except  one 
man,  vhobj  accident  or  dengn  b  left,  he  u  diaoharged  finia  bii  camrHCi  ua  ma. 
riner,  and  ii  eolitled  lo  ultige.  Md. 

The  ahare  of  aaliBge  doe  approalioei,  dull  Bot  be  paid  to  tbeir  matter*,  but  to 


Undarwrilera  on  fMght,  are  not  liable  for  a  deteatioo  of  the  ihip  on  the  Toyige, 
ifabefinalljaaraherfreigfat.  Ma>i»  t.  Tie  Mant,  ii£.  Jiu.  C*.  i  Miin.  Rep. 
374. 

Bj  a  Talued  polis)'  on  freight  "  at  and  from"  one  port  to  aoother,  nnd  "  il  and 
from  tbenae,"  back  to  the  original  port,  for  whieb  a  premiom  ■•  paid,  iJuubk  in  ihaE 
which  voQld  be  demanded  oa  Uie  oatvard  nijage,  the  freight  to  (li<:  lull  iimoant 
of  Ihe  Talualion  i*  coiered  on  ea4b  fojtge,  aod  theinaured  in  eaaeorcupiurirDn  the 
reloni  TOTage,  ii  entitled  to  recorer  tbe  full  amouni,  oiibont  anf  drctiu'tion  for  the 
b^igtii  rrceivvdOD  tbe  natward  riik.     Oavyw.  HaUen,3  Cuiaet'  Hep.  16. 

Onataluedpoliay  for  freight,  if  there  be  an  inchoate  rif^l  toiOine,  nnd  the  trin- 
aaotioa  be  bmaJUk,  the  nlii«  cAonot  be  inquired  into.  Md. 

If  a  Alp  owner  inanre  hii  fe**el  and  freight  Vitb  two  •-  U  of  onjirwrileri,  aod 
OD  captnre  abandon  Gr«  tothoae  on  the  (eaael,  and  then  totboaeao  ili.:  IreiKhl,  af' 
Icr  which  he  reeeiTea  SU  per  ernt.  of  hu  claim  on  theanilerwnlertuf  ihc  tt^Hcland 
is  payneniof  the  other  50  per  «at.  takea  an  awig<>iii--Di  n(  their  HEhii  u<i  the  lea- 
acl,  ha  will  be  entitled  la  raoeiie  ibe  freight  to  which  ibey  woabl  line  been  co- 
titled,  and  to  reeorer  in  hi*  own  rightrromtbeauurenof  thefreigtit  the  full  ■mount 
of  hi*  policy,  deducting  the  pre  rata  fre^t  earned,  prefiona  to  the  iliiiiidunmenl, 
in  the  iDyage  on  which  captured.  itiiJ. 

Undaa  a  polity  on  freight,  the  groa  wnount  ia  on  ■  total  liMa,  (he  luiii  to  berucO> 
wred.    Stttm4T.11ieCiiLIni.C9.Md.*a. 
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Part  IT.     evidence  necetsarj  to  sustain  an  action  on  snch  a  contract.  The 
'^*'^!d?r'^   contract  being  established^  the  plaintiff  mast  shew  that  he  has 


Iniuranee  tm  freight ;  the  veMtfl  beins  obliged  to  pot  into  a  port,  of  oeoeMitj,  the 
Mrgo  on  being  taken  oat,  in  order  to  rrpwr  the  Tewel,  waa  found  lo  be  greatly  de- 
teriorated, and  not  fit  to  be  re^ipped,  and  was  acoordinglj  sold ;  the  veaael  wag  re- 
paire«l,  8u  as  to  be  able  to  proatrcute  the  ynyage :  the  inanred  eannot  reeorer  for  a 
loaa  of  the  freight,  aa  the  sobjeei,  although  damaged,  itill  remained  tnapecK,  SaltuM 
et  at,  V.  The  Ocean  Jn».  Co.  HJohm.  Rep.  138. 

A  vesael  waa  chartered  on  a  vtiyage  frcmi  ^ev  York  to  Jerende^  and  back  toJVh* 
Tork  f<ir  2.4()0  dollars,  the  charteree  insured  the  **  freight  valued  at  1,700  doUara, 
being  three-fourths  of  the  value  of  the  freight,"  **  on  a  voyage  from  Jamaica  to  JSTem 
Tork  upon  the  freight  of  gooda  laden  orio  l>e  laden,*^  &c.  The  vessel  having  been 
eaptui-ed  on  her  return  voyagv  and  condemned,  the  charteree  brought  an  action  on 
the  polic) ,  and  it  was  held,  he  had  not  an  insurable  intereat ;  that  the  policy  havii^ 
dcKribed  the  freiglit  generally,  it  could  not  be  considered  as  freight  earned.  G&e- 
riot  v.  Barker^  2  Johns.  Hep.  346. 

A  teasel  and  freight  were  inanred  by  the  aame  underwriters,  by  two  different 
open  policiea  of  insurance,  on  a  voyage  from  ^ew  Tork  to  tlie  river  Jji  Plata^  and 
at  and  from  thene^  to  a  pott  in  Europe,  The  ship  arrived  at  Buenoo  Ayreo  on  13th 
February^  1802,  under  a  charter  party  for  freight,  and  delivered  her  cai^  there, 
but  was  detained  by  an  emborgo  there,  until  1st  October^  1803,  when  she  sailed  for 
Havre  de  Grace,  in  France;  where  she  arrived  in  December,  1802;  an  abandon- 
ment of  ship  and  freight  was  made  on  29tb  June,  1802,  but  was  not  accepted  ;  in  an 
action  on  the  policy  on  freight,  the  insured  was  held  entitled  to  recover  aa  for  a  t(^ 
tal  loss.    liringtton  v.  CoL  Int.  Co.  3  Johnt.  Rep.  49. 

Freight  is  a  distinct  auhject  of  insurance,  and  a  previous  abandooinent  of  the  ahip 
to  one  insurer  will  not  prevent  the  insured  from  recovering  the  freight  inanred  by 
another,  ibid. 

Whether  the  abandonment  of  the  ahip  deprirea  the  owner  of  fineight  of  hii  aal- 
yage.  ibid 

Whether  the  insurer  of  the  ship  is  to  aecount  to  the  insorer  of  the  freight,  for  thn 
freight  earned  subsequent  to  the  abandonment.  »6m/. 

The  underwriters  on  freight  are  not  liable  for  the  extra  expentet  of  aeamen'i 
wages  and  provisiona  during  an  embargo,  but  they  are  a  subject  of  general  average. 
J&neo  V.  Thr  Int.  Co.  »fJ>r.  America,  3  JKfwi,  Rep.  547.  4  DaiL  Rep.  846.  Hm- 
bitatiir,  Kingston  v.  Girard,  ibid.  ^74. 

A  cargo  was  carried  to  a  foreign  port  upon  eonti«ct»  and  there  tendered  to  llie 
consignee  ;  but  the  government  refusing  permission  to  land  it,  it  waa  broagfat  baek, 
the  freight  was  held  to.  be  earned,  and  the  assured  in  a  poliov  on  freight  waa  not  en« 
titled  to  recover  for  a  total  or  partial  losa.  Morgan  v  The  Jkt,  Co,  of^.  Amttiea, 
Und  455. 

Freight  paid  in  advance,  is  an  insurable  interestg  and  liable  to  an  average  km  s 
and  the  assured  in  a  policy  on  freight  advanced  may  recover  an  average  loM  arning 
from  the  payment  of  salvage.    Santom  v.  BaU,  ibid,  459. 

Intiirancefromjire, 

In  an  action  on  a  policy  of  insurance  made  against ^rv,  on  merehandlies  and  alen* 
ails,  amo'ig  which  wt  re  380  kegs  of  mMnufactured  tobacco,  stated  on  the  baek  of 
the  policy ,.«  as  worth  9,600  dollars,"  157  ketcs  of  which  were  deMroy«d  by  fire ;  it 
was  held  that  the  insured  was  entitled  to  recover  according  to  the  valuation  of  the 
whole  numbr  r  of  kegs,  and  not  the  costs  of  the  tobacco  at  the  manu&etory ,  or  prime 
cost.  Where  there  ia  an  absolute  loss  of  any  article  distinctly  valued  in  the  polie/^ 
the  lots  is  to  be  estimated  according  to  the  TalaatioD,  it  being  in  the  natare  of  li- 
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done  ererj  thing  in  bis  po^er  to  carry  it  into  execution.    He  Ch.  ii.  1. 1. 
must,  in  cases  where  be  wu  the  seller  of  laotb,  prove  that  he    *°^'^,'^ 

I.  Cb.  ofJVmroik,  i\Jol,M. 


BolltiHnj,  ijfc. 

Montr  ▼■•  lent  on  bottonirj,  Uie  bond  (n  br  vniil  if  toM  through  the  peiils  of  ihe 
tet,  or  br  6re,  or  hjp  rncmin  i  the  kimI  wtt  i:u|ituiTcl,  condi^nincrl  u  lawful  girizr, 
■nd  upon  mppFil  thr  eoDdcmuiioa  *h  rrTrr^xl  ai>rl  full  c:ani|>rn<B(ian  mad'-  in  the 
avner;il  wii  held  Ihr  nbligre  eould  not  rriiDx-rin  hd  aEiioii  of  debt  brought  on  the 
bond.     JJt/ilrtan  *.  Cmrmaihield,  3  Matt.  lirp.  U3. 

An  JBMiniiDr  on  i  TCMrl  •ill  riot  eoitr  a  ioifomry  intereil  anleu  il  be  raprtitly 
iDmlloned  in  Ihr  polvj.  AiA«r(mn  v.  TV  Uiiiled  ha.  Ca.  3  Jtknt.  Cat.  £50. 
Xemg  I.  Cfantion,  1  Johtt.  Rep.  SSS. 

A  elinu  of  hIc  in  >  boUomt^  bond  don  not  ileitro;  ill  cbincter  or  opmllon. 
1  Jehu.  Cat.  3S0. 

Aoinnnnu  by  the  holder  oTa  boUomrr  bond  muit  he  mide  eo  nomine.  Xeruig 
T.  Clarktm,  1  Jthru.  Sep.  38S. 

An  agncmeni  by  m  lender  on  BetpandenHa  "  to  be  liable  to  ivrnige  in  Ihe  tame 
minntr  m  underwrilera  on  *  poliaj  of  iniurince  nccarrtiDg  la  ilic  uugri  and  prab 
lieetof  (he  eiif  o(  FllUadetpiia,"  doea  nmeniiite  th'-borrnmer  to  okulile  an  are- 
rage  loiB  npon  ihr  whole  amoaut  of  the  nHuH-;  iMucd  and  Ibe  marine  inlemi,  bul 
merrlj  mi  Ihe  coil  and  chargii  of  Ihr  |;oodt.  an  board  and  the  premium  of  jniaraacr, 
Giitan  r.  7^  PhU.  Int.  Co.  I  Bmit.  Rtp  405. 

Aclian  anptkey  oflnturance. 

Ifa  poller  of  ipaoranae  be  tlT'eled  in  the  name  of  .j.  at  agent  for  S.  thii  latter 
cannM  Duiniain  an  aotioii  oo  Ibe  poiier  <o  rcEnvrra  lun  for  thr  uie  nf  C.  nhata  he 
deolarea  alone  interrMcd  in  the  proprrtr  iuiurod.  Rutacl  r.  The  jVrw  England 
Jhi.  Cb  iJUati   Rep.M. 

Sereral  uiidErwriiera  on  the  aame  poiier  ni:iv  join  in  a  bill  in  Chaneerj  agiintt  the 
innred.     BulUey  i.  Starr,  3  AijV  Sep  SSS. 

E'idenae  id  proTr  the  iotenw  in  thr  tars'  ""*  admitted  bv  knowing  the  ariiclei 
bought  br  the  plaiotilTaiid  aecint  Ibcm  go  an  biurd  j  iniereu  in  the  veiie!  wai  id- 
nitled  to  be  pi'ored  br  the  prrann  who  ta*  the  ongiiml  regiitrr  in  the  a-Jiur  of  the 
owoer  when  ihe  «■•  about  to  uit  on  the  tnjag«  iniurcd.  Pri/Um  ».  Halletl,  1 
Caiva'  Rep.Z&i. 

In  jadgiiigwbriher  a  mail  be  loat  or  dm,  ihe  uiuu/.  and  no)  the  ulrantl,  length 
of  auoh  vorage,  ia  the  period  oo  ■hieh  the  jur)  will  pri>seed.  Brawa  t.  Ahlnn, 
ii$d.53S. 

Iftwoatormabpgiren  in  Cfiiteneeon  a  >o[iiry/or'  (inf ,  the  one  mthia.  the  other 
■mtltaut,  tbt  period,  it  it  foribejaiy  lo  aar  in  'hich  tbr  Ion  hipprncd.  iUd. 

An  inanraoM  on  frei<tbl  and  ear^,  after  ■  IcnowlndBe  of  a  ilurm,  doet  not  ei- 
■hidr  tbejor)  from  Gliding  the  naarl  loat  in  a  preiioui  siorni.  ibU. 

Wbetbi-r*  fr>Kl  which  mmeadowDa  river  on  tb-  toji^  insured  haa  actually 
Milnion  il,  iia  fiei  depending  on  •ireamauiici.'i,  and  the  (ua  anjiio  of  which  tbe 
jarr  wdljuilg".     Deraatt.  L«diew,i  Cainri'  Rep.  111. 

Tbejurr  have  diureiioa  lo  allnw  ar  iioi  inifreiion  ibc  anaoant  of  a  partial  Ion 
MBpolicy.     .^tiiynaut,  1  AAiu.  Rep,  31'i. 

WhriheranabHuiUiiimrni  >ai  accepted  or  Tint,  i)  *  queMion  of  fact  far  a  jnry  lo 
deckle.     £eUv.  TV  CcJ  At    Co.  S  JsAiu. //<'/'.  98. 

An  iuBiMee  «•  •  *CHel  *m  made  with  a  clauic  "  tbat  the  loai  wii  to  be  paid 


r^ 
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PftKll.     has  delirered  an  abstract  of  his  title  to  the  defendant,  and  hare 
^e^c^.^  the  title  deeda  ready  to  produce,  bat  he  will  not  be  called  on  to 
prove  them.(l)    He  must  then  prove  either  that  he  has  prepared 


(i)Thorop-    and  tendered  a  conveyance  properly  executed,  to  the  defendant, 

Twim'  m!*'  ^^^  offered  to  deliver  it  to  him,  on  payment  of  the  purchase 

money ;  or  else  that  he  has  tendered  a  draft  of  a  conveyance,  and 

that  the  defendant  has  absolutely  refused  to  go  on  with  his  con- 

(d)  GoodtMn  tract,  and  discharged  the  plaintiff  from  proceeding  in  it<(2}(x) 

V.  Nuno,  4  T. 

Hep.  761.  .    ■ 

10  thirty  days  after  proof  thereof  ;'*  the  day  after  niliag  the  sprang  a  leak  and  fbuii- 
dered.  In  an  action  on  the  polioj,  it  was  held  that  the  exhibiting  the  protest  of  the 
master  stating  the  loss  was  a  suffieienteomplianee  viih  the  clause  in  the  policy  as  to 
preliminary  proof,  and  that  preliminary  proof  of  interest  wis  not  necessary.  7W- 
eot  V.  The  Mirine  Int.  Co.  iidd,  ISO. 

An  insnrer,  who  has  paid  a  loss  on  a  policy,  eannot  recover  back  the  money  unless 
he  made  out  a  clear  mistake  as  to  the  law  or  fact.  Eiiing  ef  al-  ▼.  Sc9tt  ei  aL  ibid. 
157. 

Whether  an  inaurer,  vho  has  paid  a  lou  on  a  policy,  can  recover  back  the  mauej 
onleas  he  make  out  a  clear  misuke  as  to  the  law  or  the  fact,  ibid 

Where  a  vessel  was  insured  and  the  policy  contained  a  clause  <*  thut  if  the  veti 
00  a  regular  survey  should  be  declared  onseaworthy  by  reason  of  her  lH*ing  unsound, 
or  rotten,  or  incapable  of  proaecnting  her  voyage  on  a«}couoi  of  her  b^ing  unaonnd 
or  rotten,  the  insurers  should  not  be  bound  to  pay,**  be.  daring  the  voyage  the  ve^ 
ael  was  surveyed  and  condemned  as  not  worth  the  repairs,  and  the  insurrd  offered 
ti»«baodon ;  tiie  survey  was  held  a  necessary  part  of  the  preliminary  proof  to  be  ei* 
hibited  to  the  iosnrers,  and  ought  to  have  been  produced  to  them  with  the  other 
documents,  befi>re  the  commencement  of  the  suit,  or  some  account  given  why  it  was 
not  produced.    Bajfr,  The  Marine  Int,  Co,  4  Johno.  Rep.  132. 

The  insurer  may  recover  above  the  sum  insured  for  the  expense  of  labour  and  tn* 
vel  for  the  defence  and  recoveiy  of  property  insured.  Wateonr,  The  Mar.  hm.  Co. 
7  Mm,  Rep.  57. 

And  where  expenses  are  incurred  for  the  recovery  of  the  ship,  the  inaored  may 
recover  the  whole  amount  against  the  insurer  on  the  ship,  though  the  freight  and 
cargo  be  incidentally  benefited,  and  ou^ht  to  contribute  In  proportion  i  leaving  tho 
insurer  of  the  ship  to  recover  the  same  of  the  ownera  or  insurers  of  the  freight  and 
cargo.  »6uf. 

A  survey,  though  a  useful  and  proper  document  to  many  purposes,  is  not  an  et- 
aential  piece  of  evidence  to  make  out  the  title  of  the  insured  to  his  indemnity.  Hen* 
taloe  V.  Pratt,  t  fralTt  Rep.  6t. 

Whether  the  usage  and  established  custom  of  a  port  requiring  a  survey,  would 
control  or  moclify  a  general  law.  ibid. 

The  jury  may  find  damages  (oc  hpartitU  losa,  though  the  declaration  claimed  a 
total  loss.  fVatoon  etoLw.  TTu  Ino,  Co,  ofJVhrth  .America,  4  DaiL  Rep  283. 

TiLOHXAir  C.  J.  in  the  case  of  Brown  v.  The  Phmnix  Im.  Co.  4  ittna.  R^, 
4S4,  says,  <*  I  do  not  consider  the  law  as  settled  by  tliis  decision.  The  Court  was 
not  unanimous.  There  certainly  are  some  weighty  objeotioos  to  the  principle 
adopted  by  the  Court  in  this  case." 

Atownpnt  will  not  lie  on  a  policy  of  insurance  under  the  corporate  seal,  unless  a 
new  consideration  be  averred.  Jneurance  Co.  of  Alexandria  v.  Toung,  t  OoncA^ 
Rep.  332.— Ax.  Eo. 

(r)  In  Ma»oachu»ett»  it  has  been  ruled  that  where,  in  contracts  for  lands,  one 
overreathea  another,  by  false  allegatioos,  or  fraudulent  coaeealinents,  the  law  will 
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In  the  case  of  goods  which  are  themselves  the  subject  of  de-  Ch.  n.  b.  i. 
liverj,  and  where  by  the  terms  of  the  contract  they  were  to  be  ^^^*  ^f 
cleliyered  by  the  plaintiff,  it  must  be  proved  that  they  were  taken  * 

to  the  place  of  delivery  at  the  appointed  time»  or  else  that  the 


Gompel  him  to  pay  over  the  money  ohtained  by  tuoh  meant,  to  the  party  to  whom 
iQ  equity  and  good  eonseienee  it  belongs.  BHtt  v.  Thompton,  4  Man.  Rep,  488. 

An  obiigMlinn  given  for  compounding  a  felony,  cannot  be  enforced  by  the  party  to 
vbom  it  is  giv«-n.  77ie  Inhalriiani$  of  Worcetter  ▼.  Eaion,  U  J)o.  368.  Svfett  et  ai, 
▼.  Pooretai.i6id,SA9. 

In  Vermont f  in  an  action  on  a  note  given  for  the  price  of  landi,  the  defendant  may, 
nnder  the  plea  of  n<m  axtvmptU,  give  evidence  of  fraud  on  the  part  of  the  plaintiff  to 
avoid  the  note.  Hawlei/  y.  Beeman,  ^  Tyl,  Rep.  S38. 

So  an  action  for  fraud  in  the  sale  of  lands,  may  be  supported  by  parol  testimony, 
and  it  is  not  necessary  that  the  fraud  shoald  be  apparent  on  the  deed.  Sandford  ▼. 
Ro9e,ilnd.A9S, 

In  Connecticut ,  in  an  action  for  frand,  m  the  sale  of  certain  lands,  if  it  appear  that' 
both  parties  had  an  equal  opportunity  of  informing  themselves,  the  plaintiff  shall  not 
recover.  Strong'  v.  Petero,  2  Root't  Rep,  93. 

An  action  for  fraud  in  the  sale  of  lands,  will  lie  against  the  grantor  and  others, 
notwithstanding  the  covenants  of  seizin  on  the  deed.  JBoHvick  ▼.  Lewit,  1  lkaf*s 
Rep,  250. 

No  action  lies  against  the  vendors  of  real  estate,  for  false  and  fraudulent  repre- 
sentations, respecting  ito  quality  and  ntuathn.  Sherwood  v.  Salmon,  2  Ikttf^t  Rep. 
128. 

In  a  recent  case  it  is  doubted  whether  an  action  of  aeeumptit  will  lie  to  recover 
back  the  purchase  money  of  real  estate,  where  such  money  was  obtained  by  false 
and  fraodulent  representations  as  to  title?  Toung  ▼.  Xenyon,  Hid.  252. 

In  a  nie  of  lands,  where  the  party  has  not  received  the  thing  contracted  for,  but 
a  different  thing  which  is  of  no  value,  he  may  recover  the  consideration  paid  for  the 
land,  in  an  action  of  indebitatut  aonmptit,  for  money  had  and  received.  Sandford 
▼.  Bodd,  ibid,  AS7. 

In  JVew  York,  where  the  trustees  of  an  absconding  debtor  appointed  under  the 
Act  of  that  State,  sold  his  lands,  and  gave  a  deed  conveying  all  the  debtors  right  and 
title,  and  the  purchase  was  evicted  of  a  part  of  the  land,  it  was  held  that  the  trus- 
tees were  not  liable  to  refund  any  part  of  the  purchase  money.  Trueteeo  and  per- 
sons acting  in  outer  droit,  are  not  liable  unless  there  \>e  fraud  or  an  expreu  vfOT" 
ranty.  Murray  v.  Tnuteeo  of  the  Ringwood  Company,  2  Johns.  Cos*  278. 

In  Peniuyhxnua,  the  maxim  of  caveol  emptor,  applies  to  the  sale  of  real  estate. 
JToyc/  V.  Boptt,  2  DaU.  Rep.  91. 

Wherever  there  is  a  gross  misrepresentation  of  facts  relating  to  the  subject  of  the 
eontraet,  the  same  is  void  and  fraudulent.  \  Cochran  et  al.  v.  Cummingt^  4  BqU,  Rep, 
350. 

Where  the  plaintiH^  through  impooition,  mietake,  or  deceit,  paid  money  for  land, 
ibe  purchaser  can  recover  it  back  in  an  action  ofaatumptit,  for  money  had  and  re« 
oeived.  D'Utricht  v.  Melchor,  1  Dall,  Rep,  428. 

So  in  an  action  00  a  bond  given,  for  the  price  of  lands,  want  of  title  may  be  given 
in  evidence,  to  avoid  the  payment  of  it,  even  though  there  were  no  eviction.  Cama» 
han  V.  Ball,  Addie,  Rep.  127. 

Equity  will  not  decree  the  specific  execution  of  an  agreement  respecting  lands, 
the  title  whereof  is  defective ;  and  in  Penntyhama^  where  the  Courte  of  Law  ex- 
ercise certain  equitable  powers  a  man  will  not  be  compelled  to  pay  for  lands  which 
be  has  purchased,  though  even  with  general  warranty ,  where  it  plainly  appears  that 
he  cannot  obtain  a  good  title.    Per  Ybatbs  J.  Stoddart  v.  Smith,  5  Btnn.  Rep.  355. 

Ih  e  aimilar  lait,  on  a  bond  given  for  landi  in  another  State,  the  title  eomes  into 
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Fkrt  n.  plaintttr  being  read j»  and  offering  to  deliver  them,  the  defendant 

Actimt  by  precluded  the  necessitj  of  a  formal  tender  by  a  refusal  before- 

..  hand  to  complete  his  contract.(l)     If  thej  were  to  be  fetched 

(1)  Giaie-  away  by  the  defendant,  it  must  be  shewn  that  the  plaintiff  was 

weock  V.  ready  to  have  delivered  them  at  the  time,  but  that  the  defendant 

8  T.  Rep.'  did  not  come  or  send  for  them^y) 

366.  Jooes  v.  .._..^-^.— ^^-^^^-.-^^p....^^^...........^-.^.........^.^. 

DoDgl.  687.     quettkm  incidmtalhf,  and  maj  be  nied  ta  a  defence  to  aueh  tuit.     Clarke  w,  M*In>- 

IT  there  be  in  the  sale  of  lands,  any  wilful  miireprMentalion  or  eoDcealmenC  of  any 
material  circuroitancr,  it  is  saeh  a  fraud  as  will  secure  damages  proportioned  to  the 
injury    fTork  ▼.  Griar,  ibid.  372. 

In  Vir^nia,  on  a  sale  of  lands.  If  there  be  not  a  full  representation  oTall  the  facta, 
it  will  be  a  good  gi-ound  of  divniding  the  sale.  JoUjfe  v.  Bite,  1  CalPa  Rep.  SOI. 

Fr€tud  »  a  ground  of  setting  aside  a  sale  of  lands,  eren  though  perfected  by  eott- 
veyance.  Vance  v.  fFaOcer,  3  Ren.  &  Munf.  Rep  288.  S.  P.  WaUcer^Bexre.  ▼. 
MckUn,  8  Munf.  Rep.  357. 

On  a  writ  of  error  from  Xeniuckg,  to  the  Supreme  Court  of  the  United  Staiee, 
it  was  held  that  the  vendor  of  real  estate  who  sells  on  a  dtftcription,  is  hoimd  io 
equity  to  make  good  that  description,  and  if  it  be  untrue  on  a  mMterial  part  though 
through  mistake,  yet,  he  is  liable  forthat  Tartance.  M'Ferran  ▼.  Tojflor,  S  CmtcA't 

Rep.'^l, 

Whf  ther  if  the  mistake  be  a  matter  deemed  perfectly  immaterial  by  both  parties, 
and  would  not,  if  known,  have  varied  the  contract,  and  of  which  both  parties  were 
ignorant,  ought  a  Court  of  Equity  to  interfere  ?  ibid. 

So  in  ^hrth  Carolina,  a  recovery  cannot  be  hiid  on  a  note  given  for  the  parefaaae 
of  lands  to  which  the  vendor  bad  no  title.  fFelch  et  al.  v.  ffdtkins,  1  Bdyw.  Rep. 
369. 

In  South  CaroUruLf  robrepresentations  as  to  the  situation  and  quality  of  landa,  are 
a  ground  of  rescinding  the  contract,  and  rosy  be  given  in  evidence  against  a  bood 
given  for  the  consideration  money,  under  the  tUBcount  Aet  of  that  State.  The  State 
T.  GaUlard,  8  Baf9  Rep,  11. 

The  receipt  of  a  foU  and  valuable  consideration  in  law,  raises  an  implied  war- 
ranty against  all  faults  kwnm  and itnhnorwnio  the  seller,  ibid  19. 

At  a  Sheriff^M  Bale,  caveat  emptor  is  the  rule,  and  the  pui'chaser  buys  al  hit  owa 
risk.  CreditoTB  of  Tfuu/er  v.  Sherijfof  CharlcBton  DittHct,  ibid.  169. 

In  Kentudcy^  in  the  sale  of  a  tract  of  land,  the  venilor  committed  a  firaod  oo  the 
vendee,  by  which  the  estate  was  lessened  in  value,  and  the  Court  under  the  partkn- 
lar  oircumatances  of  the  case,  did  not  si*t  aside  the  contract,  but  <lecreed  a  pecii« 
niai7  cnmpentation  to  the  vendee.  Porter  v.  Brechenridgit,  ffardin*B  Rep.  81. 

So  where  the  vendees  of  land,  agreed  to  risk  the  title,  this  was  construed  to  mean 
against  conflecting  tUlet  only,  and  that  the  vendor  was  answerable  for  a  d*  feet  oc- 
casioned by  a  latent  equity,  to  pay  off  the  title  which  he  sold.  Pile  v.  iSAomiMS, 
ibid.5S. 

Where  land  is  sold  with  warranty,  and  the  vendee  is  evicted,  he  ought  to  recover 
of  •  he  vendor,  not  the  value  of  the  land  at  the  time  of  eviction,  but  the  purchoBc 
money  with  interett  and  coBtM.  Lowther  v  The  Commonwealth,  1  Hen.  &  Munf* 
Rep.  803. 

Where  a  peraon  was  bound  to  procure  a  tract  of  land,  oi  a  particular  dtscriptioB, 
by  the  time  the  plaintiff  shall  come  of  age,  and  faitfd  in  so  doing,  the  damagi^s  will 
be  apportioned  according  to  the  value  of  the  land  Ht  the  time  ht  arrived  at  such  aa 
age.  Bmoacd  v.  PerBon,  8  Rayw.  Rep  336.-- Ax  £o. 

Salee  of  Chattele. 
(y)  In  a  tale,  if  there  be  neither  warrmty  uxfromd^  the  purohMer  boyt  «t  Us 
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The  defendant  may  avoid  the  contract  by  shewing  that  the  Ch.lLs.i. 
plaintiff  was  not  able  to  fulfil  it  on  his  part,  or  was  guilty  of  fraud  "^e^'p^^ 
in  the  making  of  it.    If  the  defendant  prove  that  the  plaintiff  ' 

has  not  a  title,  it  is  a  sufficient  answer  to  the  action;  and,  in  one 
case,(l)  where  two  different  lots  had  been  gold  at  an  auction,  (i)Gibtony. 
which  the  purchaser  bought  for  their  contiguity  to  each  other,  ^jP^J^fj^'^. 
and  the  vendor  had  not  a  sood  title  to  one  of  them.  Lord  Ren-  Mioh.  T.  s6 
TON  held  this  fact  as  sufficient  reason  for  his  rescinding  hisQ^^^|^„'^' 
contract  as  to  both  ;  and  whether  the  objection  to  the  title  be,  Griffith*, 
that  such  title  is  insufficient  at  law,  or  that  there  are  equitable  150, s.  p.' 
claims  which  would  prevent  the  vendee  from  safely  holding  the 
purchased  i^remises,  it  is  equally  an  answer  to  the  action  of  the 
vendor,  or  the  foundation  of  one  at  the  suit  of  the  purchaser; 
for  the  intention  of  the  contract  being,  that  the  purchaser  should 
have  a  good  title  to  the  premises  purchased,  neither  a  Court  of 
Law  nor  of  Equity  will  compel  him  to  take  premises  which 
may  be  immediately  taken  from  him,  orburthened  with  a  charge 
which  he  did  not  contemplate  or  provide  against.(:r)    In  one 


peril ;  and  no  action  will  lie  agaiost  the  vendor,  if  the  artiolet  afterwards  tarn  oat  de- 
feetiTe.  Sexiat  v.  fVoodi,  3  Cainet*  Rep,  48.  8.  P.  Snelletal.  ▼.  Motet  ei  al. 
1  John»^  Jiep.  96.  Perry  v.  ^aron,  ihid,  1S9.  Defreeze  v.  Trumper^  ilrid,  874. 
miden  y.  Dttkin,  4  Do.  ^Zi. 

But  there  is  an  implied  warranty  as  to  the  title  of  the  vendor.  Defi-eexe  v.  TVtim* 
pgr,  1  Johtu.  Sep,  874.  Et  vide  Heermanee  v.  Vemoy^  6  Do.  5. 

A  &ir  priee  paid  for  an  article,  does  not  imply  a  warranty  of  soandness.  Seonat 
▼.  ^ood!r,  8  Cainet^  Rep.  48.  Holden  v.  Dakin,  4  Johns,  Rep.  481. 

Where  the  vendee  porehases  ehattels  on  sight,  which  the  vendor  affirms  to  be 
vorth  mooh  more  than  their  real  value,  no  action  lies,  there  being  neither  fraud  nor 
varranty.  Davie  y.  Meeker^  5  Johne.  Rep.  S54. — Am.  £d. 

(z)  If  at  the  time  of  the  contract,  there  is  a  lease  outstanding,  whieh  was  unknown 
to  the  vendee,  he  is  not  bound,  but  may  rescind  the  eoutract,  the  veadof  not  being 
in  ■  aitoation  to  give  a  perfect  title.  Tucker  v.  Woode,  18  Johne.  Rep.  190. 

A  regUtered  mortgage  on  the  land,  is  sadi'an  incumbrance  as  authorises  the  par- 
ohaaer  to  rescind  the  sale,  although  the  registry  is,  in  lav,  constructive  notice  of 
the  ezistenoe  of  the  mortgage.  Judton  v.  fVase,  II  Do.  525.  Et  vide  Van  ,|fen- 
thutf9en  et  al.  v.  Crapeer^  8  Do  I'JS. 

A  purchase  of  land,  with  notice  of  a  previous  agreement  between  the  vendor  and 
another,  takes  the  land  solject  to  the  agreement.  Lei,  of  Simon  v.  Gibton  et  al. 
1  Teaiea*  Rep.  891. 

Jjegal  notice  exists  onlv  when  there  is  a  violent  presumption  of  actaal  notice* 
Zee.  ofBiUmgton  v.  ire&A,  5  Birni.  Rep.  189. 

Wbpiher,  in  general,  possession  is  evidmee  of  a  claim,  dtMtatur,  Covert  ei  al, 
▼.  Irvdn  et  al,  S  Serg.  &  R.  Rep.  883. 

Zde  pendent t  is  a  sufficient  notice  to  a  purchaser.  Walker  v.  Buiif  1  Teate$* 
Rep.  57^. 

Where  lands  are  sold  at  auction  in  separate  lots,  and  several  of  the  lots  are  pur- 
chaaed  by  one  penoo,  it  it  not  an  entire  contract ;  and  it  the  vendor  cannot  give  a 

3C 
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PArt.  IT.     cage  (1)  the  Court  of  King's  Bench  said,  that  a  Court  of  Law 

Actions  by    could  not  take  notice  of  an  equitable  title  ;  but  in  subsequent 

^^^^^  caftC8,(2)  where  the  point  came  directly  before  the  Court,  it  was 


1)  Aii>»9«  r.  h<>l<l^n  that  an  equitable  objection  to  the  title  was  equally  strong 
aiki><t,8T.  with  one  founded  on  a  legal  defect.     In  general  the  title  ought 


^, 


^'  to  be  complete  at  the  time  by  which  it  was  stipulated  to  be  made, 

i2)  Eiiioit  V  but  in  one  case^S)  where  the  defendant  absolutely  refused  to  re- 
3  Rot.  k  Pul  ceive  any  abstract.  Lord  Ken  yon  held  it  to  be  sufficient  for  the 
^*'  plaintiff  to  shew  a  title  at  the  time  of  the  trial,  though  in  fact  it 

Koi«int,  was  not  complete  when  he  commenced  his  action.  The  employ- 

5  Taunt.  6'24  „,ent  of  pufTers  by  the  s€ller,(4)  whereby  the  price  was  raised 
(3)  Thompson  upon  the  hofia  fiih  bidder,  there  being  but  one  person  who  really 

Esp^CaV.  185.  "*'*''  ^**  ^**^"  ^^^  ^®  furnish  a  defence  to  an  action  for  not  com- 
pleting the  contract.     But  in  the  Court  of  Chancery  Lord   Al- 
i.  C/^siTf*  6    VANI.ET,   when  Master  of  the  Rolls,  held(5)  that  the  circum- 
T.  Rep.  642.  stance  of  a  person  being  employed  to  buy  in  the  estate,  if  the 
(5)  BrtniwH I  biddings  did  not  amount  to  a  certain  sum,  and  bidding  accord- 
y-  '^I'^f  ^^'  iwg'y»  ^^  *  8>lfi  which  was  attended  by  several  real  and  bona 
fide  bidders,  was  not  sufficient  to  enable  the  highest  bidder  to 
avoid  his  contract. 
Aeiiooby  When  the  action  is  brought  by  a  purchaser^  he  must  shew  that 

vendee.         ||^  ^^s  ready  to  have  accepted  the  thing  purchased  at  the  ap- 
pointed time,  and  to  have  paid  the  stipulated  price ;  to  prove 
which,  he  must  in  general  give  evidence  that  he  tendered  the 
money,  and  in  the  case  of  a  sale  of  lands,  a  conveyance,  or  draft 
of  one,  and  demanded  the  execution  of  the  conveyance,  or  de- 
C6)  Morton    livery  of  the  goods,. 6)  or,  if  they  were  to  be  taken  to  a  certain 
He^H25''^^'P^*^®  by  the  seller,  that  he  was  at  the  appointed  place  ready  to 
receive  them,  and  prepared  with  his  money  to  have  paid  for  them 
johSHin'**"  **  ^'^  delivery.!  r)     But  where  the  seller  has  refused  to  deliver  the 
1  East,  803     goods,  the  very  fact  of  the  buyer  demanding  them,  will  be  evi- 
^gx  ^iHp,  ^  dence  of  his  being  prepared  with  the  money.^8)     And  in  the 
A«kitiimi,       case  of  a  sale  of  lands,  where  a  deposit  has  been  paid,  and  the 
*"  '      'seller  refuses  to  deliver  an  abstract,  ordeliv*»rs one  which  shews 
be  cannot  make  a  good  title,  it  is  not  necessary  for  the  purcha- 
ser to  prepare  a  conveyance  ;  but  in  case  he  has  done  no  act  to 
affirm  the  contract,  he  may  immediately  bring  an  action  for  mo- 
ney had  and  received  against  the  auctioneer  for  the  money  dc- 
(9)  Seward    posited.(9)  If,  however,  he  has  taken  possession  of  the  premises, 

V.  Willock, 

5  Eaat,  302. , 

title  as  to  all  thf  lofit,  thp  vemlee  cannot  resci'>d  (he  agreement  in  totOy  bat  moat 
take  a  eon\f\Nnce  fur  tiirh  nl  ihf  li»t»  «s  lli  %«n«l«  e  is  wuthorised  to  convey.  Van 
Ep»  V.  7%e  Mayor,  6fc.  Schenectady,  12  Joftm.  Rep.  436.— Aw.  Ed. 
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or  made  any  alteration  in  them  so  as  to  alter  the  condition  of  the  Ch.  il.  s.  i. 
seller,  he  cannot  maintain  this  action,  but  must  bring  a  special  ^^^^^*  ^T 
action  on  the  contract(l)  ' 

Contracts  for  the  sale  of  goods  are  generally  made  on  the  ex-/n  nun,  ^^ 
pectation  of  a  rise  or  fall  in  the  price  of  fluctuating  commodity,  ^•i'^*^  ^^U 
and  the  person  whose  speculation  has  failed,  frequently  breaks 
his  contract.  In  these  cases,  therefore,  it  will  also  be  important 
to  prove  the  difference  of  price  at  the  times  of  tlie  making  and 
of  the  breach  of  the  contract,  in  order  to  ascertain  the  damages 
which  the  plaintiff  has  sustained/  .* 

The  case  of  Peeram  v.  Palmer,  reported  at  length  in  Gilb,  Z.Peenimt». 
£.  194,  and  not  noticed,  as  far  as  1  can  find,  in  any  other  book,  l^B.  19^ 
contains  an  important  decision  as  to  the  eflectof  a  dispensation. 
by  one  party  with  an  exact  performance  by  the  other,  in  contracts 
of  this  nature.  The  plaintiff*  bought  of  the  defendant  100  quarters 
of  barley,  to  be  delivered  to  the  plaintiff' at  Hoddest/on,  between 
harvest  and  Candlemas,  at  the  rate  of  16«.  per  quarter,  to  be  |iaid 
at  the  times  of  delivery,  according  to  the  quantity  delivered  at 


*  It  masl  here  he  r>  c«>lleeted,  that  I  have  taken  the  cases  ofirn  Mgr<'emeiit  where 
the  porehase  is  to  be  completed,  and  the  money  piiid  at  ihe  tame  time  ;  and  there- 
fore, before  this  is  apphud  to  any  particular  case,  it  mu^t  be  well  considered,  whe- 
ther, b>  Ihe  terms  of  the  co<  tiMCt,  the  aet  of  one  pait)  is  a  coiiditioo  preeedent  to 
Ibe  aet  of  the  nther,  or  «  heih>  r  the\  are  indept* ndi  iit.  "  \\  Ik  ihfi  one  promise  be 
the  consifieratioD  of  anotht^r,  or  whether  thi  performance ^umi  notihr  mer*-  promise 
be  the  ooDsideratiofi,  must  (as  wasobs<rrved  b>  Mr.  J  L4WRKI1CK,  in  Glaxebrooh  ▼• 
Woodrow,  8  T.  Sep.  S7S^)  be  gathered  from  and  epemJ  entirely  upon  the  words 
ftnd  nature  of  the  agreement  }"  but,  (as  was  observed  by  Mr.  J  Lk  Buancm  in  the 
•tme  ease,)  "  No  person  shall  call  iipfm  anoili*  r  to  peH<>rm  his  part  of  a  contract 
until  he  hiraseU  has  perform-  d  all  that  lie  has  stipulated  to  do  as  the  ct>nsid«- ration 
of  the  other's  promise.  This  applies  to  every  ease  of  a  sale  of  property ,  wh<re  one 
engagea  to  conv^  an  a  certain  day,  md  ihe  other  to  pay  at  the  tame  time  /  and  this 
whether  the  one  be  stated  in  terms  to  be  in  eonsideration  of  the  other  or  not.  In 
neither  ease  will  the  Coort  eompel  on<  part^  to  peiform  his  part  uniil  thr  other  hat 
done,  cr  h<«s  offered  to  do  hi»  own."  For  the  man}  nice  distinctions  which  havi  b  -en 
taken  in  these  cases,  see  ffilHamt^t  Saunders,  380,  note  (4)  where  all  the  eas-s  at 
to  this  point  are  colleeted,  exeept  those  bft'nre  mentioned  of  Qlaxebmok  v.  tVood- 
rtw,  tod  RawMon  v  JohttMon,  1  Eaat*9  Rep.  203,  which  have  been  determine<l  sinee 
thr  publication  of  thai  note.  In  th'  last  case  the  Couit  said,  that  when  the  seller 
abaolutfly  refused  to  deliver  the  goods  sold,  there  was  no  necessity  for  the  purchaser 
to  make  a  tormnl  tender  of  the  money  .f 

•\  ^  m  contideratioQ  of  th^  covenants  of  B.  m  the  same  deed,  covenants  that 
he  will  purehase  certain  lands  of  B.  then  in  possession  of  ^.  and  will  pay  for  the 
tame  a  certain  sum  in  four  years,  with  iiit*-rest  annually  |  and  B  covenants  that  he 
will  deliver  to  wl.  a  convey  a  nee  ot  the  land,  upon  his  payiitg  ihe  said  turns  at  the 
time  or  times  m  ntioned.  It  was  Imlden,  that  B.  mi|;ht  recover  the  interest  at  the 
end  of  the  three  fi.  st  years  by  w»y  ol'  rent ;  but  that  he  could  not  recover  the  fourth 
year's  interest,  nor  the  principal  sum,  without  making  a  tender  of  the  eooveyaoee* 
Oardmer  t.  Conon,  15  Mu9,  Rep,  500.— Am.  Ed. 
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Part  IT.  eAch  time.  The  defendant,  on  the  day  but  one  before  CandUmas, 
'^^''X^^  delivered  to  the  pUintiflPs  use,  at  the  place  appointed,  a  quan- 
'  titj  of  barley,  which  was  sent  for  twenty  quarters,  but  when  the 
same  was  measured,  it  was  found  to  be  but  nineteen  quarters 
and  a  half.  The  barley  being  short  of  measure,  the  plaintiff 
paid  to  the  defendant's  servant  10/.  and  no  more,  though  he  had 
enough  by  him  in  the  house  to  have  paid  for  the  whole  100  quar- 
ters, and  before  he  brought  the  action  he  paid  the  other  6L  to  the 
defendant.  The  case,  having  been  reserved  for  the  opinion  of 
Lord  C.  J.  PARKER,*appears  to  have  been  argued  at  considerable 
length,  and  the  principal  point  which  was  made  in  argument 
was,  that  these  were  mutual  and  independent  promises.  On  this 
point,  however,  no  opinion  appears  to  have  been  given :  but  the 
Chief  Justice  held,  that  the  defendant,  having  delivered  nine- 
teen quarters  and  a  half  without  ready  money,  had  dispensed 
with  the  condition  as  to  that  quantity,  though  he  might  have 
chosen  whether  he  would  have  delivered  it  until  he  was  paid, 
and  then  there  was  no  reason  but  that  he  should  not  go  on  with 
Pftyne «.  the  delivery  of  the  residue  according  to  his  contract(a)  But, 
Shadboit,  where,  in  an  action  for  the  not  delivering  of  wood,  it  appeared 
that  the  wood  had  been  sold  to  be  paid  for  on  delivery  by  a  bill 
at  two  months ;  and  that  the  defendant  had  permitted  the  plain- 
tiff to  carry  part  away  without  receiving  any  bill ;  Lord  Ellkk- 
BOROUGH  held,  that  this  was  only  a  dispensation  pro  tanto,  and 
that  the  vendor  was  at  any  time  entitled  to  stand  on  his  rights 
as  they  were  originally  established  by  the  contract  of  sale*(6) 


Jlction  on  a  warranty. 

On*  war-  In  an  action  on  a  warranty,  the  plaintiff  must  prove  the  sale 
'*°^*  and  warranty.  In  general  any  representation  made  by  the  de- 
fendant of  the  state  of  the  thing  sold,  at  the  time  of  the  sale,  will 
amount  in  law  to  a  warranty ;  but  where  the  defendant  refers 
to  any  document,  or  to  his  belief  only,  in  such  case  no  action  is 
maintainable,  without  proof  that  he  knew  he  was  representing  a 


(a)  Green  t.  Reynoldg,  S  Jofmt,  Rep.  907,  Wett  ▼.  JEmmont,  5  Do  179.  MJOer 
y.  Drake f  \  Caint*^  Rep.  45.  Seer9  ▼.  Fowlsr,  2  Johm.  Rep*  972 Ak.  Ed. 

(6)  Where  goods  are  told  to  be  p9*id  for  on  delivery,  if,  oo  the  deliverj  beiog 
completed,  the  vt-ndee  refuses  to  p^f  for  them,  the  Teodor  has  a  lien  for  the  price, 
and  may  resume  the  potsesiion  of  the  goods.  Palmer  t.  Hand^  13  Johm.  R^,  ASi. 
—Am.  Bd. 
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fal6ehood.(c)    Thus,  where  a  man  sold  a  horse,  which  he  stated  Ch.  n.  •.  i. 
to  be  of  a  certain  age,  according  to  a  pedigree  delivered  to  him    ^*n3ee!^ 
when  he  purchased  the  horse,  and  shewed  the  pedigree  to  the  ._^„..^ 


Sale  of  ChaUdf  and  Wammty, 

(r)  In  Connecticut,  an  action  will  lie  for  a  fraud  in  the  nle  oTan  order  drawn  bjr 
the  Select  men  on  the  Town  Treaaui-er.  Bacon  w.  Saniford,  1  Boot^o  Bep,  164. 

The  seller  of  a  public  wcurity,  runs  the  risk  of  its  being  true  and  genuine,  espe- 
cialljr  if  he  affirm  it  to  be  aueb.  Turner  v.  Tuttle,ibid.  350. 

The  law  mises  an  impli<'d  warranty,  that  the  thing  sold  is  what  it  is  held  <«it  to 
be,  and  if  it  be  not,  the  s«']ler  must  make  good  the  damage,  whether  he  knew  of 
anj  defect  or  not.  Bttileyv.Mckolt,9Boof9Bep,WT. 

Jn  ASnv  Torh,  it  has  been  dtoided,  that  in  an  action  on  the  eaae  for  selling  one 
article  tor  another,  there  mnst  be  either  varrontif  wfntudf  a  sound  price  does  not 
imply  a  wan-anty  of  soundness.  Seixaa  v.  ffoodt,  S  Cameo*  Bep.  48.  Sneli  et  at,  v. 
Mooeo  etal  I  Johna  Bep.  96.  Perry  r.  Aaron,  1  Jo/mt.  Bep.  IS9.  Defreeze  t. 
Trumper,  Udd  274.  Bolden  ▼.  JOaken,  4  Ho.  441. 

On  a  written  warrant)  that  a  negro  is  sound,  parol  proof  is  admissible  to  shew  that 
at  the  time  of  sale-,  the  vendor  informed  the  vendee  of  the  defect  and  a  warranty 
doea  not  extend  toTisit»lf  d  'feeis.  Schuyler  w.  Buoo,  2  Caitieo*  Btip.  9fH, 

In  an  action  cXaotumpsU  on  the  sale  of  goods  for  not  delivering  goods  of  a  certain 
description,  hot  of  a  difffreni  sort  and  quality,  either  an  express  warranty  or  fraud 
muat  be  alleged,  and  the  plainiiff  must  prove  the  allegations  precisely  as  they  are 
laid.  Sndlet  al,  v.  Mooeo  etal.  1  Johno.  Bep,  96. 

So  in  an  action  oiaoonrnpoit  for  a  fraud  in  the  sale  of  cotton,  it  was  held  that  the 
declaration  should  ctmiain  either  an  express  warranty  or  an  allegation  that  the  ven- 
dor knew  of  the  tmd  quality  at  the  time  be  sold  it  as  merchantable.  Perry  v.  Auron, 
ibid.  1S8. 

In  every  sale  of  a  personal  chattel,  there  is  an  implied  w  irranty  in  respect  to  the 
title  of  the  vendor  /  aUter  as  to  the  qttdUty  or  oowidneoo  of  the  thing  sold.  Defreete 
y,  Trumper,  ibid,  874.  Meemumce  v.  Vemoy,  6  /oAiu.  Bep,  5,  CMoer  v.  Wood^ 
Hard.  Bep.  552. 

'I'he  "EngHah  rule  of  taw  as  to  sales  in  market  ofvert,  is  not  applicable  to  this  State 
(JVcrw  Tork)  where  no  such  institution  or  usage  exists.  Wheelwright  v.  Depeyoter, 
1  Johna,  Bep.  471.  So  m  Pennoyhvama.  Hooack  v.  Weaver,  1  Yeateo*  Btp.  478. 
Ilardy  v.  Metzger,  2  Do.  347.  Eoaton  v.  Worthington,  5  Serg,  &  B.  Bep,  130. 

Yet  in  another  case  it  was  ruled  on  a  sale,  in  good  faith  and  without  warranty, 
the  bayer  of  a  personal  chattel  ukes  the  risk.  Dorian  v.  Samndo,  2  Johna.  Bep. 
179,  (n). 

The  defendant  sold  to  the  plaintiff  paints  for  good  Spaniah-hrovm  and  Whitehead, 
and  for  a  full  price ;  the  paints  proved  to  be  baid  and  of  no  value,  it  was  held  to 
make  the  defendant  liable,  there  must  be  either  an  express  warranty  or  fraud. 
Bolden  ▼.  Daken,  4  Johna,  Bep.  421. 

If  on  a  sale  of  goodp,  tlie  vendor  takes  the  notei  of  a  third  person,  payable  at  a 
future  day  in  payment,  at  his  own  risk,  and  where  there  is  a  fraudulent  representa- 
tion on  the  part  of  the  vendee  as  to  the  note,  the  vendor  may  bring  his  action 
against  the  vendee  immediately  for  goods  sold  and  delivered.  WiUaon  v.  Force,  6  Do, 
110. 

If  a  contract  be  void  on  the  ground  of  fraud,  the  party  may  waive  it,  and  bring  an 
action  of  aaaumpait.  ibid.  JSmball  v   Cunningham,  4  Maoa.  Bep.  502. 

Jiaoumpdt  is  the  proper  form  of  action  where  there  is  a  wsrraoty  express  or  im* 
plied  in  the  nie  cC  ehaCteU  i  bat  where  the  plaintiff  grounds  hii  aetaoa  <m  deceit,  or 
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Partn.     bayer/l)  Lord  Kbnyon  held,  that  no  action  could  be  maintain- 

AeiirMi  bj    e^  against  hiin»  without  proving  that  he  knew  the  pedigree  to  be 

'     false :  and  in  like  manner,  a  representation  that  a  picture  is  the 


(1}DhiiIop 


Peakf's  N.      fi'SUfl  in  the  Mk  and  oot  in  a  breach  of  contrHel,  the  deci  it  or  f'rrfod  mast  be  tub- 
P.  Cas.  123.    sisiiitiveh  alleged  in  the  d  daralion,  othfrwite  no  proof  of  t'mud   it  admissible. 
J^verUon^i  exrt.  v.  J^tHea,  6  Johnt  Rep.  138. 

In  Pefifuylvania^  the  pcss'  ssion  of  eliaiiela  it  a  lUonK  iD<lucement  to  bt-lieve  the 
posKMor  is  th«  ow'n«  r,  and  (he  act  ot  aeliing  ihem  \%  aucti  an  /•fiinnation  of  property, 
that  on  thill  circunttitance  Niotie,  it  (he  fwct  should  turn  out  oibf  rwise,  the  valae  can 
be  recovered  Ironilhe  sclltr    Boyd  v.  Boptt^i  Dull.  Rep  91. 

Where  the  pUintiff*  exchanged  a  horse  with  (bt  d*  fcudant,  and  the  latter  poa- 
sessfd  no  title,  (he  plaintifT  maj  recover  ih^  value  of  fii*  horse  in  an  aoUoo  of  Off- 
fumptit  for  mone)  had  and  receiveii.  Roofc  v.  Robison.  nitidis.  Rep.  271. 

If  the  vendor  of  H  chaltti  know  of  a  material  d(-f«  ct,  uitknown  lo  the  vendee,  who 
cannot  with  common  prudence  perceive  it,  it  is  such  a  ft-Hud  as  witl  viti^ile  ilie  con- 
tract, and  ilie  vend'  e  mtty  call  tor  his  roooey  again.  Jkxon  v.  M^CUUcheif^  ibid. 
322.   Vide  frvinv,  Rankin,  ibid.  U6. 

In  JK'orth  Carolina,  the  rule  of  caveat  emptor  applies  where  a  man  purehaaM  a 
cbatiel,  not  in  the  postetsion  of  the  vendor.  Galbraith  v.  ffhyte^  1  Hayw.  Rep,  464. 

So  where  the  thing  sold  has  some  visible  qaaiitj  which  lessens  its  value,  ibid. 

If  a  man  s*  II  an  unsound  horse,  whose  disorder  is  not  known  and  receives  the 
full  valae  MS  for  a  sound  home,  mo  action  of  attumptit  lies  agsjost  the  vendor,  with* 
oat  an  express  WMrraotv.  ibid. 

An  action  will  he  tor  decritfullj  asserting  that  an  unMound  mare  ii  aoand,  with  a 
frsadulent  view,  if  the  plainfflTbe  injured.  Irvdn  v.  Sberril,  TYiyL  Rep,  1.  ISmmel 
V.  Uchty,  3  Yeatet'  Rep  262. 

A/tUl  price,  implies  a  warranty.  Torio  v.  l/ong,  TayL  Rep.  17.  Sed  videiZtverr 
T.  Gruget,  2  JVhtt  &  M*  Cord's  Rep.  265.  Rose  et  a/,  v.  Beatie,  ibid.  538. 

In  an  action  on  an  implied  warrautj,  the  piaintiflT  need  not  prove  the  retoiti  of  the 
thing  bought,  ibid. 

But  if  the  action  were  for  the  price  of  the  chattel,  auchs  relom  must  be  proved. 
ibid. 

In  South  Carolina,  in  the  snIc  of  a  negro,  a  sound  price  warrants  agsinit  all  fiwlti 
•  and  defects,  knoxon  or  unhuovm  to  the  teller.   Timrod  v.  Shoolbred^  I  Bt^^s  Rep* 
324.  Vide  Rouple  v.  M*  Carty,  Hid.  480,  on  the  same  point. 

A  sound  price  destrvr  s  u  sound  commodity,  whether  known  or  unknown  to  the 
buyer.  The  State  v.  Gail/ard,  2  Bay*s  Rep.  IL  ^Htsroon  et  al.  v.  Waldo  etaLi 
J>tott  U  M  Cord's  Rep.  76. 

In  this  case,  it  was  held  that  a  sound  price  warrants  a  sound  commodity,  but 
where  a  bu^er  is  informed  fully  of  all  the  circumstances,  and  has  a  fair  opportunity 
of  informing  l>imselt  of  them,  he  shall  be  bound  Hod  held  to  his  bargain,  though  it 
be  a  losing  one.  IVfdteJieldy,  M*Leod,  2  Bay's  Rep.  380. 

Mere  inadequacy  of  consideration,  where  there  is  no  fraud,  ia  not  a  sufficient 
ground  for  setting  aside  a  contract,  ibid. 

In  Kentucky,  a. vendor  of  a  horse  is  answerable  for  a  representation,  whieli  is 
false,  whether  it  were  the  effect  of  fraud  or  mistake.  Baldmn  v.  ff^est,  Rardin*9 
Rep.  50.  (n) 

Yet  in  another  case,  in  a  suit  for  a  deceit,  it  was  ruled  in  selling  an  unsound  horse, 
the  declaration  should  aver  either  that  the  vendor  falselj  and  fraudulently  reprc- 
tented  the  horse  sound,  or  that  he  knew  him  to  be  unsound.  Baldmn  v.  fVest, 
ibid,  50. 

lo  JVcnw  Orleans y  if  a  alaTe  have  at  the  lime  of  the  sale,  the  seeds  of  a  tlisease,  of 
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production  of  an  ancient  master,  long  since  deceased,  does  not  Ch  if. «.  i. 
bind  the  party  to  a  warranty  that  it  is  so  ;  but  is  only  a  repre-    ^^^Jee*^ 
sentation  of  the  fact,  according  to  the  best  of  his  belief;  and  ^,_..^^ 
therefore  no  action  can  be  maintained,  unless  it  be  proved  that 
the  defendant  in  this  case  also  knew,  or  had  reason  to  "believe, 
that  he  was  representing  a  falsehood^l)     In  these  cases  there [,'y^*'^^'*^^* 
was  no  breach  of  that  good  faith  which  the  law  expects  in  all  R.  Sittingsat 
contracts  between  man  and  man ;  but  where  a  person  knowing  )>y  xTsT^'**^ 
of  defects  in  a  ship,  which  it  was  impossible  for  the  buyer  to  dis-  fieo.  s,  m.  S. 
cover,  did  not  disclose  them  to  him  at  the  time  of  sale.  Lord  s*c.  **'      ' 
Kenton  held  that  he  was  liable  to  an  action,(2)  as  on  a  warranty 
that  the  ship  was  free  from  all  latent  and  concealed  defects,  al-^,.  Moueaux 
though,  by  the*  express  terms  of  the  contract,  the  buyer  was  to  |***»ke'8  Ca«. 
take  her  with  all  faults.     In  subsequent  cases,(3)  however,  this 
decision  has  been  overruled,  and  it  has  been  holden,  that  the  ^^15'*?**'^°'® 
seller  is  not  answerable  unless  he  has  taken  some  means  to  con- 3  c«mpb.  154. 
ccal  the  defects.  l^^^ 

When  the  unsoundness  is  proved,  it  is  proper  to  shew  an  ap-^'Tmint.  779. 
plication  to  the  vendor  to  take  back  the  thing  sold,  and  return  ^]  n'^^^  3 
the  money,  otherwise  the  plaintiff  will  not  be  entitled  to  recover  C»mpb  506. 
for  the  keep  ;(4)  but  this  is  not  necessary  to  maintain  the  actionw4)  Caiwell 
for  the  buyer  may  affirm  the  contract,  and  sue  for  damages  oc-^'-^^i^>    ~ 
casioned  by  the  breach  of  it,  so  that  where  the  buyer  of  an  un-     *"***  ' 
sound  horse  kept  him(5)  and  endeavoured  to  sell  him,  it  wasC^)^!''^*^''^' 
held  that  the  action  on  the  warranty  was  still,  maintainable.       iH.Diaek.i7. 

If  the  buyer  had  the  liberty  of  returning  the  thing  bought,  in 
case  he  disliked  it,  within  a  certain  time,  and  did  so  ^ccor-'''"^" 
dingly  ;  or  if  the  defendant,  on  the  horse  being  discovered  to  be  i  T.  Rep.  iss. 
unsooDd,  consented  to  accept  him  back,  and  he  was  returned  ; 
the  proof  of  these  circumstances  gives  the  plaintiff  a  right  to  re- 
cover back  the  whole  money,  as  money  had  and  received  to  his 
use.     But  the  mere  circumstance  of  the  vendor,  who  had  sold  a  TX^f  ^* 

Whale, 
' 7  East,  «74. 

which  he  aftrr wards  diet,  the  Tcodor  shall  restore  the  priee  of  the  slaTe.  Deweet  r. 
Morgan,  MarUn*B  Orl.  T.  R.l. 

Bitt  in  •  ttonrraet  for  tly;  sale  of  goods,  without  warranty  of  the  qualitj,  if  there 
he  no  fraud  od  the  part  of  the  teller,  he  it  not  aoswerable  for  the  quaUtj.  Wilting 
gtai.'v.  Cormqua  I  Petere  Rep.  3X7 , 

la  an  action  for  (he  price  of  goods  8r>ld,  the  defendant  may  avail  himself  by  way 
of  aet-oflfy  of  a  breach  of  warmnt)  ot  the  goods,  without  returning  the  articles,  or 
giving  the  Tf  ndor  notiee  to  take  ihem  away.  SteigUman  ▼.  J^riet^  \  Serg,  ^ 
Ji.  Rep,  477. 

An  aasertioQ  by  the  Tendor  to  the  vendee,  at  the  time  of  selling  a  mare,  that  he 
■8  aait;  the  is  safe,  and  kind,  and  gentle  in  harness,  amounts  menrly  to  a  r^presenia- 
tion,  anH  does  not  eonsiitute  a  warranty  or  express  promise  that  she  is  so.  Jacktwi 
y.  fVetheriU,  1  Do.  480.— Am.  Ed. 
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A«Uon  by  hoTHt  M  a  soaiid  one»  saying,  in  a  sabsequent  converaatioa  with 
Part ^llT  ^^  buyer,  that  if  the  horse  were  unsound  he  would  take.it  agaia 
,_^_^,^^,__^  and  return  the  money,  (he  at  the  same  time  -insisting  that  the 
horse  was  sound,}  will  not  enable  the  buyer  to  recover  ia  an  ac- 
tion for  money  had  and  received,  because  the  original  contract 
still  remains  open,  and  the  breach  of  that  contract  the  only  cause 
of  action. 


Cff  the  evidence  in  actions  between  the  vendor  and  vendee  of  etock, 
or  by  the  lender  against  the  borrower  thereof. 

Vendor  of  The  great  quantity  of  property  which  is  invested  in  the  pub- 
lic funds  has  of  late  years  given  rise  to  a  species  of  action  un- 
known in  earlier  times,  viz.  that  on  a  contract  either  to  transfer 
or  to  replace  stock  at  some  future  day  ;  and  as  these  contracts 
are  most  commonly  reduced  into  writing  they  will  properly  form 
a  part  of  this  section. 
Vide  Stat.  When  an  action  is  brought  by  the  seller  against  the  puT' 

76eo.  s,e.8.^^^^y.  ^^^  ^^^^  accepting  stock,  the  first  fact  to  be  proved  is, 
that  the  plaintiff  was  actually  possessed  of  stock  to  the  amount 
for  which  he  contracted.*    He  must  then  prove  the  contract; 
and  next,  either  that  he  made  an  actual  transfer  of  the  stock, 
or  else  that  he  attended  at  the  Bank  for  the  purpose  of  trans- 
ferring it,  till  the  books  shut,  on  the  day  whereon  it  was  to 
be  transferred.    In  the  latter  case  he  must  also  prove,  that  he 
afterwards  sold  and  actually  transferred  the  stock  to  some  third 
(i)Bordeo     person,  which  should  be  done  as  soon  as  possible.d)     In  a  late 
so^^sEMt   ^A^*(^)  which  arose  on  this  subject,  the  Judges  of  the  Court  of 
107.  Heekt-  King's  Bench  expressed  considerable  doubt,  whether  the  trans- 
my'^iEait,*  ^^^  ^^  ^^  third  person  should  not  be  made  at  the  next  transfer 
s^-  day  after  the  contract  was  broken  ;  but  the  majority  of  the  Court 

(2)  Borde-  inclined  to  think  that  it  was  sufficient  if  made  within  a  reason- 
nave  v.  Gre-  ^\j\q  distance  of  time  afterwards,  and  that  in  case  the  stock  had 
^^*  borne  a  higher  price  in  the  intermediate  time,  the  defendant 

should  have  the  benefit  of  that  circumstance  by  making  that 
higher  price  the  measure  of  the  damages. 


•  This  fact,  and  aU  others  which  haye  ivferrnee  to  the  books  of  the  Bank,  mint 
be  proved  by  examined  copies  from  the  Buok  books  (vide  antf ,  80,  and  Afarth  t. 
Colnet,  8  Etp.  665,]  to  obtain  which  a  mbpmna  ducea  tecum  should  be  served  on  one 
of  the  elerka  at  the  office  where  the  books  are  kept,  and  application  made  to  tlie 
Bank  solicitor,  who  will  represent  to  the  Bank  the  proprietj  of  the  clerk's  attend- 
i  og  with  a  copy  from  the  book. 


"•"^J^'^'pfp^'^ 
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In  case  the  action  is  brought  by  the  purcluuer,  he  also  must  Ch.  n.s.  i. 
prove  that  the  seller  was  possessed  of  the  stock  at  the  time  of  ^!J^  ^ 
the  contract ;  that  he  tendered  the  money  and  requested  a  trans-  ' 

fer,  which  the  other  refused;({^)  or  that  he  attended  at  the  Bank  yideCalonel 
to  accept  the  transfer,  and  was  prepared  with  money  to  pay  for  ^'  Brings, 
it,  which  could  be  inferred  from  a  demand  and  refusal  ;(1)  and  the  above 
lastly,  that  he  actually  bought  and  duly  accepted  the  same  quan-®*"^- 
tity  of  stock  of  another  person  at  a  greater  price.  (i)  vide 

In  the  second  kind  of  action,  viz.  that  for  not  replacing  ^^i^^ij^i^^n 
the  plaintiff  must  first  prove  that  being  possessed  of  the  stock  in  ante,  ssq',  7 
question,  he  sold  it  out  at  the  time  mentioned  in  the  declaration,  ^^^•^>«*^«^« 
and  advanced  the  produce  to  the  defendant^  on  his  promise  to 
replace  it.    He  must  then  prove,  by  some  person  conversant 
with  the  funds,  the  current  price  of  stock  at  the  day  on  which  it 
ought  to  have  been  replaced;  and  if  it  has  risen  since  that  time, 
and  there  has  been  no  offer  on  the  part  of  the  defendant  to  re- 
place it,  he  should  also  prove  the  price  it  has  since  borne ;  for, 
as  the  contract  was  specifically  to  replace  the  stock,  and  tht 
plaintiff  might,  in  case  the  contract  had  not  been  broken,  have 
sold  out  the  stock  at  any  time  afterwards,  he  is,  according  to  one 
ca8e,(2)  entitled  to  receive  in  damages  the  highest  price  at  which  (s)  Shepherd 
he  might  have  sold  it,  had  the  defendant  performed  his  contract  2  East,  sii. 
But  in  another  case,(3)  where  it  appeared  from  the  plaintiff's .  .  ^,,   . 
letters,  that  he  wanted  a  re-'payment  in  money  and  not  in  stock,  v.  Lord  Sea- 
the  Court  held  that  he  could  only  recover  the  price  at  the  dhy^^^^'^^^^ 
when  it  ought  to  be  replaced,  or  at  the  day  of  the  day  of  trial» 
(at  his  option)  without  considering  whether  any  higher  price 
might  have  been  obtained  at  any  intermediate  day. 


SECTION  II. 

Of  the  evidence  on  parol  and  implied  promieeB. 

The  several  instances  which  have  been  noticed  were  cases  of  Goods  sold 
actual emA  express  promises;  but  the  far  greater  number  of  i^c- JJJ^  ^*'^ 
tions  of  assumpsit  are  founded  on  promises  implied  bj  operation 
of  law.  This  implication  may  arise  either  from  the  common 
and  universal  practice  of  mankind,  or  the  usage  of  particular 
trades.  If  1  order  goods  of  a  man,  or  employ  him  to  do  work» 
and  no  mention  is  made  of  the  sum  which  is  to  be  paid,  the  law 

{d)A  eoDtraet  for  ibe  deliverj  of  a  certain  Hmount  ol  6  per  oeot  ttock  at  a  future 
period,  for  a  eertain  priee,  is  lawful,  and  the  vendor  is  not  boand  to  fuitke  the  transfer 
without  reeeiviog  the  mooej.  OUchrtett  v.  PoUock,  3  Teatei^  JUp.  IS.—Am.  £d. 

SD 
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Piirtll.     implies  a  promise  to  pay  the  value  of  the  goods,  or  as  much  u 
^ru^r    ^^  deserves  for  the  work :  aod  in  an  action  for  it,  the  plaintiff 
must  prove  the  delivery  of  the  goods,  or  performance  of  the  work 


(i)UpsdeiTi.  and  the  usual  prices  charged  for  them:  but  it  must  appear  that 

Cks'TQa*^*^  these  usual  prices  are  also  a  reasonable  compensation  for  the 
charges  of  5L  per  cent,  by  a  surveyor  ?(1)  or  TiL  per  cent,  by  an 

^^^,^{j!*^j^ ^' auctioneer(£)  on  a  large  building  or  sale;  though  proved  to  be 

£tp.  Ca».  340.  t^mo/,  have  not  been  allowed. 

Sed  Tide  pMi.  j^  ^^11  ^  proper  here  to  observe,  that  the  question  of  valac 
can  never  arise  where  a  certain' sum  is  agreed  upon,  unless  it  be 
apparent  that  a  gross  fraud  has  been  committed,  as  was  the  case 
where  a  man  agreed  to  give  a  farthing  a  nail  for  a  horse,  doab- 

rs)  Vide  1      ling  it  each  time,(d)  which  would  have  amounted  to  an  immense 

BuL^.  P.     >um  of  money,  and  such  as  no  man,  who  could  have  calculated 

156.  the  amount,  would  have  agreed  to  give.    But  where  a  certaia 

sum<  of  money  has  been  agreed  to  be  given  for  any  work  of  art 
(a  portrait  for  instance)  which  is  not  properly  executed,  the  de- 

V.  white,  4*  fondant  should  return  it,  and  will  not  be  permitted  to  retain  it, 

Eip.  Cu.  95.  and  enter  into  the  comparative  value.(4) 

Delivery  to  a      jn  order  to  shew  a  delivery  of  eoods,  the  plaintiff  must  either 

Currier  or  .^         o  '  r 

oiber  agent,   prove  that  they  were  delivered  at  the  defendant's  house,  or  to 

some  person  authorised  by  him  to  receive  them  ;(e)  as  if  he  name 

a  particular  carrier,  or  desire  them  to  be  sent  by  land  carriage, 

and  there  is  but  one  carrier  to  the  place  where  he  resides ;  die 

delivery  to  the  carrier  is  a  complete  delivery  to  the  purchaser, 

i^ayi^^C^wp.  *"^  ^®  *®  answerable  for  them  whether  they  ever  arrive  ornot(5) 

994.  Bui.  N.  From  these  cases  it  would  seem,  that  unless  the  purchaser  point 

v'.Wood^lh*^^^  a  particular  mode  of  conveyance,  the  seller  sends  them 

(e)  On  %  eontraot  for  the  tftle  of  goods,  the  right  of  the  vendor  is  divested  imme- 
diately after  the  contraei  of  sale  is  rosde  in  favour  of  the  vendee,  unlen  it  be  •ther^ 
viae  agreed;  and  even  then  the  vendpr  may,  by  his  oontraet,  renounoe  the  benefit 
of  the  oondiiioos  stipulated.  Leedom  et  td.  ▼.  P/dSpe,  1  Teatet*  Rep,  S97. 

If  the  vendor  relies  on  the  promise  of  the  vendee  to  perform  the  eooditioiis  of 
•ale,  and  deliter  the  goods  aeootdingly,  the  right  of  property  is  changed,  although 
the  eonditions  be  not  performed.  Bat  where  performance  and  delivery  are  under- 
stood by  the  parties  to  be  simultaneous,  possession  obtained  by  artifice  and  deceit, 
wiU  not  change  the  property.  JSforris  v.  SmUh^  S  Serg.  Cf  R.  Rep.  20, 

On  a  contract  for  the  sale  of  goods,  the  vendor,  if  the  goods  are  bulky,  moit  give 
notioe  to  the  bu>  er  that  he  is  ready  to  deUver  them,  and  on  the  vendee  failing  lo  Uke 
thtm  away,  the  vendor  may,  on  due  notice,  sell  them  at  public  auction,  and  charge 
the  vendee  with  the  difference  of  price.  Girardr.  Taggart,  5  Serg.^R.  Rep.  19. 

A  defivery  of  tkw  key  of  the  warehouse  in  which  goods  sold  are  depoaited,  ia  a 
tuificient  delivery  of  the  goods  to  transfer  thi-  profierty  Wilke»  v.  Ferrie,  5  Joknt. 
Rep,  335.  Et  vide  Jbwett  v.  Warren^  19  Maet,  Rep,  aOO, 

The  property  in  a  vessel  passes  by  delivery  only,  without  a  bill  of  sale.  WenA- 
fferetal.w,Hbgeboometal,7Mn9.Rep,90S.  Sedvide  Woods  j.  Cntrter  et al, 
1  DaU.  Rep.  141.<-Am  £d. 


PAROL  CONTRACTS. 


387 

at  his  own  risk,  and  that  before  he  can  char(E;e  the  purehiAer  ch.  n.  s.  9. 
with  the  value  of  them,  h^  must  prove  not  only  the  delivery  of  Contract  by 
them  to  the  carrier,  but  also  call  some  servant  of  the  carrier  to        be.     ' 


prove  that  he  delivered  theqn  to  the  defendant(/)    But  in  a  Hie  ^ 
case,(l)  the  Court  of  Common  Pleas  held,  that  delivery  of  theO)  Duttonv* 
goods  by  the  vendor  to  a  carrier,  not  named  by  the  vendee  to  be  s^BcHk^ecToi. 
taken  to  him,  was  a  delivery  to  the  vendee,  and  he  was  chaise-  s^^- 
able*    Lord  Alvamlet,  delivering  the  opinion  of  the  Court,  said, 
"  it  appeared  to  him  to  be  a  proposition  as  well  settled  as  any 
in  the  law,  that  if  a  tradesman  order  goods  to  be  sent  by  a  car- 
rier, though  he  does  not  name  any  particular  carrier,  the  mo- 
ment the  goods  are  delivered  to  the  carrier,  it  operates  as  a  de- 
livery to  the  purchaser ;  the  whole  property  immediately  vests 
in  him ;  he  alone  can  bring  an  action  for  any  injury  done  to  the 
goods;  and  if  any  accident  happen  to  the  goods,  it  is  at  his  risk." 
The  same  doctrine  is  lain  down  in  a  former  caseat>iVm  /'nt/8;(2)^9)  vkie  3  p. 
we  may  therefore  consider  it  to  be  now  settled,  that  by  a  gene-  wiii.  186  s 
ral  order  to  send  the  goods  by  a  carrier,  the  vendee  adopts  as  his  Meredith. -s 
agent  any  carrier  who  may  be  appointed  by  the  vendor.*  CoSL^'w^Lad. 

Proof  of  the  delivery  of  meat,  or  other  things  commonly  used  lov,  2  n. 
in  a  family,  at  a  man's  house,  is  prima  facie  evidence  that  he  or-  ^^'  ^^^' 
dered  them  on  credit,  and  the  law  implies  a  promise  to  pay  the 
value ;  which  being  proved*  the  plaintiff  is  entitled  to  a  verdict 
for  so  much.    If  it  be  proved  that  the  defendant's  wife,  or  his 
servant,  ordered  them,  the  case  is  carried  a  step  further,  and 
the  presumption  is  stronger,  that  they  had  his  authority  so  to 
do;(3)  and  if  it  be  also  proved,  that  he  has  been  accustomed  to  (3)  >f„nbj  v. 
pay  for  goods  so  ordered,  it  is  conclusive  against  him«  and  nothing  ^^*  ^^  j^* 
_,,,_________^_____________________________  L.  E.  183.  * 

(/}  ir«  penoQ  tends  an  order  to  a  merehaot  to  tend  him  &  qaant'Uy  of  goods  cm 
eertsin  terras  of  eredit,  sod  the  raercbaot  seodt  a  lets  quantity,  on  a  tftorter  ert*dit ; 
and  the  goods  sent  are  lest  by  the  way ;  the  vendee  must  bear  the  lost,  for  there  it 
no  eontraot  express  or  implied  between  the  parties.  Bruce  et  al.  ▼.  Peanonf  3 
Johru.  Hep,  596, 

A  promise  made  apon  terms  to  which  the  other  party  does  not  accede,  ceases  to 
be  binding.  TuUle  ▼.  l^ovej  Jokna.  Rep.  470.— A«.  £d. 

*  In  Jlndermm  t.  Bo^g^tan,  5  Pricey  650,  the  Court  of  Gxeheqoer  held,  that  an 
order  by  the  defendant  to  send  goods  to  a  certain  qiuy,  to  be  left  there  till  called 
for,  without  shewing  an  aceeptauee  of  the  gooda  by  the  v«odee  aAer  their  arrival  at 
the-  quay, did  not  support  an  action  for  goods  sold  and  delivered,  where  the  gooda 
bad  been  delivered  at  another  quay  for  the  pnrpose  of  being  forwarded  bv  a  vessel 
^•asing  between  the  two,  although  they  bad  afterwards  arrived  at  the  quny  nsmrd 
by  the  vendee;  and  GarroW  B-  observed, that  *<if  Lord  Alyattlst  could  be  sup- 
posed to  have  determined  that  a  delivery  generally  to  a  common  carrier,  would 
bare  been  anflcieni  to  aostain  the  action,  h^  ihoald  dissent  from  that  opinion.'^ 
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Part  n.     short  of  pajrtnent  to  the  creditor  will  discharge  him  from  the  ac- 

!gen7,**wifc^  tion.(l)    But  the  two  first  cases,  resting  only  on  presumption, 

fitfi.        may  be  destroyed  by  evidencot  which  she^s  that  the  defendant 

'         never  entrusted  his  wife  or  servant  to  buy  op  credit,  and  that  it 

L^Vb'^^v     was  known  to  the  plaintiff;  for  if  the  deferidant  prove  that  he 

Heintz,  Pnk.  gave  them  money  to  pay  for  the  articles  as  they  bought  them, 

Cas.  47.         ^^  ^^^^  during  a  temporary  absence,  he, made  an  allowance  to  the 

(2)  Holt  V,     wife  for  the  supply  of  necessaries  for  herself  and  family,(d)  and 

&  s?352.       ^^^  ^^  plaintiff  knew  of  or  was  acquainted  with  the  fact,  or  that 

his  usual  custom  was  to  pay  the  plaintiff  weekly,(3)  this  shews 

Scubbingjp.     ^^^t  he  never  did  authorise  them  to  contract  for  him,  and  he  is 

iieiniz,PeAk.||0t  bound  bv  their  contract.     The  case  of  clothes  furnished  to 

Cm  47 

a  married  woman  is  similar  in  its  nature,  if  suitable  to  the  hus- 
band's station  in  life,  the  presumption  is  that  he  authorised  his 
wife  to  buy  them  ;  but  if  it  should  appear  that  he  gi^ve  her  money 
to  pay  for  theYn,  or  desired  the  plaintiff,  or  his  servant,  not  to 
trust  her,  or  if  from  other  circumstances  it  appears  that  the 
i* ^(S^ffii*^  tradesmen  gave  credit  to  the  wife  and  not  to  the  husband,(4)  the 
STiiunt.  356. husband  will  not  be  liable.(5)(g') 

r5)EtheiinK-      ^°  cases  where  the  husband  and  wife  are  parted,  the  law  pro- 
ton V.  Pitrrot,  ceeds  on  a  different  principle  t  it  does  not  there  look  to  the  wiH 
'    but  to  the  duty  of  the  husband  :  if  he  turn  his  wife  out  of  his 
house,  or  behave  so  cruelly  to  her,  that  she  cannot  with  safety 
remain  in  it,  he  is  liable  for  articles  of  provision  and  dress,  suita- 
ble to  his  station,  furnished  to  her  by  a  third  person,  though 
against  his  express  direction  ;  for  the  law  will  not  permit  her 
to  starve :  and  proof  of  the  articles  having  been  delivered,  and 
that  the  defendant  is  her  husband,  is  sufficient  for  the  plaintiff 
v^V^enU^**    *^  charge  him.(6)     To  discharge  himself  from  the  action,  it  is 
2  Stn.  1214.  incumbent  on  the  husband  to  prove  that  the  wife  has  forfeited 
her  claim  to  his  protection,  by  living  in  a  state  of  adultery  at 
the  time  the  goods  were  furnished,  (for  the  mere  circumstance 
of  her  having  formerly  committed  adultery  will  not  be  a  defence, 
if  the  husband  afterwards  received  her  back,  and  turned  her  out 
(7)  Harris  V.  j^  gecond  time  ;(r)*)  or  that  she  left  his  house  against  his  con- 
Cat. 41.         sent,  and  without  reasonable  cause ;(8)  or  refuses  to  return; 
rs^Maawar-  *^^  ^^  ^^^  latter  case  it  should  also  be  proved,  that  either  a  ge- 
ing  V,  Sands,  neral  notice  was  published  by  the  husband  to  all  persons  not  to 
sstpa,  706.    ^i^gt  iiig  ^fg^  Qp  1^  particular  notice  given  to  the  plaintiff.(9) 
r9)VideiLd.     If  the  husband  and  wife  are  parted  by  mutual  consent,  and 
^"^^      '    she  has  a  separate  maintenance  allowed  by  him,  he  will  not  be 


{g)  Vide  ante,  p.  39,  n.  (A)— Ak.  En. 
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liable  even  for  oeceBsuies  found  her :  anil  the  general  and  pub-  Ch.  ii.  ■ 

lie  notoriety  of  their  bting  bo  parted  is  sufficient,  without  proof  ^"rn,*^'"! 

of  pacticular  notice  to  the  plaintiff.(l)  &'c. 

In  the  case  of  persons  of  an  inferior  station  in  life,  the  earn- 


ings of  the  wife  had  been  held  etjuivalent  to  an  allowance  byL')^«'<iT. 
tbe  husbaud  ;{2)  but  where  the  wife  of  a  gentleman  of  rank  and  iB^v^jji  Bui! 
.fortune  wis  parted  from  him   without  any  allowance  bj  him,^- ^- '^*- 
though  she  had  a  pension  of  40U/.  a  year,  during  the  pleasure  of (3)  Wtnv. 
the  crown,  the  hiidnnd  was  held  liable  to  her  contract  for  ne-  sjjl",^i 
cevaries^S)*  n.  p.  isi. 

(S]Th<impion 

^ction/oT monei/ paid te  the  de/endanf  suae;  for  money  lent;  anS^^""'-^^" 
on  an  account  staled. 

To  support  the  action  for  money  paid  to  the  defendant's  uae,*'°"^rP"''' 
the  plaintiff  must  prove  either  that  he  has  paid  such  money  at 
the  request  of  the  defendant,  or  else  that  he  has  been  compelled 
to  pay  it,  in  consequence  of  his  misconduct,  or  of  an  engage- 
ment which  the  plaintifT  had  entered  into  on  his  behalf,  or  in  aL*"'' 
case  where  they  were  jointly  liable,  and  where  the  defendant!  T.jlep.  so. 
OBght  to  have  paid  his  proportion  ;  for  no  man  can  of  his  owDirZ/gj/Kip' 
act  make  another  his  debtor  against  his  will.t(/t)  B">- 

In  the  second  of  these  cases,  as  where  the  goods  of  ,3.  a 
lodger  in  the  house  o(  S.  are  distrained  by  the  landlord,  and  ^. 
brings  an  action  against  B.  to  recover  the  money  which  he  has 
been  obliged  to  pay  to  redeem  his  goods,  he  must  prove  that  the 
money  was  due,  and  a  tlistress  made,  and  that  he  gave  notice  to 
B.  of  it,  and  requested  him  to  pay  the  money,  or  indemnify  him 
in  replevying  the  gooda,  and  that  on  such  refusal  he  paid  it  him- 
8elf4 

*  The  oqiDFrnn  cMei  whicli  hare  iriKn  on  ihii  •ubjeel  arc  ooltecied  together 
iatdr.  JVilaiei  tHaion  o'  Stnoifff,  1214,  nulc  (1.) 

"f  la  pnf  nl  one  pinoer  «iKiiinl  inalnliin  nn  action  it  !■■  leiintt  inoUif  r  Tor  Ilie 
■Kjn-perforiMnuiif  *ui  dutj  owing  Tram  him  11  partner,  unlcuon  an  eipren  oo- 
mniniaralipulMimi)  but  vhere  J.  agreed  wiih  B.  lo  lake  one-bair  thare  of  cer- 
laHi  goadi  bought  by  fi.RFut  IbbrnrhiiiroranjIanlhalmigbliu'iteonlbvoi.orhBTC 
balflhe  profit  ihal  might  be  made,  an.1  In  farniih  B.  *i(h  half  Ihe  amnunt  of  tbe 

the  uteof  ^.  ■■}'  igaiaat  bim  for  h  !■  nuHclj  uf  tbe  price,  for  ihat  wuinbe  rurniihed 
bf  him  in  the  Bra.  Initinoe,  alllinii|;h  there  might  be  an  aDcoani  Id  be  lakun  between 
Ihen  ai  partnen  upon  tbe  akibsrijuenl  diipoul  uflhe  sLoek.  renniitf  t.  Xectie,  13 
Emt.J. 

(A)  Vide  ante,  p.  SM,  n.  {o>— Am.  Ed. 

*  ExaU  1.  Partridge,  %  T.  S^-  30S.    la  tbii  cMe  it  <raa  held,  that  if  ■  leue  be 
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Part  n.         And  here  it  should  be  observed,  that  an  actoal  pajrment  must 

^^^^     be  proved  to  maintain  this  action ;  for,  if  instead  of  paying  the 

«-  monej,  A,  were  to  permit  the  landlord  to  sell  his  goods,  a  spc- 

Pyrke,  cial  actiott  ou  the  case  would  be  his  only  remedy;  for  imme- 

11  East,  58.    jiiit^iy  on  the  sale,  the  money  paid  by  the  purchaser  vests  in  the 

landlord  in  satisfaction  of  the  rent,  and  never  is  the  money  of 

the  person  whose  goods  are  distrained;  and  in  like  manner,  where 

the  surety  has  the  old  security  cancelled,  and  gives  a  new  one 

this  form  of  action  has  been  considered  as  equally  insupporta- 

(1)  Taylor     ble.(l)     So  where  an  auctioneer  having  been  employed  to  sell 
3  l^^t^m     ^^  estate,  the  seller's  title  to  which  was  defective,  the  purchaser 
Maxwell  «.    brought  an  action  against  the  auctioneer  to  recover  back  the  de- 
8  B.X A.  52. P^^'*  money,  and  the  seller  refusing  on  notice  to  defend  the  ac- 
tion, the  auctioneer  paid  the  deposit,  and  also  the  costs  of  the 
action  and  his  own  a^ttorney's  costs,  and  then  brought  an  action 
against  the  seller  for  money  paid  to  his  use.     Lord  Ellbn- 
BOROUGH  held,  that  he  could  only  recover  the  deposit  in  this 
form  of  action,  a  special  count  being  necessary  to  recover  the 

(2)  Spurrier    costs.(2) 

5  £»n.^^.*i.  ^^  ^^  payment  were  made  in  consequence  of  a  bond,  wherein 
the  plaintiff  became  bound  as  surety  fur  the  defendant,  the  first 
proof  will  be  the  due  execution  of  the  bond  by  them  both ;  then 
that  the  plaintiff  was  called  upon  to  pay  the  money,  and  gave 
notice  thereof  to  the  defendant  before  he  paid  it.  To  prove  the 
payment  of  the  money  in  these  cases,  the  person  who  made  it, 
or  he  by  whom  it  was  received,  should  be  called  as  a  witness, 
for  the  receipt  or  acknowledgment  of  that  person  will  be  no  evi- 
dence against  the  defendant ;  and  if  levied  under  an  execution, 
a  copy  of  the  writ  should  be  proved.(i)    In  case  there  are  two 


made  to  A.  B.  and  C.  and  B.  aod  C  aisigo  to  A.  vho  oeeapies  the  premiaea,  and 
goods  arc  bailed  to  him  by  D.  which  are  diatrained  by  the  landlord  for  rent  due 
from  A»  B.  C  they  are  all  liable  to  an  actioQ  at  the  suit  of  J),  though  he  knew  of 
the  anigQoieot. 

Action  by  rurety  againat  hit  principal 

(t)  A  surety  may  recover  of  his  principAl,  thoagh  the  money  was  paid  (br  him, 
on  an  usurious  contraet  made  by  the  princij^al,  and  which  he  might  ha?e  aToided. 
Ford  V.  Keith,  1  Mtut.  Rep.  139. 

An  action  for  money  had  and  received,  will  not  lie  in  such  a  case ;  K  ihoald  be 
for  money  UUd  oy/t  and  expended,  ibid. 

If  ihe  surety  in  a  contract,  or  his  ezeeotor  or  admioisUrator,  pay  the  money  dae 
on  the  oont'-ttct,  although  the  creditor  coold  not  have  enforced  payment  by  aetioa 
against  him,  he  may  recover  of  the  principal  the  money  so  paid,  if  the  principal 
were  Itgally  bound  to  pay  iL  Shaxo  et  oL  v.  Loud,  19  JDo.  447. 

But  it  a  person  become  6ur>  tj  at  the  requeat  of  another  surety,  whopayathe  debt, 
the  former  ia  not  Kable  to  the  latter  for  a  contribution.    Tt^lor  v.  Savagt^  ibid.  9S. 
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sureties,  each  must  bring  a  separate  action  for  the  money  which  Ch.  n.  s.  2. 
he  personally  paid  ;(1)  and  where  several  persons  become  sure-  ""^^  **^' 
tics  for  a  third,  and  one  has  been  obliged  to  pay  the  whole  debt,  ^ 

he  may,  by  separate  actions  against  each  of  the  others,  compel  Bouieot,  $ 
them  to  contribute  their  respective   proportions   towards  his^'*^"*- 
loss.(2)    In  this  case  the  obligation  of  the  plaintiff,  the  defen- 
dant, and  the  other  sureties  must  be  proved,  the  application  to^^JjJJ***' 
them,  and  the  payment  by  the  plaintiff.  It  was  in  one  case  held, 9  Bm.  Ic  Pal. 
that  where  a  bill  of  exchange  had  been  drawn  by  one  of  three 
partners,  in  the  name  of  himself  and  the  others,  after  the  disso- 
lution of  the  partnership,  in  favour  of  a  person  who  did  not  know 
of  such  dissolution,  and  the  other  two  partners  had  thereby  been 
obliged  to  pay  the  money  that  they  might  join  in  an  action  to 
recover  it  ;(3)  but  this  case  was  decided  under  very  particular  (3)  Otbone 
circumstances  ;  viz.  it  clearly  appearing  that  the  plaintiffs  '^s'j^'^l. 
jointly  borrowed   the  money,  and  had  given  a  joint  note  for 


A  surety  msy  majnUin  an  tetion  of  auumptii  hr  moneif  paid,  where  (he  nretj 
in  a  boDd,  hat  paid  the  proper  debt  of  the  prioeipal.  Bunce  ▼.  Bunce,  JGrb. 
Rep,  137. 

But  an  aotioo  wUl  not  lie  on  a  general  promae  of  iademnitj  open  a  mere  SabUiiy 
in  the  auretj  to  be  aued  or  eailed  upon  for  the  debt*  Mrentnal  v.  BfiUnea,  1  B^ot^t 
Bep.9»l. 

Where  a  bond  with  raretiea  is  given  to  the  Untied  Siaten  for  dotiet,  and  vf .  is 
mentioned  as  the  importer,  and  B.  the  lorety  pays  the  bond,  he  may  maintain  an 
aetion  ofonumpmi  against  Ji,  thoogh  in  iaot  a  third  person  was  the  real  owner  of 
the  goods.  Sluiyi.  ChampUn^^Johru,  Bep.  i61. 

A  surety  qua  surety,  eannot  call  on  his  principal  «t  lav,  nntil  he  has  actually  paid 
the  money.  PnoeU  v.  Smth,  8  Jo/me,  Bep.  192.  Pigon  v.  French,  C,  C.  Jipril, 
180S,  M.  8.  Bep. 

A  surety  who  has  paid  (he  deht  of  the  principal,  ic  entitled  to  be  put  in  (he  place 
of  the  eredi(or,  and  to  all  (he  meana  whieh  the  creditor  possessed,  to  enforce  pay*> 
mont  agauist  the  principal  debtor.     Ciaaen  et  aL  ▼.  Morrie  ef  at.  10  Bo.  585. 

It  seems  Chancery  would  compel  the  creditor  to  assign  to  the  party  the  judgment 
agahflt  the  principal  creditor.  Md. 

One  surety  in  an  administration  bond,  cannot  bring  an  action  against  his  co-surety, 
for  an  alleged  default  in  the  administrator,  before  he  has  been  damnified  m  his  cha- 
racter of  surety.  TTke  People  w.  Bunean,  1  Do,  311. 

When  the  principal  assigns  a  fund  to  trustees,  to  pay  a  creditor,  whom  the  sunty 
afterwards  pays,  and  the  proceeds  of  the  fni*d  are  then  paid  over  by  the  trustees, 
the  surety  is  entitled  to  the  benefit  of  the  fund,  and  may  recover  it  from  the  person 
who  possessts  it,  in  an  action  of  atnmpeit  for  money  had  and  received  in  hia  own 
name.  Mitier  et  al.  t.  Ord,  8  Binn.  Bep.  38S. 

Where  money  is  paid  by  a  surety  for  two  principals,  the  law  implies  a  promise, 
bj  each  principal,  tn  reimborse  the  surety  for  the  whole  amount  paid.  Jhmcan  et 
oL  ▼.  Beijfer,  8  Binn.  Bep.  Ififi. 

The  surety  is  entitled  to  recover  of  the  principal,  just  the  same  specific  thing 
which  he  has  been  adjndgpd  to  pay.  (hwjee  v.  Webb^  1  Calto  Bep.  443. 

An  actaoa  vUl  lie  by  the  nrnty  agpuost  the  principal  on  a  bond  «f  indemnifientioo. 
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Part  n.     part  of  it,  and  on  that  ground  onl  j  the  joint  action  was  main- 
^°°^y  P"^'  taincd<*) 

■"*■""""      In  the  cases  which  have  been  just  mentioned,  the  law  imfUe» 
a  promise  of  indemnity,  and  such  promise  arises  in  every  case 


after  the  renflkton  of  judgment,  without  proof  of  satufaetionof  the  judgmeat.  Mvr- 
rell  V.  Mnson,  1  Bm,  U  Munf,  Rep.  449. — Am.  Ed. 

Contribniion  of  joins  treapoMers,  co-#urf  Hiet,  &c. 

[k)  In  a  recovery  for  a  /or/,  no  eontributioD  oan  be  compelled,  if  one  of  the  defend- 
ants have  been  obliged  to  pay  the  eontenta  of  the  whole  execution,  fFUfordei 
at.  ▼.  Grant,  Kirb,  Rep  114. 

A,  B.  and  eight  others  made  a  purehaae,  and  gave  theSk*  joint  bond.  AU  aigaed 
as  the  securities  df  each,  though  they  were  severally  to  pay  different  sliares  of  the 
amount;  A.  became  a  bankrupt  before  payment  of  his  share,  B.  then  paid  one-ninth 
part  of  .^'s  share  and  a  small  sum  over;  after  which  S.  brought  a  biUin  Chancery, 
against  the  other  eo^Uigors  for  a  contribution.  The  Court  decreed  that  each  of  the 
respondents  to  that  bill,  should  pay  to  the  o^fi^e,  pne-otnth  part  of  the  loss  arising 
from  the  bankruptcy  of  •4.  and  also  pay  to  the  compUdnantf  one-eighth  part  of  the 
surplus  advanced  by  him.  Rydef.  7V*acey,S  Daif^t  Rep,  491. 

A  surety  in  an  administration  bond,  cannot  maintain  an  aetionagainst  his  co-aiirety 
for  a  default  in  the  principal,  if  such  surety  have  not  been  damnified  even  though  he 
be  a  creditor.  The  People  v.  Duncan,  1  Johtu.  Rep,  310. 

In  Mrih  CaroUna,  it  has  been  decided  that  a  surety  in  a  bond,  cannot  maiulaio 
an  action  at  law  against  his  co-surety  for  a  moiety  of  the  money  paid  for  their  prin- 
cipal without  an  express  atmmpeU,  his  relief  being  in  equity.  Caning  ton  v.  Car- 
ton, Rep,  in  Co.  of  Con/.  2l6.  S.  P.  RoHmon  v.  Kenon,  3  Bayv,  Rep,  181. 

But  where  one  of  five  partners  executed  a  bond,  with  a  surety,  for  duties  on  goods 
imported  by  the  firm,  the  obUgor  partner  died,  and  the  surety  paid  the  amount;  it 
was  held  he  could  not  recover  contribution  from  the  other  four  partners.  Tvm  v. 
Goodrich etaL9  Johns.  Rep.  S13. 

When  a  suit  is  brought  on  a  bond,  accompanying  a  mortgage,  the  Court  wiU  not 
interfere  to  prevent  tht>  plaintiff  from  lev}'ingon  what  lands  he  pleases,  but  when  die 
money  is  brought  into  Court,  they  will  decide  who  shall  make  cootribatioo.  JUbr- 
ruV  exre,  f,  JIf  Conaughey^t  exre,  1  Teatet*  Rep,  9* 

^.  mortgages  land  and  dies,  after  having  devised  all  his  estate  to  B,  who  devised 
the  mortgaged  premises  lo  C.  for  life,  with  power  to  dispose  thereof  by  wiU,  and 
gives  the  rest  of  her  estate  to  her  executors,  who  sell  part  of  it  for  the  payment  of 
debts;  judgment  having  been  obtained  on  the  bond  aoeompaoying  the  mortgage, 
the  Sheriff  levies  on  all  the  land  undisposed  of;  a^udged^  that  all  the  lands  levied 
on  shall  contribute  according  to  the  value  of  the  several  tracts.  Morris's  ears,  v. 
MConaughey'sexrs.  2  DaU.  Rep.  189.  S.  C.  1  Yeates*  Rep,  189. 

A  Court  of  Equity  will  not  compel  a  surety  in  a  bond  to  eontribute  to  the  relieC 
of  his  co-surety  who  haft  been  forced  to  pay  the  debt,  unless  it  appear  Uiat  due  dili- 
gence was  used,  without  effect,  fet>  obtuin  reimbursement  from  the  principal  obligor, 
or  that  he  was  insolvent.  M*CormackU  admr,  v.  O'Bannon^s  exr»  3  Munf, 
Rep.  484. 

The  defendant's  signed  a  call  to  a  minister  of  the  Presbyterian  church,  in  which 
they  promised  to  provide  for  his  maintenance,  **  in  the  manner  set  forth  m  the  sub" 
scriptisn papers  accompanying  the  call.**  By  that  paper  they  promised  **t9  pay 
Mm,  or  ids  order,  the  sums  annexed  to  their  names,  yearly,  and  every  year,**  &c. 
with  liberty  to  any  sobaoriber  to  withdraw  at  the  end  of  the  year.    Held,  that  they 
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where  they  are  jointly  liable  to  a  third  person  upon  their  joint  ch.  11.  s.0. 
coniraeU    But  in  cases  where  two  are  jointly  sued  in  tort,  or  ^^n^J  n*'**- 
trespass,  and  the  whole  damages  are  levied  upon  one,  the  law  -"— — — 
does  not  raise  any  such  promised  1)    To  recover  a  contribution  ^^j^^^^^' 
or  indemnity,  therefore,  in  a  case  of  this  sort,  the  plaintiff  must  ^«ucon,  8 
prove  an  exprcBt  promise  on  the  part  of  the  defendant ;  and  it  Farabroiber' 
has  been  held  that  such  express  promise  will  support  the  action  "^  ^"^^^ 
even  in  a  case  where  neither  the  plaintiff  nor  defendant  were  Wilson  v. 
liable  to  pay  the  money ;  for  where  two  persons  were  jointly  ©^■^'J^pJ' Lj 
gaged  in  an  illegal  stock-jobbing  transaction,  and  one,  by  the 
express  authority  and  direction  of  the  other,  paid  the  '^^^o*©  ^^„n^'*s^ 
loss,  it  was  held  that  he  might  recover  a  moiety  of  it  from  the  Ren.  4i8- 

•ther.(2)  Ht^'t^t^. 

To  support  the  action  for  money  Unt,  the  plaintiff  must  prove  s  B.  StP.sn. 
that  money  was  lent  by  him  to  the  defendant,  either  by  calling  |^'','J^|^^' ^ 'P^ 
some  person  who  was  present,  or  by  proving  the  defendant's  ac-  R  p-  61. 
knowledgment,  which  it  has  been  held  a  promissory  note  amounts  i-JrueryVT. 
to,  and  is  therefore  evidence  on  this  count(3)  But  the  bare  cir-  |^*^P-  ^^t  *^ 
cumstance  of  the  plaintiff  having  drawn  a  check  on  his  banker,  Briee,dBaro. 
and  of  the  defendant  having  received  the  money,  is  not  suffi-  ^  ^hLh^h' 
cient  evidence,  without  also  shewing  some  money  transactions  ease  was  ex- 
between  them,  from  whence  a  loan  might  be  inferred,  for  frima^^^  ^""^^ 
fade  the  check  imports  a  payment,  and  not  a  loan.(4) 

The  action  on  an  account  stated,  must  be  supported  by  ^▼i'lf^J^Atkfiu' 
dence  of  a  settlement  of  accounts  between  the  defendant  and  the  ^  Stm.  7i9; 
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plaintiff,  or  some  person  on  his  behalf^/)    And  though  the  reck-  ^^  Harris  v.* 
oning  be  only  of  what  is  due  to  the  plaintiff,  without  any  coun-  Hantbaeh,  t 
ter  demand  by  the  defendant,  it  is  sufficient  to  sustain  the  count,   **"^' 
as  where  the  defendant  and  the  plaintiff's  wife  reckoned  ^^^i^)^!]^?' 
the  defendant  had  borrowed  at  one  time  40«.  at  another  40«.  E,p.  cai.  9. 
and  at  another  4/.  making  together  SL  it  was  objected,  that  this  ^^  ^* 

— .   >  Taunt.  SSd, 

were  not  bound  Jointly  for  the  whole  aubieription,  but  eeoh  for  himself,  to  ibe 
nmonnt  of  hit  own  lubwrtption.  Hiddle  et  al.  v.  Stevent,  S  Serg^,  6f  JS.  Rep.  597.— 
Am.  Ed. 

(/)  Jcitii  parfnen^  in  t  mercantil*  trantaetion,  may  have  aeemint  render  against 
caah  other  by  the  eonmoo  law.  Thumtt  in  cwnmn,  by  the  S7ih  seet  of  the  Stat. 
^AimBy  c,  16,  in  Penntjfhania.  Grifith  t.  VFWtng  etal.S  Bum.  Rep.  317. 

To  aupport  an  action  of  aeooont  reuder,  a  contract  either  ezprtrss  or  implied  mast 
be  iiiewn.  £in£r  of  France  v.  Menie,  cited  8  Teatee*  Rep.  S51. 

If  a  partner  acknovledgr  the  co'  rectneu  of  the  credits  aiid  df  bits  of  an  aecoont 
taken  from  a  ledgrr,  the  entries  of  which  were  nearly  aU  in  his  own  hand-wriUng» 
bat  at  the  same  time  deny  his  obligation  to  pay  the  bahince,  all-  ging  the  existence 
of  a  partn*  rship  between  himself  and  the  plaintifla,  this  is  noi  sufficient  upon  an 
fndmul  compuiauent,  GiUet  at  .v.  Kuhn,  6  Serg.  U  R.  Rep,  333.— Am.  £0. 

3E 
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Part  II.     bein^  a  reckoning  on  one  side  only,  without  deduction  or  pay- 

^*!'"'ient    ^^^^  ®"  ^^^  other,  did  not  support  the  count;  but  this  objection 

was  over-ruled.(l)     So  where  the  defendant  admitted  that  he 


(1)  Smart  ▼.   ^^^  bought  standing  trees  of  the  plaintiff  for  a  certain  sum  of 

Rowianii,  I     money ;  and  that  he  had  cut  them  down  and  carried  them  away; 

this  also  was  holden  snfficient.(2}     If  two  persons  are  in  part- 

^*^M"h^/*%  nership,  and  covenant  to  account  with  each  other,  though  no  ac- 

Eait,  349.'      tion  of  assumpsit  will  lie  on  these^articles,  till  an  account  has 

been  settled  and  liquidated,  yet  after  such  an  account  has  been 

taken,  and  the  balance  struck,  assumpsit  will  lie,  as  on  an  ac- 

(S)  Po««ter  V.  count  stated  ;(d)(fii)  and  where  there  being  accounts  between  A, 

AiiiK)ii.2T.  and  B.y  C,  became  a  partner  with  B.  and^ dealings  continued  be- 

R«»p.  479;  ancl  "^  i/iioi  ii 

Moravia  v.  tween  B.  and  C  as  partners,  and  wz.  who  afterwards  settled  an 
Ijvy,  ibid,  account  with  B.  and  C.  wherein  was  included  the  money  due 
from  Ji.  to  B.  alone,(4)  Lord  Kenton  held  that  the  whole  might 
^*^SJpr  tT*"''  be  given  in  evidence  under  a  count  on  an  account  stated,  in  an 
HUl,  Sitt.  action  by  B.  and  C,  But  money  due  from  an  executor,  or  from 
East  1795  ^^^  defendant's  wife  whilst  sole,  cannot  be  blended  with  an  ac- 
M.  s.  count  of  the  defendant  as  ao  individual,  so  as  to  make  him  ge- 

e^t\?T, B.  nerally  liable,  though  in  fact  included  in  the  same  account 

480. 

Action  for  use  and  occupation. 

Action  for  use  Another  action,  which  generally  arises  on  a  parol  or  implied 
and  0C6U-  promise,  is  the  action  for  use  and  occupation,  which  is  given  by 
^  ^'  the  Statute  11   Geo.  2,  c.  19,  s.  14,  by  which  it  is  enacted,  that 

*'  where  the  agreement  is  not  by  deed,  the  landlord  may  recover 
a  reasonable  satisfaction  for  the  lands,  &c.  occupied  by  the  de* 
fendant,  in  an  action  on  the  case  for  the  use  and  occttpatron  of 
what  Was  so  held  and  enjoyed  ;  and  if  it  shall  appear  that  there 
was  a  parol  demise,  or  an  agreement  (not  being  by  deed)  whereon 
a  certain  rent  was  reserved,  the  plaintiff  shall  not  therefore  be 
nonsuited,  but  shall  make  use  thereof  as  evidence  of  the  quan- 
tum of  the  damages  to  be  recovered."  And  by  the  same  Act, 
sect.  15,  "  if  a  tenant  for  life  die  before  or  on  the  day  on  which 
any  rent  was  made  payable  upon  any  lease  which  determined  on 
the  death  of  such  tenant  for  life,  his  executors  may,  in  an  ac- 
tion on  the  case,  recover  the  whole,  or  a  proportion  of  such  rent, 
according  to  the  time  such  tenant  for  life  lived  of  the  last  year, 
-or  quarter  of  a  year,  in  which  the  said  rent  was  growing  due. 


(m)  Beach  T.  Hotchkitt,  8  Coa.  Hep,  435.— -An.  Ed. 
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Since  the  Statute,  this  is  become  the  cominoii  form  of  acuon  Ch.  n.  ■.  s. 
in  all  cases  where  the  demise  is  not  by  deed,  and  even  where  ^inJ*^^"** 
«there  is  an  agreement  under  seal  for  a  future  lease,  if  such  agree-      pttion. 
ment  do  not  contain  words  of  present  demise,  or  a  covenant  to    ■    '         » 
pay  rent,  it  may  be  used  as  evidence  in  this  form  of  action.         u*b"*"*^*^K' 

To  support  the  action,  the  plaintiff  must  shew  that  the  defen-  b.  sut.  atcer 
dant  occupied   under  his  permission,  or  that  of  some  P^'*son  ^'* ''^' ^^.._ 
through  whom  he  claims,  for  a  mere  stranger  cannot  try  his  v  Riig^ra.  4 
title  in  this  form  of  action.(l)Cn)     He  must  therefore  prove  ci-  ^*P'  ^•»^'^- 

(1)  Morgan  V. 
..  Ainbrote,oor. 

Wilmol,J.  ' 

(»)  In  Connecticut,  .an  aetion  of  mdebitatuM  anttmfitit,  wiU  lie  for  the  rente  and  ]^^'*?*ilg  ^"^ 
pvoSlt  (if  lands,  and  such  an  aetimi  is  n<it  wilbiii  ihe  Sutate  af  Frauds  and  Perjuries,  m^'o        * 
Hqsrert  v.  Tracey,  1  RoatU  Rep,  'iSS, 

In  Pennsylvania,  intkbitatiu  a»9timpm»  for  money  had  and  received,  wiU  lie 
against  the  executors  of  an  inf'ttate,  vho  had  in  hia  life-time  received  the  rents  and 
profiit  of  an  estate,  of  which  he  had  wrotigfuUy  posseated  hii|uelf.  Maldane  et  ai,  v. 
Jhtehe'f  exr§,  d  J}aa  Rep.Mt.  S.  C.  i  Teatet*  Rep.  I«l. 

But  mcb  an  action  will  not  lie  where  the  defendant  believt  d  he  pottetaed  a  title, 
even  though  he'had  been  evicted.    Wharton  etal  v.  Fitxger^dd^  3  DalL  Rep,  503. 

To  snpport  an  aetion  lot  use  and  occupation,  since  the  Stat.  1 1  Geo  S,  c.  19,  see. 
XIV.  a  promise,  either  express  or  implied,  must  be  sht  wn,  and  proof  givrn  that  the 
defendant  came  into  possession  bj  permission  «if  the  pl:iintiff ;  or,  at  least,  auch  strong 
cireamsUnces  must  be  shewn  as  would  preclude  the  idea  of  an  adversary  claim. 
JPott  V.  Lether,  1  reatet*  Rrp.  576.  , 

In  auumpeH  tor  use  and  occupation,  the  plamtiff  must  prove  a  contract,  but  the 
pit>of  may  be  either  dir<  ct  or  presumptive.  If  he  prove  Uiat  the  defendant  occupied 
the  Innd  by  hia  permission,  it  is  enough,  and  the  law  wiU  m  such  case  imply  that 
the  def«>ndant  promised  to  pay  a  reasonable  1  ent-  Heirwood  v  Cheeteman^  3  Serg, 
y  R  Rep,  500.  Et  vide  (hgood  v.  Beroey,  13  Johna.  Rep.  $40. 

Bot  if  thf  defendant  came  on  aa  a  irvsjftasjer,  the  plaintiff  cannot  recover,   ibid, 

3  Serg.  U  R,  Rep.  500. 

In  yhrginia,  aotumpeU  for  ase  and  occopatioo  of  land,  by  permission  and  assent 
of  the  plaintiff,  on  an  exprtee  piomise  to  \mj  the  plaintiff  a  certain  sum,  or  in  gene- 
ral terms,  to  pay  him  to  his  satisfaction,  for  such  use  and  oocupaiiou  lies  at  common 
Imw,  independently  of  the  Statute  of  II  Oeo.  8,  c.  19-    Eppei^f  exre.  v.  Cole  etoL 

4  Hen.  ^  Munf  Rep.  161. 

It  woald  seem  that  such  an  action  is  maintainable  withoatproof  ofan  ezpreas  pro- 
mise, but  this  point  was  left  open.  ibid. 

In  Mrth  Carolina^  it  seems  that  indebitatue  ateumpiit  will  lie  for  the  rents  and 
profits  of  land,  on  a  promise  either  exprt  ss  or  implied.  Bi^e  ▼.  .^crr.  Rep.  in  Co, 
^f  C^'  19.  1  Haym.  Rrp  485. 

In  Smdh  CaroMna^  thoogh  no  diotreu  can  be  made  for  rent,  unless  some  specifie 
■om  be  reserved  in  a  deed,  or  by  parol  agr^ment^  yet  in  snch  a  case  aaevmpHt  for 
the  use  and  oocnpation  of  the  premises  will  be  sustained.  Sitnth  v.  The  Shenffof 
ChaHeaton  Diotrict,  I  Bay'e  Rep  443. 

Where  there  ia  a  contract  for  the  purchase  of  land,  under  which  the  parehaser 
enters  into  possession,  bat  ifterwarda  refuses  to  complete  ihe  purchase ;  the  vendor 
nnnnot  maintain  an  action  of  auttmpeit  for  use  and  occuptUion,  but  must  resort  to 
no  nction  of  trespass  and  ejectment,  to  rseover  the  memepr^e.  Smith  v.  Stewart^ 
6  Jbhne.  Bep.  46. 
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Part  u.  ther  an  actual  demise,  the  payment  of  Former  rent,  either  in  the 
Action  for  ui**  ^jgual  course,  (in  which  case  it  will  be  proper  to  give  the  defen* 

paUoD.  dant  notice  to  produce  the  receipts,)  or  under  a  distress  made 
*-^— — —  bj  the  plaintiff  (in  which  case  the  notice  of  distress  should  be 

(1)  Panton  V.  proved  ;)(1)  or,  as  in  the  case  above-mentioned,  a  permission  to 
Ctmpb.  S7S.  enter  and  hold  until  a  formal  lease  or  future  conveyance  should 

be  executed.  If  it  be  proved  that  the  defendant  entered  by  per- 
mission  of  the  plaintiff,  and  then  that  he  demised  to  another, 
who  occupied,  this  will  be  evidence  of  an  occupation  by  him,  and 

(2)  BaU  V.     the  rent  may  be  recovered  from  him  in  this  form  of  action  ;(2) 
Re^'3^^'     but  the  person  who  comes  into  possession  will  not  be  liable  in 

this  action  for  the  antecedent  occupation  of  the  person  from  whom 
he  received  the  premises;  and  therefore  where  assignees  of  a 
bankrupt  took  possession  in  the  middle  of  the  year,  of  premises 
occupied  by  him,  and  continued  for  some  time  in  possiession,  it 
was  held  that  they  could  only  be  charged  for  that  portion  of 

(3)  Naish  v.   time  during  which  they  themselves  bad  occapied.(3)*    If  the 

Tatltiok,  9  H. 

Blaek.  319.     ' 

Vide  Pbtt  Titles,  Landlord  and  Tuumt,  Cb.  IX.  aeo.  III.  Mime  ProfiU^  Ch.  X. 

Ad  action  of  OMtumpnt  for  the  us«  and  oacupation  of  landt,  it  not  loeal,  being 
fbanded  ona  privitj  of  coniroci,  and  not  privity  of  ettaltf.  Corporation  of  Mw  Tork 
V.  Howtoft,  8  Jokno.  Coo.  S35.»Ax.  Eo. 

*  The  bankrapt  in  thit  eaae  woold«  before  the  late  Act  of  Parliament,  have  been 
liable  to  an  action  of  ottiiai^fdfor  the  whole  rent,  for  hit  wmtract,  bebg  to  pay 
daring  the  tt-naney ,  it  «*Xfcotor7  and  not  dttcharged  by  the  eertifieate.  Boot  ▼.  WU^ 
ton  and  another^  8  Eatt,  311.  So  be  would  alto  have  been  liable  to  an  action  of 
covenant  00  a  If  ate,  notwithttanding  hit  certificate.  MiUt  ▼.  Jtwriolf  1  if.  Black, 
433.  4  T.  Mep,  84  But  debt  would  not  lie  againtt  the  original  leiaee  for  rent  ae- 
cniing  aftrr  hit  bankruptcy,  and  after  the  ataignee  took  pntiottion  under  the  com- 
iniationer*t  aatignment.  Wadham  ▼.  Marlow,  8  Eati,  314,  note.  Now,  howt-ver, 
it  it  pi-ovided,  that  where  a  conmittion  of  bankrupt  thai  I  be  toed  forth  againtt  any 
perton  who  thall  be  entitled  to  any  leate,  or  agreement  for  a  leate,  and  the  atiignee 
shaU  accept  the  tame,  and  the  benefit  therefrom  at  part  of  the  bankniptt  ettate  and 
effectt,  th<r  bankrupt  thall  not  be,  or  be  deemed  to  be  liable  to  pay  the  rent  aocru- 
Ing,  due  alter  tuch  acceptance  of  the  tame  at  aforetaid ;  and  after  tuoh  acceptance 
the  bankrupt  thall  net  be  liable  to  the  conditiona,  corenaota,  or  agreementa  Uierdn 
eootaineil;  provided  that  in  all  tuch  oates  it  tball  be  lawful  for  the  letvir,  or  penon 
agreeing  to  make  tuoh  leate,  hit  beirt,  czecutort,  admininraton  or  attignt,  if  the 
aitigneet  thall  decline,  upon  their  being  required  to  to  do,  to  determine  whetficr 
they  will  or  will  not  to  accept  tuch  leate  or  agreement  for  a  leate,  to  apply  by  pe^ 
lition  to  the  Lord  Chancellor,  Lord  Keeper  or  Lordt  Gommitaiooera  of  the  Great 
Seal,  pmying  that  they  may  either  to  accept  the  tame,  or  deliver  up  the  leaae  or 
agreement  for  the  leate,  and  the  pottettinn  of  the  premitet  demited,  or  uMended 
to  be  demited,  who  thall  theienpon  make  tuch  order  at  in  all  the  cireumttaneea  of 
the  ctte  thall  teem  meet  and  jutt,  and  which  thall  be  binding  on  all  pnrtiet.  Sut 
49  Oeo.  3,  o.  181, 1. 19.  On  tbiaSutnte  it  hat  been  holden,  that  if  the  aat^nee  of  a 
leate  become  bankrupt,  and  bit  attigneet  refute  to  accept  the  leate,  the  bankrapt 
•tai  remaiBi  liable  on  hia  privit/  of  eatate.  Copoknd  v.  Sttpheno,  IBM  A.  593. 
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owner  of  an  estate  let  it  to  a  tenant  from  year  to  year,  and  then  ch.  if.  s.  2. 
grant  an  annuity  chargeable  upon  it,  and  the  grantee  afterwards  ^ ^ndocc  -'* 
bring  an  ejectment,  and  recover  judgment ;  he  may  then  main-      paiion. 
tain  this  action  against  the  tenant,  and  recover  all  rent  remain-  ■ 
ing  in  his  hands  previous  to  the  day  of  the  demise  in  the-  eject-  ^'>*^h  v* 
ment,  for  the  tenant  virtually  held  under  him  ;  but  he  cannot  re-  Bepfsrs. 
cover  for  any  rent  due  subsequent  to  the  day  of  the  demise,  for 
he  is  not  permitted  to  act  so  inconsistently  as  to  treat  the  les- 
see as  a  tenant  and  trespasser  during  the  same  period  of  time.  HaDfon  v. 

In  proof  of  the  occupation,  it  should  appear  that  such  occu-^^"^'*"* 
pation  has  been,  as  far  as  depended  on  the  plaintiff,  beneficial  to  p  .    ,  ^ 
the  defendant(o)    Therefore  where  the  plaintiff,  representing  i9d. 
himself  to  have  a  longer  term  than  he  really  had,  agreed  with 
the  defendant  to  assign  such  term  to  him,  and  the  defendant 
thereupon  took  possession,  which  possession  was  injurious  rather 
than  beneficial  to  him,  by  reason  of  the  plaintiff  having  a  shorter 
term  in  the  premises ;  Lord  Ksntom  held  the  seller  could  not, 
on  the  purchaser  rescinding  the  contract,  and  delivering  back 
the  premises,  maintain  this  action  for  the  time  he  was  in  pos- 
session.   Indeed  in  one  case,(l)  the  Court  of  Common  Pleas  (OKirtiaod 
seems  to  have  been  of  opinion,  that  in  no  case  where  a  purchase  s'xaaot'Vis. 
went  off  on  account  of  a  defect  of  title,  could  the  seller  main- 
tain this  species  of  action  for  the  use  which  the  defendant  had 
of  the  premises  during  the  time  he  was  in  possession.    They  did 
not  however  decide  the  case  on  that  ground,  but  proceeded  on 
the  idea  of  the  interest  of  the  money  which  the  purchaser  had 
paid,  being  a  sufficient  compensation  for  the  use  which  he  had 
of  the  premises.    But  in  a  subsequent  case,(2)  the  Court  of  Ex-  W  Hail  v, 

Vaughan,  C 
, , Price,  169. 

(0)  Any  interruption  in  the  enjoyment  of  the  premiaea,  will  suapend  the  rent. 
faughan  et  qL  ?.  BUtnchardet  al.  4  Doll,  Rep,  184.  S,  C.  I  Yeatet*  Rep.  175. 

Where  by  miatake,  the  rendor  of  a  truet  of  land,  dcljyera  to  the  vendee  poasea- 
aion  of  other  land,  whieh  doea  not  beloug  to  him,  and  the  vendee  ia  evicted  from 
aoeh  other  land ;  he  ia  not  to  be  compelled  to  pay  rent  to  the  vendor  for  the  time, 
be  remained  in  poaaeaaioo  thereof)  although  be  oootinue  to  hold  the  full  quantity, 
whieh  he  bought  by  metea  and  bounda.  J^eUcn  v.  Suddarth,  I  Ren,  &  Munf. 
Rep.  350. 

Under  what  circamataDcea  a  aubaeqoent  leaae  made  by  the  landlord,  of  the  de-  ' 

miaed  premiaea  in  the  oeoupatiou  of  th«r  aaaignee  of  a  t  eaidue  of  the  term,  will  not  be 
deeinefl  an  eviction  of  the  leetee,  nor  bar  the  landlord  of  reeovenng  of  him  a  balance 
doe  for  rent  on  the  original  contmet.   Cooke  v.  Hlte,  3  Ren.  &  Munf.  Rep.  4<I3. 

If  the  tfnant  have  enjoyed  the  laud,  he  cannot  repel  hia  landlotd'a  claim  for  rent 
by  taying  h^  had  noihuig  oo  the  land,  or  that  the  conveyance  waa  void.  WaUon 
etal.^.  Alexander ^  I  tVaeh.  Rep.  440. 

It  It  a  prineiplt^  of  law,  ttiat  wb'^n  the  right  to  land,  and  the  right  to  rent  itaoin^ 
out  of  it,  arc  united  in  th«*  tame  |»eraon,  the  rent  ia  extilMt.  PtUUipi  r.  BonegH,  2 
Rinn.  Rep,  138.  S.  C.  3  Teatee*  Rep,  184.— Ax.  Ed. 
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Part.  n.     chequer  held,  that  the  vendor  might,  where  the  contract  had  gone 

^ indol^u-** ®^  without  fault  on  his  part,  and  the  occupation  bad  been  benefi- 

pfttioD      cial  to  the  purchaser,  maintain  an  action  for  use  and  occupa- 

■      tion  ;  observing,  that  title  was  not  necessarj  to  support  it»  the 

declarjition  only  alleging  an  occupation  bj  the  permission  of  the 

plaintiff;  and  such  also  appears  at  first  to  have  been  the  opinion 

of  Mansfield,  Chief  Justice,  in  Kirtland  v.  Pounaett, 

(i)Breverv.     If  the  agreement  be  in  writing,(l)it  must  be  produced,  the 

EtiT^ia^      plaintiff  cannot,  in  such  a  case,  go  upon  the  bare  occupation,  for 

where  there  is  an  actual  contract  none  can  be  implied.     It  is 

(8)  Vide  Doe  true  that  in  an  ejectment,(2)  where  the  plaintiff's  witness  having 

vrM<irriii^i2  p^oved  payment  of  rent,  said,  on  cross-examination,   that  an 

£u8t.  «37.      agreement  in  writing  relative  to  the  lands  in  question,(3)  had 

(d)Lav  V.     ^^Q  produced  on  a  former  trial  between  the  parties,  but  he  did 

^**^**  not  know  the  contents  of  it,  and  another  witness  proved  that  he 

138,  aee.     '  had  seen  such  agreement  in  the  hands  of  the  plaintiff's  attorney 

/  that  morning :  yet,  as  no  notice  had  been  given  by  the  defendant 

to  produce  this  agreement,  the  Court  held  this  general  evidence 

not  sufficient  to  exclude  the  parol  evidence  of  payment  of  rent, 

or  to  rebut  the  inference  of  a  tenancy  from  year  to  year  arising 

from  it ;  but  this  case  would  hardly  apply  to  the  action  for  use 

and  occupation,  where  the  exact  rent  must  be  proved. 

Wbat  mttni.      jf  ^^  written  contract  amount  to  a  present  demise,  an  agree- 

meot  It  deem*  ,  .  r  ,,,.. 

ed  AQ  agree-   merU  stamp  18  not  sufficient,  but  a  lease  stamp  should  be  impress- 
wbat^/hMie.  ®^  »W  *D^  therefore  questions  frequently  arise  upon  the  con- 
struction of  agreements  between  landlord  and  tenant,  whether 
Goodtttfe       ^^7  ^^^  ^  ^  considered  as  agreements  only  for  a  future  lease, 
dem.  Eft-      or  as  amounting  themselves  to  an  actual  demise.    As  a  general 
Way,  IT.     ru^c  ^^  may  be  laid  down,  that  when  the  clear  intention  of  the 
Rep.  734.      parties  appears  to  be  that  a  more  formal  instrument  shall  be  pre- 
pared between  them,  and  that  the  agreement  produced  is  merely 
to  ascertain  the  terms  of  such  future  instrument,  the  agreement 
shall  be  considered  as  executory  only,  and  not  as  conveying  any 
legal  interest ;  and  on  the  other  hand,  that  when  the  agreement 
purports  to  be  a  final  settlement  of  their  rights,  it  shall  be  deem- 
ed a  lease,  however  informally  it  may  be  drawn  up :  and  even 
in  the  case  of  an  agreement  for  a  future  lease,  if  such  agreement 
expressly  provide  that  it  shall  operate  as  a  lease  until  the  more 
formal  lease  shall  be  prepared  and  executed,  it  shall  have  the 
(5)  Ibid.        ^™^  effect     Thus  a  paper  writing,(5)  containing  words  of  pre- 
sent demise,  with  an  agreement  that  the  lessee  shall  take  pos- 
session immedia^ly,  and  that  a  lease  shall  be  executed  at  a  fu- 
ture time,  but  making  no  further  provision  for  the  intermediate 
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holding,  is  only  an  agreement  for  a  lease.     So  an  instrument,  re-  Ch.  IT.  s.  2. 

citing  that  A.  had  agreed  that  in  case  he  should  be  entitled  to ^^^•^J'),*^^ 

certain  copyhold  premises  on  the  death  of  B.  he  would  imme-  fd  mt  agrae- 

diately  demise  the  same  to  C.  and  declaring  that  he  did  thereby  J['J'JJ|^"        * 

agree  to  let  and  demise  the  same  to  him,  and  promise  to  procure  _ 

the  license  of  the  Lord,  was  also  determined  to  be  no  de- 

mise.(l      Many  other  cases(2)  have  occurred  to  the  same  effect:  (i)  Doe  dem. 

but  in  Poolt  V.  Bentley,{S)  which  arose  on  an  instrument  where- ^J^^  ^*^ 

by  J?,  agreed  to  let,  and  B,  agreed  to  take  certain  land  for  sii-  R -p-  739.  \ 

ty -one  years  at  a  certain  rent  for  building,  and  the  tenant  agreed  ny  dem?Eatt-  ' 

to   layout  2,000^  within  four  years,  in  building  five  or  more  ham  v.  CKiid, 

houses;  and  when  five  houses  were  covered  in,  the  landlord    ' 

agreed  to  grant  a  lease  or  leases,  but  the  agreement  was  to  be  W  ^^  ^^^^ 

considered  binding,  till  one  more  fully  prepared  could  be  pro- Atiibunir'r,  5 

duced:  the  Court  considered  the  latter  words  as  shewing  that  ^^^jP- tea. 

the  future  and  more  formal  instrument  was  merely  for  further  Dowding't;. 

assurance,  and  that  the  agreement  itself  in  the  meantime  amount-  i^',^['  L 

ed  to  a  complete  and  actual  demise.  Tempest  v. 

In  cases  where  the  quantum  of  rent  has  not  been  fixed  upon  j^^^'^s '^ 
by  the  parties,  the  plaintiff,  in  ^iddition  to  the  evidence  above  tk-m.  Rrom- 
stated,  should  be  prepared  to  prove  the  annual  value  of  the  pre-ecut  5^\^^' 
mises  during  the  time  of  the  defendant's  occupation.(j9) 

The  defendant  who  has  so  occupied  by  the  permission  of  the  y^^^        ^' 
plaintiff,  will  not  be  suffered  to  dispute  his  title  by  shewing  that 
he  had  no  legal  estate  or  power  to  demise,  as  that  he  had  been 
simoniacally  presented  to  the  living,  the  glebe  of  which  the  de-Loiiej.Mte] 
fendant  had  occupied*  as  his  tenant,^)  or  that  he  had  previously  ^^' 
demised  to  another  person,  whose  term  had  not  expired  when  the  (5)Phiiipt  v. 
defendant  by  his  consent  entered  into  po88ession.i5}  But  though  ^  kA^*/ 
the  defendant  is  precluded  from  disputing  his  landlord's  title  to 

demise,  he  is  at  liberty  to  shew  that  the  plaintiff  had  only  a  tem- ^^5j^J|,3S 
porary  interest  at  the  time  of  the  demise,  which  has  since  ex- ante,  255. 
pired  :(6)  or  that  he  has  subsequently  mortgaged(7)  the  estate  to  Sv^Mrn  v. 
another  person,  who  has  given  the  defendant  notice  io  pay  hisSi"<i<^>  ^l*- 
rent  to  him ;  or  that  the  tenancy  has  been  determined  either  by  ^' 
a  regular  notice  to  quit  on  the  one  side  or  the  other,(8)  or  an  ac-  ^^)  Holmes 
tual  delivery  up  of  possession  by  the  defendant  to  the  plaintiff,  Peake^  Cas. 
and  an  acceptance  by  him. (9)    To  prove  these  facts  he  mast  be  ^ 
prepared  with  the  regular  evidence  to  shew  what  the  plaintiff's  ^s)  Redpath 
title  originally  was,  or  the  deeds  by  which  he  has  parted  with  e^^cm  «w. 


(9)  White- 

(^)  Vide  SnM  ▼.  Tne  Shenfrf  CharfetUn  Digtriet^  1  JBoy't  M^.  443.  Jibeel ^^^'^ 
eiai.r.  JRtukHf,  15  J^hrn.  Rtp.  50$.-Aii.  Ed.  Tamit  ifs 
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Pftrt.  ir.    it,  or  the  notice  given,  for  the  mere  fact  of  the  defendant  hayiog 
Acii'.n  for   ^Q^^  ^^^  tenant  is  sufficient  to  establish  the  plaintiiPs  case. 

mismannge-  * 

mentot'FMrm. 


Evidence  in  action  for  miemanagemeni  of  farm. 

The  action  against  a  tenant  for  not  properly  managing  a  farm, 
will  require  but  few  observations.    If  the  misconduct  consist  in 
the  breach  of  an  actual  agreement,  the  agreement  and  breach  of 
it  must  be  regularly  proved  ;  and  here  it  may  be  observed,  that 
an  agreement  to  take  a  farm  on  certain  terms,  to  be  made  the 
subject  of  covenant  in  a  future  lease,  will,  after  entry  and  pay- 
ment of  rent,  be  considered  as  so  far  creating  a  tenancy  as  to 
warrant  a  declaration  stating  that  the  plaintiiT  had  demised  to 
(I)  Tempest  *^®  defendant.(l)     If  nothing  was  said  about  the  terms  of  hold- 
V.  Rawiinis,    ing  at  the  time  of  the  demise,  (in  which  case  the  law  implies  a 
*' '    '    promise  to  manage  according  to  the  course  of  good  husbandry 
(2^  Powky     '■*  ^^^  country,)(2)  the  evidence  ought  to  shew  what  that  course 
y.  Walker,  5  is,  and  how  the  defendant  has  deviated  from  it  Thus,  if  a  land- 
r.  Bcp.  373.  i^j^  gy^  i^jg  tenant  for  taking  the  hay  and  straw  from  off  the  land, 

and  selling  or  consuming  it  elsewhere,  the  landlord  must  prove 

that  by  the  course  of  husbandry  in  the  neighbourhood,  the  hay 

and  straw  ought  to  be  consumed  on  the  farm :  for  as  to  this  there 

is  no  general  rule,  some  countries  growing  hay,  &c.  for  the  mere 

purpose  of  being  sold.(3)    But  if  the  tenant  take  away  the  dung 

iiii^li    '   which  arises  on  the  farm,  cut  down  trees  which  grow  upon  it,  or 

Etit,  154.      plough  Up  the  meadow  land,  the  landlord  will  not  be  obliged  to 

prove  this  to  be  contrary  to  the  custom  of  the  country ;  it  being 

contrary  to  the  rights  of  a  landlord,  as  settled  by  the  general 

.^vp^^l^^j.^  rules  of  law  which  govern  every  part  of  the  kingdom.(4) 

Andrews, 
cor.  Buller, 

8uro .  Ats.'  Evidence  in  an  action  on  an  attomey^s  bilL 

17S8;  Gough 

cor.  ilw- '  '^HK  action  by  an  attorney  for  his  bill  differs  from  all  others 
rence,  J  8«-  on  Contract,  in  this,  that  where  the  cause  of  action  is  for  business 
iso'i.  done  in  the  course  of  a  legal  proceeding,  it  is  necessary  by  the 

positive  directions  of  an  Act  of  Parliament,  that  the  plaintiff 
2Geo.2.e.     ghould  deliver  a  bill,  signed  by  himself,  a  month  previous  to  the 

commencement  of  his  action.(^)    It  will  be  incumbent  on  him 

—      ■    '     -  -^ — 

{q)  In  Penmylvania,  an  action  cannot  be  supported  by  an  attorney,  or  caonsellor 
at  law,  against  hit  client,  for  advice  and  aervicM  in  the  trial  of  a  eaaae,  over  and 
above  the  attomey't  feea  allowed  by  Aet  of  Aaiembiy.  Moony  w^tlioyd,  5  ^S^.  ff 
M.  Rep,  412. 


i*'»T'»' 
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therefore,  to  prove  this  fact  before  he  can  iie  permitted  to  pro-  cb.  n.  ■.  2. 
ceed  ;%nd  to  enable  him  to  do  this,  he  should  either  produce  a  ^^^*^  ^  *|| 
copy,  of  the  bill  delivered,  also  signed  by  himself,  or  else  give  ^ 
notice  to  the  defendant  to  produce  the  one  which  was  deliver- /|xy-^^  ^^^ 
ed.(l)  It  must  also  be  proved  that  the  bill  was  left  witli  the  de-<)erMn  v. 
fendant,  or  at  his  place  of  Hbode,  for  the  mere  delivery  of  it  into  159^'  ^^' 
his  hands,  if  he  return  it  immediately,  is  not  sufficient,  though  ^9)  Brooks  v. 
he  promise  to  pay  the  money,(2)    So  it  was  ruled  by  Lord  El-  qJJ^'i^* 
DON  at  JViW  Frhu,  that  a  delivery  at  the  counting-house  of  the  ^3)  hui  v. ' 
defendant,  who  dwelt  elsewhere,  was  not  sufficienUS)  But  if  two  ^^iE>^^f, 
persons  employ  an  attorney,  and  one  of  them  gives  all  directions  ,^y^  pinohec 
and  orders  about  the  business,  a  delivery  to  the  person  so  actings.  How,« 
is  sufficient  to  charge  both,(4)  as  is  a  delivery  to  an  attorney  ap-  /^A^yji^t ' 
pointed  by  the  defendant  to  succeed  the  plaintiff  in  the  conduct  v.  Staymaker, 

•fasuit(5)  ll)^Z%. 

This  Act  of  Parliament  has  always  received  a  liberal  construe-  Wjbr,  6  T.  ' 
tion  in  favour  of  the  client    If  any  part  of  the  bill  be  for  busi-  l^P-^^- 
ness  done  in  a  Court  of  Justice,  it  is  within  the  Statute ;  the prkk^tli 
charge  for  an  affidavit  of  debt,  engrossed  and  sworn,  though  no  ^J^Z?* 
writ  was  actually  sued  out,(6)  or  for  a  dedimtu  poUataiem,  in  a/g>  ciMitev. 
bill  in  other  respects  entirely  for  conveyancing,(7)  has  been  held  D<iiioriiii,sT. 
to  be  sufficient  for  this  purpose;  and  though  all  the  business .,^.^^^^||r^^^ 
were  at  the  Quarter  Se$iion$,iS)  or  on  obtaining  a  bankrupt's  NioIioUoq, 
certificate,(9)  or  the  attorney  charged  nothing  but  what  he  ac-  f-jT^V.^**' 
tually  expended,(iO)*  it  is  still  necessary  to  prove  the  bill  deli-  Toven, 
vered  before  he  can  maintain  his  action.    But  where  no  business  |^'|^^''  ^^* 
lias  been  done  in  Court,  as  where  mn  affidavit  and  bond  to  the^nj^ar^QQ 
chancellor  were  prepared  with  a  view  to  a  commission  of  bank-  v.  Chaitercoo, 
Tuptcy,  but  the  affidavit  was  never  sworn  ;7l  1 )  or  where  the  whole  49s; 
of  the  demand  is  for  conveyancing,  it  is  not  necessary  to  deliver  n^)  Ford  v. 
any  bill;  neither  is  it  necessary  where  the  action  is  brought  by  ^ "g^JI'sss. 
one  attorney  against  another,  though  all  the  business  were  done(id)Bri<iget 
before  the  defendant  became  an  attomey.(12)  So  where  an  agent  p^f^Q^I*'  |, 
to  a  country  attorney  brings  an  action  against  his  principal  ;(13)^i4)Ghffitk' 
or  the  executor  or  administrator  of  an  attorney  brings  an  action  ^*™;.^' 
for  business  done  by  the  deceased  ;(14)  it  is  not  necessary  for  the  OHike'l  Gm. 

Pnie.  58,  Mid 
Bol.  N.  P. 

But  if  a  client  pve  t  note  or  obligation,  it  ii  lawful  for  eounsel  to  accept  it,  and  ia       * 
case  of  noo-paymeDt,  an  action  maj  be  supported  on  it.  ibid.— 'AM.  Bd. 

*  *  Tbit  mnat  be  noderatood  wbere  tbe  whole  bUl  ia  for  baainen  in  tome  manner 
oonnected  with  the  plaintdPi  profrMk>n,  for  if  be  laf  oat  a  aum  of  monej  for  an<^ 
tber,  fnerely  at  a  friend,  and  gi?e  an  aeoount  of  it  in  hit  bill,  be  wdl  not  be  pre- 
cloded  from  recoyering  that  aa  monej  paid  to  the  definidaBC^  m*.    Mnifbra^  ?  • 

SF 
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Part  11.  plaintiff,  in  either  of  these  cases,  to  prove  the  formal  delivery  of 
■ftoS'ey'jrbiii.  *  ****^  according  to  the  Statute ;  and  if  an  attorney  himselfbe  de- 
^______^   fendant,  he  may  set  off[l)  his  demand  without  delivering  a  bill, 

(1)  MartiD  v  ^^  which  case,  however,  he  should  deliver  his  bill  time  enough  to 
^'n'***-' «»*•<*  enable  the  plaintiff  to  get  it  taxed  before  the  trial. 

Douffl  199  ..^ 

^^  '  '  The  plaintiff,  in  cases  within  the  Statute,  must  also  give  gene- 
ral evidence  of  the  business  having  been  done ;  and  prove  his 
retainer,  either  by  direct  evidence  of  that  fact,  or  at  least  by  the 
circumstance  of  the  defendant  from  time  to  time  appearing  as  a 

(2)  WilliamB  party,  and  giving  directions  about  the  cause<(S)(r)  The  quantum 
Doqki!^'98     ^^  reasonableness  of  the  bill  is  never  entered  into  at  NiiiPrius; 

but  if  the  defendant  mean  to  dispute  that,  he  must  obtain  an  or- 
der to  tax  the  bill  before  the  master.  Bills  for  conveyancing, 
and  other  business  not  within  the  Statute,  are  open  to  discussion 
at  Nisi  Prius;  and,  therefore,  in  these  cases  Uie  plaintiff  must 
not  only  prove  his  retainer  and  the  business  done,  but  also  the 
reasonableness  of  the  charges. 


SECTION  III. 

Of  the  evidence  on  behalf  of  the  defendant,  and  the  pUnntiJPs 

evidence  on  particular  pleas. 

On  the  General  Issue. 
Ch.ll.i.s.      The  pleas  to  which  the  defendant  is  entitled  in  this  action 

WaoC  of  con-  ■     ,  , 

aideratkn.  are  as  various  as  theediffereot  transactions  of  mankind;  but 
many  things  which  were  formerly  pleaded,  may  now  be  taken 
advantage  of,  on  the  general  issue,  non  assumpsit.  By  that  plea 
the  defendant  puts  the  plaintiff  on  proving  the  whole  of  his  case, 
and  entitles  himself  to  give  in  evidence  any  thing  which  shews 
that  no  debt  was  due  at  the  time  the  action  was  commenced, 
whether  on  account  of  the  promise  being  originally  void  for  the 
want  of  a  good  and  legal  consideration,  or  by  reason  of  the  de- 
mand having  been  since  sati8fied.(^) 

(r)  In  an  actioo  by  an  attorney  for  hit  costs,  although  the  original  retainer  need 
not  be  proved,  yet  some  recognition  of  the  attorney  in  the  progress  of  the  suit,  ought 
to  be  ahewn  to  make  the  party  liable  for  costs.  Motchkist  f .  Le  Hoy  et  al.  9  J^hnt, 
Hep.  143.— Am.  £o. 

Illegal  contracts, 
(«)  In  Masiochuaetti,  the  rale  of  melior  ett  conditio  defendentit,  where  the  par* 


^mmmmmmmmmmmmmmmKmmmmtBfm. 
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if  the  plaiDtiflPs  demand  be  compounded  of  skill  and  materials,  Ch.  n.  s.  s. 
and  he  has  grossly  misconducted  himself,  as  where  an  apothe-  ^^^l  ^f  ^'^' 


^  KHtiTii  n  V. 

ties  Are  equally  railty  or  equallj  mnoeent,  hat  beeD  reeogoiaed.  Chief  et  al,^.  Wint^  M'  Mullrn, 
lawetal  i  Mdh  Rfp.  ft5.  P.^ak«-'i  N.  P. 

Where  a  ShcrifT  haying  it  in  hit  power  to  arreat  a  peraOD  forbears  to  do  so  oo  the 
promise  of  the  defendant  in  Writing  to  deliver  him  up,  who  rectMvea  an  indemnity 
for  such  promise,  and  the  person  is  not  ilelivtrred  up  agreeably  to  proroisi , it  is  hild 
that  (he  aodert»»kiog  is  void,  and  the  Shtrriif  oun  loaintain  no  suit  then  on,  nnr  for 
the  money  paid  the  defendant  as  an  indemnity.  Dcmuf  v.  Lincoln,  5  J^utt,  Rep, 
385.  ChurchiU^,Perkifuetai.SDo,5AU 

At  eommoD  law,  every  seeurity  given  for  the  payment  of  money,  tlie  payment  of 
whieh  ia  prohibited  by  Statute,  is  void  aa  between  the  parties  to  it.  Farrar  admr. 
▼.  Barton  et  al,  ilntt.  395.  Sddtnbender  v.  Charlet*  admrt.  4  Serg,  &  R.  Rep.  1 59. 

Contraota  in  restraint  of  tradr  and  bosintss,  are  m  general  void, as  against  the  po- 
licy of  the  law.  Fierce  ▼.  FuUer,  8  Matt.  Rep,  223.  Ferkine  et  al.  v.  Lyman,  9 
D».  522. 

A  sale  of  lands,  out  of  the  poaseasion  of  the  Tendor,  and  held  by  an  adverae  title, 
ia  an  illegal  consideration,  and  will  not  support  an  action.  Whitaker  v.  Cone,  2 
Mme.  Cat.  58.    BeltUn^  v.  Fitkin,  2  Cainet*  Rep,  t47. 

A  penally  inflicted  by  Statute  upon  an  offenee,  implies  a  prohibitioo  of  it,  so  as  to 
make  a  enntmct  relating  to  it- void.  MUcheU  ▼.  Smith,  1  Binn.  Rep.  110.  S,  C.  4 
Teate^  Rep.  84.  4  JDaiL  Rep.  269 

An  action  cannot  be  maintained  in  the  Courts  of  this  State,  00  a  contract  in  vio- 
latioQ  of  (he  laws  of  the  United  State*,  or  oi Fenntyhania.  Maytnn  v.  Couion,  4 
JDaU.  Rep.  298.  S.  C  4  Yeatea*  Rep.  24.  Duncanton  v.  M  dure,  4  Ball.  Rep, 
308.  Murgairoyd  v.  M'CUire,  Odd.  342.  Biddit  ▼.  Jamee,  6  Bum.  Rep.  321.  Sei^ 
denbender  v.  Charkt*  admr.  4  Serg.  U  R.  Rep  159. 

In  Vermont,  an  action  will  not  lie  to  recover  back  money  paid,  or  chattels  ad- 
nneed  upon  a  contract  matum  m  te.   Barnard  v.  Crane,  1  l)fL  Rep.  457. 

In  Connecticut,  a  note  given  for  a  oonsideratioo  which  is  against  law  is  void. 
Xeichum  ▼.  Scriimer,  1  Root't  Rep.  95. 

So  in  an  action  of  6oo4r  debt,  the  Court  said  they  would  give  no  aid  to  any  parties 
in  an  illicit  transaction.    Lochmood  v.  JCnap,  ibid.  153. 

In  ^ew  Fork,  it  was  brought  in  one  ease  into  view,  but  not  decided  whether  their 
Courts  will  entertain  a  plea  that  a  contract  a  illegnl  because  in  contravention  of  the 
royal  instractions  respecting  grants  of  lands  to  patentees/  Le  Royet  al,  v.  Servie  et 
oi.  1  A*.  Tork  Cat.  in  Br.  iii. 

A  contract  with  a  braneh  pilot  of  the  port  of  JWw  York,  for  a  certain  sum,  to  ai- 
iist  a  vessel  in  distress*  is  absolutely  void, and  will  not  sustain  an  action.  CaUagan 
€tal.w,BaUettetal.l  Cainee*  Rep.  104ft 

An  afitioo  will  not  lie  upon  a  contract  to  pay  over  half  the  proceeds  of  an  illegal 
eontract,  thongh  the  money  arising  from  it  have  been  received  by  the  defendant 
Belding  ▼.  Fitkin,  2  Cainet*  Rep.  147. 

Sellmg  a  pretended  title  is  in  Uw  maintenance,  and  both  parties  being  in  pari 
delicto,  a  Court  of  Equity  will  not  relieve  either.  fVoodvorth  et  aL^.  Janee  et  oL 
2  Johne.  Cae.  417. 

But  it  aeems  thai  a  note  given  for  a  pret<'nded  title,  ia  not  void  in  the  hands  of  an 
endorsee.    Baker  et  al  v.  Arnold,  3  Cainet*  Rep.  279. 

A  promise  by  the  defendant  to  pay  th  plaintiff  the  costs  of  a  suit,  whieh  they  had 
settled  in  oonsideratioo  that  the  plaintiff  would  not  oppose  his  discharge  under  the 
insolvent  law,  is  illegal  and  void.     fFaite  v.  Harper,  2  Johm.  Rep.  386. 

No  action  can  be  maintained  on  a  contract  made  for  the  sale  of  tiekett  in  a  lottery 
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Firt  n.    car j^  gi^ng  medtciner  on  his  own  judgment,  and  not  under  the 
^'^,,^^^*  directions  of  a  physician,  appears  to  have  been  grosslj  negligent 


OD  Mintrary  to  law.  Bunt  0alw,  Xhtekerbaeter^  5  Johm.  Rep.  397. 
mer^J^C9nnaU^€UedtMim.JUp.BS9.  BaHmi^.  Bughn  tg  al.%  Brmm^ 
Rep,^  aBidenbendeir,yi.CkM^at'a4kmr.kantMB.  Rep.m.  Norforthe 
MDcantofft  priMdniwBtoatiekiet  parohMad  after  tlw  tine  limited  bj  lawforaon- 
pieUof  the  »let.    BitUi9^,Jaime9^tBUm.Btp.9ilk, 

But  in  Virginia^  where  a  tiWMaelioa  batweeo  a  debtor  and  hia  oreditor  ii  iBtend- 
cd  bj  them  buUi  to  defraad  the  ether  erediton  of  the  dehtOTt  bat  the  debtor  oader 
all  the  eireamManeea  of  the  eaae  it  not  ao  ealp«ble  at  the  eredUor,  it  wooM  teem 
that  a  CoQit  of  Equitjooflit  not  altogether  to  icfme  relief  to  the  debtor,  bat  to  pro- 
portion the  relief  granted  to  the  deeree  of  eriminaiitj  in  botk  partiet,  ao  at  on  the 
tne  hand  to  avoid  the  eneonmgemcnt  of  frand,  and  on  the  other  to  prevent  extor- 
tion and  oppreuion.    Autffin  v;  Whuttm^  I  An.  &  Mmf.  Bep,  as. 

The  Gouita  of  the  UnUed  SUUet  will  not  eoforee  an  agreement  entered  into  in 
fraad  of  a  law  of  the  UmUd  Suum^  thoogh  that  agreement  were  made  between  per- 
■ont  who  were  theo  eneniet  of  the  United  SttOm^  and  the  objeet  of  agreement  a 
vwre  stratagem  of  war.    Bmnag'w.Boe^^  Cnmelft  B^,W&* 

J^Tudumpactwn, 

tn  rermenf ,  a  pramimorf  note,  deposited  with  arititraton,  aobjeot  to  their  en- 
dortement  to  the  amount  of  their  awarif ,  it  void  for  want  of  eonuderation.  Zkakt 
V.  Ceffifw,  i  TV-  Rep.  79. 

B'a  eredii  giv«rn  be  volnntary  tabteqaent  to  and  fiirming  no  part  of  die  origioal 
oootraet,  it  mftjr  be  retraeted.    FUher  v.  Brvtm,  ibid.  dS7. 

Forbearanee  b  a  good  eontideration  of  a  promise  to  bind  the  promiser  in  a  note 
to  pay  the  assignee,  notwithstanding  a  disehsrge  from  the  promisee  who  to  a  bank- 
rapt.    Tiittle  V.  Bigtfewt  I  Booft  Bep.  lOS. 

An  ofT-seiy  whieh  is  eompellable  only  in  Cbaneeiy,  is  good  eonsidentioQ  of  an 
agreement  to  pay  interest.    Punderton  v.  Fanning,  ibid.  193. 

A  written  eontmet  without  a  60QsideratkNi  is  not  valid.  Afmer  v.  BMnbeck,  8 
Doy't  Bep.  tt. 

In  an  aetion  of  assompait  on  mntnai  promises,  they  most  be  laid  io  the  declatatiQn 
as  eooeurrent :  and  if  sutrd  to  be  *<  aftertMtrdtf  lb  rrit,  on  the  §ame  day,^  it  is  bad, 
and  the  promise  a  nudum  paetum,  Ltoingeton  v.  Bogere,  1  Cainet*  Bep.  583. 
Coleman  U  Coim»*  Com-  331 .    Bicke  v.  Bwhane  ei  aL  10  Mnt.  Bep.  S43. 

The  withdrawal  of  a  note,  from  the  Bank,  deposited  thrre  for  eoHeetion,  is  a 
■aOoient  eonsiderstioo  to  support  an  assumpait  agaioat  a  third  penoo»  even  thoqgh 
the  note  be  afterwards  protMted  for  aoo^yment.  Stewart  v,  Eden,9  Coined B^, 
150  • 

A  parol  gift  is  not  binding  ontil  delivery  of  possession  be  given.  J^Me  v.  SmUk 
€taL9  Johau.  Bep,  59.  8  P.  Pearmm  v.  Pearsen,  7  Johne.  Bep.  86.  Grangiae 
▼..^f»Yifn,  10/19.993. 

A  promise  by  a  eonstable  to  a  defrndant,  against  whom  he  has  an  exeoation,  that 
if  the  defendant  will  deliver  property  as  spcurity,  he  will  not  sell  it  under  thirty  day% 
is  void,  having  no  eonsideratioo.    Goodaie  v.  Bebidge^  8  Jnhne,  Bep.  193. 

A  promise  to  pay  damages  for  tlie  detentioo  of  aeertaio  sum  of  money  beyond  the 
amoant  deuined,  is  a  nudum  pactum.    Phetteplace  v.  Steere,  ibid.  448 

If  the  eonsidrrstion  on  whieh  a  promise  is  founded,  be  neither  for  the  benefit  of 
(he  deleodant,  nor  the  trouble  nor  prfjttiliee  of  the  plakiliff,  K  is  without  oonsidera- 
tioB.    P9wdlw.  Bnmn,SMnt.  Bep.  100.   MSerr.  Brake,  i  Caitiee Bep.iS. 
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or  ignorant,  this  fact  furnishes  a  defence  on  the  general  issue.  Ch.  n.  •.  9. 
80  in  the  case  before  alluded  to,  if  a  portrait  be  not  a  likeness,  ^en[i^' 


Where,  oa  %  retorn  of  nen  eti  inoenttu  on  the  ca,  M.  ag»init  the  prineipal  in  t 
mitytbe  bail  pive  t  note  fi>r  the  tmount  of  the  judgment,  wbieh  wu  efterwarda  re- 
Teraed  on  a  vrit  of  error,  it  vat  held  at  the  bail  vaa  not  fixed  and  the  judgment  re- 
yeraed  there  wai  no  eooaideratioo  for  the  note,  and  the  plaintiff  waa  not  entitled  to 
reeowr  00  the  aan*.    TYtftpen  t.  Fan  Ifajvneft,  S  Johu,  JRep,  458. 

Where  A.  and  B.  were  joint  ownera  of  a  veaael,  and  A,  Tolnntarily  undertook  to 
get  the  ftaaci  nmiredy  but  negleeled  todo  ao.  It  waa  held  no  aotioo  would  Ke  forthe 
non-perfonnanee  of  bia  proniae,  tlioagh  J9.  aoatained  a  damage  by  the  nonfeaaanee, 
there  being  no  enoaUeratioa  for  the  promiie ;  aSter,  H^l  factor  or  agtmt  who  weald 
be  entitled  to  a  eommiiakm.    Hnvme  ei  al.  ▼.  JOetu^  4  Jbtmt,  Rep,  84. 

In  an  aetion  on  a  written  agreement  to  give  the  plaintiff  the  refoaal  of  a  farm,  it 
waa  held  neeeaaaiy  to  ahew  a  eooaideration  for  the  proniae.  Burnet  ? .  BUco,  ibid. 
eS5. 

A  aolReient  oonaideratiOQ  b  neeeaaary  hi  n  wriMefi  agreement  aa  if  it  remained  in 
partLiiid,  S.P.ThePe9pUw.MnfeU,iHd.996. 

A  fbrbearanee  to  ane,  generally  ia  a  good  eooaideration  for  a  promiae  to  pay  the 
debt  of  another.    JBAfoj'  et  al.  v.  Vanderljfnt  ibid.  837. 

Provided  he  haa  a  legal  eeoae  of  aetioo.  Bamaker  v.  Eberiof,  8  Binn.  Bep.  509. 

If  a  father  holda  the  legal  tide  of  land  in  trUat  for  hiaaon,  and  they  agree  to  lell 
the  hmd,and  the  father  reeeivea  the  porehaae  money,  and  promiaea  to  pay  the  debta 
of  hla  aoo,  a  ereditor  of  the  aon  who  had  previoaaly  obtained  judgment  agahiat  the 
•on,  and  levied  on  the  land,  may  anatain  auwnptit  for  money  had  and  received 
againat  the  lather.    Iteming^  v.  Mer,  7  Serf.  &  B.  Bep.  895. 

Foment  of  part  of  a  debt  by  a  debtor  ia  not  a  eooaideration  whieh  will  aapport  a 
promiae  to  forbear  to  ane.    Pabodie  v.  JBng,  18  /eAna.  Bep  486. 

In  an  aetion  brooght  againat  one  for  the  guaranty  of  the  performance  of  an  agree- 
ment by  another,  the  declaration  moat  atate  a  aoffioieot  eooaideration  for  the  gua- 
ranty.   Bttileif  et  ai.  v.  Freeman,  4  Jehne.  Bep.  880. 

The  pbfaitiff  entered  on  the  land  of  the  defendant,  without  hia  knowledge  or  an- 
thority,  cleared  it  and  improved  it  1  the  defendant  agreed  with  the  plaintiff  againat 
whom  he  had  brooght  an  ejectment,  that  he  would  aell  the  plaintiff  the  land  aa  wild 
land,er^y  khnfir  the  imprevemente  t  aoeh  a  promiae  to  pay  for  the  improvemeoti 
waa  a  nudum  pactum,  on  whieh  no  aetion  coold  be  maintained,  there  being  in  the 
owner,  neither  a  legal  nor  a  moral  obligatidb  to  pay  for  the  lame.  Frear  v.  iKv- 
denberg,  5  Jekee.  Bep,  878. 

Where  two  peraona  made  an  agreement  at  an  auction  not  to  bid  againat  each 
other,  hot  that  A.  ime  of  them  ahoold  buy  and  divide  the  artidea  between  them } 
he  made  the  porehaae,  but  rrfoaed  to  divide,  and  on  an  action  being  brooght  againat 

.  the  agreement  waa  held  to  be  void,  withoat  conaideration,  and  againat  public  po- 
icy.    BoeUnw.  ffard,  6  Jekne.  Bep.  191.    fFilburw.  Bow,  B  Jehu.  Bep.  346. 

Where  the  promiae  o^one  party  ia  the  eooaideratioo  of  the  promiae  of  the  other, 
the  promiaea  mutt  be  aoncqrrent  and  obl^atory  on  both  partiea  at  the  aame  time. 
TSteberw.  Weede,  18  AAfit  J2^.  190. 

A  moral  or  equitable  obligatioo  ia  a  aolBcient  conaideration  for  an  ateun^. 
Clark  et  oL  r.  Meninges  Binn.  Bep.  S3. 

QiMV,  Whether  on  an  implied  aaattn^paif.  Ooereeere  ef  Tiegan,  Oeereeereef 
Seneea,  15  Jekne.  Bep.  380. 

A  mere  prSmiae  by  the  defendant  to  (he  plabtiff,  to  paj  him  a  aom  dno  by  thia 
•on  of  the  defendant,  waa  hdd  ta  be  void  for  want  of  ciaiaidenttioii.  Peaae  v.  .rlfca^ 
mnder, 7  Mm.  Bep. 85.  S.  P.  Pgttrmtt f.  Peareen^idid.  86. 


IM 
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Part  n.     the  failnre  of  skill  takes  away  all  title  to  pajment.(l)    But,  ta 
^|^"J^,|[j^"' general,  the  circumstance  of  work  or  materials  not  being  so  good 


(1)  Grimaldi  The  debt  of  a  pmon,  ditchai^d  under  the  inaolTeiit  Act,  it  due  in  conaeienoe, 
V,  White, 4  aod  la  a  aafBciKot  onnsidermtion  for  a  new  prmniae  to  pay  the  debt.  Seouton  w.  £tr- 
Eip.  Caa.  95.  ^„,/^  n^  35     Maxim  ▼.  Mm-te,  8  Mu$9,  R^p,  l«7. 

Where  a  promiae  ia  laid,  to  be  founded  on  a  ptui  conaideration,  it  mat  I .  ^uted 
to  have  bt'en  done  00  the  requett  of  the  party  pronaiaing^,  or  at  leaat  it  moat  appear 
that  he  waa  under  a  moral  obligation  to  do  or  procure  the  aet  to  be  done.  Cm»> 
9tock  V.  Sndth^  7  Johtu.  Rep,  87. 

A  paat  eonaid^ration  beneficial  to  the  defendant,  to  vhieb  lie  afterward  a  fcntl, 
ia  anfficient  to  aupport  an  action.    Dotif  y.  WHmu,  14  Do  378. 

If  a  cooaideratioo  be  illrgal,  it  will  not  aupport  an  a§$umpaiL  Cffoentty  ▼.  JBar-' 
Um^  17  Johnt,  Rep.  14S.    Et  vide  Palet  ▼.  Ma^berry,  8  GalU9,  Rep,  560. 

Ha  p«:ra(in  throof^h  a  mi»>Mpprehenaion  of  the  law  promiae  to  p«y  mooej,  from 
the  payment  of  which  h<'  iadiacharged  by  law,  or  aeknowl'^dge  himaelf  under  an 
obligation  which  the  law  will  not  impoae  on  him,  he  ahall  not  be  bound  1^  aneL 
acknowledgment  or  promiae.  Hoarder  el  al,  ▼.  Tucker^  7  Mtut.  Rep.  449.  Pre^ 
man  et  ai  v.  Boynton^  ibid  483.  Peareon  v.  Iak^,  6  D;  81.  May  t.  Cojbi,  4 
Do.  341.  Garland  «.  T%e  Salem  Bank,  9  Ih*  408.  VideXeiiy  ▼.  U.  SUUee  Bank, 
4  JDaU,  Rep .  234.  S  C  1  Binn.  Rep,  37. 

Where  one  at  the  direction  of  another,  aa  hia  aenraot,  entered  a  field  upon  a  pro- 
miae of  indemnity  \  auch  a  promiae  waa  held  to  be  grounded  on  a  auffieient  eooaide- 
ration.  AlUnre  ▼.  Ouland,  2  Johm.  Cat,  5S.  Sed  vide  Coventry  t.  Barton,  17 
Jokno  Rep  148. 

There  muat  be  aome  collateral  matter,  aome'injury  to  the  plaintiff,  or  benefit  to 
the  defendant,  in  (he  conaideratioo  laid  aa  the  ground  of  the  atmmpoit.  Waien  t. 
MXLoar,  1  DaR.  Rep.  S69. 

If  two  peraona  claim  a  tract  of  land  by  different  titlet,  and  one  purohaae  finom  the 
other,  without  fraud,  the  aettlemont  of  the  diapnte,  ia  a  good  oonaideration  to  aop- 
port  the  conti^aet,  though  the  title  purehaaed  be  bad.  Cavode  ei  al,  r,  M*Mdney, 
Addio,  Rep.  56. 

A  promiae,  by  the  defendant,  to  the  plaintiff,  to  give  the  plaintiff  a  marriage  por- 
tion, if  he  would  marry  defendant^  niece,  ia  founded  on  a  good  oonaideration,  and 
▼arid.    J9arr  V.  IK/4  iMJ.  876. 

The  amalleat  apark  of  benefit  or  accommodation,  will  be  auffieient  to  erente  n  fa- 
lid  oonaideration  for  a  promiae.   Jiuotyn  v.  JkbLure,  4  Doll,  Rep,  886. 

An  agreement  by  a  aoretj  to  fpH>ear  a  init  againat  hia  principal,  after  he  diall 
have  paid  the  debt  of  hia  principal,  ia  a  good  oonaideration  to  aupport  a  promiae 
though  at  the  time  of  the  agreement,  the  aurety  had  no  cauae  of  action  againat  hia 
principal.  Bamaker  v.  Eberley,  2  Binn.  Rep,  506.  Jofmeo  v.  Potter,  5  Ser^  ^^R. 
Rep.  519 

Taking  and  aurrendering  a  peraoo  on  a  bail  piece,  for  whom  the  pUiotiff  wai 
bail,  in  eonaequence  of  which  the  defendant  alao  aurreodered  him  in  a  auit  in  which 
he  waa  bail,  ia  a  good  eonaideration  to  aupport  a  promiae  by  the  defendant  after  the 
aorrender,  to  pay  a  proportion  of  the  ezpenae  attending^t.  Greeveo  v.  MCaUUter, 
1  Brovme's  Rrp.  109.  S.  C  8  Binn,  Rep.  591  . 

Where  the  defendant  requested  Ji,  to  pay  money  to  B.  for  the  nae  of  the  defen- 
dant, out  of  money  of  the  plaintiff,  or  of  othera  which  waa  ezpeeted  to  be  in  hia 
banda,  and  ,4,  did  pay  the  money  of  the  plaintiff  accordingly,  the  law  raiaea  an  ot- 
aumpeit,    Bnmn  v.  Campbell,  1  Serg'.  &  R.  Rep,  176. 

Wherever  a  eonaideration,  which  ia  the  foundation  of  a  promiae,  prodocea  benefit 
to  the  one  party,  or  Injury  to  the  other,  it  will  be  auffieient  to  aupport  an  anumptU, 
Carr  v.  Gooch,  1  Waeh,  Rep,  335.  Vide  PieUPo  exr.  v.  SpUntood,  ibid.  368. 
SeottU  exr,  v.  Oobom^t  exr.  8  Mumf,  Rep.  413. 
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as  contracted  for'bj  the  plaintiff,  where  the  defendant  has  re-  Ch  n.  •.  s. 
ceived  some  benefit,  does  not  furnish  anj^defence  to  the  action ;  ^[jj^J/J'*" 


A  declaration,  fUtlng  that  the  defendant  undertook  to  eonducta  suit,  and  mit* 
nuoaged  it,  impliea  that  he  was  therefore  to  receive  a  compensation,  and  it  is  not 
competent  to  him  lo  aver  a  want  ofeoniideration.  Stephen*  v.  White,  2  fVcuh,  Rep, 
«0.  * 

An  executor  writes  to  his  testator's  creditor,  that  at  soon  as  he  can  dispose  of  his 
crops,  he  will  pay  the  claim,  or  will  let  him  have  anj  property  in  his  possession,  at 
a  fair  valuation,  this  promise  will  not  bind  the  executor  in  his  own  right,  without  an 
averment  of  assets,  a  forbearance  to  sue  or  some  other  consideration.  Taliaferro  v. 
Robb^  2  CiiWtRep.  258. 

If  the  appellant  promise  the  appellee,  that  if  the  latter  will  agree  to  have  the  ap- 
peal dismissed,  thf  appellant  will  pay  him  the  full  amount  of  the  debt,  damages  and 
coats  then  due  on  the  appeal,  and  the*  appellee  consents  thereto,  it  will  be  a  suffi- 
oient  consideration  for  a  promiae,  on  which  to  found  an  action.  Spottewoud  v.  Pen- 
dleton, ibid  20d. 

A  note  in  writing,  to  pay  the  debts  of  another,  without  a  consideration  ia  void. 
Chandler  v.  J^Teale,  2  Hen.  U  Munf,  Rep.  124. 

A  parol  promise,  by  a  father  to  his  daughter's  husband,  before  the  marriage,  is  a 
aofficient  consideration  to  sustain  a  written  agreement,  made  after  the  marriage,  if 
auch  written  agreement  be  otherwise  sufficient.  Argenbright  v.  Campbell  et  ttx.  3 
Ben,  &  Mmf.  Rep.  lU. 

A  general  acceptance  of  an  order,  bioda  the  acceptor  to  the  payee,  by  whom  the 
aame  was  taken,  for  a  6o7ia  jCJp  consideration ;  notwithstanding  the  consideration 
which  induced  the  ace«ptanee,  afterwards  tails  without  any  fault  on  the  part  of  the 
fiayee.  CortntCt  admr.  v.  Southgate,  ibid.  319.  Vide  1  Cranch*9  Rep.  443,  ap- 
pendix. 

A  letter  from  the  defendant,  to  a  third  person,  saying,  they  would  be  hia  aare- 
ties  for  130  barrels  of  com,  payable  in  12  months,  will  maintain  an  action  of  a«. 
tiifn/wt^  against  the  defendants  by  any  peraon,  who,  on  the  taith  of  that  letter,  aball 
have  given  credit  to  the  third  person.    Lawrason  v.  Muon,  3  Do.  492. 

A  promiae  by  a  merehant'a  factor,  that  he  would  write  to  his  principal  to  get  in- 
anranoe  done,  does  not  bind  the  principal  to  insure    Randolph  v.  fVare,  ibid.  503. 

A  promiae  by  an  attorney  to  his  client,  if  the  client  were  non-auited,  he,  the  at- 
torney would  pay  the  costs,  is,  without  ooosideration,  and  void.  Mitchell  ▼.  BeU^ 
Rep.  in  Co.  ofConf.  17.  Tayl.  Rep.  61. 

An  executor  ia  under  a  moral  obligation  to  pay,  when  be  has  assets,  aod  if  he  pro- 
miae, in  eonsideration  offirbearance  to  pay,  he  will  be  bound  though  there  be  no 
aaseU.    MJ^eil  v.  Quince ,  2  ffa^.  Rep  153. 

In  an  action  ni  (utttmptii^  the  declaration  most  set  forth  a  eujident  contideratioUj 
and  a  promiae  to  pay,  or  it  is  fatal,  and  not  cured  by  the  Stitute  of  Jeofaila.  Bruner 
T.  Stout,  Hardin.  Rep.  258, 

As  to  the  foree  of  a  voluntary  promiie  of  emmneipatiOQ  to  a  slave,  by  hia  master. 
Vide  BeaU  v.  Joteph,  ibid,  51, 

So  a  note  given  for  a  eonsideratioD,  which  haa  failed, eaonoc  be  enforced.  Brmon 
T.  Fort,  Martinet  Orl.  T.  R.  34. 

But  a  CoTSVAST  of  itielf  imports  a  eoosideratioa.  Umngfton  ▼.  Tremper^  4 
Johm,  Rep.  416. 

Q^ere,  lo  an  asaignroent  of  a  leasehold  interMt  under  seal,  ia  any  ooosaderaUoD 
neeessiiry.    Shephard  v.  Little,  14  Do.  210. 

Where  the  defendant  has,  without  objection  at  tlie  time,  accepted  artieles  ma* 
BofiMtored  for  him,  he  ia  not  entitled,  in  an  action  brought  against  him  for  the  price 
of  the  artieles,  to  dicw  in  evidence  that  the  workmanship  was  bad ;  but  bis  remedy 
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Part  II.     but  the  ikfendant  must  seek  his  remed  j  hj  a  cross  action  against 
^?yj^^- the  plaintiff  fbr  not  fulfilling  his  contract* 


wmild  be  bj  a  special  Mtion  on  the  ease  for  fnod  and  deceit  in  the  wQffkmaBahipu 
Everett  t.  On^  etai,t  Mate.  Rep.  101. 

If  a  tradetman,  baviog  cootraeted  to  perform  a  certain  vndertaking,  voliuitai%' 
leaves  it  anfinished,  he  ean  have  no  actiOD  against  his  employer  for  the  part  per- 
formed. Faxon  v.  Mamfield  etoL^  Mate,  Rep,  147. 

But  if  the  defendants  agreed  to  bnild  a  yessel  hy  a  certain  time,  and  the  plaintiffs 
to^od  iroo,  if  the  iron  be  not  provided  in  timc»  the  defendants  are  ezcosed  from 
not  completing  it  in  time.    Btdkky  v,  Brahnard,  9  Reet'e  Rep.  5, 

In  aiitition  for  goods  sold  and  delivered,  the  defendant  eaonot  give  evidence,  bj 
wajr  of  set  off,  that  certain  goods,  which  had  been  bought  bjr  the  defendant,  and 
oonaigned  by  the  vendor  to  the  plaintiff,  fbr  the  defendant  were  detained  by  the 
plaintiff,  and  ooosigDed  hj  him  to  other  peraoni,  Gegel  v.  Jacebjfy  5  Serg,  &  R. 
Rep,  117. 

Bat  the  defendant  may  givtfe  evidence  of  acts  of  nuUfBOMaaice  or  men  fiatanee,  by 
the  plaintiff,  and  kmnedUUelg  cwneetedvUh  thepUaniijpe  cau$e  efaeHan,  such  evi- 
dence  not  being  admitted  by  way  of  defalcation,  bat  for  tlie  parpose  Of  defeating  b 
whole,  or  in  part,  the  plaiotiff^s  eanae  of  action,  ibid. 

The  parties  are  entitled  to  reacind  a  conti-aet,  only  In  the  event  of  a  total  depar* 
tare  from  it.    PhUUpe  v.  Bmce,  1  Jnih,  .V.  P.  Cae,  S5. 

Inadequate  performance  may  be  given  in  endence  upon  an  cxectilpry,  hot  not 
Qpon  an  executed  contract,  ibid. 

A  contract  may  be  avoided  by  the  representatives  of  a  party  thereto,  on  the  ground 
of  his  having  been  drunk  when  it  was  made,  though  such  dinnkenness  was  not  occa- 
sioned by  ihv  procarement  of  the  otiier  party.  Wiggletmerth  r,  Sieere,  1  Ren,  & 
Munf.  Rep.  70. 

A  Court  of  Equity  will  annul  a  contract  which  the  defoodant  has  fiuled  to  per- 
form, and  cannot  perform  on  his  part.  SkiBem^e  exn.  v.  MayU  exrt,  4  Crondb^ 
R^.  137. 

In  an  adwn  fXaenm^aUt  under  the  general  issoe,  duress,  fraud,  and  imposition 
may  be  given  in  evidence  under  the  general  issue.  Caiubf  v.  7\e»eAe2,  S  JSool's 
Rep.l91i. 

But  under  such  a  plea  to  an  express  promise,  neither  performance  nor  any  net  of 
the  plaintiff  can  be  given  in  evidence.  Betnent  v.  Peck^  ibid.  494. 
^    tn  this  action,  if  usury  be  sp^cislly  pleaded,  and  tiie  Court  reject  the  evidence 
offered  under  such  special  plea,  it  may  be  admitted  upon  the  general  plea.  Le^  v. 
Oadeby,  3  Ctanch*e  Rep,  180.  Vkle  ITycq^v.  Longhead^  £  DaU,  Rep.99, 

In  ateun^mt  fbr  the  anaottot  of  a  note  given  for  the  price  of  Und,  defect  of  title 
or  of  the  quantity  of  land,  may  be  given  in  evidence  in  avoidance  of  the  note,  ^iufli- 
ter  V.  fTeUh,  8  JBc^'t  Rep  5SS.— Ax  Bo. 

'.The  practice  of  different  Judges  on  this  subject  has  not  been  by  any  menns  Uni- 
form. Lord  MmntBU)  is  said  to  have  held,  that  in  no  case  could  the  improper 
performance  of  the  work  be  madt  the  subject  of  inquiry  in  an  action  for  the  perform- 
aoor  of  its  ^t^  Mr.  J.  Buliu,  in  a  caae  of  Brofm  v.  Dofvitf  Tlatrnt.  Lent.  Am, 
1794,  determined,  that  where  a  booth  had  been  bndt  tor  a  stipulated  price,  the  ill 
construction  of  it  afforded  no  defence  to  an  action  for  work  and  labour.  In  the  ease 
of  Onmaidi  v.  ffMu,  above  mentioned,  where  the  defendant  bad  it  in  his  power  tn 
return  the  portrait.  Lord  Kestoh  held  the  samp  doetrintt :  but  in  that  of  JTofmen  v. 
J^MuUent  and  in  several  others  cited  in  7  Eaet,  480,  his  Lordship  held,  that  where^ 
from  the  improper  conduct  of  the  plaintiff,  the  defendnnt  had  received  no  benefit,  it 
afforded  a  defence  to  the  action.  In  another  case  of  Xing'  v.  SeeUmp  JHUdd,  SiU, 
after  Eatt,  1789,  Lord  Kavtoa  held,  that  where  a  horse  was  sold  for  twelve  gni- 


GENERAL  ISSUE.  ^qq 

The  mo§t  simple  defjence  to  a  demand  established  by  the  plain*  ^i^.  g. ,.  5. 
tiff  is  to  shew  that  it  has  been  satisfied ;  the  proof  of  which  lies    FBjment. 
wholly  on  the  defendant    This  may  be  done  either  by  payment  — — — i- 
of  money,  or  by  the  delivery  of  some  other  thing  in  satisfaction 
of  the  debt    In  the  laat  case,  the  defendant  mast  prove  the 
agreement  of  the  plaintiff  to  accept  the  thing  in  satisfaction,  and 
that  it  was  so  delivered  by  the  defendant,  and  accepted  by  the 
plaintiff.    In  answer  to  this,  it  will  be  open  to  the  plaintiff  to 
prove,  on  his  part,  that  the  thing  delivered  was  not  intended  to 
be  a  complete  satisfaction,  but  only  a  partial  payment(/)  Where 

ness,  and  warranted  •chiimI,  and  the  defendant  had  paid  three,  thn  defendant  in  an 
aetioQ  for  the  priee  of  the  horM,  might  prove  the  antoundneai,  and  that  a  guinea  and 
a  half  was  the  full  value  of  it.  The  cases  on  the  sabjeet  were  all  (etoept  that  last 
cited  in  this  note)  brought  before  the  Court  in  a  late  case  of  Batten  v.  Butter,  7 
Eaet,  479,  TVm.  46  Oeo.  S»  where  the  plaintiff,  a  carpenter,  having  contracted  to 
make  some  buildings  on  die  defendant's  farm  (the  defendant  finding  timber)  per- 
formed the  work  so  badly  that  it  fell  down,  and  the  Court  determined  that  this  fact 
might  be  given  in  evidence  on  the  quantum  meruit,  though  no  notice  had  been  given 
to  the  plaintiff  of  sOch  a  defence.  And  Lawekbcv  and  La  Blamc,  Justices,  inti- 
mated an  opinion,  that  even  in  cases  where  the  plaintiff  stipulated  for  a  eertsin  price, 
if  the  defendant  gave  previous  notice  of  such  his  defence,  he  m^t  be  permitied  to 
shew  that  the  plaintiff  had  not  entitled  himself  to  that  price,  by  performing  the 
woik  according  to  his  agreement.  The  Common  Pleas,  however,  in  Hilary  Term 
preceding,  held  that  the  negligence  of  an  attorney,  in  not  opposing  the  jostificutioa 
of  bail,  could  not  be  made  the  ground  of  defence  to  an  action  on  his  bill.  In  that 
ease  the  Chief  Justice  said  he  would  not  go  the  length  of  saying,  that  in  no  case 
could  negligence  in  the  party  suing  be  used  as  a  defence  to  the  action,  though  he 
thought  it  could  onlv  be  used  where  the  negligence  had  been  such,  that  the  partj 
for  whom  the  work  was  done,  had  thereby  lost  all  possibility  of  benefit  from  such 
work  I  but 'that  was  not  the  case  there,  since  a  jugdment  had  been  obtained,  and  ita 
fraiis  might  thereafter  be  had  tiy  the  defendant.  Mr.  J  KooKi  appeara  also  to 
have  taken  the  dittinctiou  between  the  case  of  a  partiul  benefit  and  nonn  at  all  being 
rendered  to  the  defendant  i  but  the  other  Judges  (Heath  and  Crahbb^)  seem  t6 
have  been  of  opinion  that  no  degree  of  negligence  could  tumish  ■  dtfi-nce,  bfit  that 
it  must  be  made  the  subject  of  a  eroas  action.  Tempter  v.  JftLachian^  S  Bot  (i 
Put  Jf.  R  136.  Vide  Farnrmrih  v.  Cianand,  Ccmpb,  J^T,  P.  38.  Fither  v.  So* 
nmda,  ibid.  190.  In  the  first  of  which  Lord  fiuxaBoBovsH  held,  that  a  man  being 
employed  to  build  a  waU,  and  having  built  it  so  inartificiaUy  that  it  was  r>bliged  (o 
be  taken  down,  was  not  entitled  to  r«co*er  any  thing  for  his  work ;  but  that  if  ihS 
wall,  as  it  then  atood,  might  be  taken  down  an<l  re*built  with  the  aam*  materials  at  • 

less  expense  than  it  could  without  them,  the  plaintiff  was  entitled  to  recover  jMit 
tanto.  And  in  Lema  v.  Co»grai>e^  2  Tauni,  8,  ic  was  hoiden,  that  in  an  action  Ott 
a  bankerli  check  given  as  the  price  of  a  hotse,  which  the  plaintiff  knowbig  to  be 
UBSOund  had  warrante<l  sound,  the  defendant  having  tendered  ba^k  the  horse,  might 
■Bake  the  breach  of  warranty  a  defence  to  the  action. 

(1)  In  an  action  oo  a  note,  under  the  plea  of  payment,  aecord  and  satisfaetkm  eaiH 
not  be  given  in  evidence.     Church  v.  Bhadee,  1  Beofe  Brp.  141. 

A  note  ia  not  an  extinguishment  or  pajment  of  a  precedent  debt,  unless  there  be 
an  express  iignsement  to  accept  it  in  fiayinent,  and  to  take  the  risk  of  the  solveoejr 
of  the  maker.   Tode^  T.  Barber,  5  /ohm.  Rep.  fi8.    Mmra^  f.  Qtfwenmsr  tt  oLffi 

SG 
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Part.  IT.  tbe  payment  is  in  money,  after  the  day  of  payment  is  past,  no 
Payraeot.  ^^^^  question  can  arise,  for  the  payment  of  a  less  sum,  after  the 
.  promise  is  broken,  can  never  be  set  up  as  a  discharge  of  a  greater, 

tout  5  East/  though  accepted  by  the  creditor  as  such,  unless  he  execute  a 
^^'  formal  release  under  seal.    In  this  case,  therefore,  only  two 

questions  can  arise ; 
1st  The  fact  of  payment. 
Sd.  The  application  of  the  money  paid. 
The  fact  of  payment,  if  made  to  the  plaintiir  in  person,  and  a 
receipt  on  a  proper  stamp  were  given,  is  proved  by  evidence  oi 
the  plaintiff's  hand  writing :  in  other  casea  it  is  generally  proved 
by  the  testimony  of  some  person  who  was  present  when  the  mo- 
ney was  paid.    But  the  fact  of  payment  may  be  preaumed  from 
circumstances  without  any  direct  proof.    Mere  length  of  time 
(1)  Ante,  47.  ^^^U  ^^  ^^  have  before  observed,(l)  afford  in  many  cases  a  pre- 
sumption of  payment;  and  on  a  similar  principle  Liord  Rentoit 
held,  that  proof  of  the  plaintiff  and  other  workmen  having  come 


Johfu.  Cat.  438.    Herring  y  Sanger,  S  D9.  71.    Sehermerhern  et  al.  ▼.  Lainea  et 
al.  7  John*.  Ri-p.  31 1 .    Johmen  ▼.  Weed  et  al.  9  Do,  310. 

Vide  JRcUiie  v.  Debruiz,  1  Hayw,  Bepi  4S0. 

But  the  acceptance  of  a  negotiable  note,  on  account  of  a  prior  debt,  h  prima  facie 
evidence  of  satisfaction  ;  and  thf  plaintiff  cannot  recover  on  the  old  debt  without 
aheving  the  notf  to  have  been  loat,  or  producing  and  cancelling  it  at  the  trial. 
ffolmee  et  al.  v.  D'Camp.  \  Jofme.  Rep.  34.     Piniard  ▼.  Tuckington,  10  Do.  104. 

In  Penmyhama^  there  being  no  Court  of  Chancery,  in  order  to  prevt- nt  the  fail- 
iu*e  of  jostiee,  the  defendant  in  an  action  on  a  bond,  under  the  plea  of  payment, 
may  prove  mistake  or  want  of  consideration.  Swifi  v.  Haxokitu  et  al.  \  DaS. 
Mep  17. 

In  a  ecirefadat  per  mortgage,  he  may  shew  an  eviction  by  title,  paramount  lo  the 
plain  irs.  Steinhaner  v.  Whiiman,  1  Serg.  ^  R.  Rep.  438.  Oirt  v.  7%e  exre.  of 
JPaiaer,  5  Do.  901. 

And  under  the  plea  4lf  payment  with  notice,yrau<f  either  in  the  execution  or  eon* 
aideration  of  a  bond,  may  b<  given  in  evidence,  and  the  plea  of'/aynum^  unifttered, 
&c.'*  ia  not  necessary.    BoHng  v.  Shipperiy  2  Binti,  Rep.  154. 

The  rule  of  the  Pennayhfarda  law  has  been  adopted  in  Circuit  Court,  that  under 
the  pl0a  of  payment  with  leave,  evidence  may  be  given,  which  shews  thnt  ex  itquo 
et  bono^  the  plaintiff  ought  not  to  recover.  Latapee  v.  PechoUer,  April,  1808^  M. 
S.  Rep. 

In  debt  on  bond,  the  receipt  of  a  sum  smaller  than  the  amount  of  the  eonditioD, 
md  an  acknowledgment  of  full  saitsfactioQ,  are  good  evidence  under  a  plea  of  pay- 
meni.    Benilerton  v.  Moore^  5  Cramch**  Rep  11. 

Under  the  plea  of  pavment  in  auumpdt,  a  set-off  cannot  be  given  in  evidenoe. 
Evam  V.  .,\orrM,  ibid,  411. 

A  bond  will  be  deemed  an  extinguishment  or  payment  of  a  prior  simple  oontmct. 
The  State  v.  Gordon,  1  Bay^e  Rep.  491 

When  keeping  a  note  un  onrtasonable  length  of  time  will  be  presumed  payment. 
Pont*  exrt.  v.  JTe/Zy,  3  Hatfw  Rep.  45     Ante,  30^2,  n.  (a) 

T^o  |«ertons  were  joinf  owners  of  a  hog«U>  ad  ot  rum,  and  the  Sheriff,  by  vlfetoe 
of  an  excciition  against  one  ol  thcD,  <  izi^d  the  rum  and  sold  the  whole  to  the  de- 
fendant ;  in  an  action  of  trover,  brought  by  the  of Aer  joint  owner,  it  was  held,  that  a 
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regularly  to  receive  their  wages  from  the  defendant  at  stated  Cb.n.  s.  5. 
times,  and  the  plaintiff  never  having  been  heard  to  complain    P")"**^"** 
that  he  had  not  been  paid,(l)  was  presumptive  evidence  of  pay-  ' 

meat  in  an  action  brought  at  a  distant  time  afterwards.    If  the  Novosi^e^sb' 
money  be  paid  to  a  servant,  or  other  third  person,  for  the  use  of  j^B*P- ^>  P* 
the  plaintiff,  it  must  be  shewn,  in  addition  to  the  fact  of  pay- 
ment, that  the  person  to  whom  the  payment  was  made,  had  ei- 
ther a  general  authority  to  receive  money,  as  being  accustomed  to 
receive  it  in  the  plaintiff's  shop,  or  the  like;  or  else  that  he  had  a 
particular  authority  for  the  occasion. (u)  As  where  a  man  sends  a 
horse  to  a  fair  to  be  sold,  the  presumption  is,  that  he  means  to  en- 
trust the  person  who  has  the  horse  rather  than  a  mere  stranger 
with  the  money,  and  therefore  payment  to  him  is  payment  to  his 
"principal. (2)  So  where  a  broker  sells  the  goods  of  •^.  to  ^.  without  (^)  Anon.  12 
naming  his  principal,  and  gives  the  usual  bought  and  sold  note  to  ^ 
the  buyer  and  the  seller,  and  the  buyer  afterwards  pays  him,  this 
is  payment  to  the  principal  ;(d)  and  if  the  buyer»  having  bought /3)F«?eno  v. 
other  goods  of  the  same  broker,  pay  him  generally,  on  account,  ^  ,,^p"^^''m 
sum  of  mo&ey  more  than  sufficient  to  satisfy  one  demand,  but  not  * 

enough  to  discharge  both,  each  of  the  sellers  must,  in  case  of 
the  insolvency  of  the  broker,  apply  a  proportionable  share  of  the 
money  received  by  the  broker  towards  the  discharge  of  his  debt, 
and  can  only  recover  the  balance.    Payment  to  the  plaintiff's 
attorney,  after  he  is  privately  changed,  without  leave  of  the 
Court,  is  also  a  good  payment  to  the  plaintiff  ;(4)  but  payment(4]  Powell  v. 
to  a  country  attorney,  to  whom  he  who  is  properly  concerned  3|||^'  g 
for  the  plaintiff  sends  a  Writ  for  the  mere  purpose  of  getting  it 
executed,  is  not  sufficient  ;(5)  neither  will  a  payment  made  to]7^ci(%|o^J 
an  attorney  on  record,  but  who,  in  fact,  was  never  employed  by  I^^S*  <^* 
the  plaintiff,  discharge  the  defendant,(6)    9o-  that  in  all  these(6)RobM>nv. 
cases  the  defendant  should  be  prepared  to  shew  that  the  A^^^M^'n^^^^ji  ^' 
ney  was  employed  by  the  plaintiff.(x)  ^' 

releaae  of  ^U  Mtioot  to  the  Sheriff  by  the  plaintiff,  wh  no  bar  to  tKe  aetion  againiC 
the  defendant.     F^'Si»n  et  dL  ▼.  Reed^  3  Jahtu.  Rep.  175. — Am  Eo. 

(u)  Payment  to  one  partner  b  a  pnyment  to  all  the  oo-partnenhip,  anlen,  peiv 
haps,  where  iti«  forbidden  by  the  company.  Scott  v.  TVenf,  1  IfotA.  Rep,  101.  & 
^.  Stack  Y.  JSM,  1  Hatfm  Rep.  S75. 

A  payment  to  a  elerk  of  the  party,  (whieh  elerk  i^eeeifed  it  in  the  umal  eoune  of 
bosineM,)  is  a  payment  to  the  party  himself.  iHd, 

A  payment  to  the  partner  ol  one,  who  was  the*  oreditor's  attorney,  hot  not  joineil 
ia  the  power  of  attorney,  is  not  payment  to  the  prineipal.  Brvrnn  ▼.  BuU,  3  MuMt 
Hep.  811. 

(x)  In  Virginia^  it  has  been  mled,  that  a  payment  to  an  attorney  at  law  k  good 
00  the  custom  of  the  coantry,  particular!)  if  he  haye  possession  of  the  specialtf. 
JShubon  V.  Joknton,  1  fVaefi.  Rep.  16.  Branch  v.  Bumletf,  1  Call.  Rep,  147. 
JI^JReaY.Br9wn,9Mtnf.Bep.A3.    Wiltimi.  Siokct et aL  Mh.  iS5. 
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Partn.        U  a  bill  of  exchange  be.jiaid  bj  the  defendant  to  the  plaintiff', 

PMymenu    |^q^  ^j,^  plaintiflf  ih  guiltj  of  negligence  in  not  giiring  notice  of 

""^"'^'^  its  dishonour,  this  will  be  considered  as  payment.    But  where 

the  promissorj  notes  of  a  banker  were  given  in  payment  for 

goods  at  the  time  of  the  purchase,  which  notes  afterwards  turned 

out  to  be  of  no  value,  on  account  of  the  banker  having  then 

stopped  fayment,  it  was  held  that  this  ivas  no  satisfaction  of 

the  debt,  unless  the  seller  expressly  agreed  to  run  the  risk  of 

w  ^Mort"?"  ^^^^^  being  paid.(l)    If  the  creditor  desire  bis  debtor  to  remit  a 

T.  Eep.  S4.    bill  by  the  post,  and  the  letter  containing  it  miscarry,  the  cre- 

(S)  Warwio    ^^^^^  mu9t  Stand  to  the  Joss.(2)(y)    But  in  such  a  case  it  has  been 

V  Noiikes,     held,  that  the  delivery  of  the  letter  to  a. bellman  in  the  streets 

Cu^67.^'  ^  A^^  ^^^  ^^  ^  regular  receiving  house,  is  not  a  compliance  with 

the  directions  of  the  creditor,  and  that  in  case  of  its  miscarriage 

when  so  delivered,  the  loss  will  fall  on  the  person  so  impro- 

(9)H«vkiDs  perly  sending  it.C3)     On  the  same  principle  it  would  probably 

p   k^'r  '    be  held,  that  the  sending  of  bank  notes  uncut  would  not  dis- 

186.  ^  charge  the  debtor,  where  he  was  directed  in  general  terms  to 

remit  by  the  post,  because  amongst  prudent  people  it  is  usual 

to  cut  such  securities  in  halves,  and  send  them  at  different  times. 

In  case  the  creditor  gave  no  specific  directions  as  to  the  mode 

of  remittance,  the  proof  of  putting  the  letter  containing  the  bills 

or  notes  into  the  posl^  would  be  prima  faeie  evidence  of  their 

safe  arrival ;  but  this  might  be  answered  by  proof,  on  the  part 

of  the  creditor,  that  the  bills  or  notes  got  into  other  hands,  and 

were  received  by  some  person  with  whom  he  had  no  connection. 

The  mere  circumstance  of  the  defendant  having  drawn  a  check 

on  his  banker,  payable  to  the  plaintiff  or  bearer,  affords  no  proof 

of  payment,  because,  being  payable  to  bearer,  it  does  not  appear 

that  it  was  ever  ui  the  hands  of  the  plaintiff;  but  if  he  endorse 

his  name  on  it,  this  is  sufficient  to  call  upon  him  to  shew  that 

(4)Bggv.      it  was  paid  on  some  other  account*(4} 

finrneit,  S 

Etp.  Cm.  IS6.  ■  ^ — 

Uoder  partieular  oireamsUDces,  the  above  nile  ipgbt  not  apply  { as  if  notice  were 
given  that  no  such  pow«T  was  Tested  in  the  attorney,  ibid.  Vide  Denton  ei  aL  ▼. 
JVbyf«,6Jo^fi«.  Ae^.  896.— Ax.  Ed.      . 

(y)  A  Sheriff  hsving  an  execution  in  his  hands,  and  the  return  day  being  pasKd, 
the  creditor's  attorney  writes  to  the  Sheriff,  presuming  him  to  have  the  money, 
and  requests  him  to  send  it  to  him  by  msil ;  at  that  time  the  Sheriff  had  not  receiv- 
ed the  mooe>  ;  several  months  after  he  received  it  and  put  it  into  the  post-office,  di- 
rected to  the  creditor's  atromay,  to  whom*  it  was  never  delivered.  In  an  actiflu 
■gainst  the  Sheriff,  it  was  held,  that  the  money  was  sent  at  his  own  risk,  though,  if 
he  had  s*'nt  it  on  receiving  the  attorney's  letter,  it  would  have  been  at  the  risk  of 
the  creditor.    Wakefield  t.  JJUhgov,  3  Maa9,  Rep,  249.— Ax.  E^. 
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As  t»  the  application  of  money  paid*  the  rale  is*  that  Ihe  per»  cb.  U.  s.  s. 
son  paying  may  direct  the  application  of  it ;  and,  therefore,    P»yment. 
where  there  are  more  sccoants  than  one  between  a  debtor  and  ' 

hia  creditor*  as  for  instance,  one  debt  on  a  bond,  and  another 
on  a  simple  contract,  if  the  debtor,  when  he  pays  a  sam  of  mo* 
ney,  declare  that  he  pays  it  specifically  on  either  of  these  ac» 
counts,  the  creditor  cannot  afterwards  place  it  to  the  ot]ier.(l)(z}  (0  '^°'*- 
But  if  the  payment  be  general,  and  no  specific  application  made 


(z)  In  CoftnecHhU,  the  genera]  rale  is  settled,  that  he  who  pays  the  raooej  has 
•  right  to  rlircct  the  application,  if  there  he  several  duties  to  which  it  may  be  ap- 
plied ;  but  if  he  neglect  to  4»  it,, the  person  receWiag  it  nay  make  his  eleotioo. 
XiMgam  et  al,  ▼.  BurtxtO,  Kirb.  Hep.  326.  Gwmn  et  ux,  v.  WhUaker^t  adnm.  I  Bar. 
&  Johns.  Rep.  754. 

So  ill  A^rw  York,  Mann  ▼.  Manh^  8  Cmnet*  Rep.  09.  Coleman  U  Cainet* 
Cat.  in  Prac.  365. 

So  in  JV*.  Carolina^  Ray  v.  Manner^  8  Bayvf^  Rep.  385. 

The  same  nile  was  recognised  in  the  Supreme  Court  of  the  UmUdStcUee.  Mayor 
C^c.  of  Alexandria  ▼.  Patten^  4  Cranch'o  Rep.MT. 

But  where  a  cre«litor  has  two  demands  against  bis  debtor,  and  the  debtor  pays 
a  sum  of  money,  withnot  directing  to  which  it  shall  be.  applied,  if  the  amount  paid, 
exceeds  one  of  the  wdemands,  and  is  ezMtly  equal  to  what  remains  due  on  the 
other,  it  will  be  considered  as  having  been  paid  in  discharging  that  other.  Robert 
et  al.  ▼.  Gamiet  3  Caineo*  Rep.  14. 

If  the  debtor  neglect  to  make  the  application,  at  the  time  of  payment,  the  elec- 
tion IS  then  east  upon  the  credftor,  yet  It  is  incumlmi  on  him  in  such  a  case,  to 
make  a  lecent  application  by  entries  in  his  book«  or  papers,  and  not  to  keep  par- 
lies and  securities  in  sospenst*,  at  Interest,  governed  by  events,  may  dictate.  Billet 
al.  ▼.  SovtherlamTo  exr§.  1  Wdth.  Rep.  166.  Vide  Thompoon  t.  Davenport  et  al. 
ibid.ltU 

A  payment  ought,  in  the  first  instance,  to  be  applied  to  the  discbarge  of  the  la- 
terest  aecrord,  and  U  a  balance  ef  payments  remains  due,  then  to  deduct  it  from 
the  principal.  AVM  v.  Mallett^  8  ffayw.  Rep.  151.  Fraxier  ▼.  Bjfland,  1  Bar. 
^  John*.  Rep.  98.    Tracy  v.  H^ikoJ',  I  Doll.  Rep.  184. 

If  the  debtor  is  indebted  on  mortgage  or  bond,  and  simplf  contract,  and  when  he 
nuikea*  payment,  should  neglect  to  apply  it,  the  law  will  make  application  of  it  in 
the  way  most  advantageous  to  the  debtor,  that  is  to  the  mortgage  or  hood.  Owian 
et  ux.  ▼.  9l'hitaker*a  adme.  1  Bar.  U  Johne.  Rep.  754. 

lineitber  debtor,  nor  creditM-,  baa  made  the  application  oi  tha  payments,  the 
Gooit  will  apply  tbem  to  the  debts  for  which  the  security  is  most  prooariotts.  I^eld 
otaL^.  Bollandet  al  6  Cran^e  Rep.  8. 

A  payment  lor  which  a  receipt  ia  given  to  a  person  in  his  own  name,  is  evidenca 
of  payment  on  hia  nw«  account,  and  that  it  was  not  mad*-  on  account  of  a  debt  due 
from  him  and  another,  though  there  do  not  appear  any  directions  to  apply  it  to  the 
aeparste  account  i  and  this  infercooe  will  be  drawn,  especially  if  such  pajrment  be 
for  the  exact  amount  of  a  balance  doe  from  himself,  and  would  exceed  ibe  joint  debt. 
Mebert  et  al.  v.  Garrde,  b  Catnee*  Rep.  14. 

In  South  Carolina,  it  has  been  decided,  that  where  money  is  paid  on  aeoooot  of 
thre'  bonds  generally ,  and  more  than  enough  to  pay  (jff  th<*  two  firat,  those  two 
abad  be  coasKlered  exiinet  under  (he  depreciation  Ittw^  and  the  balance  shall  beear- 
riefi  to  the  credit  ot  ifae  third  bond.  £rr«.  of  Bager  ▼.  Mocquet,  1  MayU  Rep» 
407^— Ak.  Eo. 
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Part  n.     by  the  debtor  at  the  time  of  payment,  the  creditor  maj^  unless 
Payment.    |q  cases  vhere  the  debtor  is  indebtecf  in  different  characters,  or» 
^       having  ceased  to  be  a  trader,  subjected  himself  to  the  operation 
of  the  bankrupt  laws,  or  where  the  interest  of  third  persons 
would  be  affected,  place  the  money  paid  to  which  account  he 
pleases.     Thus  where  the  plaiotiff  served  the  defendant  three 
years  under  an  indenture,  and  three  more  under  a  simple  con* 
.    tract,  having  during  both  periods  received  goods  and  money  ge* 
nerally  oh  account  of  wages,  the  whole  of  which  receipts  would, 
if  placed  to  the  account  of  the  first  service,  be  more  than  sufficient 
to  satisfy  it,  but  which  were  all  blended   in  one  account.     He 
afterwards  brought  two  actions,  the  one  in  covenant,  the  other  in 
assumpsit,  upon  which  the  defendant  attempted  to  appropriate 
so  much  of  the  payment  as  was  sufficient  to  satisfy  the  first  ac- 
count, to  the  action  of  covenant,  but  the  Court  held,  that  the 
plaintiff  had  his  election  to  ascrit>e  to  the  second  debt,  for  which 
he  had  the  worst  security,  the  money  received  during  the  second 
(1)  Peten  v.  period,  and  might  therefore  recover  in  both  actions.(l)  But  where 
Anderson,  5   ^q^  account  is  With  the  debtor  in  his  own  right,  and  the  other  as 
executor,  the  law  will  consider  the  payment  as  made  on  account 
of  himself  individually,  and  will  not  permit  the  creditor  to  apply 
(3)  Goddard  it  to  any  Other  account.(2)    So  where  a  trader  being  indebted 
Stra°U94.     P*y*  money,  and  after  leaving  off  trade  contracts  a  further  debt, 
and  makes  further  payments,  if  nothing  be  said  as  to  the  applica- 
tion, the  law  applies  the  payment  to  the  first  debt,  so  as  to  pre- 
vent the  creditor  from  taking  out  a  commission  of  bankruptcy* 
if  sufficient  has  been  paid  to  reduce  the  debt,  contracted  while 

(3)  Meggot  r.  ^^^  p&rty  was  a  trader,  under  tOO/.(S)  for  it  shall  be  intended  that 
Mills,  iLord  the  party,  who  made  the  payment,  did  not  mean  after  he  had 
Dawe  V.  '  ceased  to  be  a  trader,  that  the  old  debt  should  remain  unextin- 
p"  k*^°c  **'   g^^shed,  so  as  to  make  him  liable  to  the  bankrupt  laws. 

64,  as  ex-  Again,  where  Jl,  having  dealt  for  a  long  time  with  B.  and  C, 

5  Taont  602  **  partners,  not  knowing  that  they  had  a  third  partner,  furnished 
them  with  goods,  and  received  money  on  account  generally,  con- 
tinuing the  same  course  of  dealing  after  the  secret  dissolution  of 
the  partnership,  after  which  some  bills  paid  during  the  partner- 
ship were  dishonoured  and  delivered  up  on  new  good  bills  being 

(4)  New-  P^^^  ^^  ^^^^  ^^  ^^^^  9  it  was  holden,(4)  that  such  delivery  up  of 
marsh  V.Clay,  the  old  dishonoured  bills,  upon  receipt  of  the  now  good  ones, 

was  evidence  of  a  particular  appropriation  of  such  new  bills  in 
payment  and  discharge  of  the  old  debt ;  and  that  the  secret  third 
partner  might  avail  himsel/  of  such  discharge,  in  an  action  against 
himself,  jointly  with  B.  and  C.    Lastly,  where  a  person  keeping 


GENERAL  ISSUE.  ^£5 

cash  With  a  banker,  deposited  with  him  the  note  of  a  third  per-  Ch.  n.  s.  d. 
son  for  a  sum  of  monej,  telling  him  at  the  same  time  that  it  was    ^^"^^<>t* 
a  note  made  for  his  accommodation,  and  afterwards  paid  a  sum  ' 

of  money  into  the  banker's  hands  without  making  any  specific 
appropriation  of  it.  Lord  Kenton  held  that  this  money  must  be 
placed,  as  far  as  it  would  go,  towards  the  discharge  of  the  then 
existing  debt,(l)  and  that  the  banker  could  not  hold  the  maker Ci)Ham- 
of  the  note  responsible  for  more  than  the  balance  remaining  ^^^KwyJiy^* 
at  the  time  of  such  payment,  though  he  afterwarda  trusted  his  sEtp.Cus.ee. 
debtor  with  a  further  sum  of  money. 

The  most  ordinary  special  pleas  are, 

1.  A  set-off  of  a  debt  due  from  the  plaintiff  to  the  defendant 

fi«  The  Statute  of  Limitations. 
.  3.  A  tender  of  the  money  before  th<&  commencement  of  the 
action. 

As  to  the  first,  it  should  be  observed,  that  where  a  particular     Set-ofT. 
sum  of  money  is  received  by  the  defendant,  who  is  entitled  to 
retain  a  part  of  it  for  his  labour ;  or  the  plaintiff  agrees  to  mo- 
ney being  retained  by  the  defendant  to  satisfy  himself  some 
other  demand ;  thes^  are  not  properly  matters  of  set-off,  but 
are  evidence  under  the  general  issue  as  payment.(2)    But  where  (3)  Dtia  v.^ 
it  becomes  necessary  for  the  defendant  to  have  recourse  to  the^js^.*''      ^^' 
Statute  of  Set-off,  he  must  prove  the  same  facts  in  support  of 
his  counter  demand,  as  if  he  himself  were  plaintiff  in  another 
action ;  and  if  he  has  not  pleaded  his  set-off,  but  giving  notice 
of  it,  he  must  be  prepared  to  prove  the  delivery  of  such  notice. 
A  set-off  can  only  be  made  where  both  the  plaintiff's  and  de- 
fendant's demands  are  certain  and  liquidated.(a) 


(a)  lit  Mu9achu9ett9,  a  (K^mand  irhieh  the  dpfendant  it  eotitled  to  aet  off,  oil- 
ier the  Stat,  of  17ys,  c.  75,  «.  4,  raati  be  torh  a  drm^nd  aa  haa  ariaeii  from  trant- 
aetiona  between  the  partiea  on  the  au'it.     Hottand  t.  MtUctpeace^  %M.at^.  Rep  Alt, 

Dealings  between  the  partiea  to  the  reeord  only  can  br  a*-!  off.  Prior  v.  Jacockw, 
t  Mma.  Com.  169. 

The  deeiaiona  in  JVhv  F^Hb,  aeem  different.  Cainet  v.  Britban  et  a/.  13  Johm, 
Hep.  9. 

In  TVnfMyfooina,  debia  which  can  be  aet  off,  maat  be  aoeh  aa  are  due  in  the  aarae 
right.  Darroch*9  exn.  t.  HoyV  admn,  S  Featei*  Rep,  iOt.  ZhinAtH  ▼.  Calbraith, 
1  Mrmmee'  Rep.  48. 

Bat  it  ii  not  eaaential  to  a  aet-off,  that  th«*  defendant  ahoold  be  able  to  aue  for  the 
demMid  in  bia  owo  name.    Mttrray  ▼.  WWiamten^  S  Binn.  Rep,  195. 

It  raaf  be  either  bj  or  Hgaio%t  an  exeoator  or  adminiatmtor.  ibid, 

Wbethr  after  a  ferdicl  agatnst  the  deftndant  aa  executor,  be  eao,  on  motion,  be 
allowed  Co  aet-off  againat  the  amnnnt  or  debt  due  to  him  peraooally  by  the  pbiniiff, 
for  vfcwb  he  has  obtained  jadgnent,  dubiUUur.  Wain  ▼.  Anthony,  5  Serg,  U  R, 
Jiep,i69. 
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Pait.  IT.        The  Statute  of  LitnU^HonM  is  pteftded  in  two  forms ;  as*  first, 
lIl^^uUoM.  ***  ^^  defendant  did  not  underUke  within  six  years  next  be- 


The  Sutute  of  Set-Off,  is  (o  be  liberal!  j  ezpouoded,  Co  adTtnoe  jiutioe  and  pre- 
vent cireuity  of  acUon.     Tuttle  v.  heebee,%  Johna.  Rep*  118. 

liquidated  debit  may  be  set  off,  bat  not  thoae  whieh  are  vnUqmdaied,  Webb  v. 
Fitch,  1  Rootle  Rep.  177.  Bmm  ▼.  Cuming^  S  Cainee*  Rep,  93.  KachtinetetL  ▼. 
Mulhalton  et  aL  %DaU.  Rep,  3S7.  S.  C  1  Yeatee'  Rep,  571.  StUet  ▼.  Donaldeon, 
ibid.  364.  S.  C.  2  Yeate9^  Rep.  105.  Hogg  t.  Mhe^  1  Hayw.  Rep.  471.  Rep.  in  Co. 
•f  Conf.  1.  nr9iford  y.  Oreenlee,  ibid  78.  Oibbet  ▼.  MitckeU,  3  J^^'t  /2e/».  351. 
JHofmon  ▼.  Hart^Hard.  Rep.  150.  Toy^y.  5foul«  1  Coxe*9  Rep,  53.  S^oc^  ▼. 
Morfird,  1  ^t«A.  Jl{tf)k.  306.  feeler  v.  ^d^unt,  3  Cainea^  Rep.  84.  Baskhunt  m 
al  ▼.  Bayard,  3  Teate*'  Rep.  153. 

An  officer  b  empowered  to  set-off  one  ezeeotioo  against  another  between  theaame 
parties,  and  both  in  his  hands  at  the  same  time.     Cuiver  v.  Pearly  I  T)fL  Rep,  tS. 

The  penalty  of  a  bond  etnnot  be  setoff,  bot  the  ium  actaally  due.  BurgeM  v. 
Tucker^  5  Jokna.  Rep.  105. 

The  defendant  eannot«»et  off  a  elaim  for  bad  debts,  made  by  the  miaeandoet  oT 
the  plaintiff  in  selling  the  defendant's  goods  as  factor,  the  plaintiff  not  haTiog  gua- 
ranteed those  debts ;  bat  sueh  miseonduet  is  proper  to  be  inquired  into  a  suit  foe 
that  pocfKite.     WinchetHer  v.  Hockley,  3  CranchU  Rep.  343. 

A  diebt  r^ndf-red  certain  by  judgment  may  be  set  off,  even  though  in  a  different 
Court.  Schermerhom  ▼.  Schemurhom,  3  Cames^  Rep.  190.  Devey  ▼.  Roger,  S 
Johtia.  Rep.  847.  J^oble  v.  Howard,  3  Hayw.  Rep.  \t. 

Sed  vide  ^rf werfon  y.  Barria,  I  Johna.  Rep.  144.  Goodenorar.  Butirick,  7 
Maaa.  Rep.  140.  Makepeace  y.  Coatet  etaLS  Do.  451.  Greene  admr.  ▼.  Batch, 
li  n^.  195. 

A  Cmuft  oCXsn?  allows  set  -off  of  jodgroentser  jrattd/  but  Courts  of  JEjiBiry  asa 
matter  of  right  Simaon  ▼.  Hart,  14  Johna.  Rep.  63. 

An  award  for  the  payment  of  money  may  be  set  off.  Burgeaa  j.  Tucker,  5 
Johna.  Rep.  105. 

A  debt  not  dae  at  the  time  of  the  oommeneement  of  the  action,  eannot  be  set  off, 
Bull  ▼.  Bipktna,  7  Johna.  Rep.  32.  Reed  ▼.  Ingraham,  3  BatL  Rep.  505.  S,  C.3 
TeaUa*  Rep.  A97.  J^  Dull.  Rep.  \66.  TubervUk  v .  Selj,  Q  IVaah.  Rep.  61.  Bam- 
thorn  V.  Roberta,  Hard  Rep.  70.  Carpenter  v.  Bntteffieid,  3  Johna.  Caa,  145. 
Jeferaon  County  \.  Chapman,  19  Johna.  Rep.  333. 

In  Pennaylvania,  an  equitable  demand  may  be  set  off.  Murray  ▼.  yyiflyaaum, 
8  iSl'nn.  Rep,  135. 

/»  wAo/  atdta  aet^jfs  viU  be  aUonoed. 

In  Connecticut,  on  a  hearing  in  damages  on  a  note  whieh  is  defiuilted,  a  alaun  on 
the  ground  ol  another  agreement  by  the  defendant  eannot  be  set  off.  PhUUpe  ▼. 
Balaey,  I  RooVo  Rep.  194.    S  P.  Branch  > .  RUey,  ibid.  541. 

In  a  hearing  in  damages  in  an  action  ot  covenant,  the  Court  will  not  allow  a  set- 
off of  mutn  «1  oovenants.     Cochran  t.  IMceater,  3  RooVa  Rep.  348. 

In  an  action  brought  by  th^  Oommtfweaith  of  Pennaytvmia,  a  set-off  was  refus- 
ed.    Commonwealth  ▼.  Matlack,  4  Ball  Rep.  303. 

Tht  assignee  of  a  policy  of  insurnnpe,  takt- s  it  subjeot  to  every  set-off  that  existed, 
as  between  the  original  parties,  l>efnre  the  assignment.  Gottrdon  v.  Ina,  Co,  of 
JV.  America,  3  Teatea'  Rep.  337.  1  ^fin.  Rep,  430,  tfi  note.  Rouatet  ▼.  ha.  Co. 
e/JV.  »^meriea,  ibid.'A29    » 

So,  though  it  be  an  open  policy,  and  the  claim  be  for  a  partial  loia.  Rouaaei  ▼. 
ha,  Co,  JV*.  Jtmerica^  ibid. 
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fore  the  commencement  of  the  action ;  or,  §econdl j»  that  the  Ch.  n.  t.  s. 
cause  of  action  did  not  accrue  within  that  time.    The  last  form  LmiutioM. 


A  aet-ofTto  an  open  poliey  of  ioiomnce  eaonot  be  allowed.  Oordon  ▼.  Samne,  S 
Johru.  Rep.  150. 

A  set-oflTis  not  adrn'mible,  where  the  demand  againtt  the  plaintiff  ariaes  from  tn 
aet  done  by  him  6f  a  tTtiotu  nature.     Go^d  ▼.  Jacoby,  5  Ser^.  6f  R.  Rep.  188. 

Daraaget  on  tpecial  oontraots,  cannot  be  set  off  in  an  aetion  of  debt.  'Smock  t. 
Morfird,  I  South,  Rep.  306 

The  tame  phneiple  waa  recogoiaed  in  JViriA  Corofina.  State  v.  -^— ,  1  Biajfio» 
Rep,  881. 

in  a  speeial  aetion  on  the  ease  for  damagea,  a  aet-off  will  not  be  admitted.  JCeeler 
V.  ^damtt  3  Cainea*  Rep.  84.  Celeman  U  Cainet^  Cat.  in  Prac.  435.  Stene  ▼. 
Rafter 1 1  JKir.  U  Johiu,  Rep.  364. 

In  an  aetion  of  debt  broaght  on  an  arbitraUon  bond  for  the  amooot  of  aa  award,  a 
aet-off  will  be  allowed.    Burgeee  ▼.  Tucker^  5  Mm»,  Rep.  105. 

A  set-off  will  be  allowed  in  an  aetion  of  aieumpait,  even  thoogh  an  aetion  of  tres- 
pasa  ia  alao  depending  between  the  same  partiea^  and  being  fint  edled  on,  ia  eoD- 
tinned.    jiUen  ▼.  Borion,  7  Jehru.  Rep.  ttl. 

The  eosta  allowed  the  preaeol  defendant  againat  the  present  plaintiff,  in  thr^ 
former  aoits,  were  admitted  aa  a  set-off  againat  the  damages  reeovered  by  die  plain* 
tiff  againat  the  defendant  in  the  preaent  aiiit.  Cole  r.  6r^,  8  Camet'  Rep.  105. 
Coleman  U  Cainee*  Cae,  in  Prae.  368. 

The  plaintiff  in  replevin  may  avail  himaelf  of  a  aet^iff  on  the  aam?  prineiple  that 
the  defendant  may  diaprove  diaeonats  in  any  other  sait.  •  Mcolaon  etai,Y.  Baneoek 
etoL^  Ben.  U  Munft  Rep.  491. 

Mutuality  ofdette. 

When  an  aetion  ia  brooght  againtt  two  npon  their  joint  note,  the  MividiMl  de» 
oiaada  of  either  may  be  aet-off  to  the  note.  Jbhley  ▼.  fFUUxrd  etal,%  Tt^e  Rep* 
391.  Sed  contra  Walker  ▼.  Leighian^  et  al.  11  Muo,  Rep.  140. 

But  a  debt  doe  from  an  individoal  partner  cannot  be  aet  off  in  a  aoit  brought  for  a 
partnerahip  debt.  Lyle  ▼.  CUuon^  Col.  U  Cainei*  Cae.  m  Prac.  833.  SeeU  v. 
Trem^  1  WaA.  Rep.  101.  Armt9teady.Buaer^\Ben.U Munf.  Rep.  176.  Pew. 
rieetal.  w.  Fleteher,t  Bt^'eRep.lAA.  Smith  v.  Dftnean,  Mart.  Orl.T.  R.  85. 
Eaen.  ofBerwne  ▼.  Than^een  etal,  1  Coxe'e  Rep.  8.  mUiame  et  oL  v.  BamUton^  1 
9outh*9  Rep.  880.  Ritchie  et  al.  r.  Moore,  5  Munf.  Rep.  388.  Tuekero  ▼.  Ojb- 
Uy,  5  Crandfo  Rep.  34.    Vide  Purvianee  ▼.  SutheHand,  Addie.  Rep.  891 . 

In  Maeoaehuoettt,  an  officer  having  an  execution  in  favoar  of  •^.  againat  B.  and 
C.  and  another  in  fiiToor  of  ^.  againat  Ji.  ought,  if  B.  ileair*  it,  to  aet  off  oac  exM' 
cotion  againat  the  other.    Goedenom  v.  Buttriek,  7  Maoo  Rep.  140. 

The  dbmmiaaionera  on  an  inaolveot  estate,  are  to  aet  off  mutnal  eblras  betweea 
the  ereditora  and  deceaaed ;  bat  what  an  administrator  received  aa  aueh  cannot  ba 
■et-off  againtt  hie  own  debt     Stamford  v.  Bide,  1  Roofo  Rep.  597.^ 

A  note,  porohaaed  by  the  debtor  of  an  inaolvent,  after  an  aatignment  far  the  nae 
of  ereditora,  and  alao  after  the  note  had  brcoroe  due,  cnnnot  be  aet-off  hy  him,  in  aa 
action  broaght  by  the  aaaigneea.  Johnaon  v.  Bieodgo9d,  1  Jofme.  Cae.  SI .  '  S,  C* 
8  A*.  reribCkit.m£r.30S.  S.P.  FreeUmdi.  BtmeU,\  Anth.  J^.  P.  Coo,  59. 

In  an  action  brought  by  the  ataigncea  of  a  bankrupt,  on  a  note  due  to  ihe  bank- 
mpt'a  eatate,  the  defendant,  cannot  aet-off  a  cheek  iaaued  by  a  bankrupt  pay*le  to 
hearer,  bearing  date  before  the  bankraptcj,  nnieaa  he  prove  the  ctieck  came  to  hm 
handa  prior  to  the  bankruptcy.     Ogdeii  et  al.  ▼.  Co  .cley .  8  JoAnf  Rep.  874. 

A  aommiaston  of  bankruptcy,  it  legal  D9tic«  to  afibct  Hie  Mbieq«eAt  aai^giiee  of  a 
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pMrt  ft.     it  applicaUe  to  all  cases,  and  the  only  one  that  can  be  made  nse 
UuMa^im.  ®'  ^here  the  promise  is  execatorj,  iriz.  to  pay  money,  or  to  do 


proroinoij  note,  with  tlie  n^ht  of  leHiog-off  untoal  debts.    SumfihrieM  ▼.  BSgkt*9 
Off.  4  JkULMep.  370. 

Dot  in  Ml  •etiofi  by  an  eodoner  of  •  proroittoiy  note  againtt  the,jNtker,  tbe  lat- 
Iftr  will  not  be  alloved  to  proTe  o  iPt*^  ignintt  the  origioil  pajee,  ttnleat  he  tbew 
th4k  the  note  wit  tmitferred  after  U  became  due,  or  for  the  purpose  of  dcjraadiiv 
tbe  maker  of  Am  eei^J^.    Bendricka  v.  Judah,  1  Johne.  Rep.  011. 

Tbe  defendant  exeeui«d  a  itoek  eonti«et,  made  payable  to  tbe  original  party,  «r 
hiM  mrderg  Hi  an  action  brought  by  the  anignee  ofsmdi  contmet  in  hit  own  name, on 
an  atsignfOent  made  before  It  bfcame  due,  it  woald  aet-m  the  defendant  eannot  tet- 
•ff a  debtdne  from  ihe  aatignor.  jBaeJt.  Jngroham^  S  Doll.  Rep,  505.  S.  C  4  Do. 
169. 8  Yeate**  Rep,  iWT, 

The  Coort  will  not  order  a  jodgment  obtained  againat  plaintiiTby  a  third  peraon, 
and  assigned  to  the  defendant,  to  be  •et-off' against  a  judgment  obtained  by  a  plain- 
tiff against  tho  defendant,  when  Ihe  plaintiff  has  prevloasly  to  the  Bsaignm»nt  of  the 
jndgment  made  over  his  property,  for  the  oseof  hiseAditors.  Dumkiin^,  CaliraUk^ 
1  JSt-ownat'  Rep.  47. 

The  ssiigiice  of  a  policy  of  insnranee  is  liable  to  any  set-off,  which  the  nader- 
wrilrrs  might  have  made  agamatthe  assignor.  Rouuet  v.  J%e  Jbu,  Co.  a/"  A. 
mAneridif  1  Sinn.  Rep.  499. 

If  an  administralor  obtain  jodgment  against  the  debtor  of  his  intestate,  and  after- 
varda  the  defendant  pays  a  snm  of  money  as  seaority  in  a  bond  for  the  intestate,  the 
defendant  may  in  a  edtefaoiae  poet  onnum.  ei  diem  on  the  jadgment,  avail  himaetf 
of  snob  payment  aa  an  equitable  defence.  Dereheimer  y,  Sucher,  7  jhnf.  C^  Jt. 
Rep.  9. 

It  is  a  principle  of  eqoity,  wherever  the  Court  finds  mntual  demanda,  to  emlca- 
?oar  to  set  one  off  against  the  oth<pr,  and  Coorts  of  Xawin  /'tfttiuy^iiMi,  have  adopt- 
ed the  dootiine  of  Courts  of  Chancery ,  with  respeet  to  e(|aitahlc  setiolia.  JUtrgvn 
d  oL  V.  Ikmk  ofM  America,  8  Serg  &  R.  Rep,  7S. 

In  an  action  on  a  bond,  entc'red  into  by  the  defendant  aa  surety,  he  eaanol  give  io 
evidence  as  a  set-off,  that  land,  which,  prior  to  tbe  date  of  the  boHd,  the  plaiatifr 
had  agreed  la  sell  him,  had  been  levied  on  by  an  execution,  issued  upon  a  judgnaeoit 
againat  the  plaintiff^  by  one  of  tbe  plaintiff^  credrtors,  sobaeqoently  to  such  if^ree- 
ment  to  seH.    Brotherton  v.  Maelet^  5  Serg.  if  R.  Rep.  BSi. 

In  an  action  lor  services  performed  by  the  plaintiff  as  house-keeper,  and  also  for 
goods  sold  and  delivered,  evidence  of  acts  of  jRa(/^a«aMce,  by  the  plaintiff,  in  en- 
bexiMing  the  property  ol  the  defendaot,  is  not  adraisaible  by  way  of  setpoff,  bet  maj 
be  given  in  evidence,  under  tbe  plef»  of  ncn  aeewmpeit  and  payiflbnt  with  leave,  &e. 
fDuvcui.  J.  dissenting)    Reek  v.  iStener,  4  Serg,  U  R.  Rep.  S40. 

n  a  rait  be  brought  by  the  assign.-e  of  an  open  aoeouat/br  the  tue  oftheamgme^ 
the  debtor  wdl  he  allowed  to  set-off  his  claims  againit  the  aaiignce.  fVincheater  ▼. 
Buckley,  9  Cranch*e  Rep.  34a. 

'Wherever  the  vetidec  is  deceived  m  the  purshaae  of  land  by  raiireprcaeetatioSy 
he  may  pkmd  it,  or  give  it  m  evidence  in  discount,  against  a  bond  given  for  the  por^ 
ehase  sMiney.    Mame^,  WyHe^  1  JVhtt  ^  Jt  CortPe  Rep.  79. 

Where  the  def-nd*  only  gaes  to  shew  a  deftd  in  the  article  eonveyed,  or  n  db- 
ficthe  tUk  to  ^orf  of  the  aniclea,  or  to  oneor  morw.  wthere  the  title  esahncetaeve- 
ral,  it  must  he  by  discount.    Forrtmf.  Maya,  ibid,  314. 

In  an  action,  brought  against  an  obligor,  on  a  joint  and  several  bond,  m  payaaeiit 
made  by  the  other  epon  account  of  k  may  he  given  in  evidence,  or  fhir  diaeouata,  in 
right  of  the  other,  may  he  sK-off  agalhst  it.  JimekeHw,  OiMee,  9  Bay*e  JRtp  47S« 

Wham  a  boadMiigned  to  dafondant,  wttofieted  in  disaoant  againat  oaegivoft  by 
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an  act  at  a  distant  time ;  for  till  that  time  is  pasty  no  cause  of  ch.  n.  t.  s. 

Stntme  Of* 
'  LiniiftioM. 


hia  to  the  pltiotifTi  intestate,  a  receipt  it  food  evidfnce'tothew  that  theanigned 
bond  hat  b«>eD  paid  off,  and  tueh  reeeipt  it  not  bonad  bj  the  Statote  of  LinitaikMi. 
Admn,  of  Cmnpty  v.  Mken,  ibid.  481. 

A  tet-off  «MH  not  be  allowed  to  the  prejudiae  of  a  bona  fide  purehater,  if  it  ht 
elaimed  on  Ibe  groowl  of  eqoitable  pHooipltrt.  JVoffvrd  ?.  Green/Ice,  Rep,  in  Ga  •/ 
Cen/r7«. 

Where  fOodt  are  aold  by  a  koova  faetor  of  a  hoate,  a  aet<-off  aaniiot  be  made' 
aSBintt  their  priee  by  Ibeir  porahater,  for  a  debt  doe  front  the  ftctor^  in  hit  ova 
right,  if  the  goodt  be  aetoally  ihoaa  of  hit  prinaipal,  though  ibe  fikolor  do  carry  on 
botinett  for  bimtelf,  and  oothiog  be  taid  at  the  time  of  tair  retpeoiing  the  owoer- 
ahip  of  g"odt.    Bvmne et aL  ▼.  Bebituon eioL^M  York  Oat. in Er.  341. 

The  ntatier  of  a  vettel  directed  hit  agent  to  get  hit  oommiatioiit,  at  nuNtf  r  imar- 
ed,  and  the  broker  had  the  policy  effected  in  the  name  of  the  qj^eitf,  on  the  comttiii* 
liont  of  the  mai$er,  who  wat  named  in  the  policy,  and  known  b>  the  broker  to  ihtt 
principal ;  the  broker  having  hoovered  a  total  lott,  in  aa  action  brooghi  againtt  hioi 
by  the  matter  (or  the  tame,  it  waa  held  ttrabroker  had  no  right  to  tet-off  a  debt  doe 
to  him  by  the  agent.    Footer  ▼.  Bojft  eiai.i  Johm.  Cat,  SSf. 

If  an  taaniir  know  that  the  policy ,  thoogh  in  the  name  of  the  broker,  it  infaiet  ef- 
fected OB  aacomit  of  another,  a  tet-off  of  a  debt  doe  from  the  broker,  cannot  be  made 
in  a  aoit  by  him  on  that  polwy,  thciogh  it  be  earned  on  m  lAe  broker*t  name,  Oar* 
don  V.  CAurcA,  S  Caineo*JRep,  899. 

A  creditor  of  an  intolvent  dt-btor  ip  not  entitled  to  a  tet-off  in  an  action  brooght 
by  anab  debtor^ foctor,for  goodt  told  to  the  creditor.  Boinod  v.  PeUeit  %  DaM. 
B^.  43. 

Debtt  doe  by  a  faetor  to  a  porchaaer,  cannot  be  aet-off  againtt  the  demand  of  the 
original  owner,  brought  bj  him  againat  toeh  porchaaer.  Mcintat^  v.  Tetftdaley  1 
Ba^*t  Bep.  S99. 

if.  it  indebted  to  B,  and  C.  partners  in  trade,  who  lame  a  foreign  attachment 
againtt  hit  effeett,  in  the  bands  o«  D,  after  the  death  of  B>  and  C  i  the  erecntort  of 
C.  who  wat  snrfiYing  partner,  obuiaed  a  jodgmeot  againat  the  dtSTendant  and  gar* 
nshee.  B  and  C.  were  the  endortert  of  a  note  which  wat  diteoanied  by  H.  and 
whiah  after  their  death  wat  protested  for  non-payment.  The  d«rbt  to  D.  by  J9w  and 
C  cannot  be  set-off  againat  the  debt  doe  by  D,  garnishee  tii  A.Va  €*t  exec** 
tors  I  AU  debt  opoo  the  death  of  B.  and  C.  became  veaicd  in  their  eredlto:  s  g«^ne- 
foliy,  whose  rights eookt  not  be  charged  by  any  sobaK|oent  proa»cdings  b*tweea 
the  exeeotors  and  garnishee.  Cramond  w.  The  Bank  tf  The  U,  SkOeo^  I  Jjirm. 
Bep,  64.  i8   C.  4  OaO.  Bep,  «91. 

The  lessee  ol  Umd  from  an  esreotor,  cannot  pnrcbaae  in  jndgmenta  against^  tte 
tcelator,  and  set  them  off  i^inst  the  rent.  WkUe  ▼  BarndtUr^  tWaek,  Bep.  814. 

It  would  perfaapa  be  othrr^ise^  if  ike  exeentor  sfaouM  have  aeknowMgad,  that  be 
had  a  soiRciency  of  assets,  ibid. 

So  an  exeeutnx  selliog  prop«Tt]r,  agreed,  that  the  creditors  of  the  teaiatar  Aooid 
be  entitled  if  porohaaers  to  a  deduction,  and  the  defendant  (who  was  not  a  ereditotf 
purchased  at  the  sale,  gave  bis  bond }  under  the  plee  of  payment,  the  defendant  of- 
fiered  to  set-off  two  bonds  tloe  from  testator,  which  were  assigned  to  him,  sinee  rim 
inatitutioo  of  the  suit  \  it  was  held,  that  the  bonds  were  not  a  proper  irt^off,  and  tlM 
agreement  extended  only  to  porsbatiog  erediton.    Hrevfi  v.  Oariand^  ibid,  881* 

A  demand  due  by  an  ioteatate,  cannot  be  set-off  to  a  bond  gi%en  to  the  admlnis- 
traior.    Hwtonv.  Chiim^  Bard.  Bep,  9S%, 

Where  a  peraon  refuted  to  set-off  a  debt,  tinder  an  idenrdiat  he  had  as  equhaUs 
defenae  i  aoah  eoodntt  will  not  be  eooiidertd  a  waifw  of  foek  right  sT  Ml^, 
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Purtll.  action  accrttes.(lX^)  But  as  soon  as  the  cause  of  action  has 
Lfmfiiitrans  <^crued»  the  time  begins  to  run ;  and  in  those  cases  where  the 
__^_^  cause  of  action  arises  from  the  negligence  of  the  defendant,  or 


(HGouidv. 
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Lord  B«ym.    wbem  the  debt  b  tntnifirrred  to  another  for  •  bona  Jids  eonsideratioo,  and  withaat 
Jg-  Stik,       notice.    Picket  v.  Morrii,  2  Wash,  Rep.  385. 

Pn  kl  '  When  a  party  shall  be  ooatider-.tl  aa  abandontog  his  right  of  let-off.  Vide  CGmc- 

|^oQi.\  y^t,&Mi(/  T.  Clap  et  a/.  5  Mua,  Sep.  901 — Am.  Ed. 

191.  * 

SUUute  of  Zimtadans, 

(fi)  The  StatQte  of  Limitationa  ii  entitled  to  the  same  respeet  with  other  Statutes, 
and  oQght  not  to  be  eipiaiiitfU  away.  Clementwn  ▼.  WUUamt,  8  Cranch*8  Rep,  78. 

For  the  diitiueUon  between  a  Statute  of  LimitationB,  and  a  retrospective  law,  vide 
Tke  Society,  &c.  ▼.  Wheeler  eial.9  GaUU.  Mep.  141. 

The  Statute  of  Liiuitatiooa  does  not  run  against  the  Commoa wealth.  Kemp  ▼. 
The  CommortmaJUh,  IHM  Munf.  Rep.  85.  5.  P.  JVtmmoU  exr.  v.  The  Commm^ 
roealih,^  Do.  57.  AUetoti's  ie».  v.  Saunders,  1  Ba^s  Rep,  36.  Vide  Uwnertitg 
ofJStuih  Carolina  v^  Johittton,  1  Haya.  Rep,  373.  Rirch  w.  Mexander,  1  WaA, 
Rep,  34.  The  InhaMtanis  of  Stoughion,  Sharon  &  Canton  ▼.  Raker  etoL^  Mass. 
R^.  528.  Johnson  v.  /nttn,  3  Serg,  l^  R.  Rep,  891.  Morris  v.  TTtomas,  5  Binn, 
Rep.  77. 

In  scire /ados  by  the  Crown  against  the  drawer  of  a  bill  in  the  hands  of  a  Crowa 
debtor  {  held,  that  the  elaims  of  the  Crown  being  only  a  deviative  right,  must  stand 
m  the  same  sttoation  as  tiist  of  the  principal,  and  that  the  plea  of  the  Statute  of  li- 
mitations was  a  good  bar.  Rex  ▼.  MorraU,  6  Ptice*s  Ex.  Rep.  84. 

The  Statute  at  limitations  of  another  State,  cannot  be  pleaded  in  bar  to  an  actiOD, 
eommeuoed  in  a  Court  in  this  Stste,  by  an  inhabitant  of  such  other  State,  oo  a  note 
there  executed.  PearsaU  ei  al.  ▼.  Dtngfit  et  al.9Mass.  Rep,  84.  J^me  ▼.  Cr^mi' 
insUeld,  17  Do,  55. 

So  in  Maryland,  in  an  action  of  ejectment  twenty  yeara  possession  was  held  to 
be  no  bar  to  the  £ord  Proprietary.  Tasker^s  les  ▼.  WfdtUngton,  1  Ear,  &  J^Biau 
Rep,  151. 

Under  the  Stalnte  of  Limitations  in  ConneciieuS,  an  notion  of  account  is  not  haired, 
not  heu^  considered  as  included  therein.  Pondw.  Pond,  8  Root^s  Rep,  41. 

Under  the  Statute  in  Pefmsy^wimd,  an  account  between  factor  and  principalis 
aot  within  the  Statute.  StUes  ▼.  Donaldson,  8  Ball,  Rep,  864.  S.  C.  8  reofti' 
Jiep,  105. 

The  Statute  of  lim'itatioiis  will  not  bar  a  Jidudary  possession,  provided  it  be 
JUhiciary  as  to  the  ptaintilT,  or  those  under  whom  he  elaims.  Spotsvood  v.  Dand- 
ridge  etaL^  Ben,  &  Munf.  Rep,  139.  ffunter'sexrs.  t.  Spotswood,  1  Wash,  Rep. 
181. 

Trusts  are  not  strictly  within  the  Statute  of  Limitations,  but  equity  has  adopted 
the  prinoiples  of  the  Act.  Wallace  et  al.  v.  DujfieU  etal.2  Serg,  &  R.  Rep,  587. 
Et  Tide  Harrison  v.  Harrison,  1  Callus  Rep.  4'^S. 

In  general,  length  of  time  is  no  bar  to  a  trust  dearly  established  to  have  onee  ex- 
iated  $  and  where  no  fraud  is  imputed  and  proved,  it  ought  not  to  exclude  relieC 
Prevest  v.  Oratz,  6  Wheat.  Rep.  497. 

The  Statute  runs  from  the  date  of  the  patent,  whatever  it  may  be  hefore.  JMis- 
sCsii  V.  Jrvfin,  3  Serf.  &  R,  Rep.  891. 

A  war  SQspends  the  operation  of  the  Statute  between  the  citizens  of  the  two 
eonntriea  for  the  time  during  which  it  continues.  Wall  v.  Robson,  8  JVetf  U 
JlfiCord^s  /li^.498. 

The  prenmptioQ  of  payment  which  wises  from  liipse  of  time,  does  not  arife  dor- 
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tiic  non-performante  of  a  dstj,  they  cannot  be  reyi?ed  by  a  new  ch.  n.  s.  s. 
damage  arising  to  the  plaintiff,  or  acknowledgment  by  the  de-  i^^j^ig^, 
fendant.    As  where  the  defendant  sold  wheat  to  the  plaintiff  as  ............^ 

iog  a  state  of  war,  in  vhieb  the  plaintiff  is  an  alien  enenij.  Ihadop  ▼.  Ball,  8 
Crancl^tRep,  180. 

A  fremiulent  enneealment  of  a  right  of  aeiion,  U  a  bar  to  the  operation  of  the  Sta- 
tote  of  Limitations.  Fir$t  Mif.  Turnpike  t.  Field  etaLS  Mat*.  Hep.  901. 

So  in  Pemuiyhvafda.  WhartotC9  exra.  ▼.  Lowre$^  8  Dail.  Rep.  364. 

In  Mrih  CanHna,  Smni  ▼.  Arringtvn^  8  Hagw.  Rep,  189. 

Where  the  defendant  detaint  the  ehattel  of  J},  the  aet  will  ran  onljfrom  the  time 
JB.  knows  where  it  ii.  Berry  j,  Pulham,  I  Hajfw.  Rep.  16.  EhrickU  exr;  ▼. 
Rueh,  ibid.  88. 

The  Statute  wHl  not  opente  where  the  debt  eoald  not  be  ascertained.  Backua 
▼.  Cleveland,  M3rb.  Rep,  36. 

Bot  in  an  action  of  aemmpeU,  hy  a  surety  in  a  bond,  who  had  paid  a  part  of  the 
debt,  against  the  principal,  the  Statute  of  Limitations  is  a  good  plea.  Ptiufiman  t. 
VkUon  et  al.  4  Mau.  Rep.  876: 

The  Act  of  Limitations,  generally  speaking,  will  begin  to  ran  from  the  time  the 
emse  <if  action  commenced.  Vance  j.  Grainger,  Rep,  m  Co.  efCenf,  71.  Ceemtr 
^.  UuU,ibid.^. 

It  was  from  the  time  the  snbject  of  the  action  is  in  the  possession  of  the  defendant, 
unless  ibtrasted  with  them  for  aa  indefinite  time,  and  then  only  from  demand,  unless 
the  pbintiff  did  not  know  of  the  defendant's  having  it,  or  could  not  find  him.  M^ 
wick'e  exre,  ▼.  Rwh,  1  Jfoyw.  Rep.  88.  Ebnorei.  MUla,ibid.  359.  S.  P.  Aoami  ▼. 
Sweet,  8  BayU  R^.  .588. 

If  a  trespais  be  begun  by  entering  on  lands  above  three  years  before  the  action, 
and  continued  till  the  action  of  trespass  is  brought,  as  the  action  is  founded  on  the 
first  tortious  entry,  the  Statute  wiU  be  a  bar.  Pitman  ▼.  Caeey,  8  Hayw.  Rep.  893. 

The  Act  of  Limitations  cannot  be  pleaded  by  any  other  person  than  the  defend- 
ant ;  as,  for.  example,  a  garnishee  cannot  plead  it.  Kennedy  ▼.  Fairman,  1  Bayw. 
Rep.  459. 

When  the  plea  of  the  Statote  of  LinAtatlons,  does  not  state  when  the  cause  of  ac- 
tiOD  accraed,  but  only  that  the  plahitiff  came  of  age  at  a  ceftain  tine,  and  did  not 
bring  has  action  within  three  yeara  of  that  time,  audi  a  plea  will  be  held  bad  on  a 
general  demurrer.  PerUm  ▼.  Themer  etal  I  Bar.  U  MEkn,  Rep,  400.  Frank- 
lin V.  Exre.  of  Camp,  1  CoxeU  Rep.  196.    Sed  eontn,  8  Smith.  Rep.  377. 

In  an  action  ni  aeeimtptit,  if  any  articles  be  withm  six  years^  they  will  draw  afiter 
them  the  articles  beyond  six  years.  Cogrweltexr.  v.  XMKver,  8  .Msft.  Rep,  817. 

If  the  plaintiff  exhibit  an  account  in  which  he  gives  credit  ibr  an  article,  within 
three  years,  and  the  defendant  claim  and  endeatoor  to  prove  it  to  be  of  more  value 
than  is  stated  in  the  account,  it  will  tske  the  whele  of  the  plaintiff*fl  account  4mtaf 
the  Statute.  J^eweeme  v.  Per9en*e  adm.  8  Bayw.  Rep.  848. 

If  the  accounts  be  current,  the  Statute  will  only  openite  from  the  last  item  in  the 
account  current;  but  if  they  be  separate  and  distinct  accounts,  they  will  not  have 
this  effect.  MSnMl  v.  Pereon'e  adme.  ibid  394. 

By  twenty-one  years  possession  of  land,  s  right  efpoeenden  is  acqqfred,  which  is 
not  only  sufficient  to  support  a  defence,  b«t  is  a  positive  title  under  which  one  mi^ 
ree«ver  as  plaintiff  in  ejeetment.  Pederick  v.  Searle,  5  Serg,  U  R.  Rep.  836. 

The  plea  of  the  Statute  of  Limitations,  is  an  issuable  plea,  and  sometimes  an  hoii- 
cot  one.  TenUm'e  adm.  v.  BermU  adm.  1  Qilmer*a  Rep  1. 

It  aeems  that  the  Statute  of  Liinitatioos,  in  regard  to  real  actions,  does  not  apply 
to  actions  of  dsiwr.  fl&cAcecArv.  Hmringtan,  6  Johne,  Rep,  890.  Sed  contra, 
.MteAcff  v.  PUfOf.  I  AM  «^  Af  CsrA  IK^.  85. 
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Fart  n.     tpriiig  wheat,  which  the  pluntiff  in  conseqaence  i^-sold  as  f  iicb« 
llmfuUiHfs.  ^^^  ^'^^  afterwards  obliged  to  pay  damages  recovered  against 
„...,,._  him  by  the  person  to  whom  he  sold,  the  Coort  held  his  cause  of 
action  to  have  arisen  at  the  time  he  discovered  the  wheat  to  be 
of  a  different  quality  from  that  for  which  it  was  sold,  and  not  at 
the  time  when  the  judgment  was  recovered  against  him  by  the 
M)Batley  V.  person  to  whom  he  aold^l)    So  where  an  attorney  being  em- 
B!ht  At'sss.  ployed  to  search  at  the  Bank  of  England^  whether  stock  was 
standing  there  in  the  names  of  certain  persons,  omitted  to  make 
the  search,  and  on  the  discovery  of  the  omission  six  years  after- 
wards, said  that  the  neglect  arose  from  the  omission  of  his  cierk« 
and  that  he  must  be  responsible,  it  was  held  that  the  cause  of  ac- 
tion arose  at  the  time  of  the  neglect,  and  was  not  revived  bj 
jii«CM?hy  ^'  ^®  subsequent  acknowledgment.(2)    But  in  cases  of  mere  ddbta 
3B.lEA.696^due  above  six  years,  a  promise  or  acknowledgment  of  the  debt 
by  the  defendant  within  that  time,  before  the  commencement  of 
the  action,  will  revive  the  debt.    Where  a  mutual  unliquidated 
account,  consisting  of  cross  demands,  is  subsisting  between  the 
parties,  if  any  item  be  vdthin  six  years,  this  prevents  the  opera- 
tion of  the  Statute  on  the  rest,  for  each  new  item  is  an  acknow- 
(3)  CAtiiogv.  lodgment  that  the  account  remains  unsettled  :(S)   but,  if  tlie 
g^|^^p^*g9  demand  be  all  on  one  side,  one  item  being  within  six  years,  will 
Cra'noh  v,      Bot  take  the  others  out  of  the  Statute.(4}*    In  cases  where  the 
Pe^{  Cu.  3^^^^^  1^^  operated,  a  very  little  matter  has  been  held  to  be 
isi.  sufficient,  and  the  slightest  acknowledjgment,  whether  made  to 

S,)  Coles  f).    the  plaintiff,  or  in  any  dealings  with  a  tiiird  person  id  which  he 
«^tt«  Btti.  bad  no  concern,(5)  will  raise  a  fresh  promise,  or  give  a  fresh 
cause  of  action.    Thus,  if  the  defendant  say,  "  prove  your  deb^ 

ite  hwTJf"    ****  '  ^^*  l*y  ^^^  ^*^^^  ^^*  **  ^  *"*  "^^^^y  *®  account,  but 

Brooke,  9  B. 

ie  a.  140.     : ' '• 

(6)  Heyling        An  aotton  for  reot  reterred  by  indenture  of  leate^  is  not  within  tbe  Stfttnte 
«.  Haatinsi,     mitations.  Bailey  ▼.  JbcitfOR,  16  Jithnt.  Rep.  SIO. 
SaUL.  S9.  In  MoMBQcheuuma,  the  Stmate  of  Limitatiom  doee  not  apiUjr  to  mats  in  the  Adal- 

ralty,  for  marinei^s  wages.  Brtnm  ▼.  JonetetoL  %  Oollu*  R^,  477.-*AlL  En. 

*  The  exception  in  the  Statute  as  to  merchanti  accountt  does  not  propeiij  fall 
within  the  plan  of  this  woric,  wbieh,  as  oflen  before  observed,  is  eoofined  16  the 
proof  required  ia  aetions,  and  is  not  intended  te  diseoss  the  Uw,  further  than  is  no- 
oesiary  to  point  out  the  evidence  required  |  but  I  cannot  aroid  referring  the  render 
to  the  very  elaborate  and  learned  note  of  Mr.  Serjeant  WnJblAWi,  on  this  subjeet, 
.  in  his  addition  of  iSoimilfrt,  vol.  ii.  p.  lflr.(c) 

(c)  In  JVew  Tcrk^  the  exception  in  the  Statute  of  Limitations  of  «  aetioiu  wkkk 
concern  the  trade  of  merchandise  between  merchant  and  merehantf^  extends  only  In 
open  aceoiinia,  and  does  not  adroit  of  a  greater  latitude,  than  has  been  given  to  the 
JBnrJwA  Statute.  Ramchander  v.  Bam/hmdt  S  Mm*  Bep,  MO.— An.  £b« 
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is  dae  ;''(!)*  or,  **if  he  has  any  demand  on  me,  it  shall  be  set-  Ch.  n.  s.  5. 
tied  ;'\9)  or,  on  meeting  the  plaintiff  toon  after  the  deliver  j  of  i^Jl^JJ^iSL 
his  bill,  say,  "  you  have  made  an  extravagant  demand  ;'*  without  ,_^..^ 
insisting  that  it  has  been  jmid  ;(d)  or,  '*that  he  was  '*  surety  for/t)aQd(9)  br 
another  person  who  had  the  money,  but  that  he  is  willing  to  pay  L'4^*>»oeid, 
half  of  it  ;"(4)  or  "  that  the  plaintiff  had  paid  money  for  him «.  Penton, 
twelve  years  ago,  but  that  he  had  since  become  a  bankrupt,  by^^P*  ^^' 
which  he  was  discharged  as  well  as  by  law  from  the  length  of  time  (s)  Liwreoee 
^e  debt  accrued  ;*\5)  or, "  that  he  did  not  not  consider  himself  p;]JJ^^^>^ 
as  owing  the  plaintiff  a  farthing,  it  being  more  than  six  years  93. 
since  he  contracted  ;"(6)  or,  **  that  the  acceptance  was  in  his  /4\  Yea,  bart. 
hand-writing,  and  that  he  had  been  liable,  but  that  he  was  not «.  Fouraker, 
so  then,  because  it  was  out  of  date,  and  it  was  not  in  his  power     ""^'  ^ 
to  pay  it  ;''(7)  all  thesef  being  acknowledgments  that* the  defen-C^)  Clarke  v, 
dant  was  once  liable,  and  that  there  is  an  unsettled  account  be-  3  em^,  ^^ 
tween  the  parties,  the  law  raises  a  promise  to  pay,  on  the  plain-  ^^^* 
tiff  proving  the  existence  of  the  debt    So  a  letter  written  by  m  Bcyan  v. 
the  defendant  to  the  plaintiff,  on  being  sued,  couched  in  ftmbi-  4  ^JJH"!!^' 
guous  terms,  neither  expressly  admitting  nor  denying  the  debt, 
may  be  left  to  the  jury  to  consider,  whether  it  amounts  to  sn^attoo*^^^ 
acknowledgment  ;(8)  and  even  an  affidavit  made  for  the  express  i<(  Eaac,4ao. 
purpose  of  obtaining  leave  to  plead  the  Statute,  stating,  that  /gA  ^loyd  v. 
since  making  the  bill  of  exchange  on  which  the  action  was  brought  ^^^od,  sT. 
BO  demand  had  been  made,  may  be  so  left(9)    But  if  the  de-     ^' 
fendant  deny  that  any  debt  was  ever  due,  as  if  he  say,  in  an  ac-  (9)  Ro^i^r 
tion  by  an  executor,  '*  I  acknowledge  the  receipt  of  the  money,  4 East,  604,ii. 
bat  the  testator  gave  it  me  ;"(10)  this  does  not  take  the  case  out  ,^q.  q^^  ^ 
of  the  Statute.    Payment  of  interest,  by  one  of  several  makers  wooiej,  Bai. 
of  a  joint  and  several  promissory  note,(11}  takes  it.  out  of  the^'^"***' 
Statute  as  to  all ;  and  it  was  in  one  case  holden,  that  if  one  be-  (ii)  Wbu- 
come  bankrupt,  and  the  creditor  prove  his  debt,  and  receive  s^Jjr^;,^/* 
dividend  under  his  commission,  this  takes  it  out  of  the  Statute,  658. 
as  against  the  others  also  ;(12)  but  this  decision  has  been  recently  ^tsjiJaekton 
overruled.(13XcO  Sftett 

^—340.  Budd.t;. 

*  Ip  Swan  ▼.  Srmelf  9B,0  JL  759,  the  plaintiff  ihewed  the  defendant  the  note  ^^^  490. 
•Q  which  the  aotion  was  hroosht  within  six  jearti  on  wbieh  the  defendant  nid, 
**  jun  owe  me  more  money,  I  havea  tet-off asaintt  jfoii.*  BAf uTand  Holbotd  I.  J.  (13)  Brand- 
(diMcntientt,  Bmt  J.)  held,  that  this  WM  not  n  aaffioient  aeknowledgment  to  cake ^  ?*n^^' 
the  eaMOQt  of  the  Statute.  A?i«S 

« 

A€knofm!e4gmeni  •/ Debt, 

{d)The  decidoiison  tlkit  aohject  are  Botonlj  niimeroiM,biit  eottflietfaig«  and  indted 
preaent  rnwne^  ineongroit j  than  it  to  be  foand  on  any  other  brHneh  of  the  hnr.  By 
the  deciMOD  of  Budnn  t.  Cary,  io  the  Supreme  Court  of  Pewusfhania,  March 


limkl^mi.  <i'^^<>'><  ^  '^  appears  on  the  declaration,  it  U  neceaaary  Tor  the 
.^__^_  plaintiff,  in  caaea  where  the  proipiae  waa  not  made  within  aiz 


Tann,  IIS4,  ihe  Uw  ii  now  Mtllal,  Uwt  tbe*Aira»k^%inat  aTlheiUtmMtbe 
•uob  u  it  eauinent  vHb  ■  prooiiae  to  pa;. 

Wben  tbc  mikcr  of  m  prombray  docc  denied  hit  (ignttnre,  deoliriDs  Ae  Dote 
to  b«  xfirgeryi  bat  nid,  i/il  emM  be  pmed  ttiat  itmgitedlhttiMehfmauidpoy 
U;  aad  H*n  prored  od  thettbllhM  badid  *ifB  it.IhB  w«  biU  lonrieBttatakv 
the  me  oal  of  (be  Stitote  oT  Limitstam.  Sctafardi.  Liri,  1  OrtmiL  Sap.  1S3. 

A  new  proaiite  b;  in  execalor  or  BdniiaiMntar,  witbin  lii  Jon,  Mkri  tbe  aae 
oat  or  IbeStitDte  ofUmiiitioiw.uwell  inmnBBtion  v'''^  the  idiiuniitnbirde 
btmt  nm,  ■•  ipiioM  the  oi%inil  exeeator  or  idminiMntor,  who  oude  tbe  pRMsae. 
EmentH  *.  TAenpfsn  et  oJl  IS  Ma—.  lUp.  *S0. 

If B  BUD  uhnowledte  tbe^riiK^of  a  debl.bM  diifiit*  tbe  mtereM,  thk  «iU 
ttka  tbe  cue  out  tS  the  Ast.  Banmcdy.  Chetmnun,  S  S*rf.  U  B,  Btf.  500. 
Ettide  PalUm'tadia.i.  jbh,7  Strg.U  R.  Btf,  11%. 

A  reeitil  io  *  dred  ii  gmd  nideree  to  liJn  m  ca*e  oqt  of  Ihe  Statnte.  JUmridbr 
etiU-i-MLiat,?  Cranch'tR^.lM.  Et  Tile  JAwnt  AfpAcn  ■(  of.  t.  Avtte 
3  Bam.  U  Md.  Bfp.  Ul. 

If  the  defendant,  afler  being  arreMad  bj  tbe  Sberiff,  prtnuiae  to  icttls  sHh  Ihe 
plvntiff'if  be  will  |tTe  time  for  pBTn4eDt,  It  b  ■  nfBoieBt  BekDawlcdgtant  lO  take 
tbeeaaeoDlof  tlieSlalntc.  4AAiu.£^4BI.  Jfvnii't  iet.  T.  random,  I  AlO. 
a  al.  Sip.  M. 

Tbe  aeknowlrdgment  of  ■  dnbt  alter  anil  brongbt,  takei  it  oat  of  tbe  Slatott. 
ibid.     Danfsrih'.  Coiner,  llJalm:  Rep.  lH. 

A  bare  aeknawlcdgnent  of  ■  debt  wJlhEn  lii  jean,  nilhaal  anj  etidense  of  pio- 
niie  or  intention  to  pay,  ii  auSBienl  to  lake  it  oat  of  the  Statste  of  UnikMJaw. 
Cnam  1.  Magaura»,l  WaU.Bep.tt.  Ctrdtt  al.r.  Slialer,S  Cm.  Sep.  131. 

What  will  Binoiint  to  >iwb  an  aoknowIedgmeotF  Md. 

Anew  pmmiae  topar  ao  aeeoont, barred  bj  an  Aet  of  AueoiU]- in  nrfintaape- 
eial  in  ill  proritioni,  nnewi  the  obliptkio  to  paj.  .BsoU  t.  frfrannifiin.  8  CalPt 
S^.  S14. 

Id  ao  action  on  a  note  where  the  defendant  aeknowiedged  he  had  eiecaled  (be 
Date,  it  WM  held  nSleieDl.  SUiem  t.  Btgan,  I  flbjnv.  Stp,  13. 

A  pemn  baiiDR  wriliFD  "  hr  woaid  rathpr  oomr  to  a  Kltlement,  altboo^  be 
■honld  ann*  Ihe  aocouol  ai  inaiRed  on  bj  the  plaintiff,  than  vait  &e  erent  of  a  law 
aail :"  it  waa  held  laaeiral  to  bar  the  Slatnte.  Ftrgium  (.  HM,  Md.  SS9. 

A  drolaratioo  bj  a  defendant  "  I  will  not  pa;  it,  Asfier  ought  to  pa;  it,  I  will 
^ak  Io  him  aboal  it,'  w  111  bar  the  opcnliO)  of  tbeStatate.  Cebimmati.j,  Jt^te^, 
9  Baym.  Sep.  B. 

An  admiaino  bj  an  exeenlnr  of  tbi-  lignitare  of  Ihe  (eitator  with  a  pruDiK  Uut 
ail  hii  ja>t  debU  ibould  be  paid,  will  bmie  the  mudc  tfhou     Catham  i.        ■ 
admi.  Hi  J. 

A  promiie  in  Ihear  wofdi,  ■■  1  will  lettlc  with  him,"  will  take  tbe  eaoie  oat  of  tbe 
Statute.  Tbmrr  y.  Lang,  ibid.  IS. 

An  agreeneDt  to  rrfcr  the  matteri  ia  ditpnte  to  arbHratan,  will  take  tbe  eaae 
ootaftheStaloteof  LimilatioDi.    CaOint  i.  T^mJmm,  Bep.in  Ct.^Ci^.iS. 

Thedefeodanl'iadmiMitnthath*  bad  glien  Mefa  a  note,  bat  aTerring  tbat  he  had 
paid  it,  will  not  be  inSeieDt  to  lake  the  noie  out  cif  Ihe  Siatali?.  AscA  *.  F*eel, 
AfUU.  S*p.  S9I.    Et  vide  Cadma  j.  Duma,  I  C»j«'f  Bep.  ITG. 

Thit  ncre  artmjnlnn  of  a  liMt  vUeh  ahewa  ttte  dabt  to  be  ODMtiii^  withooi  m 
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yeaSw before  that  time,  but  where  a  writ  was  sued  out  and  re-  ch.  n.  s.  3. 
turned  within  six  years  after  the  cause  of  action  accrued,  to  |j^J^\t>M 
state  such  writ  and  the  day  it  issued  specially  in  the  replica-  ^ 

tion.(e) 

Where  there  have  been  more  writs  than  one,(l)  it  must  ap-O^Smithv. 
pear  that  they  are  regular  continuances  of  each  other,  as  a  /a/t-Rep.668. 
/a/  on  a  bill  of  Middlesex,  or  the  like ;  for  an  attachment  of  pri- 
vilege would  be  no  continuance  of  a  common  writ,  being  process 
of  a  different  nature. 

To  this  replication  the  defendant  rejoins,  either  by  denying 
the  writ,  if  none  in  fact  issued,  ^r  stating  the  exact  day  it  was 
sued  out,  if  the  plaintiff  only  mentions  the  teste,  and  pleading 
that  he  did  not  undertake  within  six  years  next  before  the  suing 
it  out    In  the  last  case  the  plaintiff's  evidence  will  be  the  same 


asknovledgment  of  the  debt,  will  not  take  the  caw  from  the  Statate'k  opermtioii. 
F<srpifMfit.  Dojflor,  1  Hayw,  Rep.  90. 

In  Xentuekjft  k  hat  been  decidt-d,  that  to  take  a  caw  oat  of  the  Statute,  an  ex- 
preas  aeknovled^ ment  of  the  debt  at  due  at  the  timp,  or  an  ezpreai  promlte  to  paf 
it,  muu  be  proved.  Bettw  Mnoitrnd,  Hardin' »  Rep.  901. 

In  thia  eaae  thr  Court  declared  manj  of  the  EngiUh  caaea  had  gone  an  warrantable 
ICDgtbi  to  etade  the  Statute  of  Umitationa.  iUd, 

A  mere  admitiion  ol  a  debt  will  not  eharge  the  defendant  with  the  whoU  tiX  the 
plaintifPt  demand,  but  he  mutt  ttill  prove  itt  arooant.  i^uarkeU  adm,  ▼.  JLUtlepage, 
2H.U  Munf.  Rep,  401. 

An  acknowledgment  of  a  debt  &m  from  a  eo-partn«rthIp,  made  after  Ka  dhaolotkMk 
by  one  of  the  iiartoera,  will  bind  the  other  partner.  Smiih  adm,  ▼.  Ludiow^  S  Johne. 
Rep.  8S7.  S.  P.  Simpton  etaL  ▼.  Geddes,  8  Bay't  Rep.  5SS.  Johuon  ▼.  Seardtlee 
etoLlSMau.Rrp.S. 

la  Petnuyhamot  a  debt  barred  bj  the  Statute  will  not  be  revived  by  a  claote  in 
a  will  ordering  and  direetmg  that  ail  the  tetutor't  juit  debti  be  paid.  Smith  v.  Par* 
ieretall  Bmn.  Rep.  909. 

So  in  Kentucky  ^  a  creation,  by  will,  of  a  tratt  of  peraonal  eitate  for  the  payment 
of  debtt,  will  not  revive  a  debt  barred  by  the  Statute  of  LimitatkMii.  CampbeU  r. 
SuUivan,  Hardm'e  Rep.  17. 

Bnt  in  Virginia^  where  a  tpeaific  fond  wai  charged  by  a  teaUtor  with  the  payment 
of  hit  debu,it  waa  held  that  the  Statute  ought  not  to  prevent  the  recovery  of  what- 
eTcr  remained  of  the  tpeeific  fund,  though  it  would  not  authoritc  a  recovery  oat  oC 
the  ^vnera/ fund.  LewUU  exr.  v.  Baem,  SH.^  Munf.  Rep.  89. 

In  a  cage  lomewhat  analogoua,  it  was  dooided  in  VirginUx,  that  tuch  a  trott  estate 
Wflotd  only  extend  to  loch  debts  as  the  testator  was  m  conadence  boond  to  pay,  an<t 
not  to  a  debt  which,  was  merely  nudum  pactum.  Chandler  ex.  v.  BS&  etaJU^H.U 
Munf.  Rep.  194. 

In  JWnA  Carolina,  saeh  a  devise  was  held  to  revive  a  debt  so  barred,  though  the 
Court  intimated  the  decision  was  made  out  of  deference  to  the  anterior  deciiaoos^ 
nnd  not  apoo  their  own  opinion  of  its  propriety.  Jinm^fmoua,  1  HSiyw.  Rep.  943.-*- 

(e)  The  ^lea  of  non  ^eeumptU  within  6ve  years,  withovt  siting  before  the  instito* 
tion  of  the  suit,  will  refer  to  the  time  of  pleailiof  •  Smith  v.  Waiker  tXT.  1  9Vq»K, 
Rep.  175.  Vide  JOmderom  n  Foote,  9  CalVe  Rep,  949.— ^v.  Eo. 
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Firi.  n.     u  II  ne  naa  Et-arerBen  ine  piea,  eicepi  u  to  wc  Time.     i«ine 
ii"'i"J«i«   ^^Ih^r  '  matter  of  record  being  put  in  iuae,  Dunely,  (he  suing 
'  forth  a  writ  doly  returned  and  6Ied,  the  Court  inspects  the  re- 
cord, and  gives  judgment  as  in  other  cases  on  the  plea  of  mil 
tiel  record^/) 

Tbe  plaintiflT  may  also  reply  that  he  originally  commenced 

his  action  in  an  inferior  Coart  within  six  years,  and  that  the  de- 

^'Vh-i'"''*"''^'"^'"'*  removed  it  by  habeas  eorput t(l)  or  that  he  obtained  a 

3*]k.  i2i.'     judgnient  or  an  outlawry,  on  an  original  within  that  time,  which 

ji""  Bill     ''"  since  been  arrested  or  reversed, (3)  and  that  he  commenced 

N.  P.'lSi.     the  present  action  within  a  year  after  the  reversal.     So  if  a  mhn 

„,  Y,„ch  V.  wnmence  an  action  and  die  j(3)  or  a  feme  sole,  after  the  com- 

ijinibF,  Cm.  mencement  of  an  action  by  her,  marry,  whereby  it  abates,(4)  the 

Whn>idki>.  executor  or  administrator  in  the  one  case,  and  the  husband  and 

?""'5j|"'  ^  *'**  '"  ^^^  other,  have  a  reasonable  time  (which  is  generally  on- 

derstood  to  be  a  year)  to  commence  a  fresh  action,  and  may  reply 

(3)Miiiihnr»the  fact  to  a  plea  of  the  Statute.    Thedefendant  may,  by  his  re- 

lup.  '  '^' "  joinder,  of  course  deny  any  of  the  facts  so  stated,  and  the  issue 

.  will  lie  on  the  plaintiff  to  prove  them,  either  by  proof  of  the 

la.  Muifiie-'  matter  of  record  in  the  usual  way,  where  that  is  traversed,  orby 

S^'  botirtV  1  V^"**^  ^^  '^^  matter  in  pais,  before  a  jury,  where  such  matter  is 

put  in  issue.(g') 

(/]  Wben  (he Sunitc  M  LiniOlnni  ii pliutod  in  b^r of  ■■>  leikiD  od  ■  biil-traad, 
thp  Coun  will  admit  cTiclcnK  f.  *h<-w  (tie  euci  dif  on  whMi  tbe  judgmcBt  wu 
enurFil,   Clark  >.  Ely,  2  JIhM'i  Rcfi.  380. 

Wherelhermird  of  II  judgmeiii  is  entircd  genFrallT  <^  ■  lerm,  ud  k  btMna 
iDMernl  ti<  (br  riBbli  of  (he  pariiei  lo  wrruln  the  partiuulir  Anj,  nieh  liet  imtiy  be 
pnncd  bj  CTklCDce  lOiunde.  Tnaig  t.  Xaa/a«,  'i  Day'i  Rfp.  318. 

Wheneier  (h'  actuallttar  odutng  niii  ■  wrii  becuniHi  m«i<-riii1,  ilmaj  be  ibFTK 
in  onotnidiilinn  to  ill  ficlititHii  int.  IFambeugh  i.  Schank,  Pamting.  Bip.  SSS. 

The  lime  ofiuni!  OKI  Ihf  ■mil  the  wimmeneeineat  ol  ihr  nit,  ind  the  cmW  at 
■nlinn  mod  be  anirctdi-ni  i  aliuutd  ii  appear  niherwiie  on  the  face  of  the  proeeed- 
iaga,  it  will  br  l»l«l  in  ■  apneial  demniTer.  /.aiwy  t.  Lavreace,  I  CatTia'  B^.  69, 
Bird  el  at.  r    Caritat.'iJalau.  Rep.  Hi.   Chmhamv.  Lrmt.ibid.  IM. 

Apramiie  madrnnihp  \%\  JV*i;eni4er,l81l,  whi  ued  on  tin:  l»  Xboanber,  1817; 
«Dd  i<  vaa  hoMea  lo  be  barred  by  the  Slatule  (il  LimitaliDoi.  Prabtig  el  al.  *.  ITit- 
JioBH,  liJHau.  Rrp.  193. 

Where  an  ialbrmitioii  fur  an  nflpuse,  by  reaaoD  whereof  a  fnrieilare  beloofatt 
Iht  tmoar*  nf  the  Siaie.  waa  pr  )Fntpd  lo  ■  j'lUtee  of  (tie  peace,  and  a  warrani  b- 
nrd  thiTeon,  wiihin  one  }«ar  fnim  the  ooinmiMian  of  ihe  offend.,  H  waa  held,  tbe 
oSeoce  wat  nor  barred  by  Ihi'  SiNlutr  i>l  LimiiHtloni,  allhoagh  ihe  oBeuder  wainat 
■rreated,  .'xaniineri,  or  Inril,  until  afier  Ihe  expirvttoD  of  the  year.  AVweflT.  He 
Stale,  S  Cm.  Rtp.  38  -Am.  Ed. 

(f )  If  the  KtHin  be  broogtii  before  the  litne  allowed  by  (he  SMtnlr  of  Limitatiooi 
cipirei,  and  it  •xpire  daring  d)('  tail,  the  SiMHte  will  not  operate.  Anmaiui  *. 
Ji"il<ni,  t  B.y  JO'Bai.  Rep  MOO.    S.  P.  ifiwxn'a  ert.  v .  Putaey.l  H'lult.  Htf. 

Whttt  a  plahuiff,  by  iwoiDg  a  vn^  bai  MTcd  the  bar  of  Ibe  Sutute,  and  the  «rit 
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STATUTE  OF  LIMITATIONS.  ^gy 

When  the  plaintiff  would  excuse  himself  for  not  commencing  Gh.  II.  t.  3. 

StHtute  of 
Limttatittns. 


his  action  in  time,  by  reason  of  his  being  under  either  of  the  dis-    ^^^^*®  ^ 


abilities  mentioned  in  the  Statute  such  disability  must  be  spe- 
cially stated  in  the  replication,  and  it  must  be  added,  that  the 
action  was  commenced  within  six  years  after  the  removal  of  it; 
and,  if  the  disability  be  traversed,  the  plaintiff  must  prove  the 
existence  and  continuance  of  it(Aj 


has  not  aetaally  nbaied,  it  is  not  necesmry  that  tffie  ucivm  thoold  be  proteeuted 
within  a  year  after  the  ttz  years  expired.  Schiosster  ▼.  Lethar^  t  Ikitt,  Rep,  ill. 
Vide  Bravm*9  exr».  v.  Putney,  1  9Vaih.  Rep.  390. 

It  is  not  a  sufficient  repIicHtion  to  the  plea  of  the  Act,  that  theplaintifToommpnced 
a  previous  action  within  the  period  allowed  by  the  Act,  and  after  the  expiraiion  of 
the  liine  was  nonmiited  by  order  of  the  Coort.  HarrU  ▼.  Denm$l  t  Sergr.  ^  R, 
Rep,  ^36, 

lo  Maryland  lihM  been  rated,  that  where  an  action  has  been  brooght  b  doe 
time  after  the  reversal  of  a  judgment  lor  the  same  caoie  of  action,  it  is  saved  by  the 
clause  in  the  Statute.  Drane  v.  Hodgety  1  H.  &  MHeti  Rep.  518. 

The  operation  of  the  Statute,  will  not  be  prevented  by  «  adre  faciat  sued  nut, 
within  the  five  years  on  which  tht:  plaintifT  suffered  a  non-suit.  Petfton't  adm,  v. 
Carr^9  exr.  1  Randolph**  Rep,  436. 

If  a  snit  be  commenced  within  the  time,  and  there  is  a  oonsoit  after  the  time  of 
the  Statute  hasfxpired,  the  plaintiff  may  sue  again  within  twelve  months  under  the 
the  Sutute,  and  then  only  the  time  elapsed  before  the  first  action  will  be  counted. 
Anonyminte^  2  Rojfw,  Rep,  63. 

If  an  acoon  abate  pr  otherwise  go  off,  and  be  not  re-comro*'nc€'d  within  a  year,  all 
the  time  of  its  pendency  will  be  counted,  ibid.  Pearce  v.  Boitae^  ibid.  386. 

A  writ  taken  out  agi^inst  one  anlministratO"  where  teverui  are  appoiute li  and  dulj 
qnalified,  ianuU  and  void,  and  will  not  prevent  the  St!ttut<'  uf  Limitatioon  from  ruo» 
ning  against  tht^  debt.  Bopkim  v.  JfPheroon's  admt.  9,  Biiy*9  Rep.  104. 

A  seicofuf  writ  against  a// the  administrators  after  a  discoiitinuanov  of  the  fii-st,  will 
not  cure  the  defect  where  the  Statute  has  run  before  the  lodging  of  the  writ  in  the 
Sheriff's  officr.  ibid. 

In  JVew  York  it  is  doubted  whether  another  action  can  be  maintained,  instituted 
directl>  after  a  prrvioos  aciifto,  under  a  Sutute,  within  its  time,  has  abated  by  the 
death  of  the  defendant,  who  dit*  s  after  the  five  years  have  expired.  Jackton  ex,  d. 
Frott  V.  Anion,  3  Calneo'  Rep  197. 

If  the  plaintiff  would  avoid  the  Sutnte  of  Limitations  by  a  former  suit  being  com- 
menced, he  may  plead  thr  lornirr  suit  epedaJUy,  and  cannot  give  it  in  evidence  un- 
der the  general  issue.  Bogle  v.  Conway,  3  Collet  Rep  1. 

The  purchaser  ««f  a  chose  in  action  sues  first  in  hie  own  name,  is  nonfuited,  and 
then  suee  in  the  name  of  the  vendor  i  the  former  suit  will  not  suspend  the  Act  of 
limitations  as  to  the  present  plaintiff,  because  there  is  no  privity.  HaUey  v.  BuUom 
ley,  8  Rayw,  R*'p.  ^234^— Ak.  En. 

(A)  The  exceptions  in  the  Statute  of  LimitatioM  will  notbe  exteod^d,by  eonstrae* 
tioo,  to  cases  within  the  n*ason,  but  not  within  the  letter  of  the  exceptions.  SaeUt 
▼.  De  Qraajy  I  CowenU  Rep.  356. 

If  one  of  the  persons  against  whom  a  decree  is  given  be  an  infiint,  his  infanej 
will  prevent  the  Statute  of  Limitations  from  barring  those  who  most  opcessarily  join 
with  such  infant  in  a  wrtfof  error  to  reverse  the  decree.  Ksmnedy  v.  Xhmeani^ 
HardinU  Rep.  365. 

The  terms  "  beyond  ieao,**  in  the  proviso  of  the  Statnte  of  LimiUtioiii  of  Ge«r« 


Fart  n.  The  plea  of  tender  goes  only  to  defeat  the  plamtiff's  right  to 
Tendar,  cDBlA,  knd  therefore  the  defendant  who  pleads  it,  ib  always  oblig- 
~~~^'~  ed  to  pay  int*  Court,  for  the  use  of  tiie  plaintiS*,  aa  much  as  he 


jio,  ire  cquintrnL  to  ■aithtia  Ihe  BaiiU  ajtiu  State,  when  Die  Suiote  a  cnasled  ; 
and  ihr  pari;  viihrMii  lho«  liniiti,  ii  cnlillri]  u>  the  buneSl  at'  thi:  eiseptitn.  .Wkr. 
ras'i  I"-  *-  Biika-ttaLS  nheat.  Sep.  541. 

And  «>  of  the  Slatulc.  !l  .ftiiMi  i  oh.  IS.  PaaeBtul'i  la.  t.  Addma,  t  Bar.  ii 
JtAiM.  Hep.  350. 

In  Csiuiecticul,  an  ibaenee  at  Ba&fax,  vithout  the  jurixlietian  of  Ihs  Uialed 
Slalti,  ii  iiot  beyoad  teai  viihiu  the  mctuin(  of  the  Statute.  Outlet  i.  Braille, 
giri.  Bep.  i99. 

In  Peniii3l'iinia,%  debt  doe  from  ■  peraon  rniHing  in  &uM  CaroAna,  *■•  brid 
to  be  birred  if  btjrond  Ibe  lime  allowed  bjr  the  .Siatuls.  ff'ard  r.  Bailant,  2  JJoff. 
fie^.  817. 

But  <u  Martfioitd,  it  ha*  been  mled,  that  >  revdeooe  in  Virginia  ii  being  begtnd 
MO,  aou  10  eome  wlihia  the  eKCeplioooTlh.  Statute.  Jimtt't /e>.  f .  Tbuter,  1  ff. 
&  Jf -ifen.  Jtep.  M. 

Th>>  iloubl  bo*  been  obriited  in  Mitiaclaaeai  bj  a  legitlaiite  praiiaioa  making 
the  i-ieeplion  (o  being  aat  af  the  UtmU  of  the  Commoavealih.  White  t.  BaiUg,  3 
Ma*.  Brp.  Sri. 

The  nine  pi-OTiikm  appeari  to  baie  been  nude  in  JVew  Ytrk.  Ruggle*  t.  Keel' 
er,3John:Bep.963. 

The  SiHiale  will  run  onlj  from  tiie  lime  of  obuioiog  letter*  of*  adminiMrmtiilD. 
^mi  T.  Simpion,  S  Haga.  Rep.  IV. 

A>  lo  Uiit  rule  in  rir/iRta.  \\Ae  Ormiidr.  IHckiiuen,i  CalCe  Sep.  16.  Fom 
T.  Buberdeai^t  exT.  3  CraiKlt't Mtp.  174. 

TheSuiaie  will  not  mam  lime  ut  the  rcTolalioouy  car.  Filler  ^.  BancKk,t 
Stai't  Sep.'93S. 

la  m  BBtian  oammeneed  in  Muiaclaiieltt,  the  Statute  of  JWv  fort  eaniMI  be 
pleaded  in  baroTin  aciion  eommencrd  in  MateachiueUt,  hf  inhabiianti  of  AVvTsnt, 
upon  a  nolr  executed  in  JV>b  Ybrk  b;  oitizen*  of  JUatnichu*etti.  Peartall  et  oL 
T.  Ihtighl  et  a/.  IMiu:  Rep,  S4. 

ForeigDcra  wtianewrhare  been  in  the  United  Statet,»xt  within  the  nceptioD 
of  the  Slatule  for  thr  limilationof  per>onalaeiion>,atid  may  bring  IbeiraetinQ  within 
the  Ume  limitrd  bj  the  Slalnie,  afUr  iheir  coming  within  the  State.  Hall  T.  Ut- 
Ue,UMatt.  Sep.V)3. 

In  an  astjon  of  oinfinpiil  brought  in  JVbtr  Forb,  the  def'MiriaDt  maj  >et-o7  de- 
mand) igainai  (he  pUiinliS',  ariiing  vhen  bulh  parttei  reiided  in  Caimeeticul,  and 
vhieh,  ifaued  in  Coimrclicuf,  would  be  barred  bj  ill  Sutule  dT  Limititioni,  pro- 
*idad  til  fan  bate  nol  eUpaed  tinee  die  plaintiff  same  ialo  the  Slate  oTJVinr  rant-. 
Ittigglet  t.  KeeUr,  3  Jahnt.  Rep.  363. 

Conru  in  ene  Stale  are  not  goTemed,  in  aDtiaoa  on  foreign  otmtneti,  by  the  Sta- 
tute of  Limiutiooi  of  thoar  DlAer  State*  where  >uoh  eonlnclt  were  muie.  Md. 

Theaa'ing  of  the  Staiule  incluileiai  well  fbreignen  who  ban  iTiided  altogether 
ODI  of  the  Sule. »  eilixeni  of  the  State  who  maj  be  abMnt  for  a  time.  ibid. 

A  ooBlraal  made  id  a  foreign  oounlrf  i)  (ubjeet  to  Ihe  Sutale  of  Umicationa  of 
the  State  whetr  the  ult  ii  broaghl.     Kenned;)  t.  Futrnan,  1  Baya.  Bep.  459. 

The  return  of  adebtortothe  State  to  enable  ihe  Slalute  of  Liroilaliooa  Ionia 
tOOK  be  aooh  a  letum  a>  will  enable  the  creditor,  hj  reaamable  diligence,  to  arrcH 
biabodj  •ttecnrilj'.     Whiter.  Bailey,  iMau.  Rep.  271. 

The  Act  of  LimititioDi  in  ViTgima  begioa  to  mn  againiC  a  eredilor,  reaiding  out 
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TEHDER.  4jgQ 

admits  to  be  due  ;(1)  and  cannot  plead  the  general  iftsue*  to  the  Cb.H.  a.  s. 
same  part  of  the  declaration  as  that  to  which  he  applies  his  ten-     Tender, 
der ;  bat  can  only  plead  a  tender  as  to  part  of  the  damages,  and 
the  general  issue  as  to  the  residue.(i)    The  plaintiff  may  tra-v.HoirVd,4 

T.  Rep.  194, 

of  the  State,  if  he  eome  into  the  State  for  temporary  parpoaes,  provided  the  debtor  be 
at  the  time  vithin  the  Conimoo wealth.  Faw  w,  Jio6erdeau*8  exr,  3 CrancK%  Rep,l7^, 

If  a  eontraet  is  made  id  S.  CaroUna^  with  the  view  to  the  reeeipt  of  moocy  in 
Pennaylvama,  the  eaaie  of  aetkm  aceniee  opoa  the  reeeipt  of  the  mooej  io  Penn- 
iyhfoma,  and  the  Statute  of  Limitatioiit  of  8-  Carolina,  if  not  a  bar  to  the  actioD. 
Marper  t.  Hampton,  1  Har.  &  JgknM,  Rep,  453. 

WheD  the  Statute  ooee  begins  to  operate,  its  efieet  does  not  eease  by  the  interren« 
lion  of  any  subsequent  legal  disability.  Pechi.  Tnuteeaof  RandaU^  iJotuu,  Rep, 
155  Rtjfers  ▼.  SUt,  3  Can.  R^.  308.  FUxhtgh  et  al,  ▼.  ^ndenon  etaU%H.U 
Mnnf.  Rep,  889.  Faytoux  et  al.  ▼.  Prather,  I  Jfott  U  M^  Confe  Rep,  898.  Walden 
▼.  The  Man  of  Oratx,  1  fVheat.  Rep,  898.  Den  ex  d,  Andrerm9  tr.  Mtdford,  1 
jBbyw.  Rep,  311.  JInon,  ibid,  416.  Kennedy  &  Co,  ▼.  Ftdrman^  tbid  459.  Co6- 
ham'a  oat.  f .  Mill,  8  Do.  5.    Pender  ▼.  Joaee,  ibid.  894. 

In  an  aet  ion  on  a  promissory  note  made  in  Connecticut,  our  Statute  ol  LimitatioM 
may  be  pleaded  in  bar.    JVImA  v.  Tapper,  1  Coined  R^,  408. 

It  is  a  good  plea  in  bar  to  an  aetiou  on  a  judgment  giTen  in  ancHhe^  State.  Rub- 
bell  1,  Coudretf,  5  Jobnt.  Rep,  138.    Bieoetl  v.  Hall,  ll  Do.  168. 

A  ereditor  in  a  foreign  euontry,  haTing  an  agent  here,  is  not  therefore  vithin  the 
SUtute  of  LimiUtioDS.     tHlton  ▼.  ^ppletan,  17  .Mixft.  Rep.  180. 

If  the  defendant  plead  the  Statute  of  Limitations  in  bar  of  a  suit,  a  replieation  that 
the  plaiotifF  was  within  one  of  the  exceptiene  of  the  Statate,  is  good.  Perkine  v. 
Surbank,  9  Maea  Rep.  81. 

The  Statute  of  Limitationa  of  another  State  eannot  be  pleaded  in  bar  to  an  aetioa 
eommeneed  in  a  Court  in  thia  State  by  an  inhabitant  of  such  other  State,  on  a  note 
then  executed.    Peareall  etalv.  Dtright  et  al.  8  Mam  Rep,  S4. 

In  chancery,  if  the  defendant  in  equity  plead  the  Statute  of  Limitations,  and  the 
eomplaint  aome  within  any  of  the  exceptions  in  the  Act,  he  will  not  t>e  entitled  to 
the  benefit  thereof,  unless  he  set  it  forth  by  a  replieatioii.  Lewie  exr.^.  Bacon,  3  H 
U  Munf,  Rep  89. 

It  Is  a  good  plea  to  a  suit  in  equitj,  brought  to  recofei*  money  eolleeted  by  an  at- 
torney, for  the  plaint  iff,  and  not  aceoanted  for  by  him.  JShmy's  exrt.  ▼.  M  Clare, 
1  Randolpf^e  Rep,  884. 

Tide  ante,  p.  51,  n.  {q)  as  to  booda,  aod  post,  Cb.  X.— Ak.  Bd. 

Tender, 

(t)  if  there  be  a  promise  to  deliver  certain  artictes  at  a  certain  day,  and  no  place  be 
mentioned  in  the  note,  the  creditor  has  the  right  of  appototing  the  place.  Aidrich 
T.  Albea,  1  Oreenl,  Rep  180. 

A  plea  of  tender  of  specific  artidea  must  state  that  they  were  kept  ready  until 
the  uttermost  convenient  time  of  the  day  of  payment,  ibid* 

Id  an  action  on  a  promise  to  deliver  certain  articles  at  a  given  day  and  place, 
H  la  a  good  bar  that  the  defendant  was  ready  at  the  day  and  place,  to  dettter  the  ar- 
lieies.    Robbint  v.  Laee,  4  Maes,  Rep.  474. 

But  if  the  delivery  or  tender  of  the  thing  be  prevented  by  any  contrivance  orevm- 
aion  of  the  other  party,  it  wdl  be  equivalent  to  a  tendet*.  Rerden  v.  Borden,  5 
Maae.  Rep.  87     Fraxier  v.  Cwhtnan,  18  Do,  877. 

There  ia  a  dtf^rence,  ae  to  tender^  between  portable  and  cumbenomc  artaoles ; 


Terse  both  the  teoder  ftod  the  gener&l  issae,  and  then  it  will  be 

iBcuinbeDt  on  Aim  to  prove  that  the  defendant  was  indebted  to 

'  him  in  a  lai^er  turn  than  he  admits,  and  on  the  defendant  to 

wHh  rratwct  lo  thp  fbrmcr,  ■  prraoiul  tender  i>  a-een*rf  ;  ai  b>  tbr  liuer,  it  will 
be  luffieknt,  if  ibe  dcfcixlint  ofliT  to  dcliTrr  u  the  pUmtilT  Jifaill  Hinrct.  Cnt  t. 
JDniXm,  3  JeAiu.  Cat.  3lLl.     5.  P.  SSa^land  t.  Mart  el  al.  S  Ja/au  Btp.  370. 

A  lemler  on  ■  bfHid  aiih  ■  pcmiltr  duri  not  bar  mn  Htinn  on  ihe  bond.  Jfuiny 
T.  Barrit,  3  J*lliu.  Bf.ai. 

Tender*  tir  ttnetijiirU,  ud  nprer  are  lapplied  hj  eqailj.  ,1rriwtimlh  et  toe. 
r.  Fan  HarHngm't  errt.  1  Cuv**  Rep  S6.   ShtwdTt  exn.  t.  Annwn.  Hid.  ITi. 

tl  it  ■  p'D'-riil  rule,  rhit  »  lend'  r  tnud  br  ornJ^  anennilliini  il,  «iid  inoM  br  sl> 
waji  rf  ■  [k-Baite  ud  eertain  chansler.  EatUanil  r.  Longthvn  etal.  I  J<IW  iJ 
M  CmCt  Urp.  195. 

Alrnd'reai.rKtbcnude  liter  Ihe  ewnnwBwnmit  of  Ihe  MUt.  HbUurw  exr. 
*.  SaBi^n,  Md  SU, 

HMhIng  but  gttd  or  afrn-  it »  Irgkl  tender  oadrr  the  Covlitulkin  i^  the  Untad 
Slalt:     MClanai.JVrtM.tDi.m. 

Trrwir)  ntHri  inurd  under  the  S«  of  Caagrrtt  of  1814,  eb.  77,  ind  G3>,  betof 
br  their  lawi  rewinble  in  piymeM  of  dniiri,  (isn^  anil  Und  dcbu,  due  to  Ibe 
United  Sutei,  lor  the  primipal  ind  intereM  dur  tberenn,  iire  i  gnort  tender,  ud 
iBij  bepleidedHWoh  totueh  dehu.      TTurttdtkeT.  V.  SlaUt,  a  MiutH'i  Sep.  1. 

A  lendrr  moor  of  irTeriljinit  obligee),  ■>  >  tender  to  alL     ffankr  et  oLt, 

jtrttt,  a  fFoiA  Rep.  sse . 

To  make  *  tender  good,  the  part;  moM,.  M  the  btaat  line  cf  Ibe  UK  Asj  of  the 
lerm  of  the  eoatraet,  berom  nu  aet,  proered  to  Ibe  pimee  of  abode  nf  the  pattf  if  no 
place  be  fixd,  and  there  prodnee  thr  wntuy  or  gMdt,  and  ofRsr  to  eooplj  vilb  th« 
cooinct.  Marian y.  WeUt,  1  7y.  Rep.  SSI. 

If  the  aduerae  partf  be  ibirnt  or  n-foar  when  pmenl  tt  reeeiie  lbs  aouc^  or 
goodt,  or  [■  inenpable  of  performing  ibe  coDtrant,  ibe  other  mrd  BOt  oount  tbe  BO- 
Def ,  nor  dli|>Ui  partieultrlT  thr  good*  if  be  ean  ihe*  iMherwiie  that  ba  haa  ten- 
dered ^  iiO'iont.  ibid.  SUngvrUmdi.Marteetat  SAAaa.  Bep.STfl. 

Where  .A.  ihipped  goodi  by  the  maalEr  of  a  leiwl,  and  the  oooiignea  ■Micand 
the  but  of  lading  to  C.  who  demanded  the  goodi  and  tonderad  ■  aoa  of  EMoej  far 
the  Ire^t,  bat  whether  enough  did  not  appEar;  the  maater  refiMed  M deliier the 
|Qod*,  aai^ing  ai  >  reitoa,  ordera  From  the  abip  ownera  aol  to  delinr  them,  bat 
made  no  obfeeiion  to  the  leader  of  the  Ireighl  i  in  an  Mlioo  of  trMer  Bgaiolt  Jt.  k 
waiheld  he  had  waired  anj  tender  affreight,  and  that  bia  refaaal  wat  andeaoc  •( 
eODTrraioa.  Judai  et  ai.  v.  Xen^  t  John*.   Cae.All. 

'Whet«  a  promiiHrj  uote  waa  given,  pijable  in  pnduce,  to  be  delrrered  bf  ■ 
eertUD  ixj,  at  the  mtker'i  houae  (  in  an  action  on  the  note  the  defendant  pleaded 
payment,  and  ptond  that  he  bad  baf  ia  hit  turn,  readj  to  be  delivered  on  the  daf 
In  dir  plaintiff,  but  did  not  abcw  the  qoanlilj  or  raloe.  It  wai  held  that  Ihcrw  *M 
nopniof  of  a  tender  or  payment.  JVewfenT.  Qalimith,  ijolmt.  Rep.  119. 

AiB*r«o^erln  pa;  the  moneT,  ii  not  in  legal  Briotnem  a  lender.  Sheredine  i, 
Giaii,  i  DaU.  Rep.  190.  S  P.  Searighl  f.  Calbrailh  etal.4 DaU.  Rep.  SIS. 

A  pertno  making  a  tender  eaniioi  maiat  on  a  n'oeipt  in  fall  of  all  demaodai  bat 
be  moat  rely  on  the  tender,  and  on  proof  at  the  trial,  that  so  more  wai  doe.  3Kqnr 
T.  Bracketl,  IS  Mae:  Rep.  iSO. 

In  AbrM  Carolina.  J'finlh  et  al.  T.  MiOM,  2  Oigm.  Rep.  ISS. 

Wbrti-  BMMWj  ii  to  be  paid  in  gooda,  a  lender  of  all  the  artialea  unal  be  prored, 
not  of  Mme  onlf  enough  in  rictoe  to  ditebarge  the  dehL  Tian^tM  *.  G^iard, 
ibid  ISO. 

When  a  ipceiie  wtiete  it  la  be  delirered,  a»l  ni>  plaos  ^pofawd,  tba  dabUr 
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prove  his  tender*     If  the  plaintiff  fail  on  the  first  issue,  the  ten-  ch.  11  s.  d. 
der  will  be  the  only  matter  in  dispute,  and  to  support  this,  the     ^^'*<'''- 
defendant  must  prove  that  he  offered  to  pay  the  money,  either  ———*—■ 


must  give  notice  of  hit  readlnets  to  pay  on  the  daj.  and  request  the  creditor  to  ap- 
point a  place  vhere  he  will  reeeive  it }  and  oo  tlie  day  he  mast  attend  antil  tan  tet 
to  make  the  deliTery ,  anlett  the  ereditor  reFote  or  accept  before.  England  ▼.  WUh- 

ertpiHm,  1  lluyw.  Hep.  361 . 

And  to  in  the  pleM  thiTeof.  Jmet  ▼.  Wagner,  2  Bibb*9  Rep.  269.  Colyer  ▼*. 
JSfuiching9*8  exra.  ibid.  404. 

Where  a  man  it  to  deliver  property  at  a  Taluation,  he  it  not  boand  to  carry  the 
property  to  the  areditor,  but  the  latter  mutt  reeeive  it  at  the  debfor't  hoote.  Dand- 
ridge  v.  Harrit,  t  Wath'  R^-  ^^2- 

In  the  cate  of  a  tender  o(  money  ii  thould  be  pleaded,  and  the  money  broaght  bto 
Court.  Sheredhe  v.  GmU,  %  Dall.  Rep.  190. 

If  a  man  be  bound  to  do  a  thing,  he  mmt  either  do  it,  or  offer  to  do  it ;  if  no  ob- 
jeetiona  are  made,  ht*  most  thev  ihat  he  made  the  tender  in  a  regular  manner;  bat 
it  ia  not  necessary  if  the  other  party,  by  hit  conduet,  ditpense  with  a  regular  tender 
hy  a  previoot  refutaf  to  accept  it.  BUgfU  v.  ^ahky  et  a/.  1  Petera*  Rep,  ^4. 

A  party  who  hat  a  right  to  object  to  a  tender,  n  not  preelvded  from  availing  him- 
aelf  of  this  objection,  by  the  cireumttance  that  his  motive  finr  oljecting  wat,  not  the 
tender,  but  a  desire  on  other  grounds  to  g^t  rid  of  the  coutmet.  Decamp  v.  Featf, 
5  Serg.^R  Rep,S2S. 

The  effect  of  a  tender  it  not  to  extinguith  the  right  of  setion,  bar  only  to  preclude 
a  claim  for  interest.  Raymond  etaLw.  Beamard,  12  Jofnta.  Rep.  274. 

If  a  legal  tender  ia  made  of  the  money  due  on  a  bond  and  mortisage  to  the  mort- 
gagee, or  bis  assignee  or  attorney,  which  is  refased,  the  land  it  discharged  from  the 
mortgage,  though  the  debt  remains.  Jachaen  ex.  d.  Bovera  v.  CraJUy  18  Do.  110. 

A  tender  of  a  bond  of  indemnity,  afler  action  brooghi,  ia  iTisiifficient  where  indem- 
Bity  it  oeceMBty  to  plaintiff's  recovery.  Harper  v.  Hampton,  1  Bar.  U  Johna.  Rep, 
719. 

If  a  vendor  had  not  the  title  at  the  sale,  and  defends  under  the  plea  of  tender,  he 
most  shew  that  he  had  acquired  the  title  before  the  tender.  Burch  v.  Young,  d 
3fiartA.  jRe^.  418 

So  in  another  case  the  Coort  said  a  plea  of  tender  should  be  accompanied  with 
bringing  the  money  into  Court,  otherwise  the  plea  is  a  nullity,  and  it  would  seem 
that  the  plea  should  state  the  kind  of  money,  Dotmman  v.  DownmanU  exra. 
1  fVaah.  Rep.  34.  ClaJUn  ▼.  Bawea,  8  Maaa.  Rep.  261. 

It  seems  however,  that  machinea  and  other  toola  ponderous  m  their  nature,  need 
not  be  broaght  into  Court  by  the  defendant.  Shotwell  v.  Wendoiyer^  1  Johna, 
Bep.  64. 

A  tender  most  be  strictly  proved^  therefore  in  an  action  on  a  promise  to  deliver 
%  quantity  of  boards  at  a  certain  time  and  place,  the  defendant  pleaded  he  had  the 
boards  at  the  time  and  place  ready,  kc  it  being  proved  Ihat  boards  of  sufficient 
quantity  and  value  were  at  the  place  and  time,  will  not  be  sufficient,  if  the  witness 
do  not  know  to  whom  th*'y  belonged.  Cobb  v.  fTilSama,  7  Johna.  Rep.  24. 
^  In  a  pl«  a  of  tender  of  goods  upon  an  obligation,  they  must  be  particularly  de- 
scribed so  that  the)  may  b^  identtffed.  Mchola  v.  Wfdting,  I  Root^a  Rep.  443. 

A  teixJer  (it  l<-gal]  vests  the  property  in  the  party  to  whom  the  goods  are  tendered, 
therefore  if  the  party  to  whom  they  are  tendered,  at  first  refuse  to  receive  them, 
afterwards  demand  thero,  and  they  are  uot  given  up  to  him,  he  may  bring  an  action 
of  trover  for  sdch  g«  ods.  Rex  v.  Strong,  ibid.  55. 

As  upon  a  plea  of  tender,  the  money  must  by  law  accompany  the  plea  { the  defend- 
ant  in  »  aubaequent  soit^  may  plead  the  tender  of  money  into  Court  io  tht  Jirai  suit, 


Fart.  II.     to  the  pUintifi'  or  an  agent  who  w&i  authorised  to  receive  pay- 
Tender,     tnent^l]  and  had  it  with  him  to  pay.    If  the  plaintiff  make  no 
objection  to  receiye  it,  the  defendant  should  pot  it  down  for 
v.  Bieviit^     '''>■>>  for  holding  it  in  a  bag  under  his  arm  is  not  sufficient  ;(2) 
iCiDipb.«7.but  if  the  plaintiff  refu tie  to  receive  the  money  tendered,  con- 
(8)  Vide  B.    tending  that  more  is  due,  he  cannot  afterwards  object  to  thefor- 
N.  S.  151.     tnality  of  the  tender.    Thus,  though  a  person  must  regularly 
(3)Wn|^t  v.  tender  money,  and  not  bank-noUi,(S)  and  the  exact  sum  with- 
Be    ss^     ''"^  asking  for  chBnge,(4)  or  a  receipt  ;(5)  yet,  if  when  such  in- 
8  B.  Ic  P.  IS6.  formal  tender  is  made,  the  creditor  does  not  object  to  receive  it 
(i)  BUek  T>.  *"*  ^'  account,  but  on  account  of  more  being  due,  he  will  not 
Smiih.  Peak,  afterwards  be  permitted  to  object  to  it  on  thetrial.(6)  And  even 
"'  if  the  cash-notes  of  a  country  bank  are  tendered,  and  no  objec- 

ts) Colew.  tion  is  made  on  that  account  the  tender  will  be  deemed  eulB- 
Scdiiie  'qienbcr)  So  where  the  defcJndant's  agent,  having  taken  out  his 
nl"^'F'  pocket-book,  offered  to  pay  the  plaintiff's  debt  if  he  would  go  to 
Ch.'u,  (ud  a  neighbouring  public  house,  and  the  plaintiff  refused,  this  was 
Huiham  v.  ^^j  j  ^  g^^^  tender.(8}  But  in  all  cases  it  should  appear  either 
sCuii|ib.si.  that  some  money  was  produced,  or  that  the  creditor  expressly 
f6\Sceihe    '*'''  ''*  wuld  not  receive  it.(9) 

■boHMKi.  But  these  are  not  the  only  replications  that  may  be  made  to 
(7]LoekTerv.^'*'^  plea;  the  plaintiff  ma^  reply  a  special  demand  by  him,  and 
jann.Peuk  refusal  by  the  defendant  to  pay  at  any  time,  either  before  or 
3d  ed.sag.  '  subsequent  to  the  time  of  the  tender,  for  if  the  defendant  has 
ever  refiised  to  pay  the  money,  his  tender  will  not  avail  hiin}(10) 

Gokiiiw,  s  M. 

^  ^  ^°-  nd  pme  the  paymrnt  to  Ihe  tlrrk,  vh'nh  if  faaad  ia  the  defenduil^  Invr,  vill 

V.  Sbee  4  T^'  iul>iiil>gG  (o  defeodanl  of  the  ple>  of  teoder,  >ill  be  ttkro  any  bj  >  Nbu- 

Eip.  Cu.  t7.  qurnt  denind  (rom  the  pIuniilT  and  a  nlbnl  bf  the  deiendanl.   Bott  *.  Brown, 

Firi.  Rip.  S95. 
^'^)*|''""-      InAiw  York.  Moms  i.  BarrU.i  JtSmt.  Rep.  ^. 

el^r  I  Ld.'  Whether  in  ibe  proteM  of  a  bai  of  eiahaage,  ihe  proteit  «iU  be  CTidence  of  tbe 
Rav.  354.  legalilj  of  the  mooey  leadered  ai  paymeot  of  the  bill.  Siaright  y.  CatiraUk  tt  at. 
8.  C.  4  SaU.  Rip.  3S7. 

VMe  Mtmjbrd  v.  Wrighl  et  al.  Xiri.  Sep.  S9S,  Place  T.  Lgm,  Md.  404,  H  to 

proof  dT a  tender  under  panioularSututea.  Btiide  JbAfum*.  Aciter,  IDalLR^. 

404,  in  Pm>uyh»nia. 

Tbe  defendaal  nay  pjt  >n  etidenee  a  tender,  ander  the  pica  of  payrneDt,  id  an 

aetiooofdebtonabillDfiioliange,  toeilinguiihlhciatemC.  SkifnMj.Mtrtaa, 

S  CalPt  Sep.  277. 
In  Cmlnecriciif,  under  Ibeir  Statute,  if  tbe  defendant,  oo  being  arrened,  ihev 

tbe  officer  property  to  lery  hi*  cieeotiun  apon,  whieh  apparently  it  not  uffioiaat 

(0  diaobarge  It,  Meh  a  lender  will  not  make  tbe  offieer  a  treqiajaer.    Oilierl  *.  JU- 

dtr,  riri.  Rep.  Igft 
So  by  Ihe  common  lav  of  that  Sutr,rteDder  after  Ihe  day  of  payment,  if  pn- 

periy  pleaded,  and  pmmed  op,  ii  a  dofeue  to  tbe  action.  Tracy  t.  Strang;  3  Can. 

Rep.  fl$g. 


mmmmm^mm 
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and  for  this  reason  a  tender  after  the  day  of  payment,  in  a  bill  Ch  n.  s.  3. 
of  exchange,  is  no  bar  to  the  action.(l)     If  this  demand  and  re-     lender, 
fusal  be  traversed,  the  issue  will  of  course  be  on  the  plaintiff  to  " 

prove  it;  and  to  support  the  issue  on  his  part,  it  will  be  neces- pepio", s^ ^' 
sarj  for  him  to  shew  that  the  demand  was  of  the  sum  tendered,  ^''■^»  ^^^* 
for  if  the  defendant  tender  51,  the  plaintiff  cannot  avoid  the  ef- 
fect df  it  by  afterwards  demanding  10/.(2)     The  demand  must  (2)  Spybej 
also  be  made  either  by  the  plaintiff  himself,  or  some  one  autho- i^i^A'.isi. 
rised  to  give  a  discharge  for  the  money.    Thus  a  demand  by  a 
clerk  to  the  plaintiff's  attorney,  who  had  never  seen  the  debtor 
before,  will  not  be  sufficient.(3)  IL^iPi'ciJi 

If  the  tender  were,  in  point  of  fact,  made  aftjsr  the  commence-  478.' 
meat  of  the  action,  but  before  the  exhibiting  the  bill,  the  plain- 
tiff may  in  this,  as  in  the  former  instances,  shew  the  actual  com- 
mencement of  his  action,  by  stating  the  writ  in  his  replication;(4)(*)^**9*"" 
and  the  defendant  may  rejoin  that  there  was  then  no  cause  of  1  Laiv.  227.' 
action,  or  that  he  tendered  before  the  day  on  which  the  writ  was  p"J|i*^''' 
sued  out*    On  the  first  rejoinder  it  will  be  incumbent  on  the  s  Batt,'i68. 
plaintiff  to  prove  the  time  when  the  cause  of  action  accrued  ;  on  /5\  ^^f^  ^ 
the  other,  the  defendant  must  shew  the  day  on  which  he  made  Newton, 
his  tender.(5)  *  ^""^  ^**- 

I  shall  mention  two  defences  more,  which  may  be  either  spe-  In&My. 
cially  pleaded  in  bar,  or  given  in  evidence  on  the  general  isstte, 
and  these  are  the  infancy  or  coverture  of  the  defendant  at  the 
time  of  the  contract ;  but  if  a  promise  be  made  at  the  time  a  wo- 
man is  sole,  and  she  marry  afterwards,  this  must  be  pleaded  in 
abatement.(A;) 


Where  &  promiMory  note,  not  negotiable,  wm  made  pajable  in  sixty  dayt  after 
liaU,  &od  it  feU  doe  on  Sunday,  it  wu  held  that  a  tender  on  the  foUoving  Monday 
was  good.  ./Soery  et  aU  w,Stetpart  etal.St  Do.  69.^Aif.  Bo. 

h^ancy. 

{k)  Infiinej  inaj  be  giten  in  evidence  in  an  action  of  auumprit  under  the  general 
i«ue.  StoHMbury  v.  Marho^  4  DalL  R^.  ISO. 

The  plea  of  the  infancy  of  one  of  the  defendant!  is  pertonal,  and  cannot  be  taken 
advantage  of  by  the  other  co-defendant.  Van  Bramer  et  tU  v.  Cooper  et  al.  8  Johns, 
Hep.  270.  S.  P.  Hartness  et  al.  v.  Thompson  et  al.  S  Johns.  Rep.  160. 

The  infancy  of  the  pUintiflP  is  not  a  ground  of  nan  srnt  at  the  trial,  bat  muit  be 
pleaded  in  abatement.  Schemerhom  ▼.  Jenkins^  7  Johns.  Rep,  373.  Ex  parte 
Scott,  1  Coven's  Rep.  33. 

It  nnust  be  pleaded,  and  cannot  be  given  in  evidence  00  non  estfttctum.  Van  Val- 
ktnburgh  v.  Rouk,  IS  Johns.  Rep.  337. 

An  infant  may  brng  an  action  oo  a  cootraft,  bul  he  mast  sue  by  guardian.  J^  Oif- 
Jin  V.  Stout,  I  Coxe's  Rep,  98. 

SK 


Part  II.         To  the  plea  of  infancy,  the  plaintilfniajr  repl^,  first,  bj  deny- 
"  '""''■     ing  the  inTancy. 
■  Secondly.  That  the  defendant  ratified  the  promiaes  after  he 

came  of  age. 

LaBtly.  That  the  things  furnished  were  necessary  for  his  de- 
gree. If  the  defendant  give  his  infancy  in  evidence  on  the  gt- 
neraliatue,  the  plaintiff  may  prove  either  of  these  three  facts  in 
reply. 

lit  the  two  first  cases  it  is  sufficient  for  the  plaintilT,  in  the 
Borthvickv.  first  instance,  tn  prove  a  promise  ;  and  it  is  incumbent  on  the 
iV'^RcD'fi'iB  defendant  to  shew  the  time  of  his  birth,  for  this  fact  cannot  be 
supposed  to  be  in  the  knowledge  of  (he  plaintiff;  but  if,  apon  a 
replication  of  a  ratification  after  age,  the  defendant  establish 
his  nonage,  at  the  time  of  thepriginal  contract,  it  is  then  incum- 
bent on  the  plaintifi*  to  prove  an  express  promise  to  pay  after 
he  attained  his  age.     A  bare  acknowledgment  of  the  debt  is  not 
(l)Ltnt>.      sufficient  in  this  case.d)  as  in  ihe  case  of  the  Statute  of  Limi- 
■n'er'u  T      tations,  for  the  law  protects  an  infant,  and  implies  no  promise 
further  than  for  those  things  which  are  necessary  fvr  his  sup- 


.M.S. 


An  iiitanl  mi.t  commH  treBMn,uid  ihaiMibjcol  hii  eHau  lo  fbtfeiiore.  Dam 
ex.  d.  Bm/d  i.  Baala,  Md.  £6S. 

A  »le  b^  sn  inhnl  accDinpanied  bj  deliTfrr,  a  good  acaiint  third  pertoM. 
Jthmant.  Fackw.l  Jntl  U M'CtriTt  Hep.  I. 

An  inhni  »  no  mare  liililc  Ibr  ■  fniul  in  ■  oontnwl  in  Chancay  (hui  ■!  Uw. 
Geer  i.  Heoveg,  1  flooCi  /tef>.  179.  Bmm  *.  Ihinhum,  ibiii.  27a. 

In  ChancerSi '"  "  ''ecne  igsingt  inrunU,  lime  will  be  gl>.  n  ihcm  to  mike  otJM. 
tioD  )>nrr  ittmnlnK  Iheir  agv.  B'ttxlm  t.  Lee'»  admr.  iB.U  Mta^.  B^.  S76.  S, 
P.  mOcmmtt'iadrnt.  t.  OUver.ibitl  490. 

The  psjer  ofa  nakr  glirn  bj  «n  infant  in  the«oarw  oT  trada  Mnnol  ealoneit 
■gminN  HKh  iiibnt.  Van  IfinkI*  t.  JirUham,  3  Coinei'  Bep.  333.  CoUman  if 
Caiiiet'  Cat.  m  Prac.  103. 

An  inbiit  »il<  not  even  be  held  lo  biil  for  ftoodi  nld  and  deliiereiT,  not  bcinc  M- 
cemrtet.  Pmll  t.  Strickland,  I  Brvwne'i  Bep.  913.  Scd  Tide  Clejiuon  t.  Smh, 
SBimi,  Bep.  413. 

But  In  inrinl  i>  bound  b]r  iDuriage  wticies  or  Kldeinetiti,  and  taoh  eofllriMi  will 
bind  thetn  when  offullige.  Tabb  el  al.  t.  ^rchir  tl  aL  3  H.  Ci  JUw^.  Rifi.lM. 

Ai  to  in  eieeulion  ixning  *|pin>l  ■  minor  who  tud  del'end'-d  in  an  iction  arejeet- 
meni  by  huguardian.  VhIc  Lane't  tei.  t.  Qaver,  I  H.  i3  .Vflrn.  Rep.  459. 

Alio  an  infant'!  defeudlDg  ■«■  it  hj  guardian.  Vide  Ktiappt.  Cna^,  1  Man- 
Bep.  479.  Broirni  i.  CIvue,  4  Do.  43C. 

An  infactt  iipirtonally  liable  to  i  luitfor  negleel  of  duty,  it  a  mambrrof  a  railitii 
aompaajiand  Ihe  proecfilingi  for  ihe  ptconery  uf  (he  pcnulty  ineurrwl  air  Mt 
tivtiiter,  aaopnii  a  eouirael,  but  ctimnuSler,  for  an  oflcnee  i^initla*.  fViiialrwi. 
.Sitdermi,  A  Mat*.  Bep.  376.  Dyeri.  BuniurtitU,  IS  A>.  871. 

Ifapenoo  hai  entered  tEito  a  eontriet  while  id  infant,  hb  rieeulDr  or  idniob- 
tralor  may  plead  hii  intanaj  in  bir  of  an  ■elioa  brniigfal  upon  Ihe  eanlraal.  SinM  t. 
•Wayo  et  al  exr.  9  Bb.  flS.  JUanin  t.  Saait,  10  Do.  137.  Jaebtm  t.  Anae,  II  Dt. 
147.  BiutOfelaL  t.  Jewelt,9  Be.  100.— Am.  £d. 
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replicatioD  of  necessaries,  the  plaintifT must  prove  ^•'^•f^**^- C« 
conditioD  in  life  of  the  defendant,  and  that  the  Kp^/p*^*^"  ^' 


port.    In  this  case,  therefore,  the  payment  of  part  of  the  debt  Ch.  n.  •.  s. 
after  age,  without  any  promise  to  pay  the  remainder,  will  not  bind       "  ^^^^' 
him  to  do  so;(l)  and  if  he  promise  to  pay  a  part  of  the  debt, 
it  will  bind  him  so  far  and  no  farther.(/)C2)  F««-.drr"i?i  s. 

To  support  the 
the  station  and 

thin^  furnished  for  him  were  suitable  and  agreeable  to  that  sta-  ^'>>'<gdon 
tion;  and  if  he  fail  in  establishing  this  fact,  the  jury  should  find  for  cor  Fiirtteri. 
the  defendant  :(S)  but  the  Judge  must  leave  the  question  to  them,  ^  ^ 
and  cannot  determii^e,  as  a  mere  question  of  law,  that  certain  Wim  '" w. 
things  are  not  necessaries.(4)     Every  infant  is  chargeable  for-^''^»'J-  Ox- 
necessary  victuals  and   clothing  for  himself,(5)   his  wife,(6)  orAos.  i8i6. 
lawful  child  ;(7)  and  one  bearing  a  captain's  commis^sion  in  the  4)  \Uf\r>xv, 
army  has  been  held  liable  for  a  livery  provided  by  his  orders  for  ^^  lj'**jf ^  ^* 
his  servant,  for  this  is  equally  necessary  for  the  honour  and  cre-rs)  Vide  Bai. 
dit  of  his  station.(8)     But  as  the  law  acknowledges  no  discre-      ^'  '^^* 
tion  in  an  infant,  it  will  not  permit  him  to  be  charged  by  any  ;^x  ^^^  /' 
contract  not  absolutely  necessary  for  his  existence  ;  and,  there->^*'i  on  M.S. 
fore,  for  cockades  found  for  the  soldiers,  by  order  of  the  defen-g  p  '      ^^^' 
dant  in  the  last  case,  he  was  holden  not  to  be  liable.;9)(m)     So  (^8)  H«ndcv. 
he  is  not  liable  for  goods  provided  him  to  sell  again,  though  he  j'^'j""  ^i|  ^* 
keeps  an  open  and  public  shop,  for  he  has  not  discretion  to  carry  (g)  ibid.' 
on  business ;( 10)  and  even  money  lent  him  to  purchase  necessa-(i^)Greenv. 
ries,  unless  actually  so  applied  by  him,  is  not  recoverable  ;(ll)  vv,',,,lil|^*^i"fjj| 
and  no  action  can  be  maintained  against  him  on  an  account  y*  ^i>ii  Cm.  j. 
stated,  though  the  particulars  ef  such  account  were  for  necessa-lf,.  ch:«  l^p^on^' 
ries:(12)  ^^St.a  iois.' 

On  the  part  of  the  defendant,  on  this  issue,  it  may  be  shewn,  (jl'.i^.'^^.n'o^^ 
that  he  was  provided  by  his  parents  or  friends  with  things  ne>  ^^^  ^^^^ 
cessary  for  his  condition  ;  and,  if  that  appear  to  be  the  case,  vjje  b.  k'p. 
whether  known  to  the  plaintiff  or  not,  it  is  the  bounden  duty  of^^'^* 
a  jury,  though  oftentimes  unwillingly  performed  by  them,  to  find  j^^      ^'  ^' 
a  verdict  for  the  defendant ;  for  the  law  in  favour  of  infants  was  (vz)  Tmmui 
wisely  made  to  afford  them  protection  at  a  time  of  lite  when  S  *J""*»  ^ ^• 
they  have  not  wisdom  to  protect  themselves.(13)  Bartiei'v. 

Em-rj,  ib. 
— — —  48,  n. 

(0  A  oote  giyen  by  an  infant  bpoomft  good  bj  a  promiae  to  paj  it,  roadr  after  L  f  ^^wi  ^' 
drawer  of  the  note  came  of  agv.  Lawrence  w,  Gardner,  1  Rooft  Rep  \77,  S.  P.  PcNkc't  Gag. 
Ahop^.  Todd,  8  Do,  1U5  8811    1  E^.* 

So  in  the  caae  of  a  bond,  ihoagh  an  infant  be  not  boand  by  it,  yet  he  viU  bind  him-Ctis.811.  S.  C. 
aelf  by  a  promise  to  pay  it  made  after  he  eame  to  full  age.   BeverleyU  trueteea  v. 
Smith  et  al.  1  Hath,  Rep,  381  —Am.  £d. 

(m)  An  iD&o(  alien  eannot  be  natarftliaed  on  hii  own  petiCioa*    Jjb  JP^oreiikn*9 
Cate,  8  Jlia$9.  Rep,  419.— Ax.  Eo. 


Part  II.  The  defence  of  coverture  is,  in  general,  equally  UD[mpular  witli 

Cottiurr.    jji^j  of  infancy  t  both,  it  rouit  be  coDfesHed,  are  attempts  to  avoid 
""'  paying  for  that  whicli  the  defendant  ha«  actually  received i  and 

in  both  cases,  must  the  plain  tiff  sustain  a  loss,  if  he  does  not  re- 
ceive payment  for  the  commodity  with  which  he  has  parted,(n] 
The  sense  of  justice,  therefore,  natural  to  the  hunlan  mind, 
raises  a  prejudice  a^inst  these  pleaa;  but  a  little  reflection  will 
convince  every  one,  that  the  law  which  gives  them  is  wise,  aod 
beneficial  to  the  public,  though  the  individual  may  be  sometimes 
injured  by  it.  As  the  infant  is  not  possessed  of  discretion  to 
know  what  is  beneficial  for  him  or  otherwise,  so  the  married  wo- 
man has  neither  property  nor  freedom  wherewith  to  contract; 
both  are  equally  under  the  dominion  of  her  husband,  and  there- 
fore the  law  prevents  her  from  being  accountable  for  her  con- 
tracts. The  evidence  of  this  plea  of  course  lies  on  the  defen- 
dant. She  must  prove  her  marriage,  which  is  generally  done  by 
an  examined  copy  of  the  register,  and  proof  uf  her  identity,  or 
by  the  evidence  of  some  person  present  at  the  marriage ;  she 
must  also  prove  that  her  husband  was  living  at  the  time  the  debt 
was  contracted.  This  is  the  ordinary  evidence;  but  in  one 
(i)Ltid«rT'.  case,(1)  where  a  lady  was  married  in  France,  and  the  trovbles 
i^'3S3.  ' '"  ^^"^  country  rendered  it  almost  impossible  to  get  any  person 


(n)  Coirrinre  oriilainllff  cjnuol  be  [ilMileJ  »ftcr  niriliet.  w  iifier  report  of  fefc- 
reei.  ^fc.runi/.T  bdmr.  v.  Fi„k,  13  Johiu.  Hep.  21 8. 

CoiirluiT  n.«y  he  giv.-n  in  eviikdee  oii  ihu  plen  of  «»«  eal/tithim.  Pan  PaOtnt- 
burgli  *'  Rot^,  IS  Jahja.  Jlep.  im. 

CnvertQi''  Bllpr  lult  brought,  ii  >  pica  in  abaUmenl  in  Permnjivrmn,  ItVitn  t. 
Bamiam,  4  Ser^.  t."  A.  Hep.  339. 

Anj  agrecnicat  bclwtiu  hutband  biuI  life  during  soicrture,  is  void.  JMblej. 
Baltan.l  Jlati'i Rep.'i2\. 

So  an  I'Biloi  scmtni  on  raaiTiage  arilek'i,  m«de  afier  marriige  bj  hatbMd  lad 
Tife,  tan  be  irgsnlcd  iisiiliw  ai  a  part  nl  ihc  orl^inar  cni.iraEi,  uoi' exp/On^tlj/ 
Ihereof.  TaM  ri  at.  y.  .trcheretal.S  U.  &  Mtui/.  fl'^  399. 

A  oourii  elia.  (-ing  hU6baii<]  and  fffe  nn  a  jciini  atBUiii|iUDu,  ii  bad.  Grotwr  t,£ek- 
arl.l  mnn.Hep.STS. 

Wbrlhtp  Lbc  tpieifiu  r!(i-cU[ion  of  an  ignwrnrnt  of  Imiband  and  wifp conMPIi»B( 
her  Iwid,  "ill  be  inrorced  agiiiiii  bop  in  Chaneerj  >  Downey  i.  IlilchkUt, «  A^'t 
Mep.WS. 

A  bond  fmm  Ibe  husbgnd  nf  a  frme  Dn«Tt  for  licr  irpsralp  mainMoioce  ifter  a 
ToluiiLary  lepamiion,  i*  tiliil.  Page  v.  Cibon,  2  .Man.  Rep.  ISO. 

Pot  anj  ipeciri  ,^f  injur)  rtnnu  lo  ihc  wifc,  (he  butbaiid  m.ji  raieaJe  the  dam^t. 
S<nakamnh'.  Ptutanl.T  Da  9S. 

Tbc  i!o»eriureortheplwnUirihnalil  be  ptfadeJ  in  abati-mpni.Bnd  eaonnt  be  ttkn 
adnougt  of,  on  a  motion  for  a  noniuii.  JfewUn  i.  Kcbinion,  T,i«l.  Rep.  72.  S.  P 
Siaiea  1.  Bi-ail'fird,  S  BoyU  Rep.  3.13,— As.  En. 
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as  a  witness,  who  was  present  at  the  marriage,  Lord  Kenton  Cfa.  n.  •.  s. 
held,  that  proof  of  her  and  her  husband  having  been  received  as  ^''*f*«»«*e- 
husband  and  wife  by  all  her  friends  and  relations  here,  was  suf-  ' 
ficient  to  support  this  plea,  without  calling  any  person  who  was 
present  at  the  marriage.(o)    To  this  plea,  the  plaintiff  may  also 
reply,  that  the  husband  at  the  time  of  the  contract  had  abjured 
the  realm,  or  was  transported  ;(1)  and  where  a  French  emigrant (i)  it. Rep. 
had  left  his  wife  in  this  country,  and  was  himself  resident  in  ^*  ^' 
another.  Lord  Kenton,  at  Nisi  Prius,  held,  that  this  circum- 
stance was  tantamount  to  the  state  of  banishment  in  a  native, 
and  that  the  wife  was  answerable  as  a  feme  soUXSt)    So  if  the(^}  Waiford 
wife  of  a  foreigner,  who  is  resident  abroad,  live  here  and  trade  pienne,M.S^. 
as  ^feme  eoh^  she  may  be  suediS)  as  such.    And  in  all  ca8es(4)  |  ^P*  ^^' 
where  the  husband  has  been  abroad  above  seven  years,  it  will  be 
incumbent  on  the  defendant  to  prove  that  he  was  alive  within  ^^\^J^^'°" 
that  time.     It  had  been  determined  by  some  modern  cases,(5)i  B.&p.isr. 
that  if  a  wife,  parted  from  her  husband,  with  a  separate  main-  ^^^^  Hopewell 
tenance,  secured  to  her  by  deed,  contracted  debts,  she  might  be  v  l>«^  Pidm, 
sued  on  such  contract :  but  in  a  late  case,  where  the  subject  was       o^P  •  ^  • 
fully  considered,  the  old  rule  of  law  was  re-established  ;  and  it  W  Corbet  r. 
is  now  settled,  that  no  agreement  between  a  man  and  his  wife  Rep"s,  ke.  * 
can  so  far  remove  the  legal  disabilities  of  the  latter,  as  to  make      ^  ^^ 
her  contract  binding  ;C6)  and  so  absolutely  void  is  this  contract,  v.  Rutton,  s 
that  no  promise  made,  after  the  death  of  the  husband,  can  give  ^'  ^^^'  ^^' 
validity  to  it,(7)  so  as  to  maintain  an  action  on  the  original  pro- (7)  Lloyd  v, 
mise  ;  though,  if  such  original  promise  were  (ounded  on  such  ^^^  ^ 
a  consideration  as  imposed  a  moral  obligation  on  her  to  perform 
it,  it  will  be  sufficient  to  support  a  count  on  the  new  promise 
made  after  the  death  of  the  husband.(8)  iifu^ridr, 

.^ 5  Taunt.  3«' 

(0)  'I  he  vife  of  one  who  hat  been  abient  in  the  Eoit  Indiei,  nx  or  teven  yeara, 
having,  daring  hit  abaenoe,  ear<  ied  on  busineM  at  tifeme  tole,  atill  it  not  in  the  etti- 
ination  of  law,  n/eme  iole.  The  Commonweali/t  v.  CoBiru,  1  Mcu9»  Rep.  116. 

In  Pemuylvama,  there  it  a  li  gialatiTe  provition,  enabling  aifgme  covert  to  aet  and 
trade  at  •feme  iole.  1  Sm.  L.  99. 

What  eTidenee  of  marriage  it  tnfficient  to  entitle  tlie  party  tA  alimonj.  Vide 
PttrceB  V.  Purcett,  i  HM  Munf.  Rep.  507. 

On  a  petition  tor  dower,  eo-habitation  and  having  children,  will  furniah  pretomp- 
live  evidenee  of  marriage.  WhUehead  t.  Church,  8  Bayw,  Rep,  3.  Vide  ante,  p. 
131 .  Qote  (x)— A«.  Eo. 


(  488  ) 


CHAP.  III. 


OF  THS  EYIDENOE  IN  ACTIONS  OF  COVENANT. 

PartiL  The  form  of  pleading  in  covenant,  not  allowing  that  latitude 
^uro!  ^^  ^  defendant  which  he  is  entitled  to  in  the  action  ofasnm^sU 
,.....^..  the  evidence  which  the  plaintiff  is  called  upon  to  give  is  more 
easily  ascertained  than  in  that  form  of  action;  for  as  the  law  has 
given  no  general  issue  in  this  action,  which,  when  several  (acts 
are  stated,  denies  the  whole  of  the  plaintiff's  case  ;(a)and  as  we 
have  before  seen  that  facts  which  are  not  expressly  denied  are 
considered  as  admitted  ;  it  follows  that,  unless  in  the  case  of 
several  pleas  under  the  Statute  of  Jinne,  the  evidence  of  the 
plaintiff  is  generally  confined  to  a  single  fact. 

The  roost  common  plea  in  the  action  of  covenant  is  tliat  of 
non  est  factum,  whereby  the  defendant  denies  that  the  instni- 
menty  on  which  the  action  is  founded,  is  his  deed.(&)    On  this 


(a)  CoT^anf  can  be  brought  only  on  a  aealed  instniroent.  IauUum  w.  Wood, 
1  Penning.  Rep.  55  Vide  Ja»per*9  odme,  r.  7W«y*«  aOmn,  8  itsyw.  Btp,  SS9. 
/(k'd.351.— Am.  Bd. 

(6)  In  MaesaehutfUe,  m  an  action  of  covenant,  aader  the  plea  of  non  eMtJaeimn, 
special  matter  will  not  be  allowed  to  be  gifen  in  evideDce.  Kelbgg  ▼.  IngeneU^l 
Mom,  Rep,  5. 

In  Connecticut,  (nnder  a  Statute)  the  defendant  maj  give  in  evidence  under  the 
general  plea,  anj  thing  which  goea  in  avoidance  of  the  bond.  Clark  v.  Brof,  ISrft. 
Rep.  237. 

Under  this  plea,  the  defendant  could  not  give  in  evidenee  that  a  deed  was  deli- 
vered as  an  escrow,  but  it  must  be  special Ij  pleaded.  SmaUwood  v.  Clarke,  Th^ 
Rep.  28  i. 

Plea  of  acceptance  in  satisfitction  from  a  third  person  or  stranger,  is  not  a  good 
plea  in  covenant.     Clov  v.  Borai  et  al.  6  Johm.  Rep.  37. 

In  an  action  of  cotenant  on  a  policy  under  aetU,  all  special  matter  of  defence  must 
be  pleaded.    Marine  Ina.  Co.  v.  Hodgeon,  6  Cranck*a  Rep.  206. 

The  plea  qT performance  vnth  leave,  &c.  in  an  action  ol' covenant,  is  peculiar  Co 
Penntylvama,  and  has  been  sanctioned  by  too  long  a  usage  to  shake  it  Under  this 
plea,  upon  notice  to  the  plaintiff  without  form,  the  defendant  may  give  any  thin^  in 
evidence  which  he  mij^hl  hnve  pleaded.    Bender  v.  Fromberger,  4  Doll.  Rep.  436. 

The  plea  of  covenants  pei-formed,  admits  the  execution  of  the  instrument  and  cq. 
persedes  the  neot  ssity  of  other  proof,  but  it  does  not  admit»  that  the  adverse  party 
had  performed  his  agreement.  JVeax>e  v.  Jenkint,  2  TeiUee*  Rep.  107.  Etvide 
Bamett  v.  CnUcher,  3  Bibb.  Rep.  202. 

On  an  is«oe  of  qutmtum  dammficatua,  ordered  by  a  Court  of  Equity,  for  breach 
of  the  GovcnantB  in  a  deed,  the  Court  will  aUow  tho  defendant  in  that  inae  to  give 
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plea,  therefore,  the  plaintiff  will  be  called  upon  to  prove  that   Chip.  ni. 
the  instrument  was  fairly  executed,  without  fraud,  and  that  the      ^^  ^'^ 
proper  legal  formalities  were  complied  with  ;  the  mode  of  prov-  ' 


ing,  which  Khave  before  had  occasion  to  notice.  ^oi^  140  • 

The  defendant,  of  course,  will  be  entitled,  in  his  turn,  to  give 
any  evidence  which  shews  that  it  was  not  duly  executed  by  him. 
If  it  be  a  forgery ;  or  if  he  were  a  lunatic  ;(1)  or  intoxicated,  and  y^J"o'gJ' 
knew  not  what  he  did  ;(2)  or,  if  being  blind,  or  illiterate,  the  in- 1104/ 
sfhiment  was  falsely  read  to  him,  it  is  not  considered  as  his  ^^  coie  v.  ' 
decd,(c)  and,  therefore,  either  of  these  facts  may  be  given  in  evi-  tt«»bins, 
dence  on  the  part  of  the  defendant.     But  the  circumstance  of       '    ' 
the  deed  being  founded  on  an  usurious  or  other  corrupt  con8i-(^)*nri  U) 
deration  ;(3)  or  that  the  party  was  an  infant,  or  under  duress  at  172.' 
the  time  ;(4)  does  not  so  wholly  destroy  the  deed,  as  to  be  evi- 
dence on  this  i88ue.((^)    In  the  case  of  a  married  woman,  how- 

iD  eTidenee,  in  diminntion  of  the  durnAges.  the  value  of  the  Und  which  pMted  to  the 
▼endee,  by  the  deed,  over  and  above  the  quantity  expressed  in  the  deed.  Thomai 
▼.  Penift  t  Peter^i  Rep.  49. 

On  the  issue  oT  covenants  performed,  CTidenee  to  shew  that  the  plaintiff  aeeepted 
the  work  performed,  differentl)  from  that  stipulated  for,  is  not  adniiasible.  Wathan 
▼.  Penebaher,  3  Jhbb.  Rep.  99.— Am.  Ed. 

*  If  the  plaintiff  made  profert,  he  most  prodoee  the  deed,  and  cannot,  cm  Mch  a 
declaration,  give  evidance  of  its  destmction,  except  in  the  case  of  aa  enrolment  un- 
der the  Statute  of  Ben,  8,  in  which  case  the  Stat.  13  Aim.  c.  18,  under  certain  cir- 
eumataoees  makes  a  copy  of  the  enrolment  evidence.  Vide  ante,  165.  In  hII  other 
eases  of  loss,  destmetioo  or  possession  of  the  defendant,  the  plaintiff  mutt  s^te  the 
eireomstanee  specially  in  the  declaration.  SmUk  and  another  ▼  Woodford^  4  Eati^t 
Mep  585. 

(c)But  it  seems  that  the  intoxication  most  have  arisen  by  the  procurement  of  the 
plaintiff.     CurtU  ▼.  HaU,  1  South^»  Rep,  361. 

Or  that  a  different  instrument  was  signed  instead  of  the  one  the  df  fendant  sup- 
posed he  was  execnting.  Van  Valkenlmrg  v.  Rtntk,  19  Johnt,  Rep.  387.  El  vide 
Moore  v.  Carpenter,  Cameron  &  Mrw.  Rep,  553. — Am.  Ed. 

{d)  A  speaialty  will  be  vacated  in  Chancery,  in  favour  of  the  representatives  of  a 
party,  00  the  ground  that  he  was  drunk  when  the  party  executed  it,  though  such 
drunkenness  were  not  occasioned  by  the  procurement  of  the  party.  Wit^gUrworth 
T.  Steert  et  al,  I  B.  &  Munf,  Rep,  69. 

80  in  an  action  brought  on  a  bond,  executed  by  the  obligor,  'when  drunk,  for  a 
debt  he  did  not  owe ;  judgment  wiU  be  given  for  the  defendant.  Kin^e  exrn,  r. 
Bryant*9  exrt.  S  Bayw.  Rep,  994. 

The  obligor  must  perform  the  condition  of  |i  bond,  if  lawful,  or  incur  the  penalty. 
Hbldridge  v.  AlUn,  2  Boot'*  Rep.  139.  Vide  ante,  p.  402.  note  («) 

Failure  of  conaideraiion,  famishes  a  good  ground  of  defence,  against  a  bond  given 
for  the  consideration  money  of  a  tract  of  land.  Thompton  v.  J^  Cord,  S  Bay*9  Rep. 
70.  S,JP  .Stater,  GalHard  et  oLibid.  11.  Oray  w,  Bandkinton,  1  BayU  Rep,V%. 

Tliongh  an  infantat  the  time  of  executing  a  bond,  fraudulently  allege  himself  to 
be  of  full  age ;  yet  the  bond  will  be  held  to  be  foid  at  law.  Conroe  v.  BirdaalU 
1  JvAru.  Co*.  127. 


Part  II.     ever,  her  deed  been  absolutely  void,  her  coverture  suy  be  takei 


^  Where  (D  Hirant  birgi'mi  iDtl  kII)  land  (o .!.  ud  liUr  coming  of  ip-,  >rll>  the 
Umc  Iknd  10  J.  Ihb  ia  m  retocaikm  of  Ihe  rormer  grant,  admilliag  th«(  the  6nl 
deal  nai  Toidmblc  onlj',*nd  not  toM.  Jatkfm  ex  d.  Brx^/ltm  etal,,i.Burciin,  14 
Jobu.  Ae^.  IS4. 

A  deed  eieeuted  bf  ■  miaor  ii  not  blodiiig.  Thm^en  *.  BaBack,  1  Jbtjr^ 
Jin^.  354. 

Yet  (minor  wiU  bi  boaurl  bj  ■  jointure  giTBii  her  in  bar  of  dower  hj  mairiigeir- 
ticlra,  (hough  iht  wu  under  age.  1  B.  U  M'&n.  Bep.  5t». 
a.  P.  in  Firginia.  Taib  tl  tU.  >.  Jrc/ier  elaL  SB.  (J  Mmf.  Bep.  399. 
A  d«d  made  during  aiiaorlt]',  will  be  mvle  good  b>  the  partf  confirming  H  \!} 
pirol  de*iar«tioni,  after  he  arriTei  at  age.  Hmaer  t.  Besmltb,  1  Bayir.  Sep.  143. 
But  it  mnu  bripadedeliberatelf,  and  with  Ibckoowlntge  that  he  iaoot  liable  b; 
law.    Snath  f .  .Mayo  et  ol.  exn.  i  Mitt,  Bep.  63.    Buttty  el  aL  t.  Jeieett  exr. 
ibid.  100. 
\«ir  BuckneTetal.r.Smith,\  WiuK.  Sep.  Si\.  Vide  ante,  p.i33.  note  (it) 
Where  the  pUiDLiff  and  defendant  h«>iiig  had*  quarrel,  theplutiffweattolbe 
defcndiDl'i  booaejilterwiinli,  in  (be  night,  with  an  armed  partj,  and  propiaiBg  a 
ittllement  (tf  the  diRereoee,  (tboi^  no  Bsinal  thrvati  were  made  ue  of)  and  i 
note  giTcn  with  Kouril;,  in  coiiae(|aeiio<  of  thii  propou],  il  wai  held,  the  note  vu 
giien  under  dairn,  and  wanoid,  bgih  ai  to  the  priDeipal  and  aecunij.    Evaiur. 
Haa/  et  aLl  Bt^'t  Bep.  13. 

Id  an  aeiion  ou  a  bonil,  eiidenoe  cannot  be  giTen  to  prore  that  theaoD  of  one  of 
the  obligon  wai  io  dureM,  and  (hit  another  of  Lhem  exeoated  the  bond  to  proooie 
hit  reliaae.  Simau  ».  BaTtfiaCi  exr:  S  Bagw.  Bep.  401. 

DurrM  of  gttdt,  under  KHue  eireHau(anDr(,  will  aToid  a  toan^  note  or  bond. 
Satpartat  t.  Jenmng,  et  bL  I  Bai/'e  Bep  470.  The  btliabHanf  if  ^vrceMv  i. 
JBiVM,  tl  Mate.  Bep.  STV. 

Dureti  at  good)  or  negraea,  ia  a  good  plea  to  a  bond  giTcn  for  their  rtlCMc,  mitt 
hard  and  preuing  cir«nia(ancet,  which  are  to  be  eoniidered  bj  the  jar?.  OOiu 
».  IVeilhuryelai.iBaif'iBrp.ail, 

One  obligor  eannol  plead  Uut  the  bead  wai  obtained  of  hi*  o»«bligar  b^  da- 
reM,eicrpt  inoaieof  a  boi,[l  taken  bj  a  SheriS*,  from  one  wham  be  haano  right  n 
detain  in  cuaiudj .      Themptm  i.  Laelnniid,  IS  /oAni.  Rep.  asfl, 

Il  il  a  general  rule,  thi.1  impriaooment  bj  order  of  law  ii  notdorcN.  ITatkmr. 
Bmnl,  a  Mate.  Bep.  SM. 

Will.  Court  of  Equ.i)  eofbreeaTolaoUrf  eOTeaaottoeonvejlaDdf  BraWKer. 
Brvane  el  al.  I  Oir.  it  Jehnt.  Bep.  iSO. 

In  XnUuctg,  It  baa  been  ruled  (hat  menaoei,  whioh  indnae  a  fear  of  io«  oflil^ 
of  member,  of  mafbem,  or  of  impri>aamen(,  mij  aToiJ  a  deed  [  but  mi  iiMiii.  to 
oonimitabalterj,  tobumahoiiae.  oripoilgood»,wiIl  not  be  auffieieiu.  Edward* 
V.  Batidloj,  Uardtn't  Bep.  6M. 

Duiea  and  impnaoomeot  wiU  a*oU  a  receipt.  CoTulg  ».  Taie/iea,  8  Seel'*  Be*. 
183. 

A  covenant  to  keep  the  premiaei  in  good  onier,  will  be  tautled  hj  the  premiw* 
bring bamtbj  Ihe oommonenemlea of  the  oountTT.  Pailo-di.  S/maJer,  I  DaU. 
Bep.  SIO. 

But  not  if  aocideniallT  deairared  b}  fire.  Cmbti.  Flther,  SBiM'iB^.  SI. 
BaUell  T.  /fyi>,  3  Mmt.  Srp.  44. 


Where  a  lenre  eoifen. 
(erminatioo  of  the  leaie,  to  uirreii' 


imiaea  in  repair,  aod  at  the  d>- 
iilition  ai  thej  were  at 


the  date  of  the  leaae  i  if  the  boildingiare  deurofed  tij  fi.i:  during  (he  term,  withtMt 
""  ■""''"'"  -'■-'--■        -    ■     wUl  be  bound  lo  rebuild  ihem.  PhOipi  t,  Sttmu. 
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tdvantage  of  on  non  eat  facttim.{lX^)    In  like  manner  as  any    Chftp.in. 
improper  conduct,  at  the  time  of  the  execution  of  the  instru-     f^^^ 
ment,  may  be  given  in  evidence  on  this  plea,  so  may  any  altera-    , 
tion  whatever  made  by  the  plaintiff,  or  by  another  person,  in  a(i)  ibid. 
material  part  of  the  deed  since  ;  for  these  avoid  the  deed,  and 
shew  that  it  does  not  remain  so  at  the  time  of  plea  plead- 
ed.c2)(/)     So  if  the  seal  be  broken  off,  with  a  view  of  cancelling(8)  PigKo^t 
the  deed,  the  defendant  may  avail  himself  of  it  on  this  pleaj^^T^'  ^ 

(f)  A  bund  ghen  by  m  feme  covert,  is  flbsolotelj  void,  %yt  n  thiMigh  she  be  •  feme 
sole  trader,  Qn|t*w  th*>  b«*  tpt'ebU)  Mated  to  be  one,  id  the  plcadiDga,  when  the  oaa 
bind  herself,  by  a  legislature  proTiskxi  of  Ibe  State.  Wallace  ▼.  JRippon,  8  B(^^ 
J?e^  US.^Am  Eb. 

(e)  If  m  bond  be  ezeented  jointly  and*  severally  by  three,  and  an  altentioo  be 
made  in  it  by  the  consent  of  t«o  of  the  obligors  in  the  absence  of  thf  third,  and  af« 
tervards  the  st-al  and 'signature  of  the  third  be  erased  by  the  oblig'  e  without  tlio 
consent  of  the  others,  the  bond  becomes  void.  Dewey  v  Bradbury,  1  7^/.  Rep.  186. 

An  interlineation,  if  made  after  the  execution  of  a  deed,  will  avoid  it,  though  in 
an  itnmaterial  part.  Merrie^e  lee.  v.  Vanderen^  1  DalL  Rep.  67. 

A  matt  rial  emsure  or  interlineation,  not  shewn  to  have  been  made  before  its 
ezecution,  is  sufficient  to  avoid  it,  on  the  plea  of  non  eet factum,  and  the  presump- 
tion is,  that  it  was  made  afterwards.  Prexeet  v.  Gratz,  1  Petere*  Rep.  369.  SmUh 
V.  Creeker  etai  5  Maee,  Rep.  S3S.  Bunt  adm  v.  jidame,  6  Ho.  519.  iKiIcA  et  ux, 
etal.i.  Match  etal.^  Do,  307,  ^ 

There  is  a  diflTcrence  between  contracts,  or  bonds,  and  deeds  of  conveyance  of 
land,  as  to  the  effect  of  alterations  made  in  them.  Barrett  r,  ThorruSfce,  1  QreerU, 
JUp.  78. 

Quere,  Do  material  alterations  in  a  deed  by  a  stranger,  render  it  void.  Jackeen 
ex,  d.  MaHn  v.  MaHn,  \S  Johne,  Rep.  297. 

If  a  specialty  be  lost,  it  most  be  declared  on  as  such,  and  the«loss  alleged  in  the 
declaratirm  when  oyer  will  not  be  granted.  Xeltey  v.  A[^^,  8  Root'e  Rep.  126. 
S,  P,  Church  V.  F%inoere,  ibid  144.  Paddock  v.  Hiff^ne,  iffid,  488. 

When  the  breach  of  a  onyenant  is  8|)eciatly  assigned  and  the  proof  oTiC  alleged 
to  be  by  deeds  and  records,  they  most  be  she#n  on  oyer,  tt^ilford  v.  Roee,  S  Root'e 
Rep,  178. 

It  is  no  excuse  on  a  motion*  for  oyer  that  the  writing  is  lost,  but  the  loos  thonid 
be  set  out  in  the  declaration  or  plea.  Branch  v.  Riley,  1  Root*e  Rep,  541. 

But  it  has  been  ruled  in  Virginia,  that  the  copy  of  a  deed,  of  which  oyer  cannot 
be  demanded,  may  be  given  in  evidence,  if  the  original  be  loot ;  bat  if  oyer  be  de- 
manded, the  obligee  roust  resort  Co  equity  for  relief.  'I\nfbr  v.  Peyton,  1  fVtuh, 
Itep.  d84.  , 

Where  the  deed  is  not  merely  the  inducement,  but  the  foundation  of  the  action, 
or  where  the  right  of  action  is  not  creati-d  by  operation  of  law  but  by  the  act  of  the 
^urty,the  phi  iniiff  must  make  in  his  ileelaration  a  profert  of  the  obligation  er  other 
instrument  embracing  the  contract.  Auttin  w.  Diltt,  1  T)fi.  Rep.  308. 

Though  profert  of  a  deed  be  made  if  oyer  be  not  pra)<  d,  the  deed  will  not  be 
eonsidered  on  record.  Bender  v.  Fromberger,  4  DaR.  Rep.  436. 

In  aa  action  of  d^bt,  profert  was  not  mnde  of  the  deed,  on  which  it  was  founded, 
and  it  was  held  fatal  after  judgment  by  default.  Scott  t.  Curd,  Bardin**  Rgp,  64. 

Whether  if  there  b*  no  profifrt  of  the  deed,  and  the  defendant  lakrs  oyer,  the 
defendant  can  take  advantage  of  a  variance  by  demurrer.  Macon  v.  Crump,  i  CaWe 
Rep.  575.  Vide  JSSng^  ?.  Bryant,  8  Bayw,  Rep,  594.— Am.  Ed. 
3  L 
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Part  II.  but  if  the  seal  were  broken  by  accident,  and  the  plaintiff  prove 

Nonest  this  fact,  it  Btill  continues  an  existing  instrument  ;(1)  and,  if 

'  the  aleration  has  been  made  after  the  plea  was  pleaded,  this  does 


(1)  Vide  Bol.  n«t  support  the  plea.(2) 

N.  P.  172.         If  the  declaration  contain  different  averments,  and  the  defen- 

(2)  Michtei    ^^^t  only  plead  turn  eat  facimn,  the  other  facts  cannot  be  con- 
V.  siockwitb,  troverted ;  nor  will   the  plaintiff  be  under  any  necessity  of 

proving  them^  further  than  may  be  sufficient  to  ascertain  his 
damages. 

When  the  defendant  does  not  plead  non  eat  factum,  but  tra- 
verses some  other  fact  mentioned  in  the  declaration,  the  evi- 
dence will  be  confined  to  the  fact  so  traversed,  and  the  onua 
will  lie  on  that  party  who  makes  the  affirmative  Thus,  if  a 
landlord  sue  his  tenant,  and  aver  that  he  ploughed  up  meadow 
land,  &c.  contrary  to  his  covenant,  and  the  tenant  traverse  this 
fact,  the  plaintiff  must  begin  with  evidence  to  prove  it;  but  if 
the  defendant,  in  an  action  on  a  covenant  to  pay  a  sum  of  mo- 
ney, plead  that  he  paid  it  according  to  the  covenant,  the  plain- 
tiff is  not  obliged  to  give  any  evidence,  but  the  defendant  must 
prove  his  plea  of  payment.(jf} 

Anignmeni  ofBreachet, 

{g)  in  Qoveiwot,  the  general  rule  of  aatigning  a  breach  it  to  negative  the  wordi 
of  the  original  oovenant  if  it  be  aaffieient/.if  not,  to  aisign  it  apeeially.  Manttn  ▼. 
Mobbt,  8  JlfoM.  Bep,  433.  S.  P.  Treadwdl  v.  Steele,  3  Camee'  Hep.  169.  Bughet 
\.  Miller,  5  Joknt.  Rep.  168.  Bender  v.  Fremberger,  4  DaJL  Rep.  436.  CroghO, 
et  al.y.  Page,  2if,&  Mm/.  Rep  446.  miuiew  w.  The  CommmweaUh,  ibid. 
459.  Dougherty  v.  Glen,  ffariUnU  Rep.  291. 

An  assignment  of  breaches,  to  be.  sufficient,  mast  be  in  the  words  of  the  coyenaot 
or  in  words  of  equal  import.  J^ng  r.  Rochetter,  3  Marth.  Rfp.  828.  Mtrdi,  7V«b- 
ble,  ibid.  534.  «. 

When  a  partjr  declares  in  substance  on  a  written  contract,  he  is  not  obliged  to  set 
forth  the  express  words  of  the  contract  in  his  declaration.  Morton  w.  WeUa,  1  !iy. 
Rep.  381. 

Id  an  action  on  a  probate  bond,  the  breach  most  be  positivelj  and  directlj  assigned. 
Fitch  w.  Lothrop,  1  Root's  Rep.  88. 

CoTeoaotB  are  to  be  construed  according  to  their  spirit  and  intent,  and  a  breach 
so  assigned  will  be  held  good.  Quackenboeo  ▼.  Lanaing,  6  Johne.  Rep.  49.  S.  P. 
Btuter'9  exr.  T.  WtUlqce,  \U.U  Munf.  Rep,  88. 

A  cbTcnant  to  convey  the  title,  means  the  legal  estate  in  fee,  liree  from  all  Talid 
cltiiM,  liens,  or  encumbrances  whatever.  Jojtes  t.  Gardner,  10  Johne.  Rep.  266. 
Et  vide  Clule  t.  Robieon,  2  Do.  595. 

If  a  covenant  be  alleged  in  the  narr.  to  have  been  made  bf  the  defendant,  his 
hein,  executors,  and  administrators,  but  the  covenant  does  not  mention  heirs,  the 
variance  is  not  material.  Jordan  v.  Cooper  etal.3  Serg.  &  R.  Rep.  564. 

It  is  sufficient  in  an  action  of  covenant,  if  the  plaintiff  set  forth  as  much  of  the  writf 
ing  declared  on  as  will  shew  his  title.  Alacon  v.  Crump,  1  Call's  Rep.  587. 

In  an  action  on  a  covenant  bjr  several  persons,  it  m»j  be  taken  distinclivelv,  though 
there  be  no  express  words  of  severalty.  Emet  v.  Rartle  etal,  1  Jb/au*  Cat.  319. 
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The  action  of  covenant  is  frequently  brought  by  or  against    chap.  i]i. 
'an  assignee  of  a  reversion  or  term,  and  if  the  plaintiff  have  the  ®^  ^r  •«•»»■* 
whole  estate,  though  only  in  part  of  the  premises  in  respect  of  ' 

which  the  covenant  was  made,  he  may  maintain  the  action.(l)(t^Qg„pi^ii 

^ ,  V.  Levis,  3  B. 

'  '  &  A.  392. 

If  a  breach  be  badly  awigned,  it  will  be  aided  after  verdict  for  the  plainiiff',  on  aa 

issue  joined  on  the  plea  that  the  defendant  bad  not  broken*  his  coTenant.  JBuster't 
eJT$.  ▼.  fFaiiace,  4  J7.  &  Munf.  Hep,  82. 

An  asstgnraent  of  a  breach,  eommencing  with  *<  "whereai,**  See.  and  continning 
bj  way  of  recital,  without  any  direct  averment,  will  be  fatal.  Syme  v.  Griffiriy  ibid, 

sn.  > 

Id  an  action  of  covenant  it  was  held  that  a  plea  of  acceptance  of  satisfaction  by 
the  plaintiff  from  a  third  person  or  stranger  would  be  bad.  Claw  v.  Borst  et  at.  6 
Johnt.  Hep.  37. 

In  an  action  of  covenant,  where  some  of  the  breachea  are  well  asaigned  and  some 
not,  and  the  defendant  demurs  to  the  whole  declaration,  the  plaintiff  will  have 
judgment  for  the  whole  breaches  that  are  well  assigned.  Adam*  v.  JViUougliby  ^ 
ibid,  65.    Vide  Henderson  v.  Hepburn^  3  CalPt  Rep.  S32. 

Mutual  Covenant9, 

In  a  deed  eontaining  express  covenants,  there  can  be  no  implied  covenants,  or 
covenants  in  law,  which  are  contradictory  to  the  express  covenants;  but  there  roaj 
be  implied  covenants,  which  are  cmsistent  with  those  expressed  in  the  deed.  Gate* 
V.  Caldwell  et  oL  exr$,  7  Mate,  Rep,  68.    Stunner  admr.  v.  WiUiame  et  al.  8  Do. 

aoi. 

When  there  are  mutual  covenants  to  perform  certain  things  at  one  and  the  same  v 

time,  and  the  one  Is  the  consideration  of  the  other,  they  are  eoncurrent  acts,  and 
neitherj  party  can  have  an  action  without  having  performed  or  tendered  a  perform- 
ance of  his  part.  Leverett  v.  Bellamy,  1  Rootle  Rep.  169.  S.  P,  Cattellv,  Cooke f 
8  Serg.  6f  R,  Rep.  268.    Pottard  v.  M  Chun,  3  Marth,  Rep.  25. 

In  mutual  covenants,  the  payment  or  performance  by  one  partj  raises  an  obliga- 
tidn  on  |be  vlher  party  to  perform,  without  a  demand,  his  eovtoant  Shackelford 
T.  Borrow,  3  Bay**  Rep.  91. 

Where  by  the  terms  of  a  cootraet,  one  party  b  to  execute  a  deed  to  the  other, 
precedent  to  a  duty  to  be  peHbrmed  by  the  latter,  it  is  suiBeient  in  an  action  by  the 
former  for  the  non-performance  of  that  dotf  to  state  that  he  has  made  out  and  ien« 
dered  such  a  deed  as  the  contract  cooteroplated,  without  reciting  the  deed  in  fds 
verbit,    MchoU  v.  Blakeolee,  2  Doy^e  Rep,2lS, 

The  non-performance  by  the  plaintiffof  a  precedent  doty  may  be  relie<flipon  as  a 
defence  to  an  action  for  not  complying  with  a  covenant  entered  into  by  the  defend- 
ant.   Bulkley  V.  BraiTtard,  2  Rootle  Rep.  S. 

An  averment  of  "  beiny  ready,  prepared  and  offering  to  execute  a  conveyance 
*'  according,  C/c.  but  that  the  defendant  did  not  attend^  and  hat  refuted,**  i«  a  suf- 
ficient offer  to  perform  b^  the  plaintiff.  Miller  v.  Drake,  1  Coined  Rep.  45.  El* 
ting  et  al.  i.  Vanderbfn,  4  Johm,  Rep.  237. 

Independent  Covenant*. 

Vide  Barruto  v.  Madan,  2  John*.  Rep.  145.  5^rr«  v.  Portoler,ibid.  272.  Parent 
V.  BuiK  ibid.  387.  Wikox  v.  Ten  Eyck,  5  i>o.  78.  Cunningham  et  al.  v.  Morrett, 
10  Do.  203. 

Dependant  Covenantt. 

Vide  Green  t.  Reynold*,  %  John*.  Rep.  207.  MCaUf.  Jfel*h,  3  Bibb.  Rep. 
289.    Jonet  v.  Gardner,  10  John*.  Rep.  266. 


Id  cisea  where  the  assignee  is  plaintiff,  it  is  necessary  for 
''him  to  set  out  the  title  of  the  original  lessor,  so  as  to  sheware- 
_  version  in  himself ;  and  though  where  tiie  original  lessor  is  him- 


Whrre  thrrr  *rriDutdii1  parpl  fmmti,  nor  bring  (he  eoniiiVntinn  nf  ihtollMri 
e»h  giTM  ■  right  ii[  iieiian,  inO  the  pluinliff  pcmI  ngt  ■•er  i  pcriiiniwncB  oa  hit 
put.     Hancocks.  Vawltr, Oird.  Jiep  510. 

Cmenanl  9fiaBn,guiel  pmetiitn,  Uc. 

oCgenerai  ■aarrantg  of  title  lill  an  nittioo,  finvr- 
in  Minal,  I  Mait.  Rif.  464. 

Tb<-  coTciiHni  ot  vyrr*>  ti  >n  a  diiil  unnoi  be  broken,  bul  bj  mn  eTwtlon  or  oa^ 
ter  hy  vrmi-  Utlc  pxramonnl  to  ihe  (tnnton.  Taambly  t.  Henley,  AMat*.  Rtp. 
441.  ^irilwi  V  Hiibbi,iD«.'lA3.  .Scarce  v.  Jiujttan  aiJnr.  4  Ai.  40S.  PracMI 
T.  Truemaa.ibid  627. 

Eactien  a  inmr-iirnvg  conilrned  bj  Courli  u  ijroonjnioiu  with  aviler,  Bimillm 
T.  Ctilh  el  al  eXTi.  iJHatt.  Rrf.  S49. 

One  in  tlip  |)oiiruioDorisniJ,cliliningIahal<l  it  In  fee  •imple,  isiuffieienUT  Kii- 
ed  10  cnablr  him  la  aianej  g  anil  if  he  wiimni  the  UtiiI,  nn  astion  «ilt  Iw  igainit 

pi>r>mount  title.  Bearce  t.  JucksBtt,  i  Mail.  Rep.  401.  Ei  tide  Manlm  t.  BMn, 
S  Do.  433. 

Ill  an  aeiion  on  a  enrenanl  nrm'sn,  the  plaintiff  muat  not  nnlj-  their  Ihe  4efCDd- 
anlwBiKntatiird.butwhowatariied      HFelfardi.  Bne,i  RaoCi  Rep.  U. 

A  deciiralinnDn  a  ooTrnani  oTrsiiin  will  br  iu[i|Kiried,  IhnuKh  it  ihould  (etbrth 
H  covMiant  of  iiumititg  nftitlt.     Set/maw  r.  Eiuign,  I  Roal'i  Rep.  310. 

In  AVw>  ForJ:  il  haa  been  deeiileil,  ibal  an  action  on  a  corenant  o(  wamat^Jir 
peaeealile  poiieuion  tumtit  ht'  main taiiieil,  until  there  ha*  been  an  erialinn  or  aetoil 
outl>-r  t>;  a  paramiHint  lanful  title.   H'aUraa  v.  Jtf  Carly,  S  Mm*.  Sep.  464. 

So  in  a  later  of;,  a  (unenani  Tor  qaiet  enjofmenl  wh  held  la  eilend  onl;  to  Ik 
^(teounand  not  ta  Ihe  lill>',and  Iherrliire  ii  not  broken  uoleai  ihrrr  be  an  CTie- 
liDii  oMhc  enTinantee,  oran  aetnal  dialurbance  of  hii  pOMeaaign.  Xiru^.  Carpen- 
ter, S  Jahni.  Rep.  120. 

In  Jifeio  JiTies  it  hii  been  ruled,  that  to  maintain  an  aatioDOnaeoTenantofMs'sa, 
it  ii  noi  arermrj  \a  yvntv  an  etictUn,D.aT  an  offer  to  rttlare  the potteuuin.  £oCT. 
TAoBHH,  f'emdng.  Sep.  407. 

In  Ihe  Sii[irrnie  Coui-t  of  the  Umied  Staiee  it  haa  been  ruled,  that  in  an  aetioi 
faroughi  OD  leotr'ianl  of  (riain,  -I  ii  not  nroeMary  lo  inainuin  the  action  that  the 
p\ai"\i(t>h»iildhave  beennaded.  PoOai-det at.  i.  Dmghtetal.  ^C^aac^'$  Sep.  411. 

In  deoinriiig  loi-  Ihe  bri'iich  at  a  cotemnl  gidel  «ijijjiwii(,  it  mutt  be  allegeil  that 
the  piainiiff  irat  i-vioied  by  one  hating  a  lawful  lit Lt^  and  by  proem  nf  law.  Oreeiiig 
ttal.r.  fFilcockt,aAlau-  Rep  1.  S.  P.  FolHard  r,  Wallace  et  ai  ilad.Sii.  Xent 
1.  Welch,  7  Do.  351.  Seilfwr*  t.  BoOenback,  ibid.  376.  Ckrtx  i.  Jf  .AtuJ^, 
3  Serg.  Si  R.  Rep.  36*. 

In  all  actiiiD  in  reeoter  the  price  of  lawli,  a  Tailure  of  tide  aa  proting  a  want  of 
canaiilpratinii,  ma>  be  gi"i-n  In  erideiice  b)  parol  tealjiuonj,  elder |;raali,  &0.  be- 
foreaii  etictinn.     SiitUr.  Levlt,  1  Bus''  Rep.  161. 

Th  dr^>n*imcon>.->ertcrn«nl«iidialli-/ifaJn(if  bjdeed  with  a  ea*en*iil  oC 
mafi;  ihr piainiiff  afiervardi,  rr-mnteinl, (before  any  damage  had  aeaned  to 
ptaiBtiff,)  to  the  difendiiHti  i(  waa  held  auth  rr^iinteianee  did  not  oinralE  u  mi 
eitinguiahmei.l  of  the  original  enteoanl  nf  miin  by  the  defendant.  Bemett  t,  Jr- 
wm,  3  Johns.  Rep.  3fiS. 
la  an  wlioo  on  a  cotenant  of  trin'n  coaUuaed  in  a  deed,  dig  debnUot  it  not  al- 
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self  plaintiff,  such  title  is  wholly  immaterial,  and  cannot,  if  set   Chap.  in. 
out,  be  traversed,  it  is  otherwise  in  the  case  of  his  assignee*  ^^J2!«L"** 
But  though  the  defendant  may  traverse  the  title  in  this  case,  , 


loared  to  gtwe  in  eTidenee  •  title  aeqahr*  d  by  him,  the  defendant,  aroce  the  bringing 
oflhe  action ;  but  thf  rights  of  the  partie*  moat  be  determined  aoeqr  Ung  to  their  es« 
iafeiice  and  extent  at  the  lime  when  the  action  was  commenced.  JHorrit  ?.  Phelptf 
5  Jofau.  Hep  49. 

Id  Muaaehutetttf  if  the  grantor  in  hia  deed,  covenant  that  he  baa  a  good  right  to 
conTCT  wben  in  fact  h<-  haa  no  aueb  riglit,  aoch  covenant  is  broken  immed lately  on 
executing  the  deed.  Bickford  v.  Page^  2  Ma9a*  Rep.  455.  Manton  v.  Hobbt^ 
S  Maai,  Rep.  43d.  Canoell  v.  fVendeO,  4  Do.  108.  Twambbf  v  ffenley.  ibid  ^l. 
Greenbjf  et  al.  v.  FFikocht,  9  Johng,  Rep.  1.    HanmHon  et  aJt.  v.  IFtbon,  4  Do,  72. 

Bat  it  ia  not  bmkm,  if  th«*  grantor  were  In  fact  8»iied,  either  by  a  wrong  or  de« 
feaaiblr  title.  Jliarttvn  v.  Hobbt,  8  Matt*  Rep.  433.  Bearee  v.  /acibtofi,  admr, 
4  Do.  408.     Tvfambbf  v.  Beniey,  ibid  441.    PreacOt  v.  Trueman,  ibid.  267. 

So  In  Mv  York,  in  an  action  on  a  breach  ofcovt^nant  of  <wizure  in  a  det^d,  it  was 
held  that  there  beii*g  a  failore  of  title,  the  covenant  waa  broken  as  soon  as  it  wma 
made,  and  a  perf«*ct  right  of  aetbn  thereon  deacended  to  the  personal  repreaenta- 
tivea  fif  the  grantee.  BamUion  et  al.  v.  WilMon,  4  Johnt,  Rep.  78.  Vide  Lot  f . 
ThomoM,  Penning.  Rep.  407. 

MeoMure  ofdawu^  on  breach  of  Covenani,  ^c. 

Ia  MaeeackuoetiOf  in  an  action  founded  on  a  hreaeh  of  covenant  of  a  good  riglit 
and  full  power  to  aell,  fhc  meaanre  of  damagea  will  be  the  conaideration  paid  and 
interest  thereon.  Bickford  v.  Page^  8  Man.  Rep.  455.  Marettn  v.  <0o6&t,  ibid. 
433.  CaemeU^.  WendeU.  4  Do  108.  Sumner  admr.  v.  WUliamo  et  al  8  Do.  162. 
J^aehoUM'9.  Walter  et  al  exro.  ibid.  ^^.  Barrio  et  al.  v.  J&weU,  ^  Do.  9^2.  U» 
land  V.  Stone,  10  Do  459. 

In  another  caae  in  an  action  en  a  eoveoant  of  anstn  and  "warrantu  of  land»,  the 
measure  of  damages  was  held  to  be  the  value  of  the  lando  at  the  time  oj  eviction. 
Gore  V.  Brazier,  S  Mat$.  Rep.  583.    BigeUm  v.  Jbnet,  admx.  4  Do.  518. 

Bot  in  a  later  caae  in  the  ame  State,  ia  an  action  founded  on  a  cfivenant  <€sei»o, 
the  damagea  were  declared  to  be  tA«  value  of  the  laml  at  the  time  of  the  conveyance 
and  interett  thereon  to  the  time  of  Judgment,  Cuowell  v.  ffendeU^  4  Do  108.  Sed 
tide  Bigelom  v.  Joneo  admx.  ibid.  518 

In  Qnmeeticutf  in  an  old  eaoe,  in  an  action  founded  on  a  covenant  nX'uixin  con- 
tained in  a  deed,  the  measure  of  damagt's  »f-re  the  consideration  of  the  deedf  but 
In  an  «etion  founded  on  a  covenant  of  wrtrronly  the  meaaure  will  be  Me  value  of  the 
land  at  the  time  ofevictimt.    Boroford  v  IVrigkt,  JOrb.  Rep.  3. 

In  a  more  modbm  cas^,  in  an  action  on  a  eoveitant  of  oeinn  m  the  sale  of  mtim- 
proved  famd,  the  damages  given  were  the  conndertUion  paid  for  the  land  and  intc 
rest  thereon  ;  but  in  the  sale  cfin^troved  land,  the  comitderatton  paid,  without  the 
interest.     Cootie  v.  Pierce,  8  Root^o  Rep.  894. 

Where  there  bad  bcnn  several  conveyances  of  land  with  covenants  of  warranty, 
and  an  eviction  of  the  last  covenantee,  an  intermediate  covanautre  who  has  not  been 
damnified,  is  not  entitlt^d  to  recover  against  a  prior  covenantor.  Booth  v.  Starr  et 
oL  1  Con.  Rep.  8U. 

The  coats  which  the  vendee  waa  pat  to,  in  defending  the  action  wherein  be  waa. 
evicted,  most  make  part  of  the  damage's,  in  an  action  b>  bim  against  the  vendor,  for 
a  breach  of  covenant.  Waldo  v.  hong,  7  Johm.  Rep.  173.  Et  vide  Cox^o  heirs 
V.  Strode^  3  Bik^s  Rep.  876. 


Pirt.  II.  yet  the  plaiotifT  is  not  obliged  to  prove  it  preciiiely  as  )ud,  if 
^»w'iRm!«!"'  ^*  shewB  a  title  of  the  Bame  kind,  and  that  the  leRsor  had  >  re- 
^______  version  which  is  assigned  to  him,  that  is  sufficient.Cl)    If  the 

S^Ca„;^,„_coitvty&act  to  the  plaintiff'  be  traversed,  it  will  be  iDcnmbtnt 
^"*'<      on  him  either  to  prove  the  conveyance  dulj  and  regularly  mdc, 
BiDg.  131.      ("'  ^'bc  "  payment  of  rent  to  him  by  the  defendaDt.*(2)    Bat  in 
the  case  of  a  defendant  who  is  sued  as  assignee  of  a  term,  it 
p*rkrr,cor.   wlll  be  sufficient  on  the  part  of  the  plaintiff,  to  prove  tbatthe 
|*'^^^y°"- defendant  is  in  actual  possession,  or  pays  the  rent    This  is, 
An.  I7W.      however,  oni  j  prima  facie  evidence,  and  does  not  estop  the  de- 
fendant from  shewing  that  the  title  is  in  another,  under  whom 
be  holds ;  and  therefore,  in  one  case,  where  a  defendant,  who 
was  sued  as  assignee  of  all  the  estate  of  the  lessee,  travereed 
that  fact,  and  proved  that  he  was  under-tenant  only,  (a  rever- 
sion of  a  day  being  left  in  the  original  lessee,  it  was  holden  thtt 
i^^H^u^     tiie  action  was  not  maintainable.) 3)    In  another  case  lesseesfoc 
Drngl.  138.  ■  Uves  granted  all  their  estate  to  a  third  person    for  ainety-niae 
Umv cCiior  7^^^-  'f  ^^^  lessees  should  so  long  live  i  and  here  also  it  wu 
Covp.  rcG.     holden,  that  such  grant  being  no  assignment  of  the  freehold,  the 

■  Tlie<i*u  at  Dat^.  Parher.wn  togeclmaUbmightbj  Ihe  IcHOr  of  Ae  pUn- 
tilTlopal  in^d  la>  leUFgnnii^fl  by  one  Mrt.  ParkeiKolha  defendaiil(brl*''1T' 
oat  jctn,  dturminible  i(  ttw  end  of  rourtHa  fctn  bf  Mr*.  Parket,  or  ber  ■*■ 
tipit,  on  giTioK  iii  mondi*  pmioui  HNHie  lo  qqil.  Tbe  leM«  bemg  pat  in,  "^  ' 
noliee  hj  lbs  leiwr  of  tbe  pUmtiff  bebg  proied,  U  wu  objeeted  bf  tbe  itiaiii'l-'* 
cooniel,  (Kit  the  lenor  of  IhepUiiiOiTibauld  prodoee  lonie  dr«d  of  ■Nignnuiil  (Hia 
Mn,  Parhet,  Bui  il  ippraring  ^it  (he  defendml  bad  paid  nnt  to  bin,  1^^ 
KtBiD"  uhI,  thai  «»  nffleieul  CYidctiee  of  in  aMiinraeDl,  and  of  ibedefaiM 
being  hii  tenant.  Vide  ante. 

Id  Mv  Fort,  in  an  aetion  (banded  on  a  ooTenant  of  twntrildp  tdsta,  f"^  " 
«il,  ind_/ir  pfofeaifceti/oymfltt,  if  tbe  Tendee  be  eviWed  be  ean  ool  j  reno'*'' "' 
■uabutf  the  load  at  Iht  time  af  Ike  purthaie -nUh  inlemtfir  te  lang  a  tim  et  ^i 
payt  metne  prufiti,  and  the  cutli  afthr  rjeclmeiu  Ihat  mtai/  be  imnghl  agaa^  *■> 
hnt  not  tboM  of  the  lotion  for  nieiiiepro6u.  Staalti.eJTi.afTen^iA,SCBmi' 
Pep.  m. 

In  anmlier  eiK,  being  an  aetion  founded  on  a  aoTenanl  of  teuw,  and  tw}"''* 
JoipHtnl  in  a  deed,  the  plaintifTein  reenter  only  ihe ctiuidenUivi  mmegpaH^ 
iiUtreit  and  Ihe  mit  af  FfectitriU,     Pilclterw,  Uvingtim.i  Jo/mt.  Sep  1- 

Iii  lueh  a  eaie,  (he  plaintiff  cannot  reeoier  damagei  /or  the  tmprtvenient  he  Aa 
raade,  nor  far  the  increaeed  value  ofthe  iand-  ibid. 

In  Pmntyfcanu,  in  an  aciJon  roDodetlon  a  coirnnnt  of  mirnni^  oftilie,  iiin« 
ofcTictiofi,  (he  meaaurc  of  dimagei  will  br  Ihe  price  tf  the  laadt  allhe  '»■'  V 
the  nifr,ind  not  Ihe  imBrored  tiloe  of  the  land,  Bender  t.  Fromberttr.Ml'*- 
Bep.Ul. 

In  Virginia,  where  land)  are  mid  with  warranlg,  and  the  rendee  ii  erixtd,  *< 
.Rieanre  of  itainigei  •ill  be  ihe purchate  mojuy.wrtA  inlereil  ondni»W,aod  not* 
Tiolvea/the  land  al  Ihe  lime  of  eviction.  Lmither  i.  Tlie  Commmiweailli.l  B.lf 
Munf.  Rep.  SOI    Vide  MilU  i.  BeU,  3  Calft  Sep.  330. 

In  SmIk  CareSiui,  Ihe  value  B/ilielojui$,<a  ihe  UmfftvUUmitHlf'aa'^ 


\ 


COVENANT.  44y 

grantee  could  not  be  sued  by  the  original  lessor  as  tlie  assignee   chap.  in. 
of  the  estate^l)    So  in  a  case(2)  at  NiH  Frius,  where  the  de-  ^yof  «s*'"«t 
fendant  proved  that  her  husband,  (the  original  lessee,)  by  his  ' 

will  left  his  freehold  messuages,  and  also  his  personal  estate,  to /|x  Enriof 
two  persons,  in  trust  to  permit  the  defendant  to  receive  and  bcrby  v,  Taj- 
take  the  rents,  issues,  and  profits  of  his  real  estate,  and  the  in-5c^\       ^' 
terest  of  the  parsonal  estate  during  her  widowhood  ;  and  after 
her  death,  or  second  marriage,  in  trust  to  sell,  &c.  and  in  case  Hoimes" 
of  such  marriage  to  pay  her  an  annuity  of  50/.  and  made  those  ^^^'^^^ 
persons  executors;  Mr.  J.  Lawrencb  held  the  defendant  notisos! 
chargeable  as  assignee,  although  she  had  always  continued  in ...  ^ 
possession' of  the  premises;  and  in  a  still  later  case  it  was  de  Carlisle  v. 
termined,  that  a  devise  of  the  mere  equity  of  redemption  of  Jg^j*"®^' - 
a  mortgaged  term  cannot  be  so  charged  in  a  Court  of  Law.(3) 
Whether  a  mortgagee  taking  by  way  of  assignment  the  whole  J*^^JJ^°  ^* 
term,  but  who  never  entered  into  possession  of  the  premises,  can  DougLiss. 
be  so  charged,  must  be  considered  as  a  doubtful  question;  inf5\^aikerv. 
one  case  it  was  held  that  he  could  not,(4)  and  though  this  deci-»^^<:>>«i(ed 
sion  has  been  doubted  by  the  highest  authority,(5)  it  has  never  w^eVdaiev. 
been  expressly  over-ruled.(6)    Assignees  of  a  bankrupt  cannot  ^*'^>  ^ 'T- 
be  charged  as  assignees  of  a  term  which  was  in  him,  merely  upon  stone  vi ' 
the  commissioner's  assignment  to  them.(7)    To  support  an  ac-  ^"**ii?'  ^' 
tion  against  them  as  such,  it  must  also  be  proved  that  they  ac-  7  East,  34i. 
cepted  the  assignment  of  the  premises,  and  possessed  themselves  /^v  yj^  g 
of  them.    Merely  putting  the  premises  up  to  auction,  for  the  pur-  East,  497. 
pose  of  ascertaining  their  value,  is  not  such  an  exercise  of  right  as  fj\  Boardiilon 
will  make  them  liable  to  the  action.(8)    But  if  on  being  applied  v-  Daiton, 
to  for  the  key,  the  assignee  answers  that  he  will  keep  it  till  the  238.  ^ '   "' 
end  of  the  quarter  to  see  if  he  can  let  the  premises,  this  act  will 
make  him  liable  as  assignee  of  the  term ;  for  though  he  may  re- Wiehardsoo/' 
fuse  it  at  first,  he  cannot  take  it  in  part,  and  afterwards  reject^  ^*^>  ^^- 
it  when  he  finds  it  will  not  answer.(9)(A)    So  where  on  a  bank-  m  Brome  v. 

_^____________________________^_^__^_^________________________  Robiosoo,  cor. 

Kenvon  C.  J. 
of  damages  in  an  aetioD  of  eorenant,  brought  for  a  breaoh  of  warranty,  and  not  the  at  N.  P.  eited 

consideratkm  money  at  the  time  of  parehase.  Liber  f.TAeearr.  ofPartoruy  1  Bay*t  ibid.  339. 

Mep.  19.  Guerard  w.  Smen,  ibid,  865. 

Id  Kentucky^  if  land,  oonTeyed  by  general  warranty,  be  lost,  its  valae  will  be  the 
meaaure  of  compensatioD.  Harland  v.  EattUmd,  Bard,  Rep,  590.  Et  Tide  CoxU 
heire  v.  Strode,  2  Bibb^t  Rep,  276. 

Ify  on  a  eonTeyaoce  of  lands,  with  a  covenant  of  eeixin,  part  of  the  land  become 
loat  by  superior  title,  the  measnre  of  damages  wiH  be  the  valne  ol  the  part  lott,  taken 
in  proportion  to  the  price  for  the  vAofe.    Morrie  ▼.  Plielpty  S  Jofnu,  Rep,  49.— 

{h)  If  a  coTooant  be  broken,  it  becomes  a  chote  in  action^  and  cannot  be  as- 
aigned  so  as  lo  enable  the  assignee  to  bring  an  action  in  bis  own  name.  Greenby  et 
al.  ▼.  Wileockt,  8  Mm.  Rep,  1. 


4ffS  UUVENANT. 

F*rt.ir.     niptcj  happening  in  June,  and  an  asaignnent  being  made  ia 

mrle'?^  /uA/,  the  anigneea  actnually  took   possession  and  continued 

^_^_  in  possession  till  march,  when  the;  pot  up  the  lease,  Gxlures, 

and  stock,  but  failin)^  to  sell  the  lease,  retornjd  the  ke^  to  the 

landlord ;  it  was  held,  that  bj  these  acts  they  had  made  them- 

(OHuiKmv.  selves  liable  as  assignees  of  die  terin.(l) 

SteTrnina, 

1  B.I1A.3OS. ■■ 


gt»ntrJ,  *nd  Ihe  IM  ooT»n«iiii-<l  10  be  done  mmt  WM.orm  the  d«iDi*ed  pniper^, 
JVetbUi.Jfeibit,  Rep.in  Co.  0/ Cm/ 318.  Tayl.  Rep.it. 

CoT'iiinU  mnnji'i  viih  tinit,  biml  the  uigner,  wh^-'lhir  hf  be  nimeri  or  eat 
«aob,  10  keep  the  premiMi  in  good  order,  he.  PaUarxlr.  Schaafir,  I  DaO.  Rep. 
Sll. 

iralaMaeeanoint  lopij  tent  alinr  oT  all  ehirp-t  tad  iweiiineiiu  whalrTer,  it 
il  ■  oon«M  raooii^  with  the  lind  and  binding  upoti  the  aMJipiec.  Sandmi^  r. 
Be^irm;  I  Bmrnt't  Rep.  SSI. 

It  lie*  aiaiiut  •I'-outonand  aitniinidraionar  ■  (ramer 'm  fee,  vbere  the  itnii- 
lee  aoienanU  lor  bimieirhit  riecuton,  kc  to  paj  11  retil  m  (re,  oltKoiiirh  tb'  bad 
gori  lo  the  heir*.     Exrt.  tf  Van  RetuKUo^  1 .  txrt  ^  Piaiur,  i  JaKnt    Cat.n. 

Where  J.  gaT'- bond  to  £.  to  rebuild,  he.  ifihi:  wall  jme  w.j,  he.  awl  I  ht- wall) 
did  gi>e  wBj,  and  B.  tolH  Ihehaaietn  C.  anil  nii.gned  iil*-i  the  biind,  who  gin  iKiiiee 
lo  J.  and  rrqurtird  him  10  n-bailil,  he.  it  wm  h'lil  tbr  niitiae  rrom  the  aamgntt  C. 
waa  MifflBient.    Fan  Vrthltn  T.  Grava,  4  Jthiu  Rtp,  103, 

Where  the  ieiwr  txprriilg  eoienauti  for  thi-  pifiDental'ri-ni,bei>aigB*OTer  lbs 
premiaet,  and  the  kiier  rrceitei  rem  frooj  the  uiignee,  tlitl  in  aetioo  at  oo*en*Bt 
will  lie,  brought  b;  ihe  letMir  qp<ti>M  the  le**er,  Tor  Hihi<-q.i'ii[  rent  doe  boa  tke 
J^-^d  premiae*.  KimekU  t.  Vyn^jb,  I  Attf.  Jt(f>.  SOS.—A»,  E». 


(  «9  ) 


CHAP.  IV. 


OP  THE  BTIDBMCE  IN  THK  AOTIOM  OF  DIBT. 


SECTION  I. 

On  SpeciaUies. 

The  action  of  debt  is  founded  either  on  contract^  or  on  a  duty 
raised  bj  operation  of  law.    The  former  may  be  either  by  spe-  ^,g^*  ••  *" 
cialty,  or  on  a  simple  contract.    In  the  case  of  an  action  found-     faotam. 
ed  wholly  on  a  specialty,  little  more  need  be  said,  than  to  refer  m^m^^mmm 
to  what  has  been  already  observed  on  the  action  of  ^venant  $ 
for  in  this  case,  as  in  that,  the  rules  of  pleading  require  that 
some  one  fact  only  shall  be  traversed.(a)    The  only  plea  which 
denies  the  contract  itself,  is  the  same  as  in  tliat  action,  viz.  the 
plea  of  non  est  factum  $  which  in  cases  of  bonds  for  payment  of 
money,  puts  the  plaintiff  on  proving  nothing  more  than  the  ex- 
istence of  the  deed.    Any  thing  which  goes  to  avoid  it,  or  to 

(a)  Debts  for  whieh  an  aettoii  of  debt  may  be  broagfat  at  eommon  lav,  maj  be 
elatted  under  four  general  heads  :  tst.  Judgments  obtained  in  a  Coart  of  reeord  on 
a  aait.  9d.  Specialties  acknowledged  to  be  entered  of  reeord.  Sd.  Speeialtiea  in- 
dented or  not  indented.  4th.  ContrMts  witlknit  speeialties,  either  ex[^es8  or  im* 
plifd.  Per  M<Ksab  C.  J.  JUipubUca  v.  Le  Case  et  al.  8  Aitf.  Rep,  118. 1  Teaue 
Jiep.SS, 

It  ieemi  that  whererer  indebitatut  atiumptU  lies,  debt  may  be  broogbt.  United 
Staiee  v.  Cott,  1  PeUra*  Rep.  149. 

It  Ilea  to  reoover  the  annual  interest  of  money  payable  on  hood,  when  the  prinoi- 
pftl  is  not  doe.  Sparkt  v.  Garrigvet  et  al.  1  Bum.  Rep.  158. 

Though  an  instrument,  taken  in  the  Admiralty  be  void  as  a  stipulation,  yet  it 
IDA7  be  good  as  a  eootraet,  on  vhieh  an  action  of  debt  or  tpecial  eueumpeit  would 
lie.  LeCaxew.TheStateefPemuylvama,^c,2  DaU,R^,  118.  1  TeaSee*  Rep. 
55    S.  C.  in  High  Court  of  Errors,  ^ddU.  Rep,  54. 

So  an  action  of  debt  will  lie  on  a  defective  forthcoming  bond,  even  after  an  unsoo» 
•cnfbl  motion  has  been  made  npon  it.  fft  vflett  v,  Chambertaifne,  1  ffaeh.  Rep* 
474.  Bt  vide  Stewart  t.  Lee,  S  Cail'e  Rep.  481.  Ribb  ▼.  Cautheme,  1  fToBh. 
Hep.  118.  Booe  v.  Tebbeetux.  1  Jiunf.  Rep,  501.  BoekerU  exr,  ?.  AtRoberti, 
1  CalTe  Rep.  843. 

Debt  may  be  brought  on  an  instrument  wblcb  does  not  of  itself  ascertain  the  sum 
due  %  but  Id  that  ease,  there  must  be  in  the  iostmment  a  reference  to  some  o^r  in- 
•tramcnt,  where  the  same  is  ascertained,  to  some  known  role  of  computation,  or  to 
ao  aaaessment  made  to  some  known  peffMu.  dark  ▼.  Campbell,  Cbipman*$  Rep, 
57. — Am.  Ed. 

3M 


Ptrtll.     deny  any  of  the  other  icaitere  stated  in  the  declaration,  mait  be 
buuDk     Bpeciallj  pleaded  ;  and  therefore,  in  the  case  of  a  biil  band,  (o 
_^_^^  which  this  plea  onlj  is  pleaded,  the  plaintiff  haa  onlj  to  proie 
the  execution  of  the  bond,  and  need  nut  prove  the  writ  or  u- 
Rignment  by  the  SheriB*.    Bj  the  rales  of  the  Commoa  Law.the 
penaltj  of  a  bond,  or  other  instrument,  was  in  all  cases  consider- 
ed as  the  debt,  and  therefore  it  was  never  necessary  to  give  any 
evidence  of  the  actual  damage  which  the  plaintiff  had  received ; 
but  the  defendant,  if  aggrieved,  was  obliged  to  apply  to  a  Court 
of  Equity  for  relief.     The  Statute  of  8  &  9  ffUl.  3,  c.  \\,\m 
d 'm '*^  m! ''^'''*'^'"^^''  *  more  equitable  mode  of  proceeding  in  case*  of 
(Irr  Hiai.  g  Gt  bonds  for  performance  of  covenants  ;  and,  therefore,  in  these  and 
■  '■         all  other  actions  for  a  penalty,  it  is  now  necessary  for  the  pliin- 
tifT  to  surest  the  breach  complained  of  on  the  record,  either  bj 
specially  stating  it  in  his  declaration  or  replication;  or  where 
the  declaration  is  general  and  judgment  is  given  by  default,  or 
on  demurrer,  by  suggestion  subsequently  entered  on  the  roll;(l} 
U>J^""'-  and  in  the  two  former  cases,  if  only  one  breach  be  alleged,  it  b 
5T  Rip.       sufficient  to  state  it  without  saying,  "  according  to  the  form  of 
w^Brm'^b^d  **"  Statirte,''(2)     Upon  the  breach  so  assigned  or  su^esled.the 
s'w.  Etbi-t-   jury  find  the  actual  damage  sustained  by  reason  of  the  breach, 
lon^ST  Ben  '*  ''^"  **  ^^^  nominal  damage.o  by  reason  of  the  detention  of 
3Si'.     '        the  debt.    To  enable  them  to  do  this,  the  ptaiatiS*  must  be  pre- 
(8)  Tsombi    P*''ed  with  evidence  to  prove  the  extent  of  his  injury,  the  same 
v.  Plinter,      as  if  he  had  brought  an  action  of  Msumpsit  or  covenant;  and 
'  *     where  the  condition  does  not  appear  on  the  declaration,  or  ><> 
tiie  pleadings,  but  is  only  suggested  after  judgment,  he  rasBt 
also  give  some  evidence  of  Itie  bond  to  shew  that  the  condition 
is  as  suggested  ;  but  it  will  be  sufficient  fur  this  purpose  if  the 
plaintiff's  attorney  swears  that  tlie  bond  produced  is  the  in- 
atrumeot  delivered  to  him  to  bring  the  action,  and  that  be 
Kn  D.  M^  knows  of  no  other  of  the  same  date  :  without  calling  the  sub- 
don,  M,  s.     MTtbing  witness/S} 

8,  c.  '"  actions  founded  on  record,  if  the  defendant  deny  the  re- 

Ante,  n.       cord,  it  must  be  by  plea  of  nul  Hel  record,  the  mode  of  proof  to 
which  case  has  been  before  noticed.(&) 


I.  Andreafr.JHaatgomery,  XiJolnu.  Sep.  lH'  ^ 
vide  ■nte,p.  flr. 

It  Menu,  Ihit  dig  proper  pin  to  in  ■elion  of  debt  on  >  judgment  of  >  Covrt  i^ 
uothei  Stale,  is  nut  Het  recanl.  Md. 

An  actioa  of  debt  may  be  brought  on  lo  anutitfieii  juilgment,  obtained  in  the 
CkHinioTiekler  Stele.  Sltme  t.  Spidding,  £irb.  Rep.  177. 

(inert.  Whether  any  aaiion  other  than  » tdre/aciat,  mn  be  mnintaiaed  upon  • 
jodpneol  io  detinue.  ffUhtn  exr.  t.  Ifithen  txr.  S  Man/.  JUfi.  10, 


^rmmt^m^^^m^m^m^m^^mm 


DEBT  ON  SPECIALTIES.  4^^ 

The  Statute  of  Limitations  not  having  provided  for  the  case  ch.  iv.  •.  1. 
of  actions  on  specialties,  cannot  be  pleaded  in  bar  of  any  action  ^'^^  or  pay- 
founded  on  them  ;  but  if  the  obligee  of  a  bond,  or  other  creditor   . 
by  specialty,  lie  by  a  long  time  without  claiming  his  debt,  pay- 
ment will  be  presumed.    This  payment  should  be  pleaded  as 
having  been  made  after  the  day,  as  well  as  at  the  day,  for  the 
proof  of  any  interest  being  paid,  or  other  act  of  the  defendant, 
confirming  the  instrument,  after  the  day  of  payment  mentioned 
in  the  condition  of  a  bond,  would  preclude  the  defendant  from 
any  such  advantage  on  the  plea  of  solvit  ad  diem,  though  ever 
so  long  a  time  had  elapsed  since  such  payment.(l)     In  cases (^'^^^''^^ 
where  the  presumption  arises,  instead  of  the  defendant  being  I'sim.  652. 
called  on  to  prove  his  affirmative  allegation  of  payment,  the  nnus 
will  lie  on  the  plaintiff  to  rebut  the  presumption.    The  nature 
of  this  presumption,  and  the  kind  of  proof  sufficient  to  repel  it,' 
has  already  been  spoken  of  in  its  proper  place.(c)  Ante,  47. 


In  ConneciiciUf  an  action  of  debt  will  not  He  on  a  jatlgment,  (unleav  the  plaintiff 
luit  no  other  mode  of  oblainni^  the  fruit  of  hb  judgment)  tueh  an  aatioii  being  es- 
teemed onneoetsary  and  vexatious.  fVtBeti.  Dexter,  1  Boot**  Rep.  29S, 

IVbt  is  not  sttsuinable  on  the  judgment  of  m  Coart  possessing  no  jurisdiation. 
Xibbe  V.  JObbe,  Xirb,  Hep  119 

In  an  aetion  of  debt,  on  a  judgment  bj  foreign  attaehment,  the  declaration  most 
•llfgi;  that  satisfaotioa  of  the  former  judgment  eoald  not  be  obtained.  Waldo  ?. 
Mtmfird,  ibid.  911. 

Whether  under  the  plea  of  m/  debet,  to  mo  aetion  of  debt  on  a  judgment,  the  de« 
fendant  can  give  any  s|ieeial  matter  in  evideiiee  ?  Meyer  v.  JktLean,  1  John*.  Rep, 
509.  Vide  ante,  p.  58,  n.  (e) 

In  i|n  aetion  of  odre  fada*,  founded  on  a  judgment,  under  the  plea  oi payment, 
aeeord,  and  *atitfaetion,  cannot  be  given  in  evidence.  Kkham  v.  JsnchoU,  1  Root** 
Rep.  75. 

^  In  a  SHNJlor  action,  ander  the  plea  of  payment,  the  defendant  gave  in  evi- 
dence, that,  when  he  executed  the  hood  and  warrant  of  attorney,  on  which  the  ori- 
ginal judgment  was  olMainrd,  the  plaintiff  promised  to  cancel  it,  on  ao  erent  which 
bad  occurred  since  the  judgment.  BartweU  v.Rei**,  1  Binn.  Rep.  9i|*-*Ax.  Ed. 


(c)  On  a  plea  of  payment  to  a  bond,  the  Court  will  presume  every  thing  paid, 
which,  ear  etgno  et  bono,  in  equitv ,  and  good  conscience,  ought  not  be  paid,  ifolting*' 
worth  V.  Ogle  et  aL  I  Dull.  Rep.  857. 

la  Pewnmflvama^  where  there  is  no  Court  of  Chancery,  under  a  pleaof  payment, 
in  an  action  on  a  bond,  and  to  prevent  a  failure  of  jnntice,  miaiake,  or  want  of  conti* 
deration,  may  be  given  in  evidence.  Swift  v.  ffawkin*  et  aL.  1  Dull  Rep.  17. 

On  a  plea  of  payment  to  an  action  of  debt  on  a  bond,  the  defendant  may  give  in 
evidence,  that  wheat  was  delivered  to  the  plaintiff  on  account  of  the  bond,  at  a  cer> 
tain  price,  and  that  the  defendant  aaeigned  sundry  debts  to  the  plaintiff,  part  of 
which  were  coltncted  by  the  plaintiff,  ond  part  lost  by  his  indulgenee  or  n^ligenoe* 
Buddicvm  v.  Kirt,  3  Crunch**  Rep  993. 

On  a  plea  of  payment  to  a  bond,  eviilence  may  be  given,  that  th^  plaintiff  was  ab- 
sent beynnd  se^s,  to  extinguish  interest.  APCall  \.  Turner,  1  Call**  Rep.  |.?3. 

In  ao  aetion  of  debt,  brought  oo  a  bill  of  exchange,  the  defendant  maj  give  in  e?i- 


402  UEBT  ON  SIMPLE  CONTRACTS. 


SECTION  II. 


On  simple  ConiracU. 

irrdlbet        ^^  actions  of  debt  founded  on  the  Hmple  contract  of  the  partj, 
'    or  where  a  specialty  or  record  is  not  the  gist  of,  but  only  in- 


(1)  Warren  ducement  to  the  action  ;(1)  as  in  an  action  against  a  Sheriff  for 
T>.  Cnrset,  nn  escape ;  or  for  rent  on  an  indenture  ;(2)  or  against  an  execu- 
589/  tor  on  a  devastavit ; '^5)  and  in  like  manner  in  cases  founded  on 

a  duty  raised  by  operation  of  law,  the  rules  of  pleading  allow  a 
332.  Warnrr  much  more  general  defence,  namely,  the  general  issue  of  nil  de- 
Cow''^589**'  ^<^)    '^^'®'  *^^®  ^^^  P*®*  of  non  assumpsit^  puts  the  whole  of 


(S)  Jones  -_— — 

1  Sauali*  39     ^^^^9  under  the  plea  of  payment,  a  tender,  to  extinguish  the  interest.  Skipimth  w, 
BqI.  N.  p.      Morton^  2  Do,  977. 

170,  In  an  aciion  of  debt,  brought  on  a  bond,  a  pli-a  of  condU'ions  performed,  is  eqiiif»> 

lest  to  a  plea  of  payment  ffammett  v.  BuUett,  1  Collet  Rep.  567. 

Where  two  pleas  of  payment  to  a  bond  were  j  lined,  one,  befare  the  day,  the  other 
tU  die  day,  it  was  deetared  by  the  Court  to  be  irregular,  and  one  of  them  ordered 
tp  be  stricki-n  out.  Thayer  v.  Rogen^  1  Johw.  Cat.  153. 

A  lender  of  the  prmeipal  and  interest,  doe  on  a  bond,  is  no  bar  to  an  aetioi 
brought  00  a  bond  with  a  penalty.  Manny  t.  Hanity  2  Johrn.  Rep.  24. 

Bills  of  tfxchaoge,  aoeeptett  in  payment  of  a  bond,  will  cztingoiih  a  demand  oa  it 
80  as  to  release  the  surety.     WaUt  v.  mOingy  8  Ball,  Rep,  100.  gVide  ante,  409, 
11.(1.) 
When  a  bond,  from  length  of  time,  will  be  pretomed  pakl.    Vide  antf^,  p.  51, 

B.  (o) 

And  under  the  plea  of  payment  with  iiotioe,/r(md^  either  b  the  ezeeution  or  eon- 
pderatioo  of  a  bond,  may  be  given  in  evldenoe,  and  the  plea  of  <'  layman  and  vnkt' 
tered*  kc.  is  not  neeessary.  Btering  v.  Sfdppen,  8  Binn  Rep,  154. 

On  the  issue  of  non  iolvit^  to  an  aetlon  of  debt,  the  practiee  is  to  enter  the  Terdiet 
for  the  sum  fodnd  to  be  actually  due,  withoat  any  other  determioatioa  of  the  inne. 
Thompton  ▼.  Mutter,  1  JkUl.  Rep,  458.— Ah.  Bb. 

(d)  An  action  of  debt  will  lie  where  a  sum  of  money  is  doe  by  expreet  agreemenC, 
either  in  writing  or  by  parol,  where  the  amount  njixed,  and  does  not  depend  00 
future  calculation.  RetpubUca  ▼.  Le  Caxe,9  Doll.  Rep,  118. 

In  an  aciion  of  debt,  the  declaration  should  state  the  demand  whh  certainty. 
Wilton  w.  Lenox  etal.l  CranckU  Rep.  194. 

In  Maryland,  an  action  of  debt  will  not  lie  on  a  promisMiy  note.  Undo  r,  Gard- 
ner, 1  Cranch*t  Rep.  843. 

In  Firjvma,  an  action  of  debt  will  not  lie  against  the  aeeeptor  of  a  bill  of  exchange* 
Smith  V.  Segar,  i  H  U  Munf.  Rep,  394. 

Whether  an  action  of  debt  will  lie  against  executors  on  the  simple  oootract  of  the 
testator?  Carton  ▼.  Hood^t  exrt,  4  DaU,  Rep,  108. 

An  action  of  debt  will  lie  on  an  instrument  in  the  form  of  a  bond  with  a  penalty 
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the  cue  in  iBsue,  in&kes  it  incumbent  on  the  plaintiff  to  prove  Cb.  iv.  •.  2. 
tvery  thing  which  he  was  obliged  to  state  in  his  declaration,    jomnait! 
and  enables  the  defendant,  on  his  part,  to  proie  any  thing  which  ^^___^ 
shews  the  plaintifThas  no  demand  on  him.     It  has  been  held  in 
some  ca8eB,(l)  that  a  defendant  may  «Tail  himself  of  the  Sta-^^^''- 
tnte  of  Limitations  on  this  plea ;  but  the  mudern  practice  has  1  Lev.  110. 
been  to  plead  the  Statute  specially  ;  and  if  die  tguestion  were  tot^io^p'' 
arise,  it  wonld  most  probably  be  held  that  such  pica  was  abso-  <  l^-  Riym. 
lutely  necessary  to  enable  the  defendant  to  avail    himself  ofisiik.  sTg! 
the  Statute ;  the  same  reason  applies  to  this  case  a.s  to  the  case 
of  atiump$il,  namely,  that  notwithstanding  the  Statute,  the  debt  j  Wii'liKmi' 
still  exists,  for  the  remedy  only  is  barred. (^)    On  such  a  plea,  ^'""'''"' 
the  replication*  and  evidence  would  be  the  same  as  in  the  action  Qi^iniMk 
of  <utmt^nt.(e)  s  ■&r.?''a'6''s 

and  ■  aonditkn  to  be  raid  an  p«f  loeTil  oT  *  In*  wm,  bui  -a-ii/ioul  <i  leal,  Baraartdti 
oL  T.  CmeU  tt  al.  S  Haya.  Sep.  3M. 

In  an  letioo  of  dcbl  for  rent,  the  del'iidiDt  00  Ihe  pica  of  ml  drbfl,  maj  give  in 
eridenee  laj  ipeetal  Bireomilaneea,  ahewinn  thai  the  renl  uughl  lo  be  aptiordoiied. 
A»<>(m  *.  WVnn,  3  H.  U  Mimf.  Sep.  VO. 

In  lean*,  liiat  a  narr.  m  dcbl,  daiming  no  prceiie  lum  (a  he  Hue  and  iletiineJ, 
•OQld  be  bad.  U.  SUUtt  ».  Cuit,  1  POeri'  Jtep.  ISi.—.Kn.  Ed. 

(e)  Vide  ante,  p.  4<0,  n  (A) 

In  CmtucHcut,  shrre  bondi  are  barrMi  bj  iemiteen  ynrf ,  »n  Bcknavleilement 
rf  the  debt  will  nM  mire  tKe  aetmn,  lad  Iherebf  avs  lh<:  boiiJ  out  of  llie  Stalate.  , 

GuMin  T.  Bratlle,  Kirb.  Rep.  399. 

Tbere  ia  a  tprcin  of  aelK'n  peeuliirln  thai  Slate,  calUd  an  actina  nf  biak  dehl,  un- 
der the  genrral  inue  of  whioh,  ihe  Suiule  oTLimiUliDiii  ma;  bL- eivco  in  evidense. 
MUlery.  Groroenor,  9  Roal'i  Hep.  908. 

In  Ana  fsrit,  under  iheiHue  of  trian,  in  an  aoiion  or  dower,  the  Stntale  of  Li- 
mit itisni  eannoi  be  giTcn  incTidenee,  bulmuMbe  pltadei),  IStehceckeliix-  r.Ifar- 
rinjleii,  B  Joimt.  Rrp.  990. 

In  Ihe  Supreme  Coort  of  ihr  Untied  StaUt,  il  *■■  in  nne  eav  BKiUled,  but  not 
desidrd,  vhelher  the  Statale  of  limitaliona  would  be  anaiiablp  |[>  Ibe  defendant, 
in  an  aet>on  of  debt  under  the  plea  of  nildcUl?  Undo  v.  Ga-dner,  I  CranchU 
Bep.3ia. 

Alleraeerdielfor  ih»  plaintiff,  in  an  ic  I  ion  of  tiebi  owJcr  ih'  plpaof  nil  debet,'* 
it  no  troUDd  Tor  arrettinpt  jndgment,  thai  Ihe  etilm  ai  ihevn  bj  the  declaration, 
wai  harcMl  by  ihe  Slatule  nf  Limiiatjnni  1  For  it  will  be  mii'ndi-d  thai  if  the  Statute 
vere  p**"  ■■■  r*id«iGe,  ibe  plaintiff  nbulled  it  b;  s'lrnt  iiiber  evidence  whisb 
arotded  it*  operaliOB.  Mvdatk  v.  i/emdin'i  exri.  K  II  j<  Jtuitf.  Hep.  900. 

Under  the  plea  of  R>J  JcM;  loan  aetion  of  drbl  bi-nii.;M  on  ti  penal  Statute, iUe 
Am  of  Limitatiaaa  aiaj  be  given  in  evidetwe.     Watfon  •    .Imkrim,  Baidin'i  Sep. 

'  *at. 

If  Ibe  detenrianl'*  aeeoantiare  litrml  hj  the  Slabitr  of  l.imiiaiioni.  they  cannot 
kDi*duiMI.Dff.  OikhritlT.IfUliaim,3Manh.S'!>.  937.— Am.  Ed. 


\ 


CHAP.  V. 

OF  THE  EVIDENCE  IN  ACTIONS  ON 

SECTION  I. 

On  tuch  a*  are  called  PenaL 
p*rt  II.         Where  a  certain  sum  of  money,  or  bo  much  as  may  be  ca- 
sutuui'    '"y  rendered  certain  By  calcalation,  ia  given  by  way  of  penalty 
_____^  for  any  oSence,  either  to  the  party  injured,  or  to  a  common  in- 
former, the  Statute  creates  a  duty,  the  performance  of  wbich 
may  be  enforced  by  the  action  of  dtbUa)    To  this  action  the 
defendant  may  plead  either  nil  dtbtt,ib)  or  not  guilly,  at  his 

(a)  In  inanj  ttwt,  tUboagh  ■  Statuip  dmUret  m  act  mtd,  the  Oum  vill  Mn- 
•tnie  i(  to  iD»n,  it  it  TOidable.     TurreU  t.  Mimes,  I  Murplitift  Rfp.  401. 

In  ■  prnal  Slalulr,  tr  will  npTpr  be  eonilni-d  and,  n  M  to  nutke  it  mor«  penil. 
TAe  State  t.  Kearney,  1  Jlnjin't  Hep.  S3. 

Penal  S 101  utci  muiI  be  oonilrueil  >trietlj,  aeoording  tothc  inlcnlian  of  the  Lc|ii- 
lamret  ■»!  ^here  not  rrniedial,  are  not  lo  be  eiteodcd  b;  tqaitable  prioelplei- 
Mrhdi/  T.  Reai,  i  Mati  Hefi.  471. 

A  prnal  Statute  which  inaj  bpaanitracd  M  ainhnriiing  either  ■  lumniary  imiEdf , 
or  an  action  in  (fac  ortlinanr  eourte  of.preeeiding,  ihall  be  taken  to  mean  the  latter. 
JSenwK  *.  Ward,  S  Coined  Rep.  iii. 

Querr,  How  r>r  the  iimacrnee  of  inlPntion  will  eiouM  the  iDfracttoa  of  ■  peoal 
Smmie,  vide  Baker  t.  Sicharibtn,  i.  Cmen'i  Rep.  Tl,  n.  a.  Aath.  Jf.  P.  Rep. 
150,  n.  a. 

WhrDapnaltj  ii  giien  by  Statute,' and  an  action  on  the  cue  it  proTided  Ibr  in 
nennrj,  in  action  on  ihe  ta»F  Ibr  a  Itrl,  ii  intrnded,  and  not  in  atmnftit,  tm  ia 
tneh  raw  no  a—tmpdt  ia  implied.  Peabady  t.  Btyt,  10  Momm.  Rep.  S6. — \m.  En. 

(A)  In  an  nation  ofdrbi  brought  Tnr  a  pmiUr,  nil  debet  ii  Ibt  mat  proper  plea. 
SHUon  ».  Tsbti/,  9  Man.  Rrp.  sai. 

In  an  aUion  nf  debt  ^brought  tn  neoier  doable  the  Talue  of  aapeeiSe  artialc  aia 
penally,  the  plnintiB'  maj  resOTcr  a  leai  lum  tbiD  he  demanded.  Ptrriit  *.  Shn, 
1  Dan'i  Rep.  IB. 

In  en  ae'lon  oT  debt,  ipi  Ian,  not  gaill]',  i>  a  good  plea.  AtmAoia  *.  WtbwHi, 
5Mati.Rep.Ki. 

The  defendant  pleaded  niliMef,  and  paymnntto  an  aBlionafdehl  on  ajodtneM 
in  the  SupremeCoun  oTT^nnfyfiDni'a,-  and  it  waa  held  he  waa  boniid  to pnxliwc 
■nd  pnne  tlie  reeocd,  or  an  eumpHficatian  thereof.  Butk  *.  Ctbbett,  i  Jwim*. 
Cat.  £56. 

Qiifre,  Whether  it  be  Ihe  general  titae  to  an  aotioti  af  dd>I  on  a  jadgmral,  aa 
10  entiilr  the  drr^ndaot  tn  gi>e  apeaiil  matter  in  riidenoe,  paraoant  lo  a  doOm  for 
thai  pBrpntrf  Meyer  r.M'Lean,  I  Jehu.  Bep.  509. 

Ilia  n«  a  good  plraloaa  aaiioo  of  debt  on  reCtgtiieaiKt,  aortoaa  aetioD  fMadcd 
wntrtfrd  or  tpedaOf.  SuOuadM.f.  OidJfi*  tt  aL  t  Johm.  X^  U. 
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election  ;(1)  fltid  on  either  pfeB  it  will  be  incambent  on  the  plain-  ch.  y.  b.  i. 
tiff  to  prove  that  the  defendant  has  committed  the  acts  imputed     J^"  p**""* 
to  hiiA;  to  prove  which,  evidence  must  be  adduced  of  the  whole  ' 

of  the  affirmative  matter  mentioned  iii  the  declaration.    But^^xyj^^^^ 
when  the  declaration  negatives  any  fact  which  the  defendant  p>n  q<>i  txm  v. 
idone  can  be  prepared  to  prove,  it  seems  to  be  incumbent  on^^'^^^'^^J' 
him  to  prove  the  affirmative :  for  instance,  In  ^to  action  on  the  R"'-  N.  P. 
game-laws,  which  prohibit  all  persons,  unless  possessed  of  cer- 
tain qualifications,  from  killing  game,  it  is  agreed  that  proof  of 
the  defendant  having  killed  game,  or  attempted  to  do  so,  by  using 
a  dog,  a  gun,  or  other  engine  for  that  purpose,  will  be  sufficient 
on  the  part  of  the  plaintiff,  in  an  action  ;  and  the  defendant  must 
prove  that  he  is  within  one  of  the  exceptions  which  give  the 
qualification.    But  on  the  question,  whether  it  was  not  inCum-  , 

bent  on  the  prosecutor  to  give  general  negative  evidence  on  an 
information  before  a  magistrate,  the  Court  was,  in  one  ca8e,(2)  (s)  Vide  Rtx 
equally  divided;  and  even  in  actions  where  the  negative  matter i'^*^"*J(g9 
is  equally  capable  of  proof  by  the  plaintiff,  as  in  an  action  for 
sporting  without  a  certificate,  it  should  seem  that  the  plaintiff 
should  be  prepared  with  evidence  to  prove  a  search  at  the  pro- 
per office  nearest  the  defendant's  residence,  where,  according  to 
the  provisions  of  the  Act,  such  a  certificate  would  be  granted, 
and  that  no  such  certificate  was  entered  there  ;  for  though  the 
general  rule  is,  that  the  affirmative  only  need  be  proved,  yet  we 
had  very  early  occasion  to  observe  that,  wher^  a  man  is  charged 
with  a  transgression  of  the  law,  and  it  is  in  the  power  of  the^Dte,  8. 
other  party  to  prove  the  negative,  the  rule  admits  of  an  excep- 
tion. I  must,  however,  here  observe,  that  in  those  actions  for 
sporting  without  a  certificate,  which  have  fallen  within  my  ex- 
perience, no  such  evidence  has  been  required. 

The  defendant  may  also  avail  himself  on  the  general  issue,  of 
the  suit  not  having  been  commenced  in  due  time,  which,  by 

lo  debt,  where  a  deed  is  indacenient  to,  and  in  matter  of  fact  the  foandMtion  of  the 
ueiivn,  nit  debet  may  be  pleaded.  MiiUon  ▼.  Woodworth  et  al  11  Johnt.  Hep,  474. 

It  ia  a  goed  plea  in  debt  for  an  etoape  from  the  gaol  liberties,  ibid. 

The  plea  of  m/  debei  to  an  action  on  a  judgment  obtained  in  a  sister  State  is  bad, 
under  the  CoosfUution  and  Act  of  Congress  of  1790.  Artn9tr<m§  ▼.  CartorCt  exrt. 
3  Doll,  Hep.  SOS     Contra,  Wrijrht  v.  Towert,  1  jBrovne*9  Rep.  App.  i. 

WhercTer  a  Statute  gives  a  right  to  reeof^r  damugcs  reduced  to  a  sum  eertain, 
pnrsoant  to  the  proTisions  of  ao«h  Statute,  an  lerrtMi  of  debt  lies,  if  no  other  speerSo 
remedy  is  provided.  Btgelerw  v.  The  Cambridge,  &c.  Turnpike,  7  MioMt.  Hep, 
«0S   Jejrey  v.  the  Blue  Bill  Do,  10  Di».  36S. 

Trrspass  is  the  proper  form  of  action  for  reeorering  the  treble  damages  given  by 
the  provincial  Statute  1  Geo.  f ,  o.  4,  for  pulling  down  an  uninhabited  house.  Fre9- 
coU  ▼.  Tufu  etal.i  Mate.  Rep,  146.— Am.  Ed. 


^fi  ACTIOXS  ON 

Part  n.  Statute  31  Eliz.  c.  5,  8.  5,  is  limited  to  two  years,  ia  cases  where 
Sututet'  ^^^  forfeiture  is  given  wholly  to  the  King;  and  to  one  year, 
where  given  to  the  King  and  the  informer  jointly ;  in  all  cases 


(1)  Maushim  where  the  Statute  creating  the  olfence  has  not  fixed.some  other 
q^um.  V,  *  period  of  limitation.  In  cases,  therefore,  where  it  does  not  ap- 
Peake'sCas.  P^^'  on  the  face  of  the  record  itself,  that  the  suit  was  com* 
16^*  menced  within  the  limited  time,  the  plaintiff  should  be  prepared 

(9)  Harris  v.  with  the  Writ,  which  he  may  produoe  at  any  time  daring  the 
er^Rep'eir  ^^a1*(^)  ^^  ^^^w  the  exact  day  when  the  action  was  commenced. 
Sunway  If  the  defendant  were  not  served  with  the  first  writ,  and  an  alioi 
s'boIlTc  Pal.  ^^  issued,  it  must  appear  that  the  first  writ  was  returned,  even 
158.  though  the  declaration  were  filed  within  a  year  after  the  issuing 

(3)  Bates  v,  ^f  ^^^  ^^^ »  otherwise  the  second  is  no  regular  continuance  of 
Jfo^inaoo,  it  ;(£)  but  if  the  first  writ  appear  to  have  been  returned,  and  the 
Rep.  618.  return  duly  entered  on  record,  continuances  may  be  entered  at 
any  time  afterwards.(S)  Where  only  one  writ  has  issued,  and 
King,  7  Term!  the  declaration  is  filed  within  a  year  afterwards,  it  is  not  ne- 
Rep.  6.         cessary  to  shew  the  writ  returned,(4)  or  otherwise  connect  it 

(5)  HatchiQt  with  the  declaration,  even  though  the  writ  was  not  qui  tam.{5) 
X'rwnt'sK      '^^^  evidence  on  the  part  of  the  defendant,  when  the  general 

issue  is  pleaded,  can  be  only  such  as  tends  to  contradict  that 
given  on  the  part  of  the  plaintiff,  or  to  shew  a  reasonable  ex- 
cuse. In  actions  on  the  game  laws,  for  instance.  Courts  will 
not  try  the  right  to  a  manor;  and  if  the  person  who  appointed  the 
defendant  his  gamekei^per  has  only  a  colourable  title,  it  will  not 

(6)  Caioraft  be  4)ermitted  to  charge  him  in  such  action  ;(6)  but  if  he  has  not 
T.  Rep-'esi.  Any  ground  of  claim,  the  mere  circumstance  of  his  appointingthe 

defendant,  will  form  no  excuse  ;(7)  and  the  plaintiff,  in  answer 

5  T.  Rep.  19.  to  a  mere  pretended  title,  may,  on  his  part,  prove  the  real  title, 

and  the  commencement  of  the  encroachment  under  which  the 

defendant  was  appointed,  for  the  purpose  of  slTewing  that  it  was 

(8)  Hunt  r.  wholly  without  colour  or  foundation.(8)  As  to  the  proof  of 
Andrews,      qualification  by  estate,  if  the  defendant  prove  himself  to  be  in 

'possession  of  land  of  the  value  of  100/.  per  annum,  the  pre- 
sumption is,  that  he  is  entire  owner,  until  the  contrary  be  prov- 
ed, by  shewing  that  he  only  rents  it,  or  that  it  is  affected  with 

(9)  WetheraU  incumbrances  reducing  its  value  below  that  sum.(9)  A  claim 
w^Haii,  Caid.  j^^^^  j,y  the  defendant  before  commissioners  of  income,  of  an 

allowance  by  reason  of  charges  affecting  the  land,  is  sufficient 
ytar^^T.  evidence  of  its  not  being  of  greater  annual  value  than  thatatat- 
Rep.  820.  ed  by  the  defendant.(10)  If  the  defendant  admit  his  guilt,  but 
(ii)Bredon  niean  to  set  up  a  former  conviction,  he  must  plead  it  speci- 
Is      701*    *^'y  '^^^^  *^^     ^^  plaintiff  reply  mU  tiel  record  to  the  plea  of 
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conviction,  it  laakes  an  issae  in  law,  and  the  defendant  munt  be  rh.  v.  <.  i. 
prepared  to  prove  it  to  the  Court,  as  in  other  cases  of  reiorti  ;    ^.,''r'."'' 

but  if  per  fraudem  be  replied,  fhie  will  be  tried  by  a  jury,  and  '__ 

the  onua  will  lie  on  the  plaintifi'.(c) 

(*}  Tils  reeonl  of  ■  tnlonlsrj  confeition  bfforr  ■  juMKe,  *iid  (nvrnvnl  nf  the 
vholp  penalty,  tmt  be  pIciHJeit  in  bir  to  an  aeiion  qui  tam.  Hamiltm  r.  fViUianu, 
I  TyL  Rtp.  ».— Aw.  Ed. 


SECTION  II. 


Or>  remedial  SltUuiet. 

Actions  hj  the  party  grieved,  on  a  Statute  made  forhis  pro-     ^*^-  --, 
tection,  or  the  better  enforcing  his  rights,  are  not  conaiderfil  In     siBinili.* 
the  light  of  penal  actions,  and  are  therefore  much  more  favour-  _^_^_ 
ed  in  a  Court  of  Justice.  They  are  not  within  the  Stat,  of  f/i.j.M)  Vidc 
"  to  tiroe.(l)  isiltw^M* 

The  actions  founded  on  Statutes  of  this  description  arc  very 
numerous.  I  shall,  however,  in  this  place,  only  notice  th():>e 
against  a  tenant  who  holds  over  after  a  notice  to  quit;  and 
against  a  hundred  for  recompense  to  the  party  injured  by  a  fe- 
lony; as  being  the  most  usual.  The  action  for  subtractinn  of 
tithes  will  be  more  properly  treated  of  in  another  chapter; 
and  that  against  a  Sheriff  for  selling  without  paying  the  land- 
lord's rent,  when  we  come  to  treat  of  actions  against  that  of- 
ficer. 

1.  The  actions  for  additional  Tent,  are  given  by  the  Statutes  |,^'|j^r|j']'Q^ 
of  4  Geo.  2.  c.  28,  and  1 1    Geo.  2,  c.    19.     The  former  of  these  tlouble  km. 
Statutes  relates  to  notices  given  by  landlord*,  the  other  to  no- 
tices given  by  tmantt.    In  the  first  case  the  Statute  fpre»  dou- 
ble the  yearly  value  against  the  tenant  who  holds  ever;  in  the 
Other,  double  rent  only  is  recoverable.     There  are  sereral  other 
differences  between  the  provisions  of  these  two  Acts  of  Parlia- 
nient    The  double  of  the  yearly  value  given  by  the  first  can 
only  be  recovered  by  action ;  whereas  the  double  rent  given  by  (3)  Wiikinic 
the  other  may  also  be  recovered  by  distress.    The  notice  by  the  |'|*„r"a6gi  ^ 
landlord  must  be  in  wriling;ii)  that  by  the  tenant  may  be  by 
paroles)    In  actions  founded  on  the  Statute  4  Oeo,  3,  where  i.^'iuw"!^" 
notice  has  been  gtren  by  the  laadlord,  ths  plaiDtiff  moat  prove  ^  Om.  i<»us, 
3N 
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Part  If.  that  the  defendant  held  under  him,  by  shewing  the  taking,  or 
i^d?*^^r  P*y™®**t  of  rent,  having  given  bira  notice  to  produce  his  receipts; 
doable  rent,  and  to  entitle  himself  to  double  the  yearly  value  from  the  expi- 
■  ration  of  the  term,  he  must  prove  that  a  notice  signed  by  him- 

self, or  some  other  person  duly  authorised,  was  given  to  the  de- 
fendant, previous  to  the  expiration  of  the  term,  to  quit  at  the 
l!\Srby?*^     end  of  it.(l)     But  if  the  tenant  having  continued  to  the  end  of 

8  Black.  1075.  the  term,  without  any  notice,  afterwards  hold  over,  the  landlord 

may  still,  provided  he  has  not  done  any  act  to  acknowledge  the 
continuation  of  the  tenancy,  give  notice  to  the  tenant  to  deliver 
^^olws^V*  "P  *^®  possession,  or  pay  double  the  yearly  value,(2)  in  which 
East,  358.  case  the  tenant  will  be  liable  to  double  value  from  the  time  of 
the  notice.  By  this  Act,  however,  the  landlord  waves  his  right 
to  any  rent  whatever  during  the  time  which  the  defendant  has 
held  over  previous  to  the  notice,  for  he  cannot  consider  the  de- 
fendant as  a  legal  tenant  during  any  part  of  the  time  after  the 

(3)  Ibid.        ^^^  ^f  ^jjg  term,  and  a  tortious  holder  afterwards.CS)    The  de- 

(4)  Soalabf    fendant  being  considered  by  this  action  as  a  tortious  holder,(4) 

9  Eaat^dfo.    ^^^  °^t  a  tenant  holding  under  an  increased  rent,  it  follows  that 

no  objection  can  be  made  to  the  action  on  an  account  of  the 
plaintiff  having  recovered  in  an  ejectment,  on  a  demise  laid  pre- 
vious to  the  time  of  the  holding  over.    In  the  case  of  a  tenancy 
from  year  to  year,  it  must  be  proved  that  six  months  notice  was 
given  to  quit  at  the  end  of  the  year.    As  to  what  persons  shall 
be  considered  as  authorised  to  give  such  notice,  it  has  been  held 
that  a  receiver,  appointed  by  the  Court  of  Chancery,  may  give 
the  notice  in  his  own  name,  and  bring  the  action  in  the  name  of 
tf 'ooiily'"^"  the  person  who  has  the  legal  estate  ;(5)  and  that  if  any  common 
Burr.  1^94.    agent  give  the  notice,  his  principal  may  confirm  it  by  a  subse- 
(6)  Goodutle  ^l^ent  recognition,  though  he  had  given  no  previous  orders  on  the 
dem.KiDgv.  8ubject.(6)    And  tenant  in  common  may  atone  give  notice  to 
dB.fcA.689.^u^t  his  moiety,  and  maintain  an  action  for  double  the  yearly 
value  therof}{7)  but  if  there  are  several  joint-tenants,  all  ought 
Derby,8Biao*.to  join  in  giving  the  notice.(8)     The  plaintiff  must  tl.3n  prove 
1075.  ^g  yearly  value  of  the  premises,  of  which  the  rent  actually  re- 

(8)  Rigbt  served  is  in  ordinary  cases  considered  as  the  measure ;  and  also 
«  c'oScU*"^  the  time  during  which  the  defendant  held  over  after  the  day  on 
5  Bait,  491.  which  he  ought  to  have  quitted.  He  is  not  obliged  to  prove  any 
Vkie  poat.      ©ther  demand  of  possession  previous  to  the  bringing  the  action, 

(9)  Wiikioson  besides  the  notice  ;  nor  need  he  prove  that  any  person  attended 
•c.  GoUejr,  ubi  ^\^\^^  appointed  time  to  receive  the  possession  from  the  defend- 

antC9) 
The  action  being  founded  on  the  wilful  misconduct  of  the  de- 
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fendant,  cannot  be  maintained  where  he  han  held  over  under  a  ch.  V.  ■.  2. 
fair  claim  of  title,  though  such  claim  has  been  nnsuccessful;  and  i,*,']', '"",'*/ 
therefore  where  a  tenant  for  life,  with  a  pwwer  of  leasing  at  the  .lo  ii>i  *ni. 
best  rent,  demised  to  a  person  already  in  possesiiion,  in  ciinsi-  . 

deration  of  a  surrender  of  his  lease,  and  the  remainder-man  af- 
terwards disputed  the  validitj  of  the  lease  on  the  ground  of  the 
best  rent  not  being  reserved,  the  jury  finding  that  there  was  no 
fraud  or  collusion  by  the  defendant,(l)  the  Court  held  he  could  ('  l^^''!^''; 
not  be  chitrged  with  double  the  yearly  value  for  the  time  during  map. Cm ,'205. 
which  he  held  over,  while  defending  the  ejectment  which  was 
brought  to  try  the  validity  of  the  lease. 

1.  The  first  Statute  vrhich  gave  an  action  against  a  hundred,  Action  on  ilie 
was  that  of  fPinchealer  2d.  1 3  Edv).  I,  commonly  called  the  Sta-  Hue  lud  C17. 
tate  of  Hue  and  Cry.     By  this  Statute  a  party  robbed  might, 
in  case  the  hundred  did  not  apprehend  the  felon  within  forty 
days,  recover  the  amount  of  his  loss  from  them.    By  Stat.  U, 
Geo.  2,  c.  16,  the  time  is  extended  to  forty  days  after  notice  in 
the  gazette,  as  thereby  required;  audit  has  been  holden  that 
where  the  declaration  averred  that  the  felon  had  not  been  yet 
taken,  the  apprehension  of  any  one  of  the  felons  before  the  coin-.^jB^^g^ 
mencement  of  the  action  was  a  good  defence.(3)     Various  pro-  v^ii'-  "-  Hund. 
visions  have  been  added  from  time  t«  tim*  by  several  later  Sta- 1  s J.  I'l.^'' 
totes ;  and  as  the  law  now  stands,  the  ptatntiS',  to  sustain  his 
action,  must  prove  the  following  facts :  Cm^.TCo.  e. 

1st.  That  he  was  robbed  in  the  day-time  ;(3]  that  is,  when  there 
was  day  li^t  enongh  to  see  a  man's  face.     It  is  said  in  some  of  H^m  ii.  -i  of 
the  cases,  that  the  robbery  most  be  in  a  highway;  but  this  (Joes "^"''^■y' 
not  appear  to  b«  necessary ,(4)  so  u  it  is  in  an  open  place,  and  not  M6. 
in  a  dwelling-house. (5 J     That  the  place  where  the  robbery  was  /ji  scniJii'* 
committed  ia  within  the  hundred  soed  ;  though  a  variance  from  <-">«:,  7  Co. 
the  parish  named  in  the  dectaratinn  is  not  material.{6]     It  must  ' "' 
also  be  proved,  either  that  the  robbery  was  on  a  working  day ;  (6)  ^','"''*', 
or  that,  if  on  Sundat/,  the  plaintiff  was  going  to  church  ;  for  byr>  Aibioo, 
the  Statute  as  Cor.  2.  e.  7,  a  man  fraretfin^  on  a  A'wwfoyis  taken^Leon,  iz*. 
out  of  the  protection  of  the  Act(7)  (7]Tuh- 

2d.  That  the  plaintiff,  as  soon  after  the  robbery  as  he  conve-^"^^^^^^ 
niently  could,  gave  notice  to  some  of  the  inhabitants  of  some  F>inir>nic(a, 
town,  village,  or  hamlet,  near 'to  the  place  where  tiw  robbery '  ^''•' **'*■ 
vras  committed.(8)  It  is  not  necessary  that  the  notice  should, s)  Required 
have  been  given  to  the  inhabitants  of  the  nearest  village  ;(9)  but  t:ui.  e.  is, 
it  will  be  sufficient  if  it  is  given  at  the  next  villag*  lying  in  the'  "i- 
great  road,  though  there  is  one  nearer,  lying  oot  of  it.    Neither  (s]  jiaj,  si. 
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Part.  If.     need  the  village  at  which  the  notice  is  given  be  in  the  same 
^^j^^,*^J'^!'' hundred  or  county,(l) 

Hue  and  Cry.  3d.  That,  with  as  much  convenient  speed  as  might  be  after 
— — ^  the  robbery,  he  aUo  gave  notice  of  It  to  one  of  the  constables 
rn  Tatter  V.  of  the  hundred,  or  to  some  constable,  borsholder,  headborough, 
I>irorura\      or  tithing-man  of  some  town,  parish,  village,  hamlet,  or  tithing. 

5  *N^p'w!i  ^^^^  ""^^  ^^^  place  wherein  the  robbery  happened  ;  or  that  he 

left  notice  in  writing  of  the  robbery  at  the  house  of  such  con- 
stable, &c.  describing  in  such  notice  so'  given  or  left,  as  far  as 
the  nature  and  circumstances  of  the  case  would  admit,  the  felon 
(•)  l^^""*^**  or  felons,  and  the  time  and  place  of  the  robbery .(2)  The  plain- 
0.16,  s.1.  tiff  was  robbed  soon  after  six  in  the  morning,  about  two  miles 
and  a  half  from  Northampton,  and  the  highwayman,  to  prevent 
his  pursuit,  cut  his  bridle  and  stirrups,  threw  them  into  a  ditch, 
and  turned  his  horse  loose ;  the  plaintiff  recovered  them,  re- 
mounted his  horse,  and  rode  through  a  village  without  giving 
any  notice  to  the  inhabitants ;  but  meeting  three  men  on  his 
return  to  Northampton,  he  informed  them  of  the  robbery,  and 
arrived  at  Northampton  at  seven  o'clock.  He  gave  notice  to  an 
innkeeper  there,  and  from  thence  went  to  a  place  three  miles 

6  d*^luV  ^^»  where  the  high  constable  resided,  and  between  eight  and 
Wy«DerBiey,  nine  gave  notice  to  him.  This  was  held  to  be  good  notice,  for 
Bai*^'.'p.^  the  high  constable  was  the  most  proper  person  to  apply  to,  and 
185,  S.c.  it  was  not  required  that  he  should  go  to  the  next  constable.(3\ 
Reqi.iied  by  4th.  The  plaintiff  must  next  prove,  that,  within  twenty  days 
lame   u .      ^^^^  after  the  robbery,  he  caused  a  notice  to  be  given  in  the 

London  Gazette,  describing,  as  far  as  the  nature  and  circum- 
stances of  the  case  would  admit,  the  felon  or  felons,  and  the 
time  and  place  of  the  robbery,  together  with  the  goods  and  ef- 
fects whereof  he  was  robbed.  To  prove  this,  the  gazette  itself 
should  be  produced  ;  and  the  notice  should  contain  every  mate- 
rial description  of  the  robber.  In  one  case,  lyhere  the  highway- 
man had  red  eye-brows,  and  that  circumstance  was  omitted  in 
the  gazette,  the  omission  of  so  distinguishing  a  mark  was  held 
(4)  Whit-  to  be  fatal. (4)  The  notice  must  also  contain  a  full  and  true 
dreii  of  Grim-  description  of  the  effects  whereof  the  party  was  robbed,  as  far 
shoe,  8  Will,  as  they  can  possibly  be  ascertained ;  as  if  a  man  bi  robbed  of 
bank-notes,  of  which  he  knows  the  dates  and  numbers,  or  could 
by  inquiry  or  diligent  search  inform  himself  of  those  particu- 
lars, he  ought  to  particularise  them  all ;  and  in  a  case  where  a  man 
being  robbed  of  his  watch,  money,  and  several  bank-notes,  the 
numbers  of  some  of  which  being  known  to  him,  and  the  others 
not,  he  neglected  to  give  a  further  description  of  any  than  the 
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taltie,  the  Court  of  Common  Pleas  were  equally  divided  on  the  Ch.  V.  ■.  8. 
question  whether  he  could  recover  anj  part  of  his  loss.  Willes  ^^I^^^^^J^*'* 
Ch.  J.  and  Burnet  J.  held  he  could  not ;  but  Abnet  and  Birch  J.  Hoe  »nd  c 
were  of  opinion,  that  he  was  entitled  to  recover  the  value  of  ■ 

those  whereof  he  did  not  know  the  numbers  and  dates,  and  also(^)C***J*dier 
his  watch  and  monej,  which  were  sufficiently  described.(l)         Sunning, 

5th.  It  is  required  by  the  Statute  of  ^liz.  that  the  party  robbed  5*J"^'  ^^• 
shall,  within  tweilty  days  next  before  the  commencement  of  thei86,S.C.' 
action,  be  examined  upon  oath  before  some  justice  of  the  peace  27  uiiz. 
of  the  county  wherein  the  robbery  was  committed,  inhabiting®*  ^^*'' '^' 
within  the  hundred  where  the  robbery  was  committed,  or  near 
the  same,  whether  he  knows  the  robbers,  or  any  of  them ;  and  if 
npon  such  examination  it  be  confessed,  that  he  knows  the  rob- 
bers, or  any  of  them,  that  then  he  should  enter  into  a  bond  by 
recognisance  before  the  same  justice,  effectually  to  prosecute 
the  robbers  known.    To  prove  this  fact  the  plaintiff  should  pro-  ^^%  p^  p^^ 
duce  the  affidavit  made  before  the  justice;  and  it  has  been ker ch. J. ai 
holden,  that  if  the  person  who  took  it  be  proved  to  act  as  a  jus-  l^^sfsui. 
tice,  and  it  was  delivered  by  his  clerk  to  the  person  producing  ^*  ^-  ^^^» 
it,  that  is  sufficient, without  proving  the  justice's  hand  writing;(£)  H.\5*iif'of  * 
and  if  the  person  before  whom  it  is  sworn  be  a  magistrate,  it  is  Bcnhnm, 
sufficient,  though  he  were  out  of  the  county  at  the  time  of  ad-  l^g^ro  *(Sr* 
ministering  the  oath.(3)    If  no  examination  were  taken  in  wn-^ii,S.  c. 
ting,  the  magistrate  may  be  called  as  a  witness,  and  depose  to  (*)  prajiam 

.,,    ^  n  t  t     tt*  t      •,      M  J         .1  .,  T>.  Hundred  of 

the  substance  of  the  usual  affidavit  ;(4  )and,as  to  the  residence  of  H.-aeontree, 
the  magistrate,  Abmet  J.  held,  that  where  the  affidavit  was  taken  ^'  ^'  ^'  ^^^' 
before  one  who.  lived  twenty  miles  from  the  place  where  the  Hand,  of  ^ 
robbery  was  committed,  and  many  justices  lived  nearer,  yet  it^I^^^* 
was  sufficient,  as  the  act  was  only  directory  in  this  respect  (5)  n.  p.  i86. 
This  oath  must  be  taken  by  the  person  actually  robbed,  either  (6)  Green's 
master  or  servant  ;(6)  and  if  two  servants,  or  the  servant  and  a  £1^^/14^' 
stranger,  to  whom  he  delivered  part  of  the  money,  are  robbed  at  (7)  Ashcomb 
the  same  time,  both  should  take  the  oath,  in  order  to  enable  the  %  ^?"*'  ^ 

Spelnoroe, 

nuuter  to  maintain  the  action  for  the  whole ;  for  if  only  one  be  ^  Show.  94. 
examined,  the  master  can  only  recover  so  much  as  was  taken  ^^f***^*  ^*^' 
from  him  ;(T)  but  if  the  servant  bring  the  action  in  his  own  name,(8)  A.ihcomB 
OB  a  robbery  so  committed  on  himself  and  another  person,  to  S'.  ?"°^  o^r« 

,  iiitt.  •  *.,  ..  r.  -     Ellhorn.S.  C. 

whom  he  had  delivered  part  of  the  money,  it  it  sufficient  for  Caith.  145. 
htm  alone  to  have  made  the  affidavit,  because  the  whole  moneyC^)^^^**^. 
is  constructively  in  his  possession  ;(8)  and  on  the  same  princi-  Bromiey,  and 
pie,  where  roaster  and  servant  are  travelling  together,  and  the  '*l^*'-  Hund. 
master  having  delivered  part  of  his  money  to  tlie  servant,  they  cited  Oi«rth.' 
are  both  robbed,  the  master  alone  may  make  the  affidavit(9)         ^^  ^'^^^  ^' 


V*Ttn.  In  order  to  make  out  the  fact,  th&t  the  oath  wu  u  taken 
^SiT'uw nf"  *'*^'"  twenty  dnja  next  before  the  commencement  of  the  M- 
Hue  anil  Cri.tion,  the  original  writ  shoald  also  be  produced. 

— —      Lastly,  it  must  be  proved,  that  before  the  commeDcement  of 
?('"«*''  *"«    *''^  action,  the  plaiotiff  went  before  either  the  chief  clerk  or  «- 
condary ;  the  filazer  of  the  county  wherein  the  robbery  was 
committed  ;  the  clerk  of  the  pleas  of  the  Court  wherein  the 
action   is  commenced,  or  their  respective  deputies;  or  before 
the  Sheriff  of  the  county  wherein  the  robbery  was  cuinmitted; 
and  entered  into  a  bond,  to  the  high  constable  of  the  hundred, 
in  the  penal  sum  of  100/.  with  two  sureties,  approved  of  by  those 
officers  respectively,  conditioned   for  payment  of  the  costs,  in 
case  of  his  failore  in  the  action.    This  bond  must  be  produced, 
and  one  of  the  subscribing  witnesses  called  to  prove  it.     The 
Statute  of  27  Eliz.  having  required  that  the  action  should  be 
Price  V  Hon- '^'*'"'''**'"'*''  within  a  year,  the  production  of  the  writ  is  in  sone 
dreii  oT  cases  necessary  to  prove  this  fact  also  ;  and  if  the  writ  be  test«d 

1  p"^.°t3r.  '^'^■n  ^^t  time,  that  is  sufficient,  though  it  has  not  pasted  the 
great  seal  till  afterwards. 
"  '  As  to  the  circumstances  of  the  robbery,  we  hare  before  had 

occasion  to  observe,  that  the  plaintiff  himself  nay,  in  some  cases, 
3SG.8,a.S4.t)«  a  Witness ;  but  by  a  late  Act  of  Parliament,  made  in  conse- 
quence of  the  suspicious  circumstances   attending  the  case  of 
Chandler  v.  TTtt  Ihmdred  of  Sunning,  before  cited,  it  is  enacted 
that  no  person  shall  recover  more  than  the  value  of  SOO/.  unless 
the  person  or  persons  robbed  shall  at  the  time  of  the  robbery 
be  together  in  company,  and  be  in  number  two  at  the  least,  to 
attest  the  truth  of  the  robbery. 
Actknt  on         The  Riot  Act  ( 1  Gto.  1.  St.  3,  c.  5,)  gives  an  action  against 
"*    "'■       any  two  inhabitants  of  the  hundred  to  recover  the  value  of  cer- 
tain buildings  injured  by  rioters.    Many  cases  had  arisen  on 
this  Statote,  which  not  only  confined  the  operation  of  it  within 
very  narrow  bounds,  but  also  made  the  construction  uncertain 
by  reason  of  the  degree  of  criminality  in  the  rioters  beingamat- 
ter  of  consideration  with  the  jury.     Thus  it  was  held,  that  un- 
less the  beginning  to  demolish  or  pulling  down  the  houve  amount- 
(I)  Reid  v.    ed  to  a  felony  in  the  rioters,  the  hundred  was  not  liable  ;(1)  nnd 
T*^'ii  496  'B  ^'"^  must  depend  on  their  intention,  this  was  always  a  dia- 
nnrroiigiii     puted  question.    To  remedy  these  defects  the  Stat.  57  Oeo.  3, 
lb.  6u!f  "'     c.  19,  was  passed,  whereby  it  was  enacted,  (sec.  3Sth,)  That  "  in 
every  case  where  any  house,  shop,  or  other  building  whatever, 
or  any  part  thereof,  shall  be  destroyed,  or  shall  be  in  any  duid- 
ner  damaged  or  injured,  or  where  any  fixtures  thereto  attached. 


\ 
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or  any  furnitnre,  goods  or  commoditieB  whaisoeyer,  which  shall  ch.  V.  i.  ?. 
be  therein,  shall  be  destroyed,  taken  away  or  damaged,  by  thc-^^'®"  S*©?* 
act  or  acts  of  any  riotous  or  tumultuous  assembly  of  persons,  or  Hue  and  C17. 
by  the  act  or  acts  of  any  person  or  persons  engaged  in  or  making  ^..i-ii..— 
part  of  such  riotous  or  tumultuous  assembly,  the  inhabitants  of 
the  city  or  town  in  which  such  house,  shop  or  building  shall  be 
situate,  if  such  city  or  town  be  a  county  of  itself,  or  is  not  within 
any  hundred,  or  otherwise  the  inhabitants  of  the  hundred  in 
which  such  damage  shall  be  done,  shall  be  liable  to  yield  full 
compensation  in  damages  to  the  person  or  persons  injured  or 
damnified  by  such  destruction,  taking  away  or  damage;  and 
such  damages  may  be  demanded,  sued  for,  and  recovered,  by 
the  same  means  and  under  the  same  provisions  as  are  provided 
in  and  by  an  Act  passed  in  the  first  year  of  King  George  the 
First,  intituled,  '  An  Act  for  preventing  tumults  and  riotous 
assemblies,  and  for  the  speedy  and  effectually  punishing  the 
rioters,'  with  respect  to  persons  injured  and  damnified  by  the 
demolishing  or  pulling  down  any  dwelling-house,  by  persons 
unlawfully,  riotously  and  tumultuously  assembled :"  so  that  now 
all  kinds  of  buildings  are  within  the  protection  of  the  law,  and 
the  sufferer  is  entitled  to  compensation  whether  the  acts  of  the 
rioters  amount  to  a  felony  or  only  a  misdemeanor.    The  evi- 
dence of  course  will  be  merely  the  property  of  the  plaintiff; 
the  destruction  of  it  by  a  riotous  mob ;  and  the  means  by  which 
such  destruction  was  effected.    In  regard  to  the  extent  of  com- 
pensation, it  is  confined  to  the  injury  arising  at  the  same  time 
as  the  destruction  of  the  building ;  and  if  while  doing  that,  the 
rioters  destroy  goods  and  furniture  in  the  house,(l)  or  damage  ^^^^'1^ 
the  garden  adjoining,(2)  the  hundred  is  liable  to  the  extent  of  699. 
such  damage*    By  the  Statute  of  Geo,  1,  the  hundred  was  not/^^  Wiimot 
liable  for  the  value  of  property  stolen  or  taken  away  ;(d}  but  this  v.  Hortoo, 
18  also  remedied  by  the  express  words  of  the  other  Act  of  Par-     "^  *     '  ** 
liament    The  Black  Act  (9  Geo.  1,  c.  522,)  gives  a  similar  ac-  (^\?^^^^^ 
tion  for  damage  to  the  amount  of  900L*  done  by  persons  mali-  i'b.  h  a. 

487. 


•  In  ft  ttm  arniog  m  this  Statote,  where  •  bam  belonging  (0  •!.  in  the  oeoapntioii 
off^.  hftd  been  borot,  and  eom  belonging  to  B.  therein  alto  deatro^ed,  Mr.  B. 
TBOMWStOi  held  that  both  landlord  and  tenant  were  entitled  to  reeompenie  to  the 
nmoQPt  of  S002.  eaeh ;  and  that  an  oath  made  hf  the  aenrant  of  the  tenant  was  tuffi- 
eieot  for  both.  Mdertey  ▼.  Hundred  of  0§irm  J^rih^  Stajford  Springs  A»mxn» 
1808.  Bnt  in  a  eaae  ariaiog  on  the  Sutole  58  0. 3,  c.  130,  where  an  aetion  waa 
broQgHt  bj  several  partnera  fior  an  injury  done  to  their  boildings,  and  all  the  partiei 
verw  preaent  at  the  time,  the  Court  of  K.  B.  held,  that  aU  moit  join  m  the  affidsfit 
J^etfuun  V.  •4niwfrof^,  XB.UA.  146.    And  in  another  enae,  ariaing  00  the  Statate 
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Piirt.  n.     ciously  killing  or  maiming  cattle,  cutting  down  trees,  setting 

^  St^utTJi''*  ^"^®  *^  houses,  &c.    The  8  Geo.  2,  c.  20,  for  the  destruction  of 

Hae  and  Cry.  turnpikes  and  works  in  navigable  rivers ;  10  Geo.  2,  c.  32,  for 

■  hop-binds  maliciously  cut ;  and  the  Act  11  Geo,  2,  c.  22,  for 

corn  destroyed  to  prevent  exportations :  but  as  the  evidence  is 

not  very  complex  in  any  of  these  cases,  it  is  unnecessary  to  say 

more  respecting  them. 


9  Geo.  1 ,  it  WM  holden  that  the  affidaTit  moit  state,  where  the  injaiy  vai  done  by 
seTtrMi,  that  the  «leponent  does  not  know  them,  *'ov  either  of  them."  Thaitlf. 
SutidredmfMulford,  3  Eatt^  400. 


(  48ff  ) 


CHAP.  VI. 


OV  THE  EVIDENCE  IN  ACTIONS  UPON  THE  0A8E. 

Under  this  head  might  have  been  included  the  action  of  as-     G«iier»i 
wumpiit ;  but  having  before  had  occasion  to  mention,  at  consi-  oiMerfationi. 
derable  length,  the  evidence  required  in  that  form  of  action,  I  — — — 
shall  confine  the  present  chapter  to  those  actions  which  are 
foanded  on  torts;  and  which  are  generally  understood  to  be  in- 
tended, when  an  action  is  said  to  be  on  lA€  ea8e*{a) 

Some  of  these  are  founded  in  malice,  as  actions  for  slander 
and  malicious  prosecutions ;  others  in  negligence,  as  where  a 
man,  having  a  right  to  use  his  own  property,  exercises  his  right 
80  carelessly  as  to  injure  his  neighbour ;  and  a  third  class,  on 
the  direct  invasion  of  incorporeal  property. 

In  ail  these  cases,  the  plaintiff  is  obliged  to  state  the  whole 
substance  of  his  case  in  the  declaration ;  and  as  he  can  only  re- 
cover on  the  justice  and  conscience  of  it,  whatever  witl  in  equity 


(a)  The  owner  of  land,  hRving  for  a  Taloable  eontiJeration,  given  license  to  aao- 
iher  by  parol,  to  bu»ld  a  bridge  oo  his  land,  an  aotion  of  trespass  de  bonis  a^ortatis 
will  lif  against  him  for  taking  away  the  bridge,  without  the  oooseot  of  him  who 
erected  it.  Richer  et  al,  ▼.  Xeliy  etal,l  Oreenl.  Rep,  117. 

Bat  to  sopport  this  aetion,  the  plaintiir  most  have  the  aetaal  or  eoostraetke  poa- 
•eMion  at  the  time.  Putnam  ▼.  fVyley,  8  John».  Rep.  337. 

An  action  oftreapiut  will  not  lie  for  a  consequential  iftjury,  bot  it  mast  be  an  ac- 
tion oo  the  ease.  Jitkm*  et  al.  t.  Hemmenway,  1  Mist  Rep  145- 

Trespass  vi  et  amuM  lies  where  the  act  done  is  in  ittelf  an  immeSate  injury ; 
where  the  act  is  not  imme(hately  injarioos,  but  onlr  by  con»eqttence  and  coUaternQxf^ 
there  trespass  v^et  armia  will  not  lie,  but  an  action  on  the  ease  for  the  damiiges 
eonaeqnrnt  on  soeh  aet.  Taylor  ▼.  Rainbow,  2  //.  6f  Munf.  Rep.  493.  Bame*  ▼. 
ffurd^WMMM.  Rep  57.  Cole ^.Fi»her, ibid.  137.  Starr  etal.  yi,  Jackson,  ibid.  519. 

An  aetioo  on  the  ctue  will  lie  in  favour  of  one  anlawfolk  df  prived  of  h  Ifieficial 
office,  against  the  peraon  who  has  deprived  him  of  it.  Fulgham  v.  l^ghtfoot,  t 
CalPo  Rep,  S55.  Gorden  v.  BtUto,  Penning'.  Rep.  S34. 

Either  trespass  or  case  lies  for  seducing  the  plaintiff's  daughter.  Parker  r.  El" 
Soft,  1  Gilmer^t  Rep.SS. 

When  an  action  should  be  trespass,  and  when  ease,  vide  Cotteral  ▼•  Cummn» 
et  aL  6  Ser^.  &  R.  Rtp.  S43.  i 

Trespass,  and  not  case,  lies  against  a  plsintiff  who  serves  an  exeeution  after  it  has 
expired.  VaU  ▼.  Lenia  et  al.  iJshu.  Rep.  450. 

A  father  ma  >  maintain  an  aetion  on  the  cote,  for  the  seduetion  of  hia  daughter. 
JBomkeith^,  Rarr,  8  Ser^,  U  R.  Rep, 36.   Ream  ▼.  Rank,  3  JOo,  S15.— Av.  Ed. 

3Q 


Pin  II.     and  conscience,  ftccordisg  to  the  circumstances  of  the  cue.  bftr 
obSr"!^"!™  ^^  plairitift''8  recovery,  maybe  given  in  evidence  by  (he  defend- 
_^_^^    ant,  on  the  general  isnte.i  1 )  which  is  merely  that  he  is  rtat  gtaliy 
(i)Vi'!   3      of  the  premises  wherewith  he  is  charged.     But  in  cases  where 
Burr.  1363.    ^,e  party  justifies  an  act  which  is  prima  facte  illegal,  u  the 
slander  of  another:  or  where  an  injury  has  in  fact  been  com- 
mitted, and  there  is  no  defence,  but  that  uf  the  remedy  being 
barred  by  the  Statute  of  Limitations;  the  defence  must  be  spe- 
cially pleaded. 

On  the  plea  of  the  g-merol  f«<tie,  the  plaintiff  must  be  prepared 
with  evidence  of  all  the  facts  stated  in  his  declaration;  and  if 
the  defendant  plead  the  Statute  of  Limitations,  the  plaintiff 
must  prove  that  the  original  cause  of  action  aotmed  within  the 
time  of  Limitation,  fur  this  action  cannot  be  revived  as  in  the 
case  of  astunyuit  or  debt,  founded  on  an  eieonted  consideration* 


SECTION  I. 

.Aclioru  founded  in  nuUiee  or  fraud. 

S««t  1.  If  tlander,  the  plaintiff  must  prove  all  such  material  allega- 

Siv-Her.     fioog,  contained  in  his  declaration,  as  are  not  implied  by  the 
"■  '  words  themselves.(6j     As  where  words  spoken  of  a  physician 


W^Mit  Saukr. 

{i)  The  rule  in  duiiler  >erm>  ID  be,  tlut  where  ■  oharge,  if  Irne,  will  nlgect 
the  purl)  chBr|t<^  [o  Ml  milietnirnl  for  t  crime,  in ro)TiD|[  niDnltiirplUide.cirMil^Mt 
liini  to  111  ignnniiiiimu  punialimcDi,  then  Ihewnnhirc  id  ibcmHlTn  MtifHwUe. 
Sreoktr  •.  Caji'i.  S  Jokm.  fUp.  IBS.  SHaJierr.  Kintier,  1  JKma.  Mep,  SSt. 
M-Clurg^  AnH.SOo.ilS  Andret -Hux.  i.  gi,ppaJieafa;i  Serg.ti  R.  S^. 
S5S    Cltfof  T.  AUberty,  'i  Bibb't  Rep.  473. 

The«nn)a,iAenHrea/ube3aM,[iniifcanprgt«tt,ireDO(aolion*bie.  Patktr 
».  Spangkr  ttux.i  £ian.  Ri-p.  fiO. 

To  ujof  •  ni«n,inirhewRtan  Ufiiud lruhtiian,imdgotlhfm9Httiiift)K  UtUrd 
Jiuhmen  inhii  handi,  and  ran  aioug  vtih  it,  »  not  actionxble,  benuti-  il  ehiipai 
bn-aeh  of  iruM  mhrr  thin  ■  Wnnj.  .tf  Clurg  v.  Ron,  S  Bina.  Re/i.  918. 

Tout  o\  xnolhi-r,  yvt  got  to  bed -xath  Sarah  M.  i>  soikiruible.  fVMlont.  SingU- 
tm,7  .Sfry.  fct  fl.  Nep  MB. 

So,  he  il  ftck  a  -ahoring  fiHow,  thai  il  ii  mth  tBficulii/  he  tan  ktep  a  girl  ntart 
the  hmae,  being  eoiitinuiiili/  a  riibng  t/iem.  ibid. 

8a,  he  (tli<-  iilBiniiff  ■n'-miKig)  /uu  comadlled  finicatim,  na(wilhNjindii«  the 
n«T,  aren  ihu  the  pltuotiff  uru,  M  the  time  of  atlerio|  the  word*,  ■  m>rneil  nu. 
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charge  him  with  being  a  quack,  and  the  plaiQtiif  allegeg  that  he  ch.  VI.  s.i. 
had  taken  the  degree  of  Doctor  of  Phjsic,  it  will  be  incambent     Slander, 
on  him  to  give  regular  evidence  of  such  degree.(l)     But  where   — — 

( I )  Moift»*s  V, 
■  —————— _^  Thor»«ton, 

To  nr  of  •  roiin,  he  ttole  a  dogr,  is  not  aciionRblc.  Findlay  v.  Bear,  8  Do,  571.     '  '^'  ^*P'  ^^* 
Thr  words  you  have  tvfom  io  a  lie^tue  not  in  theraselfts  nctiooiible ;  but  if 
tvenvd  to  have  been  spoken  of  thr  plaintifTin  a  cause,  aad  concerning  the  trial,  and 
the  evid*  nc«  ^i«en  b)  thi'  plaintiflT,  the  count  will  oootaiii  a  sufficient  cause  of  action. 
Crookthank  v.  Gray,  SO  Johm  Rep.  344. 

To  tsbargi*  one  with  nvituiUng,  is  not  actionable  ;  for  rwifuUer^  means  no  more 
than  cheat,  and  to  charge  oi>e  with  being  a  cheai^  has  alwMjrs  been  holden  not  tote 
actionable.  Stevenwn  v.  Haytlen^  2  Mm,  Hep.  406. 

Te say  of  a  droTe**,  wbo«e  husin»»»  is  to  purcbiise  cattle,  drive  them  to  market, 
and  lell  them,thHt  he  is  a  bankrupi,  it  aeliotiable  without  special  damftge  being 
Aewn.  Le»i$  «.  Havfley,  2  Day*a  Hep.  495. 

'1 0  say  of  the  plaiutiflT,  ^*  •quire  Oakley  ia  a  damned  rogtte^^*  is  not  actionable,  tlte 
words  not  being  said  ol  him  in  his  official  capacity.  Oakiey  v.  /ViTiiyton,  I  Johns. 
Cat.  1S9. 

Words  spoken  of  a  person  in.reUiion  to  his  office  of  Sheriff,  and  amounting  to  a 
chargt  of  nial  pmciice,  are  actionaMe.  .  Doie  v.  Fan  Renoteluer,  ibid,  ddO.  Jhddi 
▼.  Senry,  9  Mom,  Rep  2fi2. 

To  say,  that  the  plainfiflTis/orffwom,  is  not  actionable,  aUter^  that  he  iMperfttred. 
Bopkim  w.  Beedle,  I  Cainet*  Rep,  347. 

S<»  to  say  to  the  plaintiff  **  heu  peiyuredf**  will  be  actionable.  Qreen  v.  Ljvng^ 
SI  Caineo* Rep.9l. 

To  say  *'jfo«  rwore  to  a  lie  for  which  you  now  ttand  indicted,**  is  actionable.  Pd* 
ton  V.  Ward,  3  Ctdnet*  Rep,  73. 

To  say  <if  a  c»iididiite  for  an  assembly,  that  *'  he  haa  been  §een  drimk  and  asleep 
in  the  aooembly  room,  and  is  unfit  to  be  a  member,**  is  not  aoiiooable.  OiCbert  f . 
Field,  ibid.  dS9. 

To  say  to  the  plaintiff  *<  he  -hat  sworn  faUefy,**  or  "  he  has  taken  a/uhe  oath 
againet  me  in  Squire  Jam^son^s  Cwtri,**  or  **  he  has  falsely  and  matidovly  charged 
§n  me  the  crime  of  perjury,**  will  not  be  actionable.  Wordy,  Clark,  8  Johne. 
Rep.  10. 

It  is  good  after  verdict.  J>(iven  v.  Munn,  13  Johne.  Rep.  48.  Et  vide  Chapman 
▼•  Sndih,  13  Do.  78. 

Thr  words,  you  rwore  falsely  at  the  trial,  are  actionable  in  themselves,  as  oecei- 
Hirily  importing  a  charge  of  p*r|ary.  Fowle  v.  Robbins,  12  Mass.  Rep.  498. 

Peijuiy  may  be  asaigned  in  an  oath  t'rrooeousif  takrn,  espeeiaily  while  the  pro* 
•eediiign  remain  unreversed.  Fun  Steettbergh  v.  Xortz,  10  Jofms.  Rep.  167. 

To  say  "  she  was  hired  !•  swear  a  child  on  me,^  ^c  is  not  actio«iabie  without 
qpeeial  damage  being  laid ;  words  to  be  actiooiible  must  subject  the  party  charged 
to  I'D  indieament  for  a  crime  involving  moral  turpitode.  or  aubject  him  to  an  infa- 
mooa  puniahment.  Broohery.  Cojfxi,  5  JoAna.  Rep.  188. 

Charging  a  singlr  woman  with  beiiig  with  child  with  a  bastard,  is  actionable. 
Sndth  V.  Atinor,  I  Coxe*s  Rep.  16. 

To  SMj  <*f  a  merchant  ''you  keep  false  books,  and  lean  prove  it,"  is  actiooable. 
JBackus  V.  Richardson,  5  Johns.  Rep.  476. 

T«i  aa)  to  a  witness,  white  he  is  givMig  nts  testimony  in  a  cause  in  Court,  to  a  point 
iDBteriai  to  the  isaae,  ••  that  is  false,**  (meaning  what  the  witness  said  was  fidse)  ii 
•etionablet  ic  when  spoken  maliciously,  they  are  equiTalent  to  a  eharge  of  per* 
July.  JH'CUaighry  v.  Wetmere,  6  Joh  la.  Rep.  82. 

To  aay  of  the  plaim  iff,  a  merchant,  **  he  wHlbe  a  bankrupt  in  sis  wnsnths,*  is  ao- 
tiouble.  Else  ▼.  Ferris,  1  Anth.  JV.  P.  Cos,  14. 


Pxrt  II.  tbe  words  spoken  of  an  tMnntj,{\)  or  [^jiiciu,(2)  mfij u 
Siaoiier.  admission  b;  the  delendant  that  the  plaintiff  was  entitled  to  ut 
"~~~~"  in  those  characters,  and  charge  him  with  negligence  or  miKon- 
'..V**^"'"  duct  in  the  practice  of  them,  it  is  sufficient  to  gi?e  general  en- 
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8aalabla<ik)mith.  Smith  t.  JVlckertan,  IT  Jo/nu.  Sep.  S\7. 

Charging  plaintiff  with  hitingkepii  Anw^  Aoue,  ii  ■ciionible  in  ilacir,  Itiii  ic- 
ing an  indieubleg&Dce,  inmlting  monl  turiHluile.  .VarfiH  t.  StiSwrll,  ISJt'lot. 
Hrp.  275.  • 

It  ii  lEiiontiblc  tOM)!  oTanolhrr,  he  made  uid  publiahed  a  lILul.  Andm  etal.  i- 
Ifeppta/irofir,  3  Sei-g.  U  H.  Bep.  SJS. 

To  My  of  a  woman,  tAc  (Mjt  medidaeta  kiS  Ifie  battard  child  ihsirai  hit'' 
hime,  and  the  did  kill  it,  £^c.  iaaBiiooable.  ffiiJrij- t.  Oyerttux.  13  JoAm-  Stf- 
Hi. 

^hellOrit,yattalvavaJT1ua,»na^Hiontb^e.  ^BittT.  Oldfidd, i  Ttalet' fkf. 
423. 

Wocda  «hkhdanMBmaunlIoadimluiilpMili«echar^oracrimc,l)(it>bitli 
sre  apoken  bypotliMieallj  ex.gr.  I-mttvenlan  any  thing  he  ha»  iMtn  i^4"*i 
■re  actionable  ;  for  if  thvj  wire  not,  ii  woulil  be  eaay  Tor  ihr  dc&mer,  b;  eunniiilir 
adopting  auch  rorm  of  eipreuion,  la  rum  reputationi  wiih  iiapunll;.  Jiej-'.O^i 
B  Mail.  Rtp.  122.  Et  'ide  Savi/er  y.  Eifert,  2  JViU  CJ  M-  C»rd-i  Sep.  Ill- 
.  IV'Aiitt  Bhaif  iog  a  married  woman  wiih  adolteiy,  are  not  wtionabie  in  Ibca. 
aelieig  but  the  plaintlB' moil  allege  and  protc  laiDe  «[ieoial  danuge.  Si^e""- 
T.GiOetpie.aJtAa:  Sip.  tis.      ' 

ConmlnPenntjil-uairia.  Jndrei  el  vx.  t.  Kapfenheafer,  3  Serg.U S.lbp.iii- 

To  *af  af  woman  "  the  it  a  emnmon  prottitvle,  and  I  laitt  pmve  it,"  ii  bM  K- 
Uoflibte.  Srveheri.  CtJlf.S  Jelait.  Hep.  US. 

So  ID  eall  her  a  whore,  Fntlae  t,  Fotler  etux.t  Cm.  Rep.  T07. 

8ed  lide  tViUm  t.  l^/Ut,  S  J^ell  &  ^  CinP*  Sep.  20i.  SlUaU  t.  MMit},  '■ 
Sibb'i  Sep.  473. 

An  aclion  of  ilindcr  lira  Tor  chaining  the  plaintiff  with  a  erime  ooanahted  '« 
■nolher  SuK,  although  llir  plaintiff  would  not  be  imeDnble  i<j  Juaiice  in  tbal  SUK' 
Fan  ^nkin  ».  WeiifaU,  XKJthm.  Sep.  233. 

An  aelion  ofilaDder  will  lie  upon  chi'^i  made  before  a  Caurf  .J£ii-i(it4  tM  ■" 
Talu  and  malicioua.  although  on  a  matter  altogether  oF  niliorj  cagoUaDOe.  •U'"' 
T.  Sumtidet  el  al.  1  JVoK  tf  M'  ConPt  Sep .  426,  n. 

'I'ooall  a  olerfij'niHn  "  a  drunkard,"  ia  aeiiouable.  M'JISUan  '.  Si'ch,  1  S"'' 
Sip.  178.  S.  P.  Chaddsitk  •.  Biiggt,  13  Mut.  Rep.  24S. 

Toaajo['amaD"^Aa((narn/ii^,'*ii  not  asBanable,  i\ie  caUaqidim  bdnti' 
an  extn-judisial  aSdavitbdiirea  jaitioenf  the  peaee.  Shaffo"  y.  Kintf;l  S^ 
Sep.  SX.  Vmighan  v.  Bavmt,  i  Jalait.  Sep.  84. 

Toaaroflhe  plalniifT"  lAe  iwere/aUelg  aitd  I  can pnvt  il," 'a  vol  uOouVic. 
Facker  v.  Spongier,  9  JKnn.  Sep.  GO. 

A  deoUration  that  the  defendant,  with  an  inteolion  to  injure  the  reputatioo  of  !>» 
plaiuil^  aa  a  mervhant,  ftlielf  and  malieiawlf  apoke  Dffaim,  "  .ffr.  Ti  /  orw"^ 
jHiu  ymi  iavt  received  ntare  jiAacce  Ihaa  gtu  have  acctunted  fir  tt  the  litve, 
(meaning  the  mereanlile  bouae  of  whioti  the  |>l>iiitiB'and  defeiiilanl  wne  pirUen) 
withoDt  a  ctUoqmm,  it  good  after  Terdicl.  Hiigle  v.  I'nui^',  1  Wath.  Sep.  M- 

In  Mrlh  CartSna  it  liai  beeo  ruled,  to  aaj'  to  the  plaintiff  •■  ynu  tmrtJaSti,  i' 
two  particulara  in  one  oalli  in  Court,"  it  actionable.  Sariilten  >.  JienI,  1  Af' 
Sep.  118. 

in  Soulb  Carolina,  to  cail  a  while  mankmiZofts,  il  actionable,  *ilhmt  a  qx*'' 
^mage.  Edeni.  Legart,l  Ba^t  Sep.  l7I.  Kingt.lTacd  emx.l  J^^ 
M'Ctrd'taep.lU. 
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tience  of  his  having  pracdied  io  the  profesiion.    Id  the  last  Cli  vi.  •.  i. 
case,  however,  it  should  be  observe(l,(l)  that  though  the  plaintiff     !>'>"i'<rr. 
had   been  called  in  as  a  physician  to  prescribe  for  a  person  ~ 
on  whom  the  defendant  attended  as  apothecary,  and  the  defend-  g*^  ».  Sumer. 
ant,  speaking  of  his  prescription,  said,  "  Dr.  8——,"  the  Judges  Jj"*'  ^  T'g""'- 
of  the  Comraun  Pleas  were  equallj  divided  on  the  queition,ssG«>.  a, 
whether  it  was  necessary  for  the  plaintiff  to  give  furUier  '''-Jli^a^J^,'* 
dence  of  his  being  a  physician  than  his  liaTlng  practised  as  such ; 
■o  that  before  such  evidence  is  dispensed  with,  it  ought  clearly 
to  appear  that  the  defendant  treated  the  plaintiff  as  a  person 
qualified  to  ant.  * 

The  plaintiff  must  next  prove  that  the  words  laid  in  the  de- 
claration, or  at  least  as  to  some  of  thein,(2)  were  spoken  by  the 
defendant  ;(c}  for  words  spoken  in  the  third  person  will  not(3]Cainpig. 
'  '       sBUok.rso.' 

To  Hj  of  Ihe  pUlnllff.  tliat  ■■  ht  hartaurtd  iht  ilefindnTU't  lu-jra,"  ii  dm  Mlion- 
ablc  witliout  praiing  »  i|>Feiil  dimige.   Cmkiyi  v.  CfOfitcoH,  1  Bay'i  Rtp.  4SI. 

To  ull  ■  nUD  "a  liamntd rogut." 'a  not  ■ElionaUe.  CiUiIwetlr.  ,i66fy,Sar- 
dm'i  Rep.  530. 

Nor  iiit  ■cliOD*b1c  tn  charge  >  mn  with  "  embtzding  gaadi ."  ibid. 

Wonli  ipohcn  b;  *  purti  or  hii  siMnicI,  in  Ihe  eourte  of  ■  Irial  arc  not  auionable 
if  tbej  be  iiertloent  to  ihc  iMDe.  Vigmm  r.  jPalmrr,  I  Brawne't  Rep.  40.  Swea' 
Tiagen  *.  Bireh,  4  Yeate*'  Rep.  333. 

Whrrr  Ihe  defrndant  in  ■  luit  before  ■  jiutMe,  turned  to  ■  irUneti  who  had  juK 
finitlird  hia  iHiimonf ,  and  laid  la  him  yea  have  rwem  a  nuomfal  He,  it  mg  held 
that  ihi  vordi  urn  ■ciionable.  Sean  r.  JtrLimghUn,  2  Serg.  U  R.  Rep.  K3. 
Std  conlrt.  Radgleg  i.  Redgee,  1  Penning.  Rep.  S33. 

So,  ir  vordi  aelionable  in  ihrnuelifa,  be  ipoken  bj  iDembFn  oTlbenaaehHrcb, 
in  Ae  emtrte  rf  their  reHginu  dtidpUnt,  aad  without  raaliee,  no  action  will  lie,  mA 
onhitlhejurr  will  decide.  Janitr.  BuHieaay.S  Itiia.  Rep.  ISO. 

So  for  wordi  tpnktn  by  the  defendant,  before  a  Preibgtery,  in  ibe  aonrte  of  bia 
defence  againn  ehargca  there  brought  againit  him  bj  tbe  piaiiiliS',  no  action  will 
lie,  if  the  defcnilaoL  do  not  aandei'  deaitcacilly  from  Ibc  poiDI  in  qiieuion  lo  Hilar 
them.  AfMitlaa  t.  Birch,  I  Rim\.  Rep.  IT). 

So  charge!  eoolaiaeU  in  a  priiiion  to  the  eooneil  of  ip^intmeDt,  for  the  remofsl 
of  a  public  ofSecr,  iUhDu^h  fidtc.are  not  »cliiwable,u»feueipreu  malice  be  ibevn. 
TT,tmi.BbinehaTd,iJalmt.  Rep.  iOi. 

After  a  Tcrdicl  which  aaccruiu  wordi  lo  bare  been  tpokea  raalieioa)!)'  (b«ir 
Bianing  wil<  be  takeu  lo  be  in  tbrirpo^lar  unte.  Been  r.  Sf«Mg,  Xirh.  Rep.  li, 

Tbe  nalunl  import  of  wordi  will  be  the  lenae  in  which  ihej  will  be  eooitrued, 
and  Ibeold  rale  i>  done  away.  Ruef.J^iehea,%Dait.  Rep.  St. 

Wonia  will  OM  be  conMmed  in  tmhari  acan.  traUnfr-r.  l¥iim,tMau.  R^. 
S4S.  jHdra  et  ux.  t.  Kefipenieafer,  S  Serg.  iS  R.  Rep.  SSS.  Uai/le  t.  Tnaig, 
1  Wath.  Rep,\n.  mUmi.Riisg,\JVMaMC»rJ-e  Rep.ill.  Soiei,er  t.Ei- 
/ert,^  Da.  iil. 

Where  worda,  otbcrwiae  iclkioable,  arc  explained  at  tbe  lime,  b;  ■  nfetwaae  h> 
a  hoowo  and  partirolar  Iranaaetion  g  iotj  are  to  br  eooaitited  aecordingl;  j  and  be- 
ing >o  eipUined,  tbry  wen  held  nut  to  be  aalionable.  Tan  Ren—elatr  >.  Dab, 
I  JMnt.  Cat.  379.— Am.  Ed. 

(c)  Ilia  wflicienlloproie  tbe  mhataneeofthe  word!  laid  In  the  norr.  MOirT. 
Maer,»Jehn).R^.il,   Xemed<) i. Lomy,  t  Biiai.Btp. 303.    aenhy.Ring- 
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Part  II.     support  a  declaration  for  #ords  spoken  in  the  second  f{l){d)  nor 
SiHn.it-r.     ^^^rds  spoken  by  way  of  interrogation  a  charge  of  words  spoken 
"  affiinatiyely.(2)  But  having  proved  the  words  laid  in  the  declara- 

».  Be'ty,  *^*  tion,  he  may  also  give  in  evidence  other  words  not  therein  stated 
iT.Rep.sir.to  shew  the  malignity  of  the  defendant,  although  such  other 
(3)  Bwrnt'i  words  are  therosslves  sufficient  to  be  the  foundation  of  an  ac- 
^T^R^^^^o  *'®'*'^^)(*)     Where  special  damage  is  the  gist  of  the  aetioD,  tluit 

MHcquitrtir,^  '^''^  3  r«i<et'  Rip.  5<«.    Brovm  v.  Lambertm,^  Mnn.  Rep,  S4.   J?«rw«ni». 

1  Caiupb.  49.  Bmfer^  3  Z>o.  $15.  jsthf  v.  OtU,  8  MoMt.  Rep  132. 

Leer.  Uosoii,      \ttrr  proviDg  the  words  in  tht  nam.  the  plaintiff  may  give  in  ffidenee  otbff 

Peake*!  Cas.    ^„rd»  not  Actionable  to  shew  the  malice.  Walli*  v.  MeoMC,  3  Binn.  Rep.  S46. 

i    •      -      .       So  hf  mny  acthnaSUt  wor^t,  nitukfu  ati<  r  thf  luit  brrNJght.    ffaHit^.MMK, 

O^nni  and      ^  S*^-  ^^-  ^^'  '^<^^  ^*  M*Chemeif,  3  Teatef*  Rep.  473.  Xean  v.  JitLna^ 

Wife,  oor.       Iin,3  Serg.  &  R  Rep.  469 

Lavnncf  J.        That  words  were  spoken  in  the  heat  ofpasstba,  it  mStlei:  (tf  lait^tion  merdj* 

?«rej*  Sum.    EUe^.Ferrit.JIntk  J^,  P.  95.^ Km.  Ed. 

Seilvde  (J)  The  rule  in  the  text  has  been  adopted  bj  the  following  cases.    MBerf. 

Mead  V.  Dao- ^,.^^    8  Johne.  Rep.  58.    ffoylew.  Foim^.  I  fFa»h.  Rep    188.    MCmiellf. 

Am.  Ed. 

Evidence  in  Slander, 

(e)  From  the  reports  oT  RuHell  ▼.  Maeqnieter,  and  £e0  v- ,  ifufon,  (vm]^  mtrgls) 
it  does  not  appear,  whether  the  sobsequetit  words  on  libels  offered  in  evidence,  had 
express  reference  to  those  wbiob  were  the  sabjcct  of  the  suit ;  but  io  all  the  other 
eaiet  they  had. 

In  an  action  of  slander  the  plaintiff  may  give  in  evidence  bis  rank  snd  onoditiw 
in  life  to  aggravMte  the  damages,  and  Uie  defendant  may  awil  htraseir  of  «aeh  rtt- 
denct'  when  it  will  have  a  tendency  to  mitigate  the  damages.  Lamed  v.  Bt^/ii^f^ 
3  Mate.  Rep,  946. 

So  the  defendant  may  give  in  evidence  under  the  general  iuue^  faeu  tendioK  to 
mitigate  the  damages,  which  he  could  not  do  when  he  has  pleaded  the  tnith  of  the 
words  iujuetificatian.  ibid. 

The  plaintiff  will  not  be  permitted  to  prove  that  the  defendant  has  spoken  the 
like  words  as  laid  in  the  declaration  since  the  commencement  of  the  action.  JiR»^ 
?.  Brown,  Xirb.  Rep,  151. 

In  this  action  the  plaiiftff's  general  character  may  be  inquired  h»to  where  br  hai 
directly  set  up  his  diMracter  to  be  good,  and  will  go  to  the  point  of  dsroiies* 
B^tiMon  V.  Lynde,  1  RpoVe  Rep.  354.  S  P.  Seynumr  v.  MerriU,ibid.  459.  Vide 
JhttHn  V.  Banchet,  3  j^   148. 

So,  in  JVorlA  CaroUna  the  defendant  may  give  in  evidence  in  mitigation  of  <h« 
mages,  the  plaintiff^s  general  character.  Vich  v.  Wldtfield^  8  Mayw.  Rep*  ^ 
Buford  V.  MLuny,  1  J^U  ^  M*  Cord*t  Rep  368. 

So  in  Mtueachftaettt.  WolctM  v.  tUU^  6  Maea.  Rep  514. 

But  in  Vermont  the  role  is  otherwise.  Smith  v.  Sknntwag,  3  7^^  B^.  74. 

In  an  action  of  slander,  evidence  will  not  be  received  that  there  was  such  a  i^poi^ 
before  the  defendant  spoke  the  words  laid  in  the  norr.  JLewie  ▼.  JVUet,  i  B^f^ 
Rep.  846. 

But  the  defendant  may  be  permitted  to  prove,  in  mitigation  of  damages,  fron 
whom  she  heard  the  story.  Lfieter  v.  Sndth,  3  jRoe/*t  Rep.  34. 

However,  after  a  person  has  affirmed  a  scandal,  hii«  adding  that  a  partiwl*rp^ 
son  told  him  to,  will  not  bt  received  in  eTidenoe.  »4wlia  ▼•  Manchet,  ibid,  148. 
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alsosiustbe  proved,  and  must  appear  t9  have  been  the  legal  Ch.  vi  8.1. 
and  natural  consequence  of  the  slander;  for  the  wrongful  act     ^'»(^^*^<'- 
of  a  third  person,  as  that  he  diamisaed  the  plaintiff  from  his  — ~^""~ 
eniploj  before  the  end  of  the  term  for  which  thej  had  con- 
tracted, will  not  support  the  action,  though  such  dismission  was 


Tbe  defendant  idmj  give  in  evidence,  in  mitigation  ofdtrnages,  that  he  only  re- 
|[»eated  a  eurrrnt  rtrport,  or  that  oihrrt  had  publicly  de6lare<l  thr  «|aie  thing.  Cook 
▼.  Barklry,  Pemdn^,  Rep  169« 

The  deft* ndhiit  may  |>ro«e,  in  mitigation  of  damage*,  that  a  person  told  him  the 
woifls  laid  in  the  deela^alion.  Kmnedy  «.  Gre^ry,  1  Binn.  Rep.  85  Vide 
Schwartz  v.  Thomat,  2  fftuh  Rep.  215. 

Id  slander,  the  plaintifTsgt^neral  eharacter  is  io  issue.  Springitein  ▼•  Field,  Anth. 
JV.  P.  185,11.  <;^ 

But  the  drfendant  eanpol  give  io  evideoee  the  general  ehMraeter  of  the  plaintiff, 
as  an  iBSMlting,  provoking,  and  quarrt-lsome  man ;  not  thm  before  tbe  speaking  of 
the  slaoderous  words,  lh«*  pliinliff  was  in  the  habit  ot  viltifying,  insulting,  and  pro- 
voking dereDiaut  and  his  family.  M Alexander  v.  Harris,  6  Mmf.  Rep,  465. 

Mtigaition  ofdamaget. 

* 

Whether  a  person  wMo  repeats  a  slander,  but  who  at  the  same  time  mentions  the 
person  from  whom  he  received  it,  may  plt:ad  thai  cireurastanoe  in  juslifieitioo, 
oeemi  to  depend' on  the  intent,  or  quo  arimo,  with  which  the  words,  with  the  name 
of  the  author,  are  repeated.  Dole  v.  Ljfon,  10  Johru.  Rep.  447. 

If  the  words  are  uttered  generall},  the  dt  fendant  cann<it  justify  by  giving  the 
name  of  the  author,  by  his  plea,  dr  at  the  trial,  it  can  then  go  only  in  mitigation  tf 
damages ;  but  if  at  the  time  he  repeated  the  words,  he  gave  the  name  of  the  author, 
so  thjit  the  party  ii\jured  might  have  his  action  against  him,  this  will  be  a  jotti6oaiion. 
Birmt  v.  M'Corkle,  2  Browne^s  Rep.  79.  Et  vide  Bier$k  v.  RingvaU;  S  Kea/es' 
Rep.  508.  Kenneckf  v.  Gregory,  1  Binn  Rep,  85. 

It  eermo,  iluit  the  defendant,  in  mitigation  of  damages,  mav  give  evid^'nce  of  dr- 
•amstances  which  had  induced  a  suspicion  of  guilt.  fVillianu  et  ux.  v.  Mayer  et  ux. 
cited  1  Binn.  Rep  92,  n.  • 

Bui  he  Cf  nnot  give  in  evidence  that  he  has  been  in  the  habit  of  relating  the  cir- 
cumstances in  a  manner  different  hi  some  easential  res|>ects,  from  tliat  charged  in 
the  narr.  though  he  first  has  proved  that  such  relation  of  the  circumstances  was 
true.    H'illt  v.  Church,  5  Serg.  U  R.  Rep  190. 

A  letier,  stating  that  the  writer  hud  heiird  of  a  sland  rous  report,  is  good  evidence 
to  prov  tbe  cireuUtion  of  the  report,  and  ma}  be  rt-ad  foi  that  purpose  ;  the  hand 
writing  of  the  person  b'-ing  proved  ;  but  il  would  be  inadmi^nilile  to  pi'ove  that  the 
defendant  prr»pagaled  the  report.  Schwartz  v    7^Aamat,2  Wath   Rep.  215. 

Qitere,  Whether  in  an  action  lor  words,  proof  ot  circumstances  of  suspicion,  not 
amounting  to  full  justification,  be  admiwible  b>  way  of  roifigatioo  of  damages,  on 
tbe  plea  of  not  guilty.  Chaiwood  v.  Mayo,  5  Munf.  Rep  16. 

On  tht  plea  of  not  guHly,  they  are  not  admissible.  M Alexander  v.  Harrit,  6 
Munf  Rep.  465. 

Sed  Mintra.  Buford  v.  M*Luny,  1  J^oU  U  M*  CortTs  Rep.  268.  Bailey  v.  Hyde, 
5  Con.  Rep.  463. 

Where  the  words  are  in  lhem»««lvrf  actionable,  and  neeeaaarily  import  a  charge 
of  some  crime,  there  is  no  need  of  stating  the  manner  or  occasion  of  speaking  them. 
Fowle  ?.  Bobbin;  12  Mau.  R^.  498.— An.  £d. 
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If  t  ISfd  bt  the  injurj  complained  of,  the  publication  must  Ch.  Vl  s.  i. 
be  shewn,  eitber  bj  proof  that  the  <;lefentiant  wrote  and  pub-     Si«nd«  r. 
lishe^d  it ;  or  that,  being  a  bookseUer^  it  was  sold  in  his  shop,  — — *^ 
by  himself  pr  his  servant  ;(1)  or,  in  case  of  a  newspaper,  that  ^/,„on*  J" 
the  paper  "Wis.  published  to  the  world  in  the  ordinary  way,(2)  Burr.  2886. 
and  that  the  defendant;  is  the'  printer,  editor,  or  proprietor  of(8)Rvx9. 
it;  which  may  be  sheWn  by  evidence  that  he  gave  a  bond  to  the])^^/ 
stamD  office  for  payment  ^f  the"  duties,  and   had  occasionally  Ca».  75. 


applied,  there  on  the  8ubject.(3XA)    And  i^ow  by  Stat  38  ^«<'-/3>itex  v. 


So  in  Pennnfh>am%  entire  HAinagt  s  behiK  att^tsed  Qpon  several  eoanta  m  a1an» 
der,  on«  of  wKieh  is  bad,  jatlgmfot  wiU  be  reversed,  and  a  vemVtf  de  norm  awiirdted. 
Shaffer  t  Kintxer,  I  Jft'mi.  Rep.  SS7, 

But  wherr  a  count  eoniainfd  wnrd*  aeknnwledg^d  to  b«*  actionable,  eospled  with 
others  not  aetiooMble,  btif  sp^tken  aC  nnc  time  }  the  Intter  will  be  eiKisidered  «sin<  rvlj 
hi  aKgnivation,  anrl  the  jury  having  foqnd  entire  daroaises  wHI  not  vitiate  their  ver- 
dict. Chipman  v.  Cook,^  TgL  Rep.M.S.  P.  Bloom  etux,  v.  Bioom,  5  Skr^.  ^  B, 
Sep.  391. 

If  the  defendant  attempt  to  jostiff  a  charge  of  felony,  he  must  jo«tif<  aa  to  tlib 
specific  char|^  Iwid,  and  cannot  set  op  a  change  of  the  same  kiud,  Imt  uistmct  as  to 
the  subject  matter.  Jtndnrwt  v.  f\mduxer;i\\  JbhnM,  Rep.  3S. 

Where  the  words  chargrd  to  have  been  spoken  impale  to  tbe  plaintiflTthecriinO 
of^fTfury,  wi(h0ut  qualificHiion,  the  ddendant,  to  make  oat  a  justification!  most 
prOve  ihat  the  plaintiff  in  giving  his  evidence,  reilfitUy  and  comipUy  swore  false. 
M'JTmfy  V.  Rob,  90  Jokiu.  Rep.  351.' 

Slander  of  the  hnsband,  and  sender  of  the  wife,  cannot  be  joined  in  the  same  ••• 
tioo.  EberaoU  t.  Kntg  et  ux.  S  Bum.  Rep.  555. 

A  fiarr.  laying  thai  *<  there  was  a  collusion  between  A.  B.  C.  and  D.  to  make 
JB.  swear  a  false  oaih,"  See  is  not  supported  by  proof  of  his  having  Siiid  *'  tht'.re  was 
collusion  b«riween  A,  B,  and  C  to  make  E.  swear  a  false  oath.**  Johtuton  ?.  Tmt, 
6  Birm.  R^  181. 

Of  the  Pleadit^, 

(A)  A  libel  is  a  maltcioas  poblicatioo,  whether  troe  or  false,  expreved  efther  m 
printing  or  writing,  or  by  signs  ancl  pictures,  and  ^ith  intent  to  blacken  the  m«« 
mory  of  one  dead,  or  the  reputation  of  one  who  is^live,  and  ezpoae  him  to  poblie 
hatred,  contempt,  and  ridicule    Commonwealth  t.  Clap,  4  Man.  Rep  163. 

No  actioD  can  be  maintained  for  a  libel  open  a  petition  ^  redress  of  grier* 
mnees,  vhether  the  eutject  matter  be  true  erfalte,  merely  on' Its  being  preferred  tor 
either  branch  of  the  General  Asaemblyy  or  diacloaed  i^any  of  its  nenhers.  JSbm« 
▼.  Huntinf^don,  8  Tyl-  Bep.  189.  ^    •' 

Sending  a  sealed  likrllous  lefter  to  the  plabitilT hintaelf  is  not  a  groaod  for  SB  ae- 
tion  against  the  dcfendsnt.  Lgle  v.  CUuen,  1  Caheo*  Rep.  5S1. 

K^flTlicm  will  lie  withoot  a  poblication,  but  an  indictment  may.  ibid. 

If  aepamie  suits  are  bro«ighi  sgnmst  eiicl^,  the  plaioUfT  con  have  hot  oae  satlsfas- 
tioo,  but  DM}  elect  de  meHorihu$  damnis  ibid. 

It  oeemM,  that  where  a  person  addresses  «  coroplaiot  to  persons  comf^etent  to  r^ 
dress  the  grievances  complained  of,  no  act<on  will  lie  against  him,  s*  the  suit  nfano^ 
ther  who  is  named,  whether  bis  statement  he  troe  or  false,  or  his  moliv*  iniMMSikC 
•r  malicious.  Thorn  v.  Blanchard,  5  JohnM.  Rep,  90S# 

Thoogft  ihewQtili  ins«di  asM»  bt  4Wii  aadt  ^Mlionable' io  #MmmXnm,jeX 

3P 


4T.  Rep.  186. 


Purl  II. 
Slander. 


\  Vicm  V, 

£iiii,l- 

I)  Guest  V, 
.loyd,  Bui. 
f.P.6. 


in  Ibe  na»*»^ 
i6»d.  290. 

menf 


7  /'^-wdy »"  "** 

.  «  1    ..iion  of  •!««<>«.  "'**'*        y/"**^  .  .„,  „n  done  by  *• 

Tr  Jfemcfc..X.«<*«»J*»'   ,;<^rf.  libel  •»««»'«•* 

*AW.ED.  <;>-.*  the- few  «*««**  r-thej-j 

•*^  .        ««  the  whole  dccUt^w**'  •« 

^^  Action.  *-J  •  »^.  5^.  as.  ^^.^  «*«^ 


' 
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every  person  and  persons  who  are  intended  to  be  printer  and  Ch.  vi.s.  1. 
printers,  publisher  and  publishers  thereof,  if  the  number  of  pro-     SUoder. 
prietors,  exclusive  of  the  printer  and  publisher,  shall  not  exceed  — — — — 
two,  and  in  case  the  same  shall  exceed  that  number,  then  of  two 
luch  proprietors  exclusive  of  such  printer  and  publisher,  and  a 
true  description  of  the  house  or  building  wherein  any  such  pa- 
per is  intended  to  be  printed, and  likewise  the  title  of  such  paper.  . 
The  Statute  then  (sect  9,}  proceeds  to  enact,  that  those  affida- 
vits, &c«  or  copies  thereof,  certified  to  be  true  copies  ts  afker« 
mentioned,  that  is  (sect  14,)  under  the  hand  or  hands  of  one  or 


l^npht  in  qoetliqo,  where  the  intcnlSoos  of  the  pahlieetkm  are  not  cquitoeaL  Stuart 
T.  Lmff,  8  Starkie't  Rep,  9S. 

By  ft  drfiolt,  ftnd  intei-loeotory  jodgmeat,  the  faet  of  pubUeatioa  it  admiUed.  TU» 
kttm^.  Cheetham,  9  Jokm.  Hep.  56. 

At  to  evideiioe  of  pabliootina,  vide  SoutkmM  v.  Stevem,  10  Jeknt,  Rep,  443. 

Ao  uniaecenful  attempt  tojuttifjr  the  words  or  label,  it  efidcBoeof  maUee.  Jack" 
eon  ▼.  Sieteon  et  ux.  IS  Mu$,  Rep,  48. 

It  it  toffieient  proof  of  the  d«fendaot  being  the  printer  of  a  newtpaper  io  whieh  a 
Ubel  waa  pohlithed,  for  toeh  poper  to  go  to  the  jory,  that  the  papeet  were  depotiied 
ift  a  bole  behind  the  door  of  a  poUie  library,  and  that  the  prioter't  eommoo  elerk 
reeeived  payment  therefor.  ReepubUca  ▼.  DaaUt  S  Teatet*  Rep,  1  iS. 

The  defeodanC  broke  plaintiflT^  elote,  and  potted  00  hit  door  a  wieked,  roalieiooi^ 
and  intolting  handbill,  and  then  tetting  out  itt  tenor,  and  eooeluding  to  Jiit  damage, 
Sm.  it  good.  Gib^em  ▼.  Ogden^  S  SniM.  Itep.  853. 

The  mie  the  grtmer  the  truths  ikegreiOer  the  libel^  it  not  nnivert^tly  trqn.  Cat' 
houn  ▼.  Jt Meant,  1  JVbtf  ^J^Corett  Rep,  4SS. 

In  .IfataacAttjeMi,  the  defendant  eannot  juttify  bimtelf,  when  indicted  for  pub* 
liehlng  a  libel,  merely  by  proriog  the  tmth  of  the  publieatlon.  CommonweaUh  v. 
Ciap*  ^Mam,  Rep.  163. 

Quere,  io  JWv  Terk^wiAc  The  l^opkr,  Cronaeff,  3  Jehtu,  Cae.  337.  (Vide 
^cf  5M^^,  1805.) 

It  it  not  a  jottifieatioo  of  a  libel,  that  the  defendant  tigned  the  lilKllont  paper,  u 
•bairman  of  a  pnblie  meeting  of  catisent  eonvened  to  nominate  a  eaodidate  for  a  pu^ 
lie  flfffiee.  Lewies.  Fne,  6  JbAne.  Rep,^l. 

In  an  aeiion  for  a  libel,  under  the  general  ittne,  the  defendant  may  give  in  evi- 
dence, in  mitigation  of  damages,  that  he  reeaived  it  from  another.  JHerrie  v.  Duane, 
X  .Settn»  Rep,  90.  n. 

In  an  aetion  for  a  libel,  the  Ubelloot  matter  tet  forth  io  the  plaintiffs  imrp.  the 
wordt  "  U,  Statet,**  and  in  the  paper  produced  it  wat  wnttro  «  United  Statee^** 
the  wariance  wat  held  to  be  immaterial,  and  the  Court  will  t* x-imin«'  the  conrext  to 
determine  whether  the  ?ariance  be  immaterial  or  noL    Lewie  ▼.  Fete,  5  Johiie. 

An  aetion  for  a  libvl  liet  against  the  pfOprietnr  of  a  gazette,  <*dited  by  another, 
ihofot^  thf  publieation  wat  made  without  the  knowledge  of  such  proprietor.  JIndree 
V,  ff''^eUt,7  Johnt,  Rep.'iW. 

The  publishfr  of  a  Hbel  it  retponsible  to  the  p^rtr  libelled,  not  withstanding  the 
libet  la  aeeompanied  with  the  nume  of  the  author.  Dole  ▼.  lAfon,  10  Jehne,  Rep, 
447.  Xynkie  v.  Meyer  et  tU.  S  Teatee*  Rep,  518. 

An  notion  doet  not  lie  by  an  oiBeer  of  a  n-giment  of  militia,  for  a  poblieation  tn- 
fieeting  upon  the  officert  of  the  regiment  generally,  without  a?erring  a  ipecial  da« 
Sumner  r.  Buei,  IS  Jekna.  Rep.  475.— Am.  £v. 


pirill.  in  fact  induced  b;  ihe  >)andcr.ClX/)    But  though  th&ipeciU 

Slwuier.  (ijQijge  must  be  praved  as  laid  where  it  is  necessarj  to  mun- 

.  tain  the  action,  jet  the  tnerc  atatement  of  apecial  damigei,  ia  a 

Wiloocki,  '  case  of  worda  actionable  in  thenaelvea,  does  not  nake  it  oece*- 

8Eut,i.  Mrj  for  the  plaintiff  to  prove  that  ha  kas  in  fact  so  stained  such 

(ajOuntTT.  daniaae.(Sj(g)- 

Liotd,  Bui. 

N.  P.  6.        ' ■ ' 

[/)  in  MlkiU  of  lUnilsr,  where  Ihe  ward*  are  not  loliouble  In  itwrntrlici,  lb: 
'  pront'ofitdBage  nOM  be  •onfineil  to  the  parlisidir  ilanuigB  Jiid  id  ib>  norr.  Ttie 
pliiniiireaniiM  i^TE  eTideiiCB  of  ihe  general  loM  of  rejiulition  tj  reuoo  ofUieilin- 
iler.  Herrick  t.  Laplum,  10  JaAm.  Rep.  Sll. 

Whether  being  rrfuKd  lulfniwimi  into  ■  PrabflerT,  n  neh  tproUl  Jamige  n 
(be  liw  will  uke  soilcc  of,  diiMfaitur.  ^MSUm  t.  JUreA,  1  Biaa.  Rtp.  171,- 
—A*.  Ed. 

PUadiBgt,  Uc.  in  SbauUr. 

(g)  In  »n  i«(lnn  of  (Under,  ipeciil  damp  (iinfiM  be  pro*v#  viihoot  being  aUtp^ 
in  Ibr  nurr.  Bntmck  j.  J^cteUoa,  Sirb.  Rtp.  65.  S  P.  Battwick  r.  Ba^, 
iUd,  390. 

til  ^(UMC&iweni,  Ihe  nmr  nile  vai  rroofniaed  in  an  aotioo  farjUNM^rHM- 
meiK.  JtiaiiS  ».  Granger,  1  Man.  Hep.  iS. 

Agen'ralallegiiioBardamaBciwillnDthi^aafneient,  but  ihef  raut  be  n  pirti- 
enUrlr  Ki  forth  in  Ihe  narr.  »)  lo  ground  a  ijivoial  inquiry.  JfirA.  Rep.  SS. 

Theuruihof  tbevonlteiiBniHbegitcn  m  rtidenee  nnder  the  general  iiMe,  W 
nnMbeplewlMl  in  juiiifieation.  itonu  t.  Wdib ,  I  TsL  Rep.  17. 

S.  P.  inA"™r»rfc.  Ef»e..  FrrTU,^  AnOi-Jf.  P.  Cat.  l4.  SA^m^T.AmS, 
ISJoAfu.  Rip  i75. 

If  Ihe  nniT.  be  inautRcient,  and  ii  do  not  contain  aaj  intnadDCtor;  matter  or  ctb* 
futumby  reference  to  which  the;  eaa  be  rendered  ao,  the  inadeqaaej  of  itnDDOt 
be  made  good  bf  a  joKifiealioo  and  eoDrewonoflhc  wordi  in  bar.  Pelitn  f. 'F'f^ 
S  Cainet'  Rep.  TS. 

In  an  aetion  for  worda  tpoken  of  an  Mtornty,  tkt  mrr.  tnoat  allege  >  caUignn 
retpeeiiiig  lilt  proTewlon,  or  it  will  be  fatal  on  a  motion  in  arrcM  oTJadgnMOt.  OH- 
bert  T.  Field,  ibid.  33S. 

TheacrF.  in  an  aetionof  tianderwill  be  gond  if  it  Mate  the  wordt  ipokalobeii 
tltiitanct.  he.  Keanttfy  *.  Levin/,  I  Bim.  Rep.  393. 
SedTJdeinJWw  rmt.    IFat^r.  Clark,9Jolua.  Rep.  l^ 
So  wordi  (pokrn  in  Ac  tUrd  peraon  will  tiipport  a  nurr.  lor  worda  laid  b  Ibc 
terond  pennn.    TVoacy  *.  Harkiia,  1  Bina.  JUp.  995,  n.    Sed  eontrt.  JT  Cnmd 
t.M-Cos,7  SbtS-.  W  «.  Rep.iiS. 

Inanaarxioorilaiifler,  it  laaufBeiFnt  if  il  he  tuit/ontiaJ^  alli^eil  that  the  wiinli 
liM  in  Ihe  mrr.  were  ipokeo  of  Ibe  plainliB'.  £rnni  *.  Xomfrertai,  f  A*^ 
Rfp.  34. 

Where  llie  word*  impljr  nialiot.  It  need  not  be  atated  in  the  lurr.  BamlUf  '- 
i>cn(,  I  Haya,  Rrp.  116. 

An  imimiit  tiandi  in  the  place  of  afantaidi  and  uamot  praperl j  6e  oaed  to  a- 
tcnd  ihe  mi-ining  of  wor<i» beyond  iheir  own  import!  Uor  lo make  lh«  eenain •bi«k 
wa*  before  oncer  la  in.  CoLhteU  t .  Mbey ,  BaTdin'i  Rep.  5M.  JH^CIurg  t.Rii, 
S  Ann.  Rep.  SIS. 

If  Ihe  wonts  ai  lalil  intameof  Ihe  eoonla  in  the  norr.  be  ■ellooible,  and  ibMc 
laid  in  olher  oTlbc  counta  be  not  artionable,  and  Mtire  damage!  be  g:>Teii,jll<%'o'°' 
*UI  be  arrealet).  Bapkiiu  i.  jBmttr,  I  Caiatf  Sep.  3V. 
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It  haft  been  held,  that  a  paper  produced  is  not  only  evidence  ch.  vi.  ■.  i. 
•f  the  publication,  bj  the  defendant,  but  also  evidence  that  it  Sl*!^'*^!'- 
was  published  at  the  place  described  by  the  paper.(t)  And,  in-  — -^— • 
deed,  in  the  case  of  a  newspaper,  which  from  its  very  nature  is  ^^^  |o  £ut 
intended  for  general  circulation,  proof  of  that  paper  being  cir-  ^^« 
culated  in  any  county  is  proof  of  the  publication  of  the  libel  (9)  Per  Bu- 
there.(2)  "ej  J  2  R^x 

In  cases  where  the  libel  is  in  a  foreign  language,  both  thed-tt^HiUiy,' 
original  and  translation  must  be  set  out  in  the  declaration,(S)  ^  ^'®*  ^- 
and  in  addition  to  the  usual  evidence  of  the  libel,  the  translation  (s)  Zenobio 
must  be  proved  to  be  oorrect.(4)'  6T^Re'*  ist 

The  defendant,  on  the  general  iseue,  may  insist  en  the  whole 
paper  or  writing,  in  which  the  libel  is  contained,  being  read,  to^^\|,^,f  f'  g 
explain  the  parts  set  out  in  the  record  ;(5)  and  may  prove  thaf^iton^'Uer 
he  was  an  innocent  publisher,  as  that  he  delivered  the  paper    '   ^    ^* 
without  knowing  the  contents ;( 6)  or  that  the  publication  is  a(^)Re>^v* 
true  report  of  a  trial  at  law  ;(7)*  or  a  copy  of  a  report  of  thegcampblioo. 
House  of  Commons  ;(S)  or  the  notification  of  the  sentence  of  */5%y^B 
court  martial  in  the  usual  form ;  or  the  report  made  by  him  aso.  Aimoo,  ^ 
president  of  a  military  Court  of  inquiry  ;v9jt  or  that  he  was  giv-*^!^*^ 
ing  a  character  of  a  servant  KIO)  or  his  opinion  of  the  circtto-f7)  Carry  v. 
stances  of  a  tradesman(l  i)  to  a  person  who  inquired  of  him  ;  ^^^p^^^'f^^ 
confidentially  expressing  his  opinion  of  the  conduct  of  the  plain- 
tiff in  a  particular  business  in  which  he  and  the  person,  to  whom  \Vr»(iit,^' 
a  letter  charged  as  a  libel  was  addressed,  were  jointly  inter- ST. Rep. 89s. 
eated,(12)  or  the  like ;  for  such  facts  shew  that  the  communica-rgp^i^jiv, 

tion  was  confidential,  and  that  there  was  no  malice  in  his  mind.^"  ^f-  ^«tre, 
'^ «  N.  R.  341. 

•  In  the  ftboTe  mm  of  Curry  v.  tTuNer,  the  Court  entertjuoed  tome  dodbt  wbe^  C^^)  Edmon- 
iher  the  defenee  Mt  up  thoutd  ont  have  b<scn  |>lead<>d  fpcenllj  i  «nd  no Judgmetit  p|,(.,|^,„ 
having  been  given,  ibat  doobt  mutt  be  ooniiderrtl  as  MiU  remaining.    Thp  Chief  But.  N.  P.  S. 
Juatiee  Etrk,  at  A''.  P.  thooght  the  gfoeral  iuoe  sufficient ;  and  the  principle  upon  Weaihvrtioa 
wbieh  the  Court  decided  that  the  aetion  wouM  not  lie,  and  upon  which  the  other  ^^^^'^''^'^ 
catet  abo?e  cited  were  determined,  airoiigly  topporta  hia  Lordahip'b  opinion.  ^      ^^'  *^^' 

Tbe  evidence  doea  ont  go  merrlj  to  shew  an  exooae,  but  to  p*ove  that  there  was r\i\  Herter 
DO  malice  in  the  mind  of  the  dereudant,  and  cooseqoently,  that  tbfr  pnblicaiion  is  v.  liowson, 
not  tt  libel;  so  it  baa  been  held,  that  fair  and  candid  ubtenrationa  on  public  per*  ^*  ^*  ^*  '• 
forffDAoeea,  {Dibtkn  v.  Swan,  1  £»p.  88,)  are  not  to  be  considered  as  iibelluas:  and  ^^^  nffiVMi. 
that  in  an  action  for  a  Kb^l,  chaiging  pUiniiff,  •  bookseller,  with  publishing  immoral  nai  v.  Ck-  * 
bookaift  the  d<rfendani  might,  under  th**  general  issue,  produce  such  bcjoks  to  shew  rid^e,  1 
Uuit  liis  own  poblieation  was  a  fair  atricture  00  those  of  the  plaintiffl  Tabart  v.  7[%p~  Campb.  S67. 
per,  1  Camp.  350. 

Till  the  point  shall  be  settled,  however, it  will  always,  in  such  cases,  be  adTiuble 
for  tbe  delendaot  to  add  a  special  plea  to  the  general  issae. 

-f  Xhis  most  be  anderstood  on  the  soppositioo  of  the  plaintiff  being  able  to  give 
«vi«leD«e  of  ii  I  for  tb«  report  itaelf  eoold  not  be  prodaoed^  nor  any  office  oopj  of  it. 
\i^  ante,  1S4. 
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Partli.     in  fact  induced  by  the  8lander.Cl)(/)    But  though  the  special 
Slander,    damage  must  be  proved  as  laid  where  it  is  necessarjr  to  maia- 


tain  the  action,  jet  the  mere  statement  of  special  damages,  in  a 
Wiioock?,^'  <^aAe  of  words  actionable  in  themselves,  does  not  make  it  neces- 
8  EMt,  1.  gary  for  the  plaintiff  to  prove  that  be  has  in  fact  sustained  such 
(2)Ga««tt;,  damage. (2)(g). 

Llard,  Bui. 

N.P.  6.  ' ^^ ' ■ 

(/]  In  Mtioas  of  slander,  where  the  words  are  not  actionable  in  themielTes,  the 
proof' of  damage  matt  be  eoofined  to  the  particidar  damapfr  laid  in  the  narr.  The 
plaintiff  cannot  pve  evidence  of  the  general  Ion  of  reputation  Jby  reason  of  the  slan- 
der. Hsrrick  v.  Lapham^  10  John$,  Rep,  SSI. 

Whether  being  refused  adraissinn  into  a  Presbytery,  is  soch  special  damage  at 
the  law  will  lake  notice  of,  dubUatur.  MMSlan  ▼.  Birch,  1  Bimi.  Rep.  178.— 
— Am.  Ed. 

Pleading9f  Uc.  iti  Slander' 

* 

(g)  In  An  action  of  slander,  special  damage  CAnnOt  be  proved  withont  being  alleged 

in  the  narr.    Bothoick  w.  JS/tckeUmi,  Kirb.  72^.65.  S.  P.  Botvickf.  Mcntey, 

ibid,  890. 

In  MatMLchutetUy  the  same  rule  was  recognised  in  an  aetioQ  {or fiUMUi^^riawn^ 
ment,  Rinng  v.  Granger^  1  Matt.  Rep,  45. 

A  general  allegation  of  damagea  will  not  be  sufficient,  bdt  they  most  be  ao  ptrti- 
cularly  set  forth  in  the  narr,  as  to  ground  a  special  Inquiry.  IRrb.  Rep.  S5. 

The  truth  of  the  words  cannot  be  given  in  evidence  under  the  general  iaaae,  but 
muit  i>e  pleaded  in  justification.  Barm  ▼.  ffebb,  1  7^^.  Rep,  17, 

S.  P.  in  Aew  York,  Eltet.  Ferris,  1  Jlntfi.  JV.  P.  Cat,  14.  Shepardw,  MfrriB, 
id  Johns,  Rep A7S, 

If  the  narr,  be  insufficient,  and  it  do  not  contain  any  iotrodactory  matter  or  eafli»- 
gvium  by  reference  to  which  they  can  be  rendered  so,  the  inadequacy  of  It  cannot 
be  made  good  by  a  justification  and  confession  of  the  words  in  bar.  Pdton  w.  Ward 
3  Caines^  Rep,  73, 

In  an  action  for  words  spoken  of  an  ^Uomey,  the  narr,  mutt  all^e  a  coBoqwam 
respecting  his  profession,  or  it  wiH  be  fatal  on  a  motion  in  arrest  of  judgment.  C^ 
bert  V.  Field,  ibid.  329. 

The  iuirr.  in  an  action  of  sisnder  will  be  good  if  it  state  the  words  spoiieD  to  be  in 
substance,  he  Kennedy  v.  Lowry,  1  Binn,  Rep,  393. 

Sed  vide  in  J^ev  Fork,    Wawi  v.  Clark,  S  Johns,  Rep,  12. 

So  words  spoken  in  Aie  third  person  will  support  a  narr,  for  words  laid  in  the 
second  person.  TVmey  t.  ffarkins,  1  Binn,  Rep.  395,  n.  Sed  cootri.  JlPCmmdl 
T.  M'  Coy,  7  i^r/  &  R,  Rep.  923, 

In  an  action  of  slander,  it  is  sufficient  if  it  be  substantial^  alleged  that  the  words 
laid  in  the  narr,  were  spoken  of  the  plaintiff.  Brown  t.  Lambertan,  2  Bism. 
Rep,  34. 

Where  the  words  imply  malice,  it  need  not  be  stated  in  the  narr,  BamUton  v. 
Bent,  I  Bayrm.  Rep.  116. 

An  inuendo  stands  in  the  place  of  aforesaid f  and  caoaot  properly  Se  nsed  to  ex- 
tend the  meaning  of  words  beyond  their  own  import  \  nor  to  make  that  certain  which 
was  before  nnceriain.  Caldwell  v.  Abbey,  Hardin^s  Rep.  599.  J^  CUurg  ^.Ross, 
5  Binn,  Rep,  219. 

If  the  words  as  laid  in  some  of  the  counts  in  the  narr,  be  actionable,  and  those 
laid  in  other  of  the  counts  be  not  artionable,  and  #ntire  damages  be  given,  judgment 
will  be  arreate(|.  Bopkins  ▼.  Beedte^  I  Cainef  Rep,  347. 


ACTIONS  UPON  THE  CASE.  ^g 

bj  indictment  at  the  sessions  for  a  misdemeanor,  the  clerk  of  cb.  VI.  •.  s. 
the  peace  may  attend  with  the  original  record ;(!)(/)  and  though  p^SJjI^JSJ^ 
in  cases  of  felony^  the  officer  having  the  custody  of  records  ^ 

■ , —  (1)  MorriaoR 

JictUnfir  muHdout  firoBecuUon,  ^■®'  ^'^• 

(0  If  a  mtn  fiJielj  and  malkkNitly,  and  withoat  probable  eauw,  rae  out  a  ei? il 
^roeeaa  againit  another,  althoogh  in  regular  and  legal  form,  and  eame  him  to  be  ar- 
retted and  inpritooed,  the  former  it  anawcrable  in  duroagea  for  the  tori,  in  an  action 
for  a  falae  and  malieiona  protecution.  fVaikiru  v.  Baird,  6  Miui.  Rep,  506.  Headen 
▼.  Shed^  II  Ho.  SOO.  Vanduzon  t.  Undermim,  10  Johu.  Hep.  106. 

Demanding  ezeraaive  bail»  although  plaiolifT  haa  a  well  founded  eaute  of  aetion, 
or  holding  to  bail  when  he  haa  none,  if  done  for  the  purpoae  of  vexation,  entitle* 
the  party  aggriefcd  to  an  aetion  for  a  malicioutproteeation.  Bt^  T.  Law, I  Pe$er%* 
Bep.  810. 

But  if  bait  be  not  demanded,  no  action  liea,  however  uofoanded  or  futile  the  toit 
maj  be.  ibid. 

It  liea  for  malicioualf ,  and  with  a  determination  to  harratt,  vex,  impoverith,  and 
distreta  the  pUintHT,  by  directing  the  Sheriff  to  lefj  nearly  double  the  mm  doe  on 
a  judgment  obtained  againtt  plaintiff,  and  eaoaing  the  Sheriff  to  levj  on  and  tell  the 
gooda  of  the  plaintiff  to  an  amount  exeeoding  the  aam  doe.  Sonmer^^WiU,^  Serg, 
U  B,Rep.l%^ 

But  it  cannot  be  maintained,  for  the  ordinary  coata  and  expeoaea  of  a  defeaee, 
without  an  arrrtt  or  tpecial  grievance.  PotU  v.  Imiay,  I  South,  Bep,  330. 

It  lies  for  malieionsly  executing  proceaa  in  an  opprettive  manner.    B9gere  v.  ^ 

BretMter^  5  Jthne,  Bep.  It5.  Purringten  v.  Lning,  7  Mate.  Bep,  3S8. 

It  liea  for  laaning  proeeta  without  any  caoae  of  action.  Stoddard  v.  Bird,  Kirb. 
Bep.  65, 

8o^  for  arizing  and  detaining  p1aintiff*t  gooda  and  chattelt.  Teimg  v.  Gregory, 
S  CalTs  Bep,  446. 

It  will  not  lie  for  bringing  a  civil  tuit,  unlett  auch  auit  were  maiicions  >nd  withoat 
probable  eaoie.  White  v.  JXngley,  4  Jlia$i.  Bep.  433. 

Tve  or  more  cannot  join,  becauae  the  action  it  pertonal.  .^ineworth  etaL^, 
Men,  Zirb,  Bep.  145. 

Vide  on  thia  aubject,  Zeavet  v.  Skerman,  1  Boot*i  Bep,  159. 

It  will  not  lie  for  one  while  attending  at  a  witueta,  under  the  protection  of  a  tub' 
pmna,  though  the  debt,  for  which  the  execution  had  itaoed,  had  been  previootlj 
paid.  Maore  v.  Chapman,  5  B.  &  Munf.  Bep.  860. 

Thia  action  will  lie  againtt  one  who  charged  the  plaintiff  with  a  felony,  even 
though  the  plaintiff  were  ditcharged  by  the  juttice.  Secor  v.  Babcoch,  2  Johne. 
Bep.9K>$, 

In  thia  action,  it  it  not  tufficieot  to  allege  that  the  defendant  did  It  xrithout  any 
juet  cnuftf,  but  it  mutt  ttate  that  it  waa  done  -without  aty  probable  cause.  ElHs  v. 
Thilnum,  3  CalPs  Bep.  3. 

Any  proaecutioo,  carried  on  knowingly,  wilfully,  wantonly,  or  obttinately,  forno 
purpoae  or  end  of  juacicr,  but  merely  for  the  vexation  of  the  perton  protecoteil,  it 
malicioaa.  JTerr  v.  Workman,  AdiUt,  Bep.  270. 

ToMipport  this  action,  ihe  Jn«liotment  mutt  have  been  protreuted  without  pro- 
bable caote,  mcliciootly ,  and  the  plaintiff  mutt  have  been  acquitted.  Moody  v.  /Vn- 
der,^Bayw.Bep.il9, 

Where  on  the  trial  of  the  ortgind  prott^ntion,  the  defendant  in  the  civil  action 
waa  the  only  witneat,  what  he  *hpfi  tworo  will  be,  ex  neceeeitate,  admitted  to  be 
profea  for  him  in  the  oivil  aetam.  ibid» 


pirtlt.  in  fact  induced  bj  the  •lander.(1X/)    But  though  th«.ipeciat 

Siwider.  (laoiage  Diuat  be  proved  as  laid  where  it  is  necessary  to  main- 

.  tain  the  action,  yet  the  mere  atatetnent  of  special  daraagea,  in  a 

Wiiaock?,^'  case  of  words  actionable  in  tiiemaelvu,  doea  not  aaakeit  oecea- 

s  EiM,  1.  gary  for  the  pluntiff  t«  prove  that  he  has  in  fact  sustained  such 

(a)Gun(T,.  daniage.(a)(g). 

liaji,  Bui. 

N.P.6.  ■ • 

(/)  In*atkMUof>Und<r,  where  (he  ward)  ire  not  lElianable  in  Iheis^lTei,  the 
pronCoTibrBige  moM  be  •onGneil  to  ihe  parliealir  danuga  laiil  in  lh<.'  ttarr.  The 
pliinlHTtaniiM  gin  CTHtcnot  of  ihc  gcneni  Ioh  ofrFiiQiation  bj  rnwn  rf the  dan- 
rlir.  nc!rTic;t  *.  Zo/lAani,  10  Jahu.  Rep.  Ul. 

Whether  lidag  rrruwd  wlniniliin  into  ■  Pmb^lerj.  it  uch  ■preiil  ilaniage  u 
Die  U*  will  Wke  nollei:  ol,  duOtatur.  M'MWan  t.  Mirxh,  1  Bitai.  Stf.  178.— 
—A*.  Ed. 

FUaiUngt,  Ut.  in  SSaiuir. 


Ill  Man*ehia*IU,  ihe  lamr  rule  *■■  rreopiiwd  in  «a  mtion  lorjalttimpritmt- 
irwnf,  Siriiij  ».  Granger,  1  Man.  Rep.  4S. 

A  genTil  ■irFgHiioH  of  dimigci  will  not  b?  wffiDieiit,  biA  Ihey  mau  he  M  farti' 
eoUrij  Kt  Tortb  in  tite  narr.  ■•  lo  ground  *  ipi^oltl  Inquir;.  Crb.  Rep.  65, 

Thf  Irulh  of  the  wordt  »Dnot  be  |i*en  in  erideoce  oader  the  E*Derd  imat,  bat 
mDMtwplea>l'-d  in  juitiflution.  itonuT.  Webb,\Ji,l.  Sep.ll. 

S.  P.  in  a™  York.  Elter.  FrrrU.l  Mtk.Jif.  P.  C'of .  U.  Slxipardi.  MerriB, 
liJohm.  Rep.Vi. 

If  Ihe  narr.  be  innfflcient,  ind  i(  do  not  eonUin  utj  inlrodactorr  nuttar  or  tWb- 
fujum  b;  relere noe  lo  ahleh  Ihef  ran  be  rendered  to,  the  incdeqnie)-  oT  it  eanooC 
be  made  good  \>j  ■  jintifieMiDa  lod  eonreiiion  of  the  wordi  in  bv.  PeUan  T.  Ward 
3  CcoMi'  Rep.  73. 

In  in  action  for  word*  tpoken  of  tm  atUrruy,  Ihe  mar.  mott  allege  ■  coBaqtiimm 
reapeetiii);:  l>lt  piofeiuon,  or  it  will  be  fatal  on  a  iDOtioa  in  arreN  of  JadgmeaL  Ctf- 
*ert».JTWd,i«i(.S89. 

Theaarr.  in  an  aclioa  of  tlaoder  will  be  pxid  if  it  atnte  (bewordi  ipakeD  to  be  ■■ 
mbitaact,  he.  Xttmt^  r.  Lmtri/,  I  A'lUi.  Refi.  393. 

Sed  Tide  m  Mv  Fer-t.    Wnw/  ».  Clarh,  2  Je/mi.  Rep.  H. 

So  word!  ipokcn  in  Ale  third  peraon  will  inpport  a  nurr.  for  wordi  laid  in  tbe 
tecand  penmi.  Trmry  t.  Haj*ini,  I  Bian.  Rep.  S9S,n.  Sed  oontr*.  .WCtamJl 
X.M-Cbs.7  Sf^.ii  R.  Rrp.933. 

In  an  aelioa  of  (lander,  it  >■  iiiflieirDt  if  it  be  miilantialls  alleged  (hat  the  vordi 
laid  in  the  nan',  were  ipokea  of  the  plainiiflr.  Bravm  t.  Lambertan,  9  JKni. 
Rfp.  3*. 

Where  ihe  wordt  irnplj  mitie*,  il  need  not  be  MUed  in  (be  (Mrr.  /fiMbBm  *. 
Bni,\  Haym.  Rep.US. 

An  inurruli  aland •  In  Ihe  plaeeof  ii/sreMtff;  and  etnaol  properij  be  aaed  to  ex- 
tend the  niraning  of  wonia  beyond  (heir  own  imparl)  oor  (o  make  that  ecnaiD  «hi4 
*it  before  OnccriaiD.  Calitaell  r.  A66fy,  Bardin'i  Rep,  S9S.  MCiargt.Jlotl, 
5  .Sinn.  Sep.  319. 

if  the  word!  aa  laid  in  lame  of  the  eoand  in  the  narr.  be  ae(iaaable,  and  (hoae 
laid  in  other  of  the  eounta  be  not  ariia(Mble,>nd  entire  damitct  bt  fiieDijodpneat 
will  be  arrealc)).  Htpkiiu  f .  Beedle,  I  CatuO'  Rep.  SV. 


ACTIONS  UPON  TBDE  CASE. 


4Si 


purpose  one  of  the  grand  jurj  maj  be  ca11ed.(l)(m)    A  person  Ch.  vi.  1. 1. 
who  acted  merely  as  a  justice  of  peace,  though  his  name  be  on  p|!^qq^' 


the  back  of  the  indictment  as  prosecutor,  is  not  liable  to  an  ac- 
tion.(2)    The  plaintiff  should  also  be  prepared  to  prove  the(i)Syketi;. 
falsehood  of  the  charge  ;  and  if  the  bill  were  found  by  the  grand  P" ."^!Ii  „ 
jury,  he  roust  prove  that  there  was  not  the  least  cause  for  tlie  lOOi.* 
prosecutioD.(d)(n)    This  fact  of  the  want  of  probable  cause  can-  ,g.  ^.  j.^^^ 
not  be  inferred  from  the  mere  proof  of  the  defendant  not  having  v.  Pitfieid, 
appeared  when  the  indictment  was  called  on,  or  of  his  having,^  Vent. 47. 
after  commencing  the  prosecution,  declined  to  prefer  an  indict  (S)  Vide  Sa- 
ment,(4)  but  some  further  evideuce  must  be  given  by  the  pl&in- belti*i  sdk. 
tiff  before  the  defendant  is  called  on  for  his  defence  ;(5)  for  it  i^-  i'Lont 
must  be  recollected  that  the  proeecution  being  founded  on  the     ^*^^** 
oath  of  the  party,  such  oath  must  be  taken  to  be  true  until  the  (4)  Wftifii 
contrary  is  proved.(6)     Where  such  oath  has  not  obtained  credit,  ToUmp^ioL 
as  in  cases  where  the  bill  was  thrown  out,  it  seems  formerly  to 
have  been  considered  that  the  onus  of  proving  a  probable  cause  !iile^.a!!^llj* 
would  lie  on  the  defendant  ;C7)  but  in  the  later  decisions  it  has  ^  i^"^  ^^* 
been  held,  that  in  this  case  also  the  plaintiff  must  give  some  evi-  Mnd^Mses 
dence  of  the  want  of  probable  cause.(8)    Malice  is  necessary  to  ^^'^  ®'^^* 
support  the  action,  but  that  will  be  implied  from  the  want  off6)yideftnte« 
probable  cause ;  whereas  the  most  express  malice  will  not  pre-^^*°*^* 
elude  the  necessity  of  proving  the  want  of  probable  cause  where  (7)  ineiedon 
a  bill  has  been  found.(o)    If  it  appear  from  the  evidence  offered  \'f^^)g^ 


V, 


(m)  This  Mtkn  wHI  lie  where  t  erimimil  proeecation  wat  eommeneed,  althoagh  XfooZ''^ 
no  indiolmeut  was  preferred  to  the  grand  jury.    Shock  w.  JtPChetney,^  Featet'sTunni*  187. 
Bep,  507,  overruling  the  tame  case  at  ATn  Pnw,  2  Do,  473. 

Sed  vide  eootra.  (yDmcoU  v.  MBumey,  2  JVbft  &  M  Cord**  Rep.  54.— Ax. 
Ed. 

(n)  Where  a  nolU  protequi  it  entered  on  the  warrant  bf  the  tolieitor,  bat  no  or- 
der of  Uitcharge  it  obtained  fi-om  the  Court,  thit  it  not  tuoh  a  termination  of  the  pro* 
aeention  at  will  enable  the  party  to  maintain  an  action  for  a  mulieioiit  proteeatioo. 
SmUh  ▼.  Shackleford,  I  Mtt  ^  M  Cortft  Hep,  36.  £t  vide  Thomat  v.  J}e  Graf' 
fmreidy  S  Do.  143. 

A  fto/  prot,  entered  on  an  indictment,  it  no  bar  to  another  indietment  for  th« 
aamt*  offenee.  Commuftweatth  v.  Wheeler  eial.2  Matt-  Hep.  178.— An.  £d. 

(e)  In  Connecticut^  in  an  action  for  a  vexatiout  toit,  brought  on  a  Statute  of  that 
State,  at  grounds  of  special  damage,  the  plaintiflT  maj  also  shew  his  peculiar  situa- 
tion and  eincumstances,  at  tlie  time  tueh  tuii  wat  brought.  Mcholt  v.  Brvnmn§ 
9  Da^^e  Rep.  ill. 

Id  an  action  brought  for  a  malicjous  and  groundleit  action,  the  tpecial  eireum- 
ataiiees  of  malice,  opprettion  and  injurj,  mutt  be  tet  out  in  the  norr.  EUrinSon  t. 
Deacon,  Penning.  Rep.  160.  Parker*t  adm».  v.  Frambee,  ibid.  156. 

In  an  action  fatfaioe  imprisonment,  the  defendant  justified,  under  the  authoritj  of 
an  inferior  Court,  a  replieiition  that  tueh  Court  had  no  jurisdiction,  would  br  intuffi- 
oient,  because  it  do*  s  not  appcHr  on  the  face  of  thr  proceti,  und  it  would  be  too  late 
Coiliew  it  bj  Buj  artdenee  dehon  the  rceord.  WooHer  t.  Panmt,  MSrb,  Rep,  110. 

SQ 


^2  ACTIONS  UPOX  THE  CASB. 

Part  II.     bj  th«  plaintiff,  or  from  that  produced  by  the  defendant,  that 
pmeoutioM.  ^^^^^  ^^^  ^^t  a  probable  cause  for  the  prosecution,  that  ia  a  anffi- 
^^.^^^^^   cient  defence  to  the  action.    To  increase  the  damages,  the  length 
of  imprisonment,  the  eipenses  of  the  plaintiff,  and  the  circum- 
stances of  the  defendant,  are  also  proper  sabjects  of  proof. 
MaiieioQa       To  support  the  action  for  a  maticiouB  arrest,  the  plaintiff 
'^^  '      should  prove  the  a$davit  of  the  defendant,  either  bj  production 
of  the  original,  or  proof  of  an  office  copy.    The  former  seems 
iJowim^^*  to  be  the  best  and  safest  evidence/l)    He  must  also  proTe  an 
Bui. N. P.  14. examined  copj  of  the  writ  and  return;  and  was  required  bj 
Webbr         Lord  Kenton,  in  one  case,  to  produce  and  prove  the  Sheriff's 
Heme,  1  Bo«.  Warrant  under  which  the  arrest  was  made,(2}  though  when  the 
&  Pui.  M.      defendant  is  connected  with  the  writ  by  the  affidavit  of  debt, 
(2)  Uoyrt  V,   this  seems  hardly  necessary.     Having  then  proved  the  arrest. 
Cat.  174.      ^^^  plaintiff  must  next  prove  that  the  cause  is  ended,  either  by 
an  entry  on  the  record,  or  at  least  by  a  rule  of  Court  for  discon- 
v.  Havward,  tinuance  of  the  action,  and  payment  of  costs  under  it(S)     An 
4Camp.  2i4.Qp(]er  of  a  Judge  for  that  purpose  does  not  appear  to  be  suffi- 
(4)K:rkv.     cient.(4)     And  in  like  manner,  where  a  commission  of  bank- 
1E8**C    so  ™P^^J  ^'^^  ordered  by  the  Chancellor  to  be  superseded,  but  no 
writ  of  stipersedeaa  had  issued.  Lord  Ellenborouoh  held  the 
v}fo^^    order  not  sufficient  proof.(5)     In  this  case  also  he  must  prove 
aCunp. so.    that  the  arrest  was  without  reasonable  or  probable  cause;  for 
the  mere  circumstances  of  it  ultimately  appearing  that  nothing 
was  due  on  a  disputed  account  is  not  sufficient ;  and  where  the 
original  cause  was  referred  to  arbitration,  and  the  arbitrator  de- 
termined on  the  examination  of  the  parties,  and  inspection  of 
their  books.  Lord  Kenton  held  that  the  action  was  not  nuun- 

SEip.  38.  As  malice,  either  express  or  implied,  is  necessary  to  support 


It' An  aotioD  for  false  impruonment  be  broogbt,  for  taking  the  plaintiff  in 
oo  a  caae  in  wbicb  (he  costs  tire  by  miiuke  larger  than  those  aotuaUjr  awHrded,  the 
Court  will  give  leave  to  amend  the  .execution.  J3obne§  ?.  f¥iUUum,  8  Comet' 
Rep,  98. 

The  essential  foundation  for  this  aetion  is,  that  the  defendant  was  proaeciited 
without  probable  cause.   Ulmery.  Leland^  I  Grteni.  Rep.  135. 

To  support  this  aetion,  both  maUce  and  the  want  of  probable  caitee  must  be  eaCa- 
blithed  agamsi  the  defendant.  Munm  v.  Bupontet  al.  C.  C.  April,  \Sl\,M^  S. 
Rep.  S.  C.  2  Jirovme*a  Rep.  App.  42  Lyon  v.  Fox,  A.  PnuM,  S  BronnneUApp. 
67.  BeU  V.  Grahamy  1  JVb«  6f  M'  CorcPt  Rep.  278. 

The  question  of  malice  is  for  the  jury  ;  pt-obable  cattte,  ia  a  mixed  question  of  law 
and  fact,  and  what  circumatanee s  are  sufficient  to  prove  probable  cause,  are  to  be 
judged  bj  the  Court.  Whether  the  oiraorastances  which  amount  to  probable  eame 
are  proved,  is  for  the  jury.  Z^#fi  v.  Fox,  9  Brovnie^s  Rep.  App.  69.  Vide  Crabtrec 
T.  ffortm,  4  Minf,  Rep,  59.  Le^r^U  v.  Rlount,  1  TayL  Term  Rep.  123.— ▲«.  £a. 


ACTIONS  UPON  THE  CASE.  ^ao 

ui  action  for  slander.or  an  unfounded  prosecution,  so  a-fraudu-  ch.  vi  ■.  i. 
imt  intention  must  be  proved  to  support  au   actiun  lor  a.  d  ceil      ".  wii, 
properly  so  called.     Those  actions  which  are  founded  on  a  false  "^^"^^~ 
repreBenlalion  or  concealment  of  the  delects  of  any  commodity/''^"'"'" 
•old  by  the  defendaut  to  llie  plaioiiR',  have  been  before  spoken 
of.{iy'.p)     They  are  generally  cousidered   as  breaches  of  cun- 

[p]  Whrtki  petun  hii  uwpted  iniclii  minurBrKired  fnr  him,  he  maj  maiiiliiia 
ID  mffliua  sgiliiM  the  nwnuliitUiriT  fur  aii)  deuii  Bod  Iraud  in  ihi'  nurkinaiiiliip. 
Eteret' ^.  Gms  m  al.  I  Mat.  Sep   lul. 

TbJi  kcilCHi  EBn  be  aniDOMned  >thi;(her  forlheule  oK  prDiiiioni  or  Mhrr  nrlislei, 
Ip  iboK  auei  onl]-,  wbeie  *n  iiffirm>l4an  iir  re|ir«triiiiiiiun  nilfull)  I'mie  hai  been 

pqraiuii»g  hart  been  iciiull)  dcsriieil,  and  hvl  HuUigeiJ  a  lou  ai  iUiuiikc.  £iner- 
tmetal.^.  BnghamHaL  VtMait.  Rep.  \97. 

Ad  Kikw  ■ill  lie  for  the  adtaneini;  inonej  In  a  tMnkra|ii,  ttiih  inienl  to  envbls 
Um  to  obtain  on  a  credil,  gooda  shiefa  go  into  [he  |H)ni.'Uioii  oT  tbc  ItuUrr,  thii-igh 
the  itlkinoff  nerer  fancl  any  view  or  even  kftoii  ledge  ul  the  ilerendKat.  H'uidviKr  et 
aL  >  RabUru,  2  TyL  Rtp.  I. 

It  Hill  lie  fur  fjilarly  and  deoeiirnlly  afBrming  annther  lo  be  a  mHn  of  property,  bj 
«hkh  the  pluDfiffnaa  induced  tniniM  him    H'lw  T.  fVUcox,  t  Da/'i  Rrp.  23. 

An  aeiina  on  the  eiK,  in  the  natmt  af  dttal,  oill  lie  for  CiJit-  rcprraeiiuiioni 
bj  wonla  10(1  action!,  made  b;  ibe  dclendaiit  «ilb  inleiit  loileeeiTc,  wbet^liy  iha 

preacDtatioDI.  Rarl  i.  Tallmudgt,  1  Day'i  Rep.  3B1. 

A.  apiilied  to  iheplauiliB'ta  bui  goodi  on  a  cre.lit.  alio  atkuJ  (he  def.  ndantu  to 
thetolTeDof  U( A.  llie  dercndaQi  aii>*'ered,.l  vfu goad,  and  aigaadul  ani)  maa 
in  lAe  cauaiyfoF  Uuit  turn;  ihougli  hr  bad  al  ibai  lime  ■Jiiilgmeia  aicaiuu,  n..j|uic» 
A.  ID  be  iniolieiiti  tbe  pIniTiiiff  having  Uti  h>i  debt,  brought  an  aeiion  xgainii  ihe 
de[ciidaiilf..r/u'>e^  anJ  <&f,tr/i%  r.wiranfDdii^  ^.  t  and  .t  >u  held  ili.t  fraud 
or  deeiii  >ith  damage,  nitiiiiheia  good  eaoac  uf  actiuo.  Upfan  i.  Vail,  G  Johai. 
JUpAil- 

Alibough  the  affirmiUon  >*■  merelj  Terbal,  without  any  note  or  memortDdam 
in  writing  betiiren  tbe  (lariiei.  ibiii. 

&iJ  juere,  Wh'lh<r)ucha<iiwtiDa  will  lie.   }Vardt.  CenJer,  3  iJe,  S69. 

Tb(  d.oeiiiaihe^Iorihr  acijnn.aiid  tiie  pUmtilf  oiuii  protr  nciual Iraud  in  the 
ddendanl,  ur  an  iiiit-ntion  to  dece>v<-  the  plaimiff  by  Talar  rvprtuniatHifu.  Tmmg 
etal.  T.  Cffceff,  8  Do.  19.     Et  lule  Barnes  y.  Dnrry,  1.1  A.  »i. 

In  the  ikle  of  proiiiion*  lor  il'imcuw  uie,  (be  i.ndor  ii  bnund  lo  know  that  Lher 
■re  whotriomeanitMwnl.at  hia  peni  i  ami  if  they  ari^  not,  eaa^  lira  to  recover  il». 
inaget  for  the  deeeit.   fun  Bracklin  t.  Fmdu,ii  Johiit   Rep.Abti. 

Where  a  eoatraci  ol  wle  i>  rriiiwril  to  writing,  you  caiinot  luvintiin  an  Mlim  on 
■n  implied  •uraiii),  but  rouit  reaori  tu  an  aciuii  oT  di'scit.  ifiUm  T.  Manh, 
1  Johsa.  Rrp.  sua. 

Aapicial  aeiiiin  on  the  caie  in  tbe  nature  nf  dreeit,  will  lie  lor  reprcKnting  tlie 
errdil*l>dcharaetirof  k  niercha"t  [d  lie  what  Uii- del endinl  knew  w*ii  rilK.  or  Tor 
fnudultully  eoneealing  aba'  he  ought  UihaR  mealed.  Ruruey  v.  Lavrll,  I  .inch. 
A.  P.  Cat- 1 1. 

Anaeliiiool'drwit  willlieror  deccitTully  ■■tertingio  uninund  marr  to  bi-  a-iund, 
■nil  fraaduknllj  eacoungiug  the  plaiotiir  to  buy  her.  Irwin  r.  S/ienill,  Tai/l- 
B*p.\. 


Part  tL     tract,  and  where  the  assertion  is  unqualified,  th«  action  ia  main- 

**"**"'     tainable,  though   the  defendant  himself  were  mistaken.    Bat 

'  where  a  man,  on  being  applied  to  for  information  as  to  the  cir- 


Whcther  ID  ■ction  on  thr  cue  far  ■  deeeil,  be  nw'mtiiiuible  on  ■  paroiyate 
affirmation  or  icnnwnuiisn,  ■>  liithe  credit  and  rHponiibilitj  oT  ■  Ihird  pentn, 
-whercbf  ibe  pliiDiiTwu  iniiiwMl  loiruit  him,  n  ooowqaEnae  oT  vbieb  be  wBeriI 
a  loB;  aod  wbelhT/rauiJDr  aninlmtitn  todnanethc  iiltiniJIT,  on  the  part  of  [be 
derendaut,  or  ceUutitii  b«tireco  the  defendant  and  Meh  third  peraoo  mnit  be 
prOTed }  Want  t.  Ctnter,  3  Aim.  Rtp.  S69. 

Whei her  there  be  fraud  arnM,i>a  matlerof  fact,  and  ihejnrr'ill  decide,  ibid. 

An  aelJoD  oi  decrir  aill  no)  lie  apinit  ihe  plaintiAT  for  affirinln|  bitoarlf  la  be  a 
nuD  of  propertj,  when  hr  really  waa  inaolnnl.  Fuller  t.  Brown,  1  Tjrf.  B^,  3ST. 

Nn  aotinn  will  lie  agai"'!  ib>-  •endor  of  real  eUate,  for  falie  aod  fraaduleot  re- 
pretrniitiooa  it  10  the  quiliiyand  •iniaiiun  of  land,  both  oT  vbieh  are  open  In  Tier, 
ind  might  be  aern.  fHu-rmod  i.  S^dmm,  i  Dag't  Jtep.  ISI. 

In  an  aelion  on  tlitr  duc  in  the  nature  of  deaeii,  in  eipreaa  allegation  that  Un 
pliinliiTniade  tbe  Ji<>lrniitinn/<iIn-/y,/wfdiilFfU^,  or  krurwinglg  il  not  nestaau?; 
It  ii  tufficit-tit,  eipeeiiiLljr  iflrr  tf^rdier,  if  ilie  dec^antion  in  ila  conBludinp  paH  aaj, 
"oniito  iy  reaton  nfthi  laid  tiffrmnlitK,  l/iefilainliff'mu/alt^aadfranibiienl^ 
deceived."  Biainnt  v.  MalcalM  et  al.  S  Jilmt.  Rep.  iSO.  S.  C.  I  Jthu.  Sep.  iSi. 
Sed  vHle  Bacim  *.  Snma,3  BibbU  Rep.  31.  Simth  y.  .WSer,  9  Do.  Gil. 

In  an  aetion  for  ■  rieerii  in  aFllinR  to  the  plainiifT,  for  a  taloable  ennuderatioi, 

■Dendnned  in  tb>-  deed.  Tlie  purchaitr  delnadrd  hu  a  rigbl  to  Imi  the  deed  ai 
■  nnllilT,  and  nay  mainlain  an  action  on  Ihe  eaae  for  the  deeeil.  Ward^^.  F»*- 
Mcket<d  MJibju.  Rep.  335. 

For  t  fnuriulcnt  rrprrtenUtiDn  of  a  pniile^  a'nncied  toland,  lide  Jforrejldal. 
T.  Colden,  13  Do.  395. 

In  an  aelion  on  a  deceit  far  an  eichange  of  honn,  <he  plainiifl'  ailing  a  war- 
rani;  of  anendneu  on  Ihe  iiart  of  the  defendant,  ihe  defendBiii  ma>  ihev  bj-eri- 
denoe  ih-t  the  hone  reeeired  bj  him-*ai  alto  umoaad.  Mljait  i.  PuierUn,  4 
Tealu'  Rep.  5*8, 

Paiaing  a  note  to  J.  who  cannot  read,  and  aaiuring  him  that  B.  n  aetarity  Bpn 
it,  when  he  ii  do(  hi,  will  Hinain  an  aetion.  Decker  v.  Bardin,  S  Saiai.  Rep.  f79. 
Meei/tT  ».  Potter,  ibid  S86. 

An  action  of  deceit  will  lie  againit  an  infint  on  ■  vamntT  for  Ihe  «ale  of  a  borae ; 
■nd  eTpn  where  the  form  of  aelion  it  ex  cantradu,  and  the  •abatanoe  ex  ikSao, 
the  defenei  ofinfanej  will  noiaTail.  IVtrdy.  Pance.lJVtliaM'Cerd'MRep.lVT. 

Whenever  in  an  intercoorae  between  two  peraoni  relalne  lo  property,  one  ea«- 
eeali  a  material  faat,  whieh  he  alone  hat  had  an  opportonil;  of  knowing,  and  whidi 
he  it  bound  in  onntairnae  to  diielaie,  and  aueh  eooeealisenl  oeeuioni  a  loM  or  in- 
jnr*  to  the  other  party,  he  it  emitted  to  reoover  ao  indemnitj.  IV  Jfewbur^rt 
JUar.  »u.  Co.  T.  Oboertl  al.  ■  ^ott.  Rep.  iOH. 

If  an  aetion  in  Ihe  nanre  of  dwni  o/cnup^raq  he  brooght  againit  two  peraons, 
■nd  one  ia  aoquiiied,  and  the  olher  it  found  guiliy.  Judgment  thall  be  entered  apinM 
that  one,  and  tike  aoqaillal  of  the  oiher  forau  no  ground  lor  a  new  trial,  <r  in  aiii  il 
oTjadgment.  £a«tn  t.  ffwlfrnwt,  I  Tag!.  Term  Rep  SV. 

In  an  aetion  for  a  de«eit  in  aellii^  an  unaound  borar,  ilu  narr.  ihouM  allege,  ^. 
Iher  thai  the  Tcndor  Uaely  and  fraodulently  repreiented  the  liorae  aonnd,  or  that 
he  knew  b<m  to  be  oiuoabd,  and  rcpreaenled  him  aouod.  Baldain  y.  Wett,  Bar- 
din'e  Hep.  SO, 

If»rept«ietit*tianbe[ai[uiahoaeit  u  to  tb«  belief  of  »  penoomakiDf  it,aBd 
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cnmstances  of  another,  and  the  safety  of  trusting  him,  says  that  ch.  Vi.  s.  i. 
he  is  a  man  of  credit,  and  one  who  may  safely  be  trusted ;  and      Oect- it. 
it  afterwards  turns  out,  that  the  person  of  whom  he  so  spoke  '— ^— — - 
was  at  that  time  a  man  of  no  property ;  no  action  is  maintain- 
able on  this  false  assertion,  unless  it  be  proved  that  the  defend- 
ant knew  at  the  time  he  made  it,  that  he  was  giving  a  false  cha- 
racter of  the  person  respecting  whom  inquiry  was  roade.(l)  Even  0)  Puley  v. 
where  the  defendant,  on  repeated  applications  being  made  to  3  T.  Rep'.  51. 
him,  said  that,  to  his  own  hnowle4ge^[^)  the  third  person  was  ^Ty*'*'^^^' 
lady  of  considerable  fortune,  and  of  larger  expectations,  whereas  367. 
it  turned  out  that  she  was  a  mere  swindler ;  yet  as  the  defendant  .^^  ^^  ^^. 
really  believed  the  representations  which  she  had  made  to  him,t;  CreasT, 
and  had  been  himself  duped  by  the  appearance  she  made  in  the^^"^'^^* 
world,  the  action  was  held  not  to  be  maintainable ;  for  the  as- 
sertion of  knowledge,  when  taken  with  reference  to  the  credit 
and  circumstances  of  another,  means,  nothing  more  than  a  strong 
belief  founded  on  reasonable  and  probable  grounds. 

withoat  ooneealment,  such  a  penOD  woold  not  be  liable.    Barker  v.  Sutherland, 
AddU.  Rep.  123. 

In  an  action  of  deceit,  the  defendant  'may  giTc  in  eviilenee,  his  own  eharaeter. 
Rumeey  et  al.  ▼.  Lovellt  1  Artih.  A".  P.  Com.  17. 

jS,  being  a  roan  of  reaponttbUity,'boiTowed  of  B.  hit  brother  in  lav.  a  turn  of 
money,  and  as  seeurtty,  conveyed  to  him  by  an  abtoiote  deed,  a  valuable  real  estate, 
which,  according  to  the  understanding  of  both  was  to  be  re-eon veyed  on  the  pay* 
ment  of  the  money  borrowed.  C.  snd  D,  formed  a  conapiracy  against  A.  to  ruin 
him  in  business ;  and  in  pursuance  of  such  conspiracy,  applied  to  him  anil  proposed 
to  lend  a  further  sum,  of  which  he  was  in  want,  to  pay  J9*s  debt,  and  to  hold  the 
conveyed  property  as  security  for  both  sums.  They  then  went  t(f  B.  and  falsely 
mod  fraudulently  told  him  that  they  had  made  the  proposed  advances  to  A.  in  con- 
sequence of  which,  B.  conveyed  the  real  estate  to  them.  They  then  represented 
to  the  creditors  of  •^.  that  he  was  a  bankrupt,  and  advised  them  to  attach  his  pro- 
perty, in  eonseqocnee  of  which  his  ruin  was  accomplished.  U  was  held  that  A. 
could  recoier  against  C.  and  JD.  in  an  action  00  the  case.  BuUdey  v.  Storer,  2 
DayU  R^,  531. 

In  an  action  of  deceit  in  Me  nature  of  a  conapiracy,  the  acts  and  deelnrations  of  an 
alleged  particept  in  the  fraud,  cannot  be  admitted  in  evidence  to  the  jury,  until  a 
privily  between  bim  and  the  defendant  is  first  shewn  to  the  satisfactioif  of  the  Court; 
but  when  such  privity  is  proved,  the  roost  liberal  latitude  will  be  aNowed  in  shewing  the 
conduct  and  confessions  of  the  particept,  Windover  et  al.  v.  Robbint,  2  Tyl.  Rep.  1. 

In  an  action  for  a  conapiracy  to  deceive,  by  representing  ^.  to  be  a  man  of  pro- 
perty who  was  in  fact  a  bankrupt,  evidence,  that  the  defc-ndants  made  such  repre- 
sentations to  other  persons  than  the  plaintiff,  in  consequence  of  which,  such  persons, 
without  the  request  of  the  def«>fidants  recommended  A.  to  the  plaintiff,  whereby 
the  plaintiff  was  induced' to  give  him  credit,  is  admissible.  Gardner  v.  Pretton,  2 
JDoyV  Rep,  205. 

As  to  the  efff*ct  of  a  letter  of  credit,  jn  favour  of  third  penons  sgainst  the  writer. 
Vide  Eddmoeo  etal.  v.  Mell,  4  Dali.  Rep.  133.  LoMtrason  v.  Maton^  3  Cranch*9 
Rep.  493  RoUna  v.  Bingham^  ^  Jolm».  Rep.  476.  Rogen  et  al.  v.  fFamer  et  al, 
t  Do.  92.— Ax.  £d. 


SECTION  II. 


^ctiont  foundtd  in  neglii^ence 


Ptn  II.         We  had  occasion  in  the  last  lectioD  to  observe,  that  in  those 
Se^'  ,B»   cases  where  a  man   officiouslj  intermeddles  with  the  character 
_^^^___^  or  circum stances  of  his  neighbour,  the  law  implies  malice,  and 
that  the  onu»  is  cast  on  him  to  prove  his  innocence  ;  while,  on 
the  other  hand,  when  he  appears  to  have  acted  in  the  regalar 
course  of  buainess,  as  in  answering  an  inquiry  which  has  been 
made  bj  a  third  person,  or  the  like,  it  is  incumbent  on  the  part; 
Goraplaining  to  give  express  evidence  of  malice.     The  same  prin- 
ciple applies  to  those  actions  which  are  founded  in  negligence. 
If  one  man  keep  a  lion,  a  bear,  or  any  other  wild  and  ferocious 
animal,  and  such  animal  escape  from  his  confinement,  and  do 
mischief  to  another,  the  owner  is  liable  to  make  aatisfactioD  for 
the  mischief  so  done,  without  further  evidence  of  negligence  in 
him  ;  fur  everj  person  who  keeps  such  noxious  and  uselesa  ani- 
(itSLd.        vaa\a  must  keep  them  at  his  peril.(l)     On  the  contrary,  if  a  man 
Itijm.  15S3.  has  a  dog,  a  bull,  or  any  other  domestic  animal,  such  as  are  uin- 
all;  kept,  and  are,  indeed,  necessary  to  the  existence  of  man; 
no  action  is  maintainable  for  any  damage  done  by  each  animal, 
without  proof  that  tiie  owner  knew  that  he  was  accustomed  ta 
do  mischief;  for  without  such  knowledge,  no  negligence  or  fantt 
[9)tbiil.        it  imputable  to  the  defendant.(Z)    In  this  case,  therefore,  the 
Turn"  Silk  pI'ilit'B'  must  not  only  prore  the  damage  which  he  has  sustained, 
Afia.  1  L"ni  but  he  must  also  prove  that  the  animal  had  before  done  mlsdiief, 
S.c!°  ^^^  "'^^  ^^^  defendant.haringknowledgeofthatfact, permitted 

him  to  go  about ;  for  merely  keeping  him  in   his  own  yard,  for 
the  protection  of  his  premises,  in  the  night,  though  not  chained, 
(s)Bmkv.  will  not  subject  him  to  an  action. (3)    But  when  it  ia  proved 
IEb.  sob.    tl^*'  t'lB  animal  had  once  done  mischief  of  any  kind,  and  that 
the  owner,  after  knowledge  thereof,  permitted  him  to  go  at 
lai^e ;  he  will  be  answerable  for  all  other  damages  done  hj  him, 
though  of  a  different  kind  from  that  which  he  had  before  com- 
(4)  13  Hod.'   mitted  i(4)  and,  therefore,  where  a  dog  accustomed   to  worry 
^^*'  sheep  was  permitted  to  go  at  large,  and  afterwards  bit  a  horse, 

(5]  1 U.       the  owner  was  held  to  be  liable.(5)     So,  the  first  fault  being  in 
"J"^-      ■    tiie  owner,  in  permitting  the  animal  to  be  at  large  after  be  knew 
of  his  mischievous  disposition,  he  will  be  equally  liable  to  the 
action,  though,  in  the  particular  instance,  the  party  injured  has 
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been  negligent  or  ]niprudent,(9)    Thus,  where  a  person  trod  Ch.  yy.  «.  2. 
upon  a  dog  which  was  lying  at  the  owner's  door,  and  the  dog     ^''e^^^*^^- 
bit  him  in  consequence,  yet  itbeingproved,  that  the  owner  knew  •—"—*" 
ke  was  accustomed  to  bite,  the  action  was  held  to  be  maintain. 
able.(l)    And,  in  a  late  case,  where  a  dog  having  been  bitten (t)  Smith  v. 
by  one  that  was  mad,  the  owner  fastened  him  up,  and  a  child  |«J^*^ 
coming  near  him  irritated  him  with  a  stick,  upon  which  the  dog 
flew  at  and  bit  him,  in  consequence  whereof  the  child  had  the 
hydrophobia  and  died ;  Lord  Kenton  held,  that  the  father  might 
maintain  an  action  against  the  owner  for  the  expenses  of  the 
apothecary ;  because  it  was  the  duty  of  the  owner  to  have  de- 
stroyed the  dog  immediately  that  he  knew  him  to  be  in  danger 
of  so  fatal  a  malady,  or  at  least  to  have  kept  him  in  a  place  where 
he  could  not  by  possibility  have  done  mi8chief.(2)  ^)  Jon«tv. 

In  these  cases  there  was  great  negligence  in  the  defendant,  j^]?/^^/' 
bdt  where  an  action  was  brought  for  an  obstruction  in  the  high- 488,  S.  c. 
way,  by  reason  whereof  the  plain tiflPs  horse  fell  and  he  was 
hurt,  it  appearing  that  the  plaintiff*  was  riding  with  great  vio- 
lence, and  might  have  avoided  the  obstruction  with  common 
prudence,  the  action  was  determined  to  be  not  maintainable  ;(S)  (^)  ^^^^^T' 
and  in  another  action  of  the  like  nature,  where  the  plaintilPsreBt^rr.'ii 
gig  was  overturned  by  reason  of  his  horse  taking  fright  at  some  ^"^^  ^' 
rubbish  laid  in  the  road  by  the  defendant's  workmen,  but  it  ap- 
peared that  the  plaintiff  himself  managed  the  horse  unskilfully 
a  similar  decision  was  made  by  the  Court.(4)  W  F^over 

The  case  of  the  unruly  horse,  which,  being  driven  in  Lincoln's-  Taunt,  su. 
inn-fields  for  the  purpose  of  breaking,  got  loose  and  struck  the 
plaintiff^  was  determined  on  the  same  principle ;  the  action  was 
holden  to  be  maintainable,  because  there  was  a  degree  of  negli- 
gence in  attempting  to  break  a  young  horse  in  so  public  a  place;(5)  (5)  Michel 
but  had  it  not  been  for  this  negligence  the  action  could  not  have  s'l^'t.'k?/ 
been  supported  ;  and  therefore,  if  a  ship  be  navigating  a  public  i  Vent.  995. 
river,  or  a  carriage  travelling  on  a  (public  road,  and  notwith- 

(g)  Any  penoo  it  jttitifi«*<]  in  kiUinf  •  feroeioat  unci  dangeroat  dof ,  whieh  ii  pei^ 
nitled  to  hid  m  large  hj  iu  ovner,  or  eaeapet  through  negligeot  keeping,  the  ov- 
ner  having  nociee  of  iti  Ticioot  ditpoaitioa.    PtOnam  ?.  Poj/net  13  Johnt,  Rep,  31S« 

Any  ooe  it  justified  in  killmg  a  dog  vhich  bMbeea  bitten  by  nnother  mad  aniinal. 
ibid. 

Querv,  Whether  thit  vould  be  a  josUfieatioo  for  killiog  mofe  oieful  and  leta 
dangeroot  aoimalt.  ibid. 

TretpMi  vi  H  arndt  will  lie  for  killing  a  dog  let  to  mind  property,  if  there  be  no 
jotlifiable  eaute.  Bvwert  ▼.  Fitxrandolph^  Addit,  Rep.  915. 

But  vhere  the  dog  vat  a  nuitanee,  and  had  bitten  the  dafeodant,  the  Uw  will  al- 
low him  to  kill  the  dog.  iMcf.— AY.  Ed. 


Ptnli.  sUadiDgall  due  care  and  attentioa  in  the  person  iteeringtlie 
N'egligriiee.  gj,jp_  ^^  driving  the  carruige,  it  runs  against  another  and  dou 
damage,  no  action  lies  against  the  owner.  In  these  cases,  then- 
fore,  it  is  incumbent  on  the  plaintiff  to  shew  negligence  in  th« 
defendant  or  other  person  under  whose  care  or  conduct  hii  ihip 
or  carriage  was. 

Horses  and  carriages  being  generally  trusted  to  the  cart  oft 

servant,  the  vet-y  possesaion  of  them  by  such  servant  is  evidence 

that  they  were  about  the  business  of  the  master,  and  mikei  ium 

liable  to  an  action  for  any  injury  arising  by  the  negligence  of 

tt)lbH].         his  8erv«nL{l)     But  thia  is   not  conclusive  upon  the  defendtct, 

for  if  he  ^rove  that  the  horse  or  carriage  was  taken  out  of  the 

stable  by  the  servant  in  defiance  of  his  orders  to  the  cwtnrj, 

this  evidence  shewing  that  the  servant  was  not  then  in  the  dte 

employment  of  his  master,  discharges  the  master  from  the  gt- 

^)Senl>.p«rneral  liability  for  the  acts  of  the  servant;(2)  and  in  like  man- 

3  T.  Rep.      ner,  where  a  servant,  driving  bis  master's  carriage,  in  whicb  do 

^^-  person  was,  wilfully  and  maliciously  drove  against  the  cunige 

of  another,  it  was  held,  that  the  master  was  not  liable  for  tbii 

wilful  act  of  his  servant,  as  he  would  have  been  for  any  act  oE 

negligence   or  unskilfulness   in  the  regular  discharge  oF  bii 

(3)M'Mniiiaduty  i(3)  and  even  where  a  master  of  a  ship  was  on  board  it 

r^iT^M.    ^'  '-''"^  ''°  injury  was  done  to  another  ship  by  the  wilful  lui- 

conduct  of  a  sailor,  it  was  held  that  he  was  aot  «nswenble/4)(0 

(4)Ba*cher 

V.  Hoidttrun ■ 

1  TaUDi.  ses.  ^^j  j^^  ,,(^  ,j„  „^  ,j^  ,^^„  ^,  „„^,  ^  ,  ,,^,^  ^  nuiains  bitnari 
■giinit,  utd  injaring  inother,  the  dcrenduii  bimieir  beng  on  tbore,  ud  ■  pilM  <> 
board.  Snell  el  al.  t.  Huh,  l  Johiu.  Rep.  SOS. 

Quert,  V/beibeT  the  ovnen  of  ■  ihip  ire  liible  for  the  eondnet  of  ■  pOo*.  M- 

Trctpw  and  not  euc  ii  the  proper  iMjoii  to  rcei>Ter  dwDtgat  for  tn  njacT  *'** 
talned  b)  the  negligeni  driiing  of  the  dercDdunH  boru.  fFaidnn  f.  Sfffi ' 
Coxt't  Sep.  S31I. 

It  ii  proprr  igiin)!  the  nitater  of  i  renel  for  rannicjt  tlin>ii|h  ■  firiiin|  Mt.  Pt^ 
y.Muna,  1  SouM.  Rep.  61. 

IT  .4.  Kli  fire  to  hii  blloir  Udi^u  be  it  ■  r%ht  lo  do,  whi^  aoomDRHUa  W. 
ud  Greg  the  ■DodUiid  of  bii  DFighbaar,  no  ution  liri  igiiiDU  A.  obIcn  tbrn  >» 
(Ome  negligenoe  or  miioondaet  in  him  or  hit  tcnmX.  Clark  t.  Faol,  t  Mtu.  S^ 
3B9. 

One  hired  In  drifr  boraei,  n  Itebleoalf  for  nrtl'c'Tirri,  iiiiii  llfiilsi  W,  nr  '"" 
DbooadDst,  ttiehorihroof  proTlng  wbieh  liei  on  Ibe  driver.  AincWav-Wi' 
Cuvnt't  Eep.  108,— Am.  Eb. 
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SECTION  III. 


AclioniJoT  ditlurbartce,  4'f. 

In  actions  for  disturbances  ^nd  nuisanets,  tlte  plaintifT  must  Cb.  VI.  •.  3. 
prove  his  possession  of  the  land  or  huuae  which  han  been  injurec),  ,jui'n"u„I'o'^. 
ami  carry  his  evidence  of  the  state  and  situation  of  tlie  premises,  _, 

and  the  enjoyment  of  the  right,  as  far  back  as  possible ;(»)  forrt)LewuD. 
in  cases  where  there  is  no  actual  grant,  asage  and  prescription  r^™>'^' 
must  settle  the  right  of  the  parties,''/)  W»reeiur 

In  general  the  proof  of  twentj  jeara  undisputed  enjoyment  j^^^l^^    ' 
of  commons,  lights,  pews,  ways,  or  other  easements  appurte->i»2  Wilt. 
nantd)  to  a  house  or  land,  and  in  some  cases  a  much  less  time,     °"  *      '** 
will  be  sufficient  to  raise  the  presumption  of  a  prescription  or,2)D«rwin 
grant  ;(2)*  anil  if  >?.  being  possessed  of  two  houses,  sell  ooe  to  \viu  Sulad. 

•  llf.     Thuia  maa  mHj  throw  vood  lulo  Ihe  ili'i:i;l  Tor  ihe  purpme  ot'hiTing  it  eur. '>'"'■ 
t'isil  inlD  hii  houie,  mid  ii  nioy  lie  there  ■  reiianabic  Lime.    Conanomieallh  v.  Paii- 
more.l  Serg.  it  K.Refi.iW. 


So,  for  er 


■  vhirf  on 


Mhe 


torn 


compbic 


•nold.  3  realti'  Rep.  W. 

\ttani»Bl  «■•  not  ■Itoveil  Id 

Ljf  vfti  bcDeficul  lo  Ihe  pub- 


lio.  Ibid  T.  CaldaeU.\  Doll.  R-p.  150. 

An  lei  Inn  on  the  nue  We*  ■gHinil  him  abo  crteti,  *ni1  vhn  conlinuu  s  nainnu 
erninthj  inodivr.  Staple  i.  Spring n  oL  10  Mau.  Rep.  7S. 

Wbrre  ■  public  viT  ii  luiliiarullf  nbttrucird.mnj  indiiidnitl,  aha  h»  ocsiiion  to 
BM  It  in  ■  lK>rui  ■ay,  tnay  remoiF  Ihe  obiiruetion,  and  he  mi>r  enicr  upon  lb* 
land  of  the  pan*  erreiing  nr  nanlrnuinK  iheDb>tnic<ian,f<ir  tbn  piir]i(»'-  of  removing 
il,  iIoIdk  *a  Uliie  darna|[F  aa  ponible  to  ihc  aoil  or  the  buadinga.  TU  Inhaiilaiili 
efJinmddi.MCiiBach.XQMan.  Rep.  70. 

Tci  aupiiort  In  aatioo  on  ihc  cur  Tor  danuBri  occauoncd  by  a  cnmnion  nuiaancc, 
i(  iinol  ncoiaarf  tfaii  lh>  damage  iiiiiaiiKil,  thnuld  have  been  direcl;  il  ia  enough 
if  it  vai  eimiequeTitial.  Hnghet  >.  Beittr,  I  Bian.  Rtp.  463. 

loan  action  for  a  nuiuncehi  oTerflovingtheplaini'SHIanili,  lh(  damagra  oughl  lo 
be  comp'tr'it  lor  ihe  ilrmolliiOK  of  Ihc  thing  ereeted  ihal  oecaiiom  Ihe  nuitntiie  j 


n.B:i  af  au 


""«■■•  "I"!" 


■oiiig.   BraiBry  •.  ^nni,  3  Haym.  Rep.  399.— Aa.  Ed. 

{!)  A  ■  iRhi  of  waj  may  be  bt  i-ani  or  piTaoriplion,  awl  eonienie noe  gim  no 
right    .SfuftreejtT.  Kiagtl  JVtiU  U  MCord-i  Rep.WO.—Kt.^D. 

•  In  BralKi  V.  Shira,  fi  EatI,  31*.  Lnnt  Ei.tg^BoBODOi  aaiit,  Ibil  'wentj  jein 
clilniiTe  inj'.]  msDt  oC  water,  in  anjr  particular  maoncr,  affacili  a  counlutivc  pr«- 
3  R 
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Part.  n.  B,  and  the  other  to  C  one  purchaser  cannot  so  alter  his  house 
Djttarbance  ^^  ^^  obstruct  the  windows  of  the  other,  however  recently  ther 
^______^___  may  have  been  opened.(l} 

(1^  Drum-  ' 

™°t  K*  b"    •"™P***oii  of  right  io  the  party  to  enjoying  il.    But  leii  than  twenty  years  enjoyment 

Sik.'at  Wptt-™*y>°''  ™*y  ^'^^  aflbrd  tueh  a  pr^umption,  according  as  it  it  attended  wiih  eir- 

iQinster,  after  cumatHDOct  to  sttppoU  or  rebut  the  right.    In  that  eaae,  the  persona  ander  whom 

Easter  T.  32   the  defendants  etairaed^  had  eighty  years  since  ereeled  a  mill  on  their  lands^  and 

Geo.  3.  made  a  weir  to  divert  water  to  it  out  of  the  river  Irweli,  which  weir  had  been  at 

R?chards.''*     different  times  betore  1787,  i^nliirged,  and  thereby  a  greater  quantity  of  water  di- 

1  Price.  27.     Vt^ried  from  the  river.    In  1787,  the  plaintiff  built  a  mill  lower  in  the  stream,  which 

was  supplied  by  the  water  itot  Uien  taken  by  the  defendants  weir,  and  Uie  {daiatiff 

continued  to  enjoy  this  surplus  water  until  1791,  when  the  defendants  enlai^gcd  their 

wt-ir  and  made  other  works  on  the  river,  whereby  they  took  all  the  wstcr  IrdB  the 

plaintiff's  mill.    The  Court  held  tbe  action  maintainable;  and  Mr.  J.  L*b  BlaVC 

aaid,  the  trae  role  is,  that  if  after  the  erection  of  works,  and  tbe  appropriatioa  by 

the  owner  of  the  lant)  of  a  certain  quantity  of  water  flowing  over  it,  the  proprietor 

of  other  lands  takes  what  remains  of  the  water  before  unappropriated,  the  fii-at  men* 

tioned  owner,  however  he  might  before  such  second  appropriatioa  have  taken  to 

bimselt  so  much  more,  cannot  do  so  afterwards.  ' 

So  where  a  building  used  as  a  mait-hoose,  and  having  lights  sufficient  for  that 
purpose,  was  converted  into  a  dwelling-house,  and  soon  after warda  a  building  wm 
erected  which  darkened  the  windows.  Lord  Chief  Baron  Macdohaio  left  it  to  the 
jury  whether  there  was  sufficient  light  for  a  malt-house,  saying,  that  no  man  eoald 
by  his  own  act  suddenly  impose  a  new  Restriction  on  his  neighbour.  Mxrtin  v.  Ga- 
ble,  1  Camp.  M  P.  Cat,  323. 

Another  most  important  ease  has  lately  come  before  the  Court*  on  the  aobjevt  of 
water.  The  plaintiff  being  entitled  to  a  fishery  in  the  river  Ribble  g  and  the  defend- 
ant and  his  predecessors,  proprietors  oi  a  mill  there,  having,  till  within  the  last  forty 
years,  had  a  brushwood  weir  across  the  river,  near  their  mill,  at  which  weir  tbey 
bad  for  two  hundred  years  past  exercised  the  right  of  taking  the  fish  ;  in  the  year 
1766,  the  then  owner  of  the  mill  erected  a  aolid  stone  weir  two-thirds  aeroaa  the 
river,  in  lieu  ot  the  former  brushwood,  leaving  the  other  third  of  the  weir  ooropoaed 
of  the  same  materials  as  bel'orc.  No  objection  was  made  to  thia  alteration,  and  the 
veir  continued  iu  that  atate  till  1784,  when  the  remainder  of  the  brushwood  was  re- 
moved by  the  defendant,  and  the  stone  weir  carried  quite  across  the  river.  The 
weir  was  a  solid  piece  of  masonry ,  having  three  locks  as  the  former  wooden  wear 
"  had,  for  the  purpose  of  catching  fish  s  but  it  appeared  that  since  it  had  been  eoin. 
pleted,  very  few  fish  could  pass,  so  as  to  be  uken  in  that  part  of  the  river  where  the 
plaintiff's  fishery  was.  The  action  was  brought  within  three  months  before  the  ex- 
piration of  twenty  years  fttim  tbe  last  alteration.  The  juiy,  imder  the  directson  U 
the  Judge,  had  found  a  verdict  for  tbe  defendant ;  the  Judge  conceiving,  that  Ihoogh 
'  this  was  originally  a  nuisance  to  the  plaintiff's  fis)iei7,  yet  the  length  of  time  whioh 
had  been  sufft  red  to  elapse,  had  established  the  right  of  the  defendant.  The  Conit, 
on  a  motion  for  a  new  trial,  determined  that  the  direction  of  the  Judge  waa  wrongs 
Lord  ELLKKBoBoueB  observing,  that  by  Magna  Charu,  and  other  AoU  of  Parlia. 
ment,  the  erection  of  weirs  in  rivers  was  a  public  nuisance;  that  however  fveR% 
ytart  acquieMcence  might  Hnd  partia  where  private  rightM  onltf  are  ajfected,  get 
the  public  have  an  interett  in  the  euppretrion  of  pubUc  nidsancee^  though  ef  loiter 
9tttnding.\    No  objection  however  of  this  sort,  his  Lordship  said,  ooold  applj  to 


t  A  man  has  a  right  to  oae  the  water  which  flows  through  his  land,  but  not  to 
divert  it  t»  the  prejudice  o  tothera.  Maritt  v.  Parker^  1  Coxt'e  R^.  460. 
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In  the  same  manner  as  twenty  years  undisputed  enjojrment  ch.  vi.  a.  s. 
will  give  the  right,  the  same  length  of  adverse  possession  will  g^*J;Q*'jJjJJJ^ 
so  far  destroy  it  as  to  prevent  the  person  originally  entitled  ' 


this  eate,  when  the  aetioo  wai  oommeoeed  within  twenty  years  after  the  complete 
extension  of  the  atone  weir  across  the  rirer,  by  which  it  was  proved  that  the  pUin- 
tUTbad  been  injnred.  Wildi.  Sombyt  7  East,  195.  In  Vooghin.  fFinch,  9  B,  U 
A*  66S,  the  Court  held,  that  even  tweotjr  years  possession  of  water  «t  n  given  heights 
was  not  concltisive  hi  the  ease  of  a  navigable  ri%er. 


An  aetioo  wUI  not  lie  for  diverthig  the  water  of  a  river  from  ita  iisa J  oonrse  by 
ereetiog  a  mill  dam  above  the  mill  dam  of  another,  if  saffieient  water  be  left  to  work 
the  lower  mill,  thoogh  in  eonseqaeooe  of  such  ereetien  it  be  necessary  to  ran  the 
mill  dam  of  the  lower  mills  farther  into  the  stream,  and  the  difficulty  of  p-tting  logs 
to  the  lower  mills  be  increased  so  much  as  to  require  one  haml  more  for  twonty- 
five  logs.  Palmer  etaL  v.  MuUigan  etal,3  Ctdnm^  Sep.  307.  Et  vi<le  Sackrider  et 
al.  ▼.  Been  et  al.  10  Jehne.  Rep.  S41 .  Merritt  et  al,  v.  Bruekerh^et  oL  XT  Do.  d06. 

It  is  a  common  principle  of  the  civil  and  of  the  common  law,  that  the  proprietor 
of  land,  unless  restrained  by  covenant  or  custom,  has  the  entire  dominion  not  oo^ 
of  the  soU,bot  of  the  space  above,  and  below  the  aorface,  to  anj  extent  he  may 
choose  to  occupy  it  %  provided  he  so  use  his  Awn,  as  not  to  liyure  the  property,  or 
impair  any  existing  rights  of  another.  Thunton  v.  Hancock  et  al,  \%  Mau,  Rep,  280. 

Where  persons  have  an  equal  right  to  erect  mill  dams  on  a  river,  the  rubbish 
which  comes  from  a  newly  erected  upper  dam  to  an  old  lower  dam,  thoogh  it  be  aa 
inconvenience  to  the  lower  dam  of  about  two  hundred  and  fifty  dollars  a  year,  will 
be  damnum  ab9q%i€  injuria,  if  a  jury  have  found  in  lavoor  of  a  defendant,  and  it  ap. 
pear  the  floating  rubbish  of  the  defendant  be  lessened  by  the  erection  of  the  upper 
dam.  ibid, 

A*  granted  eighty-siz  acres  of  land  to  B.  reserving  the  streams  of  water  tod  tho 
aoU  under  them,  with  the  right  of  erecting  mill  dams,  and  all  such  part  of  the  land 
at  shall  be  overflowed  by  water,  for  the  use  of  mills  for  the  grantor,  and  B,  sold 
foKy  aerea  of  the  premiaea  to  C.  with  the  like  exceptions,  and  C.  erected  a  dam  on 
hispart  of  the  land,  by  which  the  land  of  B.  was  overflowed,  it  was  held  until  »f. 
exercised  his  right  and  erected  dama,  the  reservation  was  inoperative,  and  if  consi- 
dered strictly  aa  sn  exception,  woald  be  void  for  uncertainty.  Thampeen  v.  Qre^ 
g^ry,  4  Jehne.  Rep.  81. 

Where  a  company  is  authorised  by  an  Act  of  the  Legislature  to  cot  a  cAnal,  no 
action  will  lie  against  tliem  by  the  owner  of  the  land,  through  or  near  which  the 
canal  is  cut,  for  injuriea  to  bis  land,  arising  necessarily  from  the  act  of  making  it,  or 
fiom  ita  contiguity  {  the  defendants  having  proceeded  according  to  the  directions  of 
the  Legialature  \  but  thc^  are  liable  only  for  such  damages  as  results  from  their  ne- 
glect in  keeping  the  canals  and  embankmenU  In  9pair.  Steel  v.  Weetem  hdand 
JAtuigatien  Ce.  S  /cAnt.  Rep.  283. 

A  previous  occopao^  of  lapd  on  a  stream  of  water,  and  the  appropriation  of  the 
water  lor  the  purposes  of  a  mill,  doea  not  ^ve  such  a  right  to  the  stream,  in  ita 
whole  extent  above,  as  to  control  the  use  of  the  water,  so  as  tn  prevent  any  subse- 
quent occupant  from  using  or  detaining  the  water,  to  the  injury  or  prejudice  of  the 
first  occupant;  it  not  appearing  that  the  plaintiff  had  been  so  long  in  the  previous 
nae  and  enjoyment  of  the  stream,  as  to  afford  a  presunsption  of  a  srant  of  the  same 
beyond  the  bounds  of  his  own  Isnd.  Piatt  v.  Johaeen  et  al.  15  Johfu.  Rep.  913. 

Evtry  man  haa  a  right  to  erect  a  m'dl  upon  his  own  land,  an<l  to  use  the  water 
passing  through  his  land  as  he  pteaies,  profided  that  his  mill  it  not  so  conitmcUd 
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part.  11.  from  abating  the  nuisance,  or  maintaining  a  possessory  actioii 
mcTmilMnw.  ^^^  erecting  it ;  and  therefore,  where  a  common  has  been  ad- 
.___^  verscly  possessed  in  severalty  by  an  inclosare  during  that  time,(I} 


(1)  Hnwke  or  the  grantee  of  a  market(2)  permits  another  person  to  erect 
v.Bneon,  another  market  in  his  neighbourhood  without  objection,  and  such 
new  market  is  enjoyed  for  twenty  years,  neither  the  commoner 
^^l^^i^'t^  nor  the  owner  of  the  market  will,  after  that  time,  be  permitted 
SkM  u  Pui.  to  abate  th^  nuisance  or  maintain  an  action  on  the  case  for  the 
*^*  invasion  of  his  right.(ti) 

When  the  right  is  claimed  by  prescription,  (and  it  is  only  in 
the  case  of  copyholds  that  it  can  be  claimed  bj  custom,)  the 
evidence  must  go  to  shew  the  exercise  of  .the  right  by  the  occu- 
pier of  the  particular  land  to  which  it  is  said  to  be  appurtenant^ 

I  I  ^- *■ ■ " ■ — ■ ■ — — — ^,^__^, — ■ — . — — , — 

■ 

and  employed  as  to  injure  Ii'h  oeighbour's  mill,  Aod  that  after  oiiog  the  water,  be 
re'ami  the  •treaiQ.to  its  ancient  channel.  BeUteU  v.  ShoU,  4  IkJL  R^.  Sit. 

Where  the  pUintiflTolainied  the  privilege  of  a  water  coorsf,  which  the  defendant 

had  vexatioasljr  impeded,  the  Court  directed  the  jary  to  give  large  damages,  the 

plnhitiff^a  eoansel  agreeing  to  release  them  in  case  the  p'  ivilege  was  dolj  aeearetl  by 

deed.  Clyde  v.  Clyde,  1  T^aUe*  Rep  9^.  Jtum,  4  Ball,  Rep.  147.  S.  C.  hj  nnme 

.      of  WaOcer  ▼.  Butx,  1  Teatet^  Rep,  574. 

Where  A.  had  a  fulling  mill  no  the  same  stream  with,  and  above  JS*s  grist  mitt 
and  A*%  mill  had  been  erected  and  in  operation  for  more  than  twenty  years  after 
Jfn  mill  was  built.  It  was  held  that  A't  uninterrupted  enjoyment  of  the  stream 
nbove,  fov  that  length  of  time,^ad  givefk  him  such  a  right  to  the  water,  that  B. 
«ouM  not  raise  tais dam,  and  thereby  throw  back  the  water  upon  A*9  wheel.  Sher» 
vood  V.  J9urr  e$al,  4  J}iuf*$  Rep.  244. 

A  ntan  owning  a  close  b<iunded  on  an  ancient  brook,  may  lawfully  use  the  water 
thereof  lor  the  purpose  of  husbandry,  as  watering  his  cattle,  or  irrigating  his  doae . 
and  he-roa^  do  thi«,  either  by  dipping  water  from  the  brook,  and  pouring  it  upon  his 
land,  or  by  making  small  sluices  for  the  same  purpose ;  and  if  the  owner  of  a  dose 
be  dikmagi'd  tht  reby ,  it  Is  damnum  abtque  injurUiy  and  no  action  lies.  ^«s<an  ?• 
Alden,  8  Mom,  Rep.  ISS. 

In  an  action  for  obstructing  a  water  course  by  which  the  plaintiffs  meadow  was 
watered,  ft  api>eared  the  defendant  had  purchased  a  mill  with  notice  that  the  vewlar 
had  before  sold  the  meadow  in  question  to  the  plaintiff,  covenanting  that  the  plaintiff 
night  use  the  water  over  and  above  what  was  necessary  for  the  mil] ;  the  plaintiff 
obstiiicted  the  water  coarse ;  the  Court  recommended  the  defendant  to  secure  ta 
the  plaintiff  by  deed  the  enfeoffment  of  the  water  course,  which  he  refused ;  the 
plaintiff  bound  himself  to  release  any  damages  given  if  the  defendant  should  exeooCe 
such  a  deed,  and  the  jury  thereupon,  with  the  advice  of  the  Court,  found  daunts  to 
the  full  value  of  the  land.  Anon.  4  DaJH.  147. 

By  a  sale  of  mills,  tlie  water  of  the  race  will  pass ;  if  the  water  in  the  stream  be 
owned  by  ten  persons  whose  lands  are  on  opposite  sides,  and  they  agree  to  ereet 
mills  on  the  lands  of  one,  and  turn  the  whole  stream  to  the  mOIa;  it  is  an  appro- 
priation of  the  water  of  the  mills,  and  a  relesse  of  one  tenant  in  the  mill  will  pas 
bis  right  in  the  water  also.  Wetmwre  t.  White  et  al,  8  A.  Tork  Cat,  in  Er  S7.— 
Am.Bd. 

(tt)  ThwrtUm  ▼.  Ba7tC9ck,  12  Matt,  Rtp,  930.  Story  ?.  CWw,  ibid.  157.— 
Av.Eb. 
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for  evidence  that  all  the  tenaats  of  a  manor  have  enjoyed  it,  is,  ch.  vi.  ■.  s. 
in  auch  case,  not  admissible.d)     And  we  have  before  9een,(d)  i>j^"«:*>«nce 
that  in  these  cases  of  there  private  prescription  no  evidence  of  „.....^_^ 
reputation  is  received.(a;)    But  when  to  a  plea  of  a  prescriptive /|^  Wiitou  v. 
right  of  common,  the  plaintiff  replied  another  prescription  torage,4Esp. 
use  the  loctu  in  quo  for  tillage  with  corn,  and  until  the  carrying 
to  hold  and  enjoy  the  land,  the  Court  held  that  many  other  per-(^)  Aute,S8. 
sons  having  a  right  of  common  on  the  close,  evidence  of  repu- 
tation, might  be  received  of  the  plaintiflPs  right,  a  foindation 
being  first  laid  by  proof  of  the  enjoyment- of  it.(S)  (S)  Weelu  v. 

The  plaintiff  mutt  also  shew  that  the  right  is  to  the  extent  ^^s'^'^q^^.^'^' 
claimed.    A  person  who  has  a  right  of  way  to  hia  own  close  Appeodix  1. 
cannot,  when  he  purchases  a  close  beyond  it,  use  the  way  for 
the  purpose  of  going  oyer  his  own  close  and  thence  to  the  land 
newly  purchased  ;(4}  and  if  the  usage  has  only  been  to  go  with  (^)J|^°Kh<oa 
carts  and  hones,  this  will  not,  on  an  application  of  the  land  toLutw^iu. 
other  purposes,  necessarily  entitle  the  parly  to  drive  horned 
cattle  through  it,  though  it  may  be  evidence  of  such  a  right,  if 
fortified  by  other  circumstances.  (5 )(y)   «  (5)  Ballard  v. 

The  defendant,  in  answer  to  this,  may  shew  that  the  enjoy- ^^^"^l  ^^ 
ment  was  by  the  connivance  or  consent  of  on»  who  had  only  a 
temporary  interest  in  the  estate,  out  of  which  the  easement  is 
claimed ;  and  this  will  avoid  the  right  which  would  otherwise 
arise  from  the  usage.    Thus,  if  a  tenant  for  life  or  years  permit 
a  stranger  to  use  a  way,  &c.  through  a  close,  this  will  give  no 
title  whatever,  as  against  the  remainder  man,  who  ought  not  to 
be  bound  by  his  fraud  or  laches.(6)     So  if  the  usage  has  been  (0)  Bndbuiy 
merely  by  favour,  and  acknowledgf'd  as  such ;  as  if  a  small  rent  I'^iil'gi^Qnd, 
has  been  paid  to  the  defendant  for  it ;  or  he  has  locked  the  gates  t5s,d.  Vide 
when  he  thought  proper,  and  kept  the  key ;  or  done  any  other  whsoq, 
act  which  shews  that  the  plaintiff  did  not  claim  it  as  a  nsht  it?^^^*V  ^^* 

.,,  .  .  ,  *^      ,  *.!•«•■  Daniel  V. 

Will  be  proper  evidence,  on  the  part  of  the  defendant,  to  coun-Norih«  11 
teract  the  effect  which  the  usage  unexplained  would  produce.     fi«*^^2. 

In  these  cases  the  plaintiff  is  not  obliged  to  prove  any  specific 
injury  to  himself;  that  he  has  a  right,  and  that  such  rig^t  has 
been  vnlfuUy  invaded  by  the  defendant,  is  sufficient ;  for  if  he 
were  to  wait  until  he  could  prove  actual  damage,  the  defendant 


(xy  In  gpoerrf,  the  presamptioo  of  a  grant  ia  limited  to  pcrioda  analogout  to  thoae 
of  ih<  8Catai<-  of  LimiCationa,  in  eaaea  where  (he  Slaittte  doea  not  appl/.  Ricardv, 
WWiametal.  7  Wheat.  Rep.  59.— Am.  Ed. 

(jr)  Where  land  ia  granted  with  a  right  of  way,  the  rigbl  ia  appartenant  to  eTorj 
pan  of  the  land,  and  the  grantee  of  anj  part,  no  matter  how  tmaU,  ia  eoCilled  to  it. 
Wotwn  V.  Bkrtn,  1  Serg,  U  B.  Rep.  SST.— A«.  £». 
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Part  11.     ^  repeated  invasions  of  a  right,  which  can  only  depend  on 

Distarbance  ^gage,  might  hioiself  gain  a  title  which  could  not  afterwards  be 

*  successfully  opposed.(l)    In  actions,  therefore,  by  a  commoner 

ri^  Weill  V    2^1°^^  &  stranger,  proof  of  the  plaintiff's  right  of  common,  &nd 

watiiog,  3     that  the  defendant's  cattle  were  turned  thereon  by  him,(2)  or 

Hofawn't?^*  ^^^  ^^  ^^^  *^®  ^""^g  away,(3)  is  sufficient ;  but  if  the  action  be 

Todd,  4  T.  .  broujght  against  the  lord,  or  a  third  person,  who  puts  cattle  on 

*^^'  the  common  by  his  license,  the  plaintiff  must  also  prove  a  spe- 

(2)  Ibid.         cific  injury,  as  that  there  was  not  sufficient  common  left ;  at 

(3)  Pinder  v.  least,  if  the  defendant  prove  the  contrary,  it  will  be  an  answer 
^wisworth,  f^Q  4|je  action.{4) 

'  There  is  one  case  where,  though  the  form  of  action  is  trespass, 

i^-r^4T^'*  yet  the  proof  will  be  the  same,  and  governed  by  the  same  rules, 

Rep.rs.  '     as  the  above  actions  on  the  case ;  that  is,  the  case  of  a  fishery. 

Prima  facie  the  right  of  the  fishery  will  be  in  the  owner  of  the 

soil  ;{z)  and,  therefore,  the  first  point  will  be,  to  prove  property 

in  it ;  this,  in  cases  of  rivers  not  navigable,  is  in  the  owners  of 

(5)  Carter  V.  the  land  on  each  side,  to  the  middle  of  the  river  ;(5)  but  in  na* 

i^BiuT.siOS.  vig&hle  rivers  and  arms  of  the  sea,  the  presumption  is  that  the 

soil  is  in  the  crown,  and  that  every  subject  of  the  realm  has  a 

right  to  fish.    In  both  cases,  however,  the  prima  facie  right  may 

be  rebutted,  and  a  person  not  the  owner  of  the  soil  in  the  one 

case,  or  an  individual  in  the  other,  may  have  the  fishery  by  pre- 

(S)  Mayor  of  scription  ;(6)  and  as  usage  is  so  important,  proof  of  an  attenpt 

RichanUon    ^^  catch  fish,  though  unsuccessful,  will  be  sufficient  evidence  in 

4T.  Rep.  437.  an  action  for  disturbance  in  a  nevtral  fishery.(r) 

(7)  Patriek  v : 

Green  way, 

t  WHIiaraa's  (z)  The  owners  of  lands  on  the  banks  of  ihe  jS^sgueAoitiia  ha^e  no  exeloahe 
rai^^ki"'  ^^^  ^^  oomroon  law,  or  by  g;raot  from  the  proprietaries,  to  fish  in  the  river  imme- 
[346,  b.J  ^lately  in  front  of  their  lands,  bot  the  right  to  fisheries  in  that  river,  is  vetted  in  Che 

State,  and  eommon  to  alL  Ctacfvn  v.  Blazer  etal,2  Bum,  B€p.  475. 
The  Legislature  have  the  right  to  regulate  the  taking  at  fish  within  the  State,  and 

to  oblige  ail  persons  to  eonform  to  the  regulations  by  inlioting  penalties  for  the  vio- 

latioo  of  them.  Bumham  v.  Webster,  5  Mate,  Rep.  266.  JSfickerwn  v.  Bradteth 

10  Do.  218. 
By  the  principles  of  the  eommon  lav,  a  town  has  no  right  of  property  m  a  fishei7 

within  its  limits,  but  the  property  is  in  the  publie.    The  WMbUamU  of  Randnlpk  v. 

The  Inhabiiarat  of  Bramtree,^  4  Maes,  Rep,  3t5.    CooHdge  v.  WiOiam^  ibid. 

140.— Ax.  Ei>. 
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There  is  anottier  action  nn  tlie  case,  which,  being  governed  jf'jyon.pV 
by  a  rule  of  pleading  not  admitted  in  the  Tormer,  I  shall  men-  imicr. 
tion  in  a  distinct  chapter.     In  the  action  of  trover,  the  plaintiff  ' 

does  not  truly  slate  his  case,  but  is  permitted  to  use  a  fiction^ 
and  to  say  that  he  loat  the  goods,  the  value  of  which  he  seeks 
to  recover;  and  that  the  derendannt/ounii  them  and  converted 
them  to  his  own  use. 

The  general  issue  not  guiHy  is  the  plea  also  used  in  this  ac- 
tion, but  nevertheless,  the  plaintiff  is  not  put  to  prove  the  for- 
mal and  6ctitious  part  of  his  case.  He  must  prove  either  a  ge- 
neral and  absolute  property,  and  right  of  pussessiun,  at  the  time 
of  the  conversion,  (in  which  case  he  is  not  obliged  to  prove  any 
actual  possession  of  the  goods,  for  the  legal  possession  followB 
the  property  ;X1)  or  else  he  must  shew  that  he  has  a  special  U)  Bit.  N. 
property  which  renders  him  answerable  to  the  true  owner;  and  Kep.  m. 
that  at  the  time  they  came  into  the  defendant's  hands,  he  ''id 
also  the  actual  possession  of  them.(3)(a]  K  3s. 


[□)  II  «innot  be  mainlilned  but  b*  him  who  l>i<  ■  pn>|>crlf  in  the  Eoadi,  either 
^nrral  or  tpecial.  H'lilcrman  *.  Jtobiaum,  5  .Wiui.  Hfp.  303,  Luililin  v .  Lamtt, 
9i>o.l04.  IVarreni.Lclanii.iiid.  SOS.  HoUlikiii  t.  M' Pichar,  K  AAat.  B^. 
403 

Or  he  tauit  hnve  ihc  actual  poncNion  or  the  right  la  imoieiltilt  poncMioa.  Mar- 
!*«■..  Triialy  Church,  3  Scg.U  U.  Jlep.im.  Thv'f  i.  BurUng  tl  al.\l  Mint. 
Rep.iK.  Ardeial.'.  UanfitteadjS  Dag't  Jlfp  373. 

in  bh  lirc-titne.  Fmele  drfn.  T.  litvft.  B.ffnit.  Rep.  394. 

Wbure  a  ipecial  praprnj  ■  »ufflcie"t,  (iile  Kindrr  el  al.  i.  Slia-a  rl  al.  3  Mait. 
R,:p  aas.  Caldaelli.  E.jran,  S  Do.  S99.  /Tojrf  ..  flaj,  3  i)o.  «3.  LuiUerr. 
lAumtl.V  Dt.  104.  Giibi*.  Chiae,  tO  Do.  195.  Thorp  y.  Bio-hng,  11  Jolma 
Sep.  ns.  Schemrrham  t.  Van  Valkenbwgh,  Mil  S'29. 

When  goo-li  MFC  KJird  bj  iirme  a(  Irgal  proceu,  aiul  tre  in  Ihe  euMod]'  of  the 
Imr.lnner  will  lie  (o'  them,  Jen'urr  t,  JoUifr,  9  Johm.  JUp.  381, 

It  lie*  for  Willi  geiic  wWieti  hale  been  Uiaed  ind  hue  ilnyeil  ■■■f,  bat  Bithout 
regiiniiig  Iheir  nHlanl  libanj.  ..tmaty  t.  Flgn,  lUJaAni.  Hep   10*. 

In  in  ulHW  of  Iroier,  the  pliuiliff  niuil  ihe*  proi^ertj  in  hinuclf.  SMdm  T.  So- 
fir,  14  J«Aiw.  Oip.  SH. 
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But  a  person  who  his  not  the  right  to  the  immediitc 
BioD,  but  only  a  reversionary  interest,  cannot  muntaio 
,  tioD  ;  and  therefore  a  man  who  bas  let  hia  house  readj  fi 


TfOH^r  «i1t  lie 

r-r  tilk  cl»<1i.   Il-rucr  r.  Zatinger.  !  rtata'  Rip.  i 

A  JDidl  owner  t 

xnlcd  w«clniiv=  poueuioci,  nu;  ne  iloM.   7*™^ 

S  South.  Sep.  5M 

ll  1i^.  fb>  tutlx 

e.DdMrT7ine»w.jeor.M»ndinKmdBrowinf.    JVeJ. 

II  Ma„.  Brfi.  40 

Ll. 

nloiDcd  on  the  |k>iki»ib  df  t  ebiUel,  when-  it  ippei 

lillr  il    ill   »<:|ht 

,«nJ  the  pl.iuiiff  lu.8  onlf  ■  Woit.    Latp^ti.  M 

Tagl  Tern.  Rep.  187. 

Bui  it  nil;  ohm  oiie  h»  ilieBbwliiir  iqthl,  although  be  BCTcr  hid  U 
rion.  ^eCa^la<l.  Biillaelc,i  Bibfi  Ri^p.9n. 

ThJi  Mlinn  will  lie  Tor  |>rop(nj  lenrlrrsd  on  k  note,  hi  bToar  of  the  \ 
lh>  (FtidtT  were  lepl.  Aii:  t.  Atmitj-,  I  Aiwt'i  Aep.  SI. 

ll  •ill  lis  ipinit  ibe  drawer  at  i  note  wbich  he  gol  Dp  Ihm^li  lb 
third  pemn.  JVeltlettn  i.  Rigg;  Hid.  liS. 

It  will  lie  ohrn  brought  b]  the  ri|tbtrul  owner  of  poblie  Kcarilies,  i 
hne  been  deliitred  np  upon  ■  forged  onler.  Grimid  ».  Jiutd,  ibid.  2 

A  purehiier  Dt  one,  who  h*i  ■  tpecial  propeilT,  mijr  iniiiniiin  troTe 
Ibe  world,  except  ihe  right  owner.  Bughit  >.  Gila,  I  H^v.  Rep.  36. 

A  rigbl  of  privilege  in  ■  ctrpi  flora  not  give  ni^  en  inienst  ■■  will 


^ 


lion  of  thnr  p»rt>  which  are  pur 

h«e.l   Aylr.Sarbng.l  Cainei' R. 

»  Thit*ctionwi]l.>ollief<«-.»» 

otT.  Emirs,  3  DaU-R^fi.  51. 

Whether  it  will  lie  lor  ■  ihip 

Sinetelal.  ibid.  SI. 

Where  >  note  !■  piid  lo  one  of  die  p>vee>.  *nd  a  reoelpl  in  full  gi*< 

Ibroi.ilwiisht-ldlo  be  a  ihinjt  o 

r  no  »fu«  for  whieb  in  action  oT  tnJT< 

Dot  il  will  lie  for  »  note  in  Ihe 

<and<olt«Urtfper*M.  ibid. 

In  »iniie  c»«e«,  IroiT  ii  alone 

ihc  pmptr  aeiion.  In  nme  trapatt. 

caiei  troier  or  ireipait  ma;  b' 

o(m««rn,a}  br  brounbl  when- 

tule  afLin.iUI'o..i,  which  doc> 

not  incluJe  aeliaoa  of  trover.     Ferrii 

1  ifiKi{'(  Rep.  36S. 

An  aelion  Df/rerier  waiea  Ihe  tr 

laHfnlly  golten,  and  pmref.-di  lo 

recoier  damagei  f^  the  anlywlul  con 

in  Irtipaa,  damatei  n»}  b--  gi- 

t.  For  -b(  taking.  ffaU  v.  Maar,  Jtddi 

Quere,  Which  a  the   prober 

elion.lD  behnxightfarlheowDer.  r. 

goodarutollhehandaof  aih.,-< 

p.»on,iWd. 

tolrofer,  Iheplainliffmuuih 

Rffi.SSi.     Et  .ide  Cana-i.S, 

nVwrn.  7  Da.  S3S. 

b'^nce  t  iTCwert  in  Ireier  »etii  th-  |> 

for  in  the  di^fendanl.    i/ail^i 

adm,.  v.  Skull,  TusL  Rep.   1S3.     S. 

Rep.  139. 

A  reenter;  in  tir-ippn  il  no  b« 

r  to  iin  sctioD  of  trorrr,  dnien  the  n 

eome  into  question,  and  bei-ndecided  upon,  (6(d.  SedeoDU*.  jQhruone 

*er,  1  ^■>,a  ii  AP  Cord's  Hep.  I 

I  H  "\m 


TROVER.  4gy 

or  hired  his  goods  to  another  able  to  contract  for  them*  cannot    Ch.  vn. 
maintain   this  action   against  a  third  person  who  seizes. the    ^^^^r^ 
goods  ;(1)  but  where  the  person  to  whom  the  goods  were  let  was  «««_.. 
a  married  woman  living  separate  from  her  husband,  and  there- n)Gordentr. 
fore  unable  to  gain  anj  property  in  them,  it  was  held  that  Bttch^^^^^T• 
a  bailment  did  not  deprive  the  real  owner  of  his  action  of  tro- v.  bor,  i  t. 
▼er.(2)  **^  ^^• 

The  plaintiff  must  then  prove  a  conversion  by  the  defendant,  rs)  Smith  v. 
If  it  appear  that  the  defendant  gained  the  possession  of  the  fj E^fw 
goods  by  force^O)  or  that,  being  entrusted  with  them,  he  actu- 
ally converted  them  to  his  own  use;  as  if  a  carrier  draw  out^^^Q^^  5 
part  of  the  liquor  in  a  vessel,  this  is  of  itself  sufficient,  and  no  Mod*  ^1^ 
further  evidence  is  necessary  ;(4)  but  in  g^eneral  where  goods    *    '    '    * 
come  into  a  man's  hands  by  finding  or  delivery,  it  is  necessary  (^)^'^||*'^- 
that  a  demand  of  them  by  the  plaintiff,  and  a  refusal  to  deliverton.iStn. 
them  by  the  defendant,  should  be  proved  to  shew  a  conversion  S^.Jjr**'* 
by  him.    This  refusal  is  always  evidence  of  a  conversion,  unless  Ogden,  Cro! 
explained  by  the  defendant ;(5)  but  a  refusal  by  a  mere  servant^'*  ^^^* 
or  agent,  without  the  special  directions  of  the  defendant,  will  (5)  B.  N.  K 
not  make  him  liable.(6)(6) 


u: 


(6)Pbdi(mier 

V.  Dawsoo, 
•gainst  all  penooi  exeept  the  righirul  ovner,  it  means  a  posicuion  accompanied  1  Holt.  384. 
with  a  general  or  special  propertj,  whether  by  finding  or  a  bailment  from  the  trae 
owner,  ibid. 
In  an  action  of  trover,  iiUereH  on  the  value  of  the  chattels  from  the  time  of  conTer- 

aion  may  be  allowed  by  way  of  damages.  WUaon  et  aLv.  Comne,  8  Johru.  Rep.  880. 

In  an  action  of  trover ^  the  value  of  tlie  property,  and  compensalion  from  the  time  of 
demand,  most  be  the  measure  of  damages.    Bufird  t.  Farmeny  1  BayU  Rep.  873. 

The  measorc  of  damages  is  the  value  of  the  goods  at  the  time  and  place  of  coo- 
version.  Kennedji  v.  Strung,  14  J^me.  Rep.  188.  BaktwitCe  adm,  v.  Monro  et  oL 
Anth.  JV*.  P.  156.  Jacoby  et  al.  v.  Lauetatt,  6  Serg.  &  R,  Rep,  300.  LUUmiw. 
WMtaker,  3  Bibb's  Rep.  98. 

The  measure  of  damages,  in  trover,  for  a  note  is  its  nominal  value,  unless  that  be 
redoeed  by  shewing  payment  or  the  insolvency  of  the  maker  or  some  facta  to  inva- 
lidate the  note.  IngaOt  v.  Lord,  I  Cowefi't  Rep.  840. 

Trover  for  fraodnlentJy  obtaining  goods,  vide  Wooduerth  v.  JSmohs  15  Johau. 
R^.  186. 

In  an  action  of  trover,  the  declaration  need  not  state  the  price  of  the  things  con- 
verted, although  it  is  otherwise  in  detinue,  Pearpoint  v.  Benry,  8  Waeh.  Rep.  848. 

If  after  a  bailosent  of  goods  they  are  unlawfully  converted  or  detained,  detimm 
or  tromer,  and  not  replevin,  is  the  proper  remedy.  Meany  v.  Beadp  1  Maewfe 
Rep.  319. 

In  detinue,  the  plaintiff  must  prove  propertj  in  himself,  and  poaaesrion  m  the  de* 
fieodant.  Bwrnky  v.  Lambert,  1  Waeh.  Rep.  398.  Merrii  v.  Warmouth,  1  Bt^fw. 
Rep.  18.  Flamtre  v.  Gla»gvw,ibid.  188.  LewU  v.  WiOiame,  ibid.  150.  Armldy, 
SeU,  ibid.  396.  fValker'e  admt.  f .  Bawkini,  ibid.  398.— Ax.  En. 

Cotfoemonm 

(b)  liVhere  one  hires  a  bone  to  go  to  a  cerUin  pliee,  and  he  goes  bejODd  (hU 
38 
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4.93  TROVEB. 

Part  II.         The  defendant  may,  on  the  general  issue,  controvert  thef^ 

^trwr      ^^*  property,  by  shewing  a  better  title  in  himself,  or  in 

,  person  on  whose  behalf  he  defends  ;(c)  but  if  the  plaintiff  ha 

(lyArmory    possession,  a  mere  stranger  cannot  object  to  his  want  of  ^ 

Ts    '"Siii*^'  and,  therefore,  it  is  no  defence  to  prove  that  the  plaintiff 

found  the  property  ,*(i)  or  was  himself  an  nnceitificated  I 

place,  he  it  liabW  in  trowr  for  an  uniawfol  coDTenioa  of  the  hone.  Wht 
Wheehoright,  5  Man.  Rep.  104. 

The  idiDinion  of  defendant  that  he  had  the  gondt  and  hai  lost  them,  is  t\ 
evidence  of  oonvcnion  to  maintain  an  action  of  trofer.  Laplace  f.  Jhtpoix,  1 
Cae,  406. 

A  demand  of  payment  or  Mliftfactioo  generally  for  the  goods,  is  snffieieDt 
a  ease.  ibid. 

A  refusal  to  deliver  up  goods,  is  evidence  of  conversion.  iJudak  etoL^. 
Jofm».  Cat.  411. 

But  though  demand  and  refusal  be  evidence  of  conversion,  jet  if  a  oonve 
bepruved  in  apy  other  way,  it  will  not  be  necessary.  Bbrt^idy,  Cot 
Rep.  159.  I 

But  a  demand  of  a  horse  from  the  wife  or  servant  of  the  defendant,  and 
will  be  no  evidence  of  a  conversion.  Storm  v.  limngMton,  6  Johnt*  Rep.  4^ 

There  must  be  a  conversion  proved  before  the  commencement  of  the 
sale  afterwards  by  the  defrodant,  will  not  avail,  ibid. 

Where  the  defendant  promised  to  return  the  goods  to  the  pluntifT,  an 
done  it,  is  sufficient  evidence  of  a  conversion.  Durell  v.  Mother,  8  Joktu, 

If  a  fiMtor  pledges  the  goods  of  his  principal,  it  is  a  conversion.  JTenncdy 
14  Joknt.  Rep.  128. 

A  tortious  taking  is,  in  itself,  a  conversion,  and  no  subsequent  demand  'a 
in  order  to  maintain  an  action  of  trover.  FaningUm  et  al.  t.  Payne  ^ 
Rep.  431. 

If  one  have  goods  in  his  possession  belonging  to  the  estate  of  an  insolv< 
to  deliver  them  up,  on  being  demanded  by  the  assignees  uf  the  insolvei 
that  he  baa  a  lien  on  them  for  a  debt  due  to  him  by  the  insolvent,  it  is 
evidence  of  a  conversion  to  support  an  action  of  trover.  Jacoby  et  aL  w 
6  Serg,  &  R.  Rep.  300. 

One  who  receives  goods  to  keep,  and  re-deliver  to  the  owner,  but  de 
over  to  a  third  person,  or  suffers  him  to  take  them,  is  guilty  of  a  oonversi 
Tffood  V.  BuUi,  1  CvwerCe  Rep.  382. 

Demand  and  refusal  or^  prima  fade  evidence  of  conversion,  ibid. — A 

(c)  Storage  of  goods  need  not  be  tendered  by  the  owner  when  the  ate 
resolved  to  dispute  the  right  of  possession  on  a  different  ground.  M.urrc 
velt,  1  JlrUh.  JV.  P.  Co*.  73. 

So  where  the  captain  of  a  vessel  refused  to  deliver  up  goods,  assigtiini 
that  he  was  ordered  by  the  ship  owners  so  to  do,  and  made  no  obieciioi 
der  of  the  fif^igbt,  but  whether  enough  was  tendered  did  not  appenri 
the  captain  had  waved  any  tender  of  freight.  Judah  et  al.  ▼.  Kemp,  2 
411. 

Under  the  general  issue  the  defendant  may  shew,  m  Justification,  a  r 
for  rent  arrear,  under  which  he  entered,  distreined  and  sold.    Klint 
Cainee*  Rep.  875. 

He  may  shew  a  paramount  title  in  a  third  person,  witlioat  eonne 
with  that  person,  in  the  same  manner  as  an  outstanding  title  is  a  ^go 
ejectment.  Scftermerhom  v ,  Van  VoUcenbttrgh^  11  JoAiw.  Rep.  529 « 
Strong,  14  Do,  188.  Rotan  v.  fHeteher,  15  Do,  807.— Am.  £0. 
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rupt»  at  the  time  of  the  conversion  ;(1)  or  purchased  of  one  who     Cli.  vn. 
was  so  ;{2)  for,  as  against  everj  person  but  the  real  owner,  the    "^^JJJI^ 
possessor  has  a  good  title.    So  the  defendant  may  rebut  the  evi-  . 
dence  of  conversion,  arising  from  demand  and  refusal,  by  proving  ^^n  y^^y^^^ 
that  he  or  the  person,  on  whose  behalf  he  acts,  has  a  lien  on  the  F<ut,  7  T. 
goods  for  a  sum  of  money,  and  that  the  defendant  offered  to  de-  powier  v. 
liver  up  the  goods,  on  payment  of  it,  for  until  the  lien  is  dis-  l>>«n,  i  Bof. 
charged,  he  is  not  obliged  to  part  with  the  goods  ;(3)(</}  and, 
therefore,  in  such  case  the  plaintiff  must  prove  a  tender  of  the  ^^)J[^!?^^^ 
money  due.     But  if  the  defendant,  on  the  demand  being  made,  Peak^'k  N.  p! 
claim  to  retain  them  on  a  different  ground,  making  no  mention  ^^-  ^^- 
of  the  lien,  he  cannot  afterwards  object  that  the  money  due  to  (S)  Skinner 
him  was  not  tendered.(4)    The  defendant  may  also  shew  thatj  ^[Jjjj|^* 
the  goods  being  fairly  in  his  possession  were  accidentally  lost,?5){. 
as  if  goods  are  stolen  from  a  carrier,  or  he  otherwise  lose  them  ;GraenMch 
for  the  action  is  founded  on  a  wrongful  conversion  by  the  de- 1^**-  ^^  * 
fendant.  and  not  on  mere  negligence ;  to  recover  a  satisfaction  (4)  Betrd- 
for  which  the  plaintiff  must  resort  to  a  special  action  on  the  !?T^  ^ 

/.vr  X  Sill,  1  CMnpb. 

ca8e.(5Xe)  410.        ^ 

The  defendant  may  also,  on  the  general  isstie^  prove  that  he ...  j^^ 
is  tenant  in  common,  or  joint-tenant,  with  the  plaintiff  ;(6)  and  Johnaon, 
this  will  be  a  defence,  unless  the  plaintiff  prove  that  the  de-  b!n"f^4^' 
fendant  has  actually  destroyed  the  goods.    If  one  of  several  45. 
joint-tenants,  or  tenants  in  common,  bring  the  action  against  a  f^\  g  ^  p^ 
stranger,  this,  though  it  may  lessen  the  damages  to  the  amount  ^«  3^-  Brova 
of  the  plaintiff's  share  on  the  general  teeutSJ)  will  not  defeaLtskikrslo!' 
the  action,  unless  pleaded  in  abatement(/}  rr^  b  n  p 

-. , — ^35. 

(</)  The  right  to  retiin  goods  for  freight,  grows  oat  of  the  osage  of  tnde  ;  end 
does  not  exist  where  the  parties  hate,  by  their  Rgreement,  regulated  the  time  and 
manner  of  paying  it,  espeeially  where  the  eargu  is  to  be  delitered  before  the  time 
fixed  for  the  payment  of  the  freight.  Chandler  et  al.  v.  Bdden^  18  Johu.  Rep,  157. 

A  faetor  has  a  general  lirn  for  his  oommissHms  aod  a<Ivanees.  UrquhaH  ▼. 
M'hfer  ef  a/.  4  Johu,  Rep,  103.  Peuch  ▼.  JXxon^  1  Ma»on*t  Rep.  9.  JiUen  ▼• 
Moggwre^n  Mom  Rep.  \90, 

Bat  a  mere  ereditor  happening  to  hate  in  his  possession  specific  srtieles  belong- 
iog  to  his  debtor,  has  no  lien  upon  thf  m.    ,^Uen  v.  Magguire^  15  Man,  Rep,  400. 

As  to  stoppage  in  tranntu,  vide  Scholfield  v.  Bell,  14  Do.  40.— Ak.  Ed. 

(e)  If  a  trespasser  take  a  ehattel  into  his  own  possession,  aod  the  owner  ane  and 
reenver  damages  for  the  speeie  ehattel  so  taken,  the  rreovery  and  exeoation,  wiU 
change  the  property  by  operation  of  law,  00  the  principle,  that  eobtiiopretii,  en^ 
tieau  loco  habiiur,  vide  CurtU  r.  Groat,  6  Johne.  Rep,  168.  Bette  et  aL  v.  Lee, 
5  Do.  d48.— Am.  £0. 

(/)  An  aetioQ  of  trover  eaonot  be  sosUined  by  one  tenant  in  eommon  agaimt 
bit  eo-CenaDt,  imleM  the  property  be  destroyed.    WebO  r.  Danforth^  X  Day*9  Rep, 
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Part  n.     in  it.    Id  this  latter  case  he  waves  all  other  trespuseSi  and  will 
^repC!Sj!°**  not  be  permitted  to  give  evidence  of  theni.(l)    In  general  4e 
__.,,^^^  declaration  should  state  all  the  acts  which  the  plaintiff  intends 
1)  Vidi'Boi.  to  give  ID  evideDce,  otherwise  the  defendant  might  be  taken  by 
.  P.  86.       Burprise<(A)    There  seems  formerly  this  distinction  to  have  beep 
(8)  Vide.  6     made,  viz.  that  where  there  were  distioct  trespasses  the  pUintif 
n^tu^*     ^^^^^  ®oly  give  evidoDce  of  that  which  was  stated  on  the  re- 
cited. Peake'icord  ;  but  that,  where  there  was  one  continued  trespa8s,(2)mat- 

Ca».  3d.  edit. 

65,0.  (a)  — — — ^ 

againit  the  peraoo  ao  eotertDg  coder  eoloor  of  title.  Sjfoti  ? .  fVood^  iMnt.  Stp. 
150. 

So  if  a  pcrtoo,  haTing  a  legal  right  of  entiy  on  land,  enter  byfiroe,  though  he 
maj  be  indicted  for  breach  of  the  peaee,  yet  he  ia  not  liable  for  a  private  wtioo  of 
tretpasi  at  the  Miit  of  the  peraoo  who  has  no  right,  and  ia  torned  out  cf  ponenioi' 

Id  tbii  action,  the  plaintiff  may  gire  m  evidence,  onder  the  general  iwie,  tti!*" 
freehold  in  himaelf.  The  Proprietsn  ofMmum  Greta  Beach  v.  R^gen  1  .Mm. 
Mep,  159. 

If  the  defendant  pleads  Uberum  tenemaOum,  the  plaintiff  cannot  rt^dev^^ 
ma  propria,  but  most  traverse  the  title;  otb<>rwi3e  if  the  defence  be  set  op  by  v>J 
of  exeute,  and  not  w  Juttification,  B}/aU  ▼.  Woed^  4  Joknt,  Sep.  150.  Vile  M 
V.  Abel,  1  Boot*t  Rep,  549. 

Letting  land  upon  shares  for  a  single  crop,  does  not  amount  to  a  leaw  of  the  \vA^ 
and  the  owner  alone  can  bring  trespass.  JBradUh  r.  Sehenck,  8  Johnt.  Rep.  U^* 

A  person  cannot  bring  trespass,  unless  he  has  the  actual  or  cenitruelive  pou^ 
eion  of  the  goods  at  the  time.  Putnam  ▼.  VFyley,  Und,  3S7.  Dunham  f.  SnQfW- 
eant,  11  Johne.  Rep.  569. 

Bare  posoeiaioD  of  a  chattel,  is  sufficient  to  maintain  trespass  i^inst  a  wroogdoer. 
Hoyt  ▼.  GehUm  et  al.  IS  Ho.  141.  S.  P.  in  Er.  Und,  561. 

If  a  person  having  tiil^^  to  land,  enter  with  force,  he  Is  not  liahle  to  as  astiao  of 
trespass.  Ivee  v.  loei,  IS  Ho.  955. 

Trespass  will  not  lie  for  an  act  done  under  process,  valid  on  the  face  of  it,  lod  l^ 
golarly  issued  by  a  Court  of  competent  jurisdiction.  Luddtngton  v.  Peck,  i  Ow< 
Rep.70Q. 

In  an  action  of  ejectment  it  is  no  bar  that  the  title  of  the  land  demanded  wii  de- 
termined between  the  same  parties  in  an  action  oTtrespass.  C<nne9  t.  JRrjfor,  IH' 
Jtep.  S95.  , 

Where  a  trespasser  takes  a  chattel  into  his  own  possession,  and  the  owner  ntfi  Cv 
and  recovers  damages  for  the  specific  article  so  taken  and  detained,  the  property  n 
the  chattel,  is  by  operation  of  law  changed  and  transferred  to  such  ticipatr.  Op* 
tit  V.  Groat,  6  Johne.  Rep.  168. — ^Am.  Ed. 

{h)  Where  a  trespass  is  laid  with  a  continuando,  the  plaintiff  may  give  evideoee 
of  divers  acts  of  trespass  within  the  continuando,  but  if  be  travels  out  of  it,  be  D«t 
select  one  act  and  rest  opon  that.  JoraUmon  v.  Pierpont,  1  Jinth.  JV*.  P.  Cat.  ii. 

Where  an  entry  is  followed  by  an  ouster,  the  party  can  recover  damagei  oolf 
for  the  mere  trespass  or  entry  ;  but  if  he  makrs  a  re-entry,' and  lay  bis  aotioD  vi* 
a  coittinuando,  he  may  then  recover  damages  for  the  metne  profit  or  sobK^o^*^ 
acts  as  well  as  the  trespass.  Cate  v.  Shepherd,  iJohne.  Cat.  9T. 

In  the  narr.  in  trespass  for  an  assault  and  batter^',  the  plaintiff  may  allege  Diof 
things  by  way  of  aggravation,  which  woald  not  of  themselves  form  a  caoie  of  actifio* 
J7orron  v.  Monk,  1  Mronme't  Rep,  65.— Am.  Ed. 
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ters  which  were  not  stated  might  be  given  in  evidence  under 
the  afia  enormia  alleged  in  the  declaration.  The  former  cases 
proceeded  principally  on  the  idea,  that  matters  which  would 
stain  the  record  by  their  indecency,  need  not  be  alleged  ;  and 
therefore,  where  trespass  was  brought  for  breaking  the  house, 
the  plaintiif  was  permitted  to  prove  in  aggravation,  that  the  de- 
fendant while  there  debauched  the  plaintiff's  daughter.  At  the 
time  of  this  decision  it  was  generally  understood,  that  no  action 
would  lie  for  the  latter  injury,  unless  as  an  aggravation  of  the 
other;  and  therefore  the  Judges  might  be  inclined  to  strain  a 
point  to  let  in  evidence  of  that,  which  was  substantially  and  in 
truth  the  cause  of  action.  But,  in  more  modern  cases,  it  has 
not  been  permitted  to  a  plaintiff^  who  complains  of  an  imprison- 
ment of  his  person,  ti  show  that  he  was  stinted  in  hin  food(lJ,  or 
that  he  citught  an  infectious  distemper,(2)  without  alleging  one 
as  part  of  the  trespass,  or  the  other  as  the  consequence  of  it 
Still,  however,  the  plaintiff  may  prove  any  fact  accompanying 
the  trespass,  indicative  of  the  motives  of  the  defendant,  and 
which  could  not  be  considered  as  itself  a  trespass,  for  the  pur- 
pose of  showitag  malice  in  the  defendant ;  and  therefore  in  an 
action  for  breaking  and  entering  the  plaintiff's  close,  and 
searching  therein  for  game,  the  Judge  permitted  the  plaintiff  to 
prove  that  the  defendant,  being  a  member  of  Parliament  and  a 
magistrate,  had,  on  being  warned  off  the  land,  used  very  intem- 
perate language  to  the  plaintiff,  and  threatened  to  commit  him, 
and  the  jury  having  given  500/.  damages,  the  Court  of  Common 
Pleas  refused  a  new  trial.(3) 

If  an  act  be  committed  by  the  defendant,  which  unexplained 
amounts  to  a  trespass  ;  or,  if  in  replevin,  he  insist  on  his  right 
to  take  the  goods,  he  must  justify  or  avow  the  trespass  or  tak- 
ing on  the  record,  before  any  evidence  can  be  received  in  justi- 
fication of  it ;  but  where  the  act  itself  without  explanation  ap- 
pears to  be  no  trespass ;  as  where  the  defendant  was  a  mere 
pound-keeper,  and  as  such  received  the  plaintiff's  cattle  from  a 
third  person,  the  general  issue  is  sufficient.(4)  There  is  one 
case,  however,  where  that  which  prima  facie  appears  to  be  a 
trespass,  may  be  justified,  on  the  general  issue ;  and  that  is, 
where  the  land  is  the  freehold  of  the  defendant,  or  of  another 
by  whose  order  he  entered,  for  here  he  does  not  enter  on  the 
property  of  the  plaintiff,  who  is  himself  a  trespas8er.(5)  Actual 
possession,  or  receipt  of  rent,  is  prima  facie  evidence  of  title. 

In  actions  of  trespass,  where  a  right  is  claimed  to  an  incor- 
poreal hereditament,  which  must  arise  by  grant  or  prescrip- 
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Part.  n.     tion  ;(t)  the  defendant  it  obliged  to  state  his  title  particularly. 
^M*5eTin.     ^^  cannot,  as  in  actions  on  the  case,  rely  barely  on  his  posses- 
,^___^  sion.     In  general  such  right  is  claimed  bj  prMcription ;  and 
(i)8Atk.  137.  where  the  usage  has  been  as  long  as  anyone  can  remember, 
such  plea  will  be  supported ;  for  posterior  usage  is  evidence  of 
the  antecedent  right  ;(1)  and  therefore  a  jury  will  be  directed 
to  presume  that  it  has  existed,  from  the  commencement  of  legal 
memory.    But  in  cases  where  the  origin  of  the  \isage  can  be 
traced,  as  if  a  right  was  never  exercised  till  within  the  last 
twenty  or  thirty  years,  though  the  uninterrupted  exercise  of  it 
for  that  time  may  be  sufficient  to  presume  a  grants  yet  it  will 
not  support  an  immemorial  prescription.    In  these  cases,  there- 
fore, a  practice  has  been  lately  introduced  of  pleading,  in  addi- 
tion to  the  prescriptive  right,  a  grant,  abopt  the  time  when  the 
^^*^S^  commenced,  from  the  person  then  in  possession  of  the 
ii.Bi'^Kikinitn.land,  and  that  such  grant  has  been  lost  by  accident.(2}    The 
sT.Rrp.isi.pi^i^  must  name  the  person  who  is  supposed  to  have  made  the 
(d)  Hendy  v.  grant,  for  a  general  statement  that  the  date  and  names  of  the 
WEwr^s'   P****'®*  ^^^  unknown  will  not  be  sufficient  ;(3)  but  when  the 
grant  is  properly  pleaded,  twenty  years  undisputed  possession 
i*  wnwo^"  will  be  sufficient  to  presume  it,(4)  and  the  defendant  by  this 
3  Eut^  294.    mode  of  pleading  has  every  advantage  which  he  would  have,  if 
plaintiff,  in  an  action  on  the  case,  k) 

When  the  defendant  pleads  a  special  plea,  and  issue  is  joined 
upon  it,^the  party  alleging  the  affirmative  must  prove  his  case. 
But  it  behoves  those  who  conduct  a  cause,  on  the  part  of  a  plain- 
tiff in  trespass,  to  be  particularly  careful  that  the  pleadings  are 
80  framed,  as  to  bring  the  real  case  before  the  jury;  for  where 
a,  defendant  pleads  a  justification,  and  concludes  with  an  aver- 
ment that  it  is  the  same  trespass,  and  the  plaintiff  traverses  the 
cause  of  justification,  if  the  defendant  has  any  such  right  or  ex- 
cuse, as  that  mentioned  in  his  plea,  he  will  succeed ;  for  the 


(t)  TrespiiBS  vi  et  artais  will  oot  lie  for  the  disturbanee  in  the  enjoyment  of  an  in- 
corporeal right,  but  the  proper  remedy  is  an  action  oo  the  eaae.  Wetmmr  ▼.  ^a- 
6mMn,8  Can,  Rep,  599.-^ Am.  Ed. 

{k)  In  Qmnectiaa,  Torty  yean  oninternipted  poneaiion  of  a  highway,  is  evi- 
dence that  it  waa  originally  laid  oot.  Canday  t.  Lambert,  8  RootU  Rep.  173. 

8o  Jlfieen  years  oninternipted  poaseasion  oT  a  highway,  wUl  be  a  bar  to  the  Covn'l 
reeoveriog  it  for  a  highway.  IMchfield  t.  Vdlm^  ibid.  8S8. 

A  grant  of  lands  ander  navigable  watera  to  the  owners  of  the  adjacent  aoil,  wOl 
not  be  presnmed  withoot  eviilence  of  long  ezolnsiye  possessioo,  and  ase  to  warrant 
OTcha  presumption.  Palmer  ▼.  Hickty^John; Rep,  ISa.  Vide  Tmmff  ▼.  AnsAmt, 
1  Bar.  &  MMen,  Rep,  148.— Ah.  Es. 


TRESPASS  AND  BBPLEVm. 

pl&intiff  vrilPnot  be  permitted  to  give  evidence  of  inj  other    ch.\ 
trespua.  thoag;h  anch  in  hct  were  the  real  c&use  of  action.    If  ^''"' " 

the  trespus  were  committed  in  a  place  not  named  in  the  decia- 

ration,  and  the  defendant  plead  libenim  lenemenlum,  the  de- 
fendant may  apply  his  plea  to  any  other  place,  in  the  lame  pa- 
rish, of  which  he  is  ieised  ;  and  to  enable  himaelf  to  prove  the 
treapaas  to  have  been  committed  where  it  reaMj  was,  the  plain- 
tiff  must  make  a  nea  assignment,  particularly  describing  the 
locus  in  quo.{l)    So  if  a  larger  trespass  were  committed  than  is 
mentioned  in  the  plea,  or  thaa  was  necesoary  for  the  enjoyment 
of  the  right  plaimed  ;  or  another  trespass  were  committed  at  a 
differeat  time !  the  plaintiff  will  be  estopped  from  giving  any 
evidence,  unless  he  state  tiiese  in  a  new  assignment,  the  nature  Vide  W 
and  occasion  of  which  is  welt  explained  by  the  learned  editor  of],'*^\gj 
Saunders's  Reports,  who  collects  and  arranges  the  nomerous  cases  -^sTk  m 
which  are  to  foond  on  this  sabjecL  ^^  3_ 


(/)  Whcrr  tht  tovnihip  ia  vhieh  wk 
lbr«  Ihe  briopi^  Ibe  Klian,  itar  treipui 
pati  towMhip.  Benaiulet  t.  C'vckea, 


thr  laeut  in  gu»,  hat  been  •ubdiiidr']  be- 
may  be  liiil  la  bale  b«pn  done  in  ilw  oc^ 
Ci^HM'  Btp.  1S7.— Ax.  Eb. 


(  008  ) 


CHAP.  IX. 


OF  THE  EVIDENCE  IK  THE  ACTION  OY  EJECTMENT. 


SECTION  I. 

Of  the  plaint\jp9  evidence  in  generoL 

Part  II.  In  the  actioD  of  ejectment  the  defendant  is  obliged,  on  his  be- 
"  ^^'  ing  permitted  to  defend,  to  enter  into  a  rule  to  confess  the  for- 
mal and  fictitious  part  of  the  case ;  viz. the  lease  to  the  plaintiff; 
that  he  entered  into  possession  of  the  premises ;  and  that  the 
defendant  ousted  him.  Under  this  condition  he  is  permitted  to 
plead  the  general  issue ;  and  on  that  plea  the  title  of  the  par- 
ties is  the  only  matter  in  controversj.(a) 


(a)  Afler  a  judgment  by  dt^fault  against  the  catual  ejector,  the  landlord  may  be 
let  ID  10  appear  and  defend.  Jackson  ex.  d,  Cantine  et  al.  ▼.  Stiletf  4  John$.  Hep,  4S9. 

In  order  to  be  admitted  as  a  defendant  in  tm  rjt^ctment,  a  privity  most  be  shevn 
between  the  applicant  and  tenant ;  it  is  not  enough  for  the  party  applying  to  fwear 
he  claims  title,  and  has  a  real  and  substantial  defence.  Jackson  ex.  d,  ffmierr, 
JWEroy,  1  Comes' Hep  151. 

A  privit}  of  interest,  and  not  the  receipt  of  rent,  is  the  proper  test  of  the  land* 
lord.  Witner  etal.y.  Wilcocks  ei  al.  Col.  £^  Cainet'  Cat.  in  Prac.  62. 

Wh"i-eTer  a  landlord  means  to  take  defence,  he  ought  to  make  himself  a  party 
oil  the  record.    Clayton^a  let.  t.  AlshouH^  8  tkiM,  Rep,  150. 

When  the  defeodnnt  h<  a  taken  gem  ral  defence,  and  entered  into  a  oommoo  mle^ 
he  cannot  conf;  as  lecue^  entry ^  and  oitster^  for  s^part  otdy  of  thf  tenemeots  hiid  in 
the  naiT,  but  mast  confess  for  the  whole.  fViUitCt  let.  v.  Campbell^  1  DaB.  Hep. 
126. 

In  g<^ctment,  the  tenants  in  possession  are  the  proper  defendants,  though  the  bnd* 
lord  will  hii?ek  right  to  be  made  a  defendant,  lest  there  sboidd  be  any  eollosion 
between  (he  plHintifTand  the  tenant.  Herbert  v.  AWxander^^  CalPs  Hep.  SOS. 

In  ^evf  Fork  it  appears  that  when  an  ejectment  is  bitMght  for  a  vacant  poates- 
sion,  a  pef*son  claiming  title  may  be  admitted  to  defend,  notwithstanding  the  strict 
En^Hah  prineiplea.  SaUarutall  v.  fVfdte,  Cat.  6f  Cainet*  Cat,  in  Prac.  86. 

Aft<'r  8  judgment  by  default,  against  the  casual  ejector,  the  landlord  may  be  lei 
in  lo  appear  and  defend ;  and  if  he  be  an  aUen,  he  is  at  the  time  he  is  let  in  to  de- 
fend, in  season  to  petition  for  (he  removal  of  his  cause  into  the  Court  of  the  United 
States.  Jackson  ex  d.  Cantine  et  ai,  v.  Stiles,  4  Johns,  Hep.  493.  Et  vide  Jack- 
son  ex,  d  Vandenoenker  v.  StileSy  10  Do.  67. 

The  assignee  of  a  mortgugf^e  may  be  let  in  to  defend,  as  landlord^  in  the  place  of 
the  tenant.  Jackson  ex,  d,  JRn  v.  Murray,  Jlnth,  JV.  P.  105. 


EJECTMENT.  gQg 

But  as  this  is  a   possessory  action,  the  plaintiff  mast  prove  ch.ix.i.  i. 
such  a  title  in  his  leiigor  as  authorlBea  him  to  enler  into  the  land  ;      E^oiry. 
fur  where  hia  right  of  entry  is  taken  away,  or  loUed,  as  the  legal  ~"" 

Where  one  of  ih«  Irwon  oT  the  plnin'ilTii  riFirl.tlie  Caiirl  will,  on  ipplicalisn, 

Ihc  iMtnp.  Dill  ».  Bmlrr,  ibid.  105  I  JoAw.  Cai.  3M.  S  P.  JacltiBa  ex.  d  Lni 
fl  al.  t.  Rf^taldt,  1  Caniei'  Befi.  30.  Co;.  «  Coinrf  Cm.  ia  Pi\ic.  US.  Jactim 
c.r.  d  Bulk' Hal.  v.  OHx.  t  Jehiu.  Cat.  3(li.  Jackna  ex.  d.  Witkiiu  eial.  (. 
Siurbcm/r,  3  JoAut.  Kep.'iiQ  Awm.^  Coma'  Sep.  360.  .4n«n.iMd.  361.  Davit 
T.  GrainiTep,  3  Jo/uit.Bep,  2J9,  Frier  etui.  ». /ucJtjoB,  8  A/bu.  Se^,495, 

So  III  /■oimyft'Oi^mhfili-sihiirilir  It'iorofplaitiliff'lonnatahaxr  ihe  ejcclmeDt, 
vhichliihr  Itiwe'tiiBlion.    t*i.  af  Fergiuony.  Stiallman,Aiblit.  Rep.  13. 

Undn-  ih«  ihiri)  «ei.  of  Ihe  Act  of  l^ilh  Apni,  \»n,  in  sue  ot  itic  deiili  oT  H 

liarjir.  *.  0>/i,/i,  7  S-Tf  fj  R.  Rep.  303. 

In  Pe^mn/Irania,  fjiclmini  it  an  equinble  istion,inrl  whsrcTer  Chint^rj'  unuld 
ewwutP  ■  triul,  nr  d-Mim  n  enn*(T*nn^i  <t>e  Cmirti  of  this  Siilc,  by  the  intlrunien- 
lnUly  of  ■  jury,  will  dirert  ■  recmeiy  in  ejrcltDcnt.  Peebtei  •.  Reading,  S  i^o. 
iS4. 

The  Court  ire  ilie  ju'fg-!,  ■hellipr  the  plaintiffia  fnliiled  lo  i-eliKr,  iind  of  the 

So.  is  niyinia.  Kiniug  ».  Beverley,  1  /fen.  W  -Wun/.  Hqi.  S31.  S.  P.  Purrit 
'^.  Hin.ibid.n^ 

So,  ill  K'entucks    Robrriiim  v.  Morgan,  3  A'ii'f  flrp.  148. 

Where  ihe  iMwrof  (he  pUlniiffiliM  iieiidine  iheiuii.juilgnicnt  ia  loheremlered 
it9  ir  be  were  Mill  liiingi  and  jKHiemnn  ia  lo  bf  gi*va  aiiiler  the  oonlral  of  Ibr 
Courl.  Moarherrs  rA  at  *.  Marge,  8  3frot^  Rep.  iiS. 

BliI  it  Hill  (bate  hf  the  death  of  i!ie  ife/enrfoiii.  .fnsn.  1  //ayv.  Rep.  SOU. 

Ill  .Vnn/land  il  RhuLM.  Ihaaiirn  'a.  •    Gardner,  3  Bar.  U  .If  tfrn.  fiep.  98. 

When  ■  [tenon  ii  made  a  iriianr  HgniaN  bn  eontrnt,  and  the  narainal  plainiilf  at. 
lerwai-di  besnmei  non-niit,  umh  leiur  ii  not  liable  forcoili,  liul  Iheitlamef  nbo 
luailir  Uf  ofhia  namo.  The  People  T.  B'-aJl,  6  Jahni.  Bip.  318. 

In  JVarth  Canlitm,  It  itenii  if  a  plaintiff  in  ej-Biinuni  lae  for  the  vWie  he  eao- 
nol  rceo*er  •  part,   raia^-  t.  Drra,  Ibid.  r.  Oirrit,  3  Baifa.  Rep.  100, 

Btil  In  Sqidrtfr.  Riggt,  ibid.  ISO,  it  mu  ruled,  ifjouuie  for*  naietg,  joa  may 
ri'coiur  a  Ib'n^  and  if  jou  lOe  for  taw  msiefiei  uwlcr  diflerent  deviaei,  jou  may  re- 

A  pliinlifTin  eji-ciment  mi;'  reenter  part  of  lbs  land  tor  which  tall  iibroDghl. 
S:ialee  >.  Keiiler,  t  Binn    Rep.  3«. 

After  ■  plainliFhM  obi«nFdjuiTgin<;nl  for  a  noiel;  ofth-c  land,  ha  mil;  lattRiti  a 
new  rjeelrD'^l  for  lilt  uhiile,  kgsiRH  Ihe  lame  paniet,  without  takin) 


meni.  But  ir  a  p>rt}  allee  ■  rfNivetf,  bimu  the  defendant  by  a  new  cjectmnl, 
uhrn  he  it  willing  to  ■urrrnMer,  nich  d'-fendinl  might  obtain  relief  ou  motion. 
Rambler  el  al.  >.  TVyoR  et  oL  7  Serg.  !J  R  Rep.  90. 

A  t'  nint  isnuol  oonfroiert  hit  hndlord'i  Ijtie.  JInilerton  *.  Deris  el  al.l  ATill 
y  M-Cord'i  Rep.  369.  El  vidt  Hi/.on  y.  fVeulhetiby,  ibid.  n.  373.  Jacknti  e.r. 
,1.  Bleckery.  fVlulforii,i  Cuiiiet'  Rep.iii. 

Konnt  t.  Griojiun.'i  Bibb't  Rep  337. 

Where  ihe  LtTDi  itated  in  liie  ilerUiUlm  hit  expired,  jt  trill  be  of  noimporUncet 
Baker  t.  Stekright,  t  ftn.  U  Manf,  Rep.  XT7. 


510  EJECTMENT. 

Piirt.  i[.     expression  is,  and  his  title  turned  to  a  naked  right  af  action,  a 
^^^rj'      real  ae/i(m,  and  not  an  ejectment,  is  the  proper  remedy.* 

""""""■^  In  all  cases  where  the  party  may,  by  entry  alone,  acquire  the 
legal  posaesrion  of  lands,  or  as  Lord  Mansfield  said,  where  en- 

m  Doogl.  try  is  only  necessary  to  complete  his  own  title,{i)  he  may  main- 
tain an  ejectment  without  any  proof  of  an  actual  entry  by  htm ; 
for  as  by  the  ancient  practice  of  ejectment,  before  the  consent 
rule  was  adopted,  it  was  necessary  for  the  lessor  of  the  plaintiff 
to  enter  on  the  land,  and  there  seal  a  lease ;  the  confession  of 
such  lease,  according  to  the  modern  practice,  includes  in  it  all 
necessary  formalities,  and,  amongst  others,  the  entry  into  the 
land  for  that  purpose. 

But  when  a  fine  vnth  prodamationa  has  been  levied  by  a  per- 
son in  adverse  possession  of  the  land,  and  having  a  freehold  in 
it,  whether  legal  or  tortious,  this  fine  entirely  devests  the  estate 
of  every  other  person  until  it  is  regained  by  one  of  the  means 
pointed  out  by  the  Statute  4  Hen,  7,  c.  24.  This  may  be  done 
in  the  instances  of  a  fine  levied  by  a  mere  tenant  for  life,  or  ene 
who  has  only  a  tortious  estate,^  either  by  commencing  a  real  ac- 
tion, or  making  an  entry,  for  the  express  purpose  of  avoiding  the 
fine,  provided  this  be  done  within  the  time  limited  by  that  Act 
of  Parliament,  viz.  within  five  years  after  the  proclamations 
made,  if  the  party  has  a  present  interest,  and  is  under  no  l^al 
disability ;  or  otherwise,  within  five  years  after  the  title  of  the 

(3)  Videpoit.p&rtj  accrues,  or  his  disability  is  removed.(2)    An  entry,  there- 
fore, is  necessary  in  this  case,  not  merely  for  the  purpose  of 

At  to  practice  io  tjectmerU,  vide  Finch  ▼.  Kcmble,  Col  &  C«R£ff'  Cm.  tn  JPnc. 
113.  Fischer  yi.  Van  Alen^  ibid,  tl6.  Woodward  ^r,  Quackenbot^ibid.  131.  Jaetam 
ex.  J.  Cramer  v.  Winter,  tUd  307  Mon.  ibid.  408.  Jackton  ▼.  Slilee,  ibid.  414. 
Jackwn  ex.  d,  Cramer  r.  StHet,ibid.  4S3.  Brandt  ex.  d  MCleland  v.  Burrgmt, 
ibid.  483.  Jackton  ex.  d.  Lmnfer  w.  Stiles,  ibid.  484. 

For  the  title  to  be  shewn  in  ejectment.  Tide  Lane  etalv.  Reynard  etoLSt  Serf.  & 
J7.  Rep.  65.  C(n)ert  et  al.  v.  Irmn  et  al  3  Do.  383.  />«.  ofMUHgan  v.  XKcfatn, 
1  Peters'  Rep.  435,  n.  BaiUy  et  al^.  FtUrplay,  6  Binn.  Rep.  450.  Vankmk  v. 
FrUk,  3  Serg  ^  R.  Rep.  378.  Les.  of  WilUnki.  Miles,  1  Peters*  Rep.  4». 
Les.  of  Packer  ▼.  Gonsahu,  1  Serf.  ^  R.  Rep.  536. 

What  will  be  a  good  deduetioo  of  tiUe  ?  Jenifer's  les.  r.  Baker,  1  JEbr.  JttJBkn. 
Rep.  57.— \M.  Ed. 

*  It  is  foreifpi  to  the  plan  of  the  present  work  to  enter  into  a  diteaaioD  of  the  ib- 
strase  and  intrioste  doctrine  of  disonntinoance,  disseisin,  and  deseents;  but  it  mii^ 
not  be  improper  to  refer  thr  reader  to  3  Black.  Com.  ch.  10.  Taylor  dem.  Atkim 
▼.  Rorde^  1  Burr.  60.  RunningtorCs  TreaUae  en  Ejectment^  43  to  58,  for  inatnie- 
tions  on  this  point 

t  If  tenant  In  tail  levy  a  fine,  the  rpmainder-man  oan  avoid  it  only  by  resiaeHeUm 
Jdwre T. Blake,Runmngton*a Ijf.ctnmt, 45.  Vide BuL  J\ . P. 99. 


EJECTMENT. 
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tampltting  the  letior  of  the  plaitUiff^i  Hth,  bui  of  rebutting  that      Entry. 
of  Ute  d^vtdtmt,H)  and  in  order  to  rtptact  the  estate  which  was  ^^- 1^-  '■  •■ 
so  dtvttttd  ;  and  immediately'  he  has  made  it  the  fine  is  avoided,        ""      ~ 
hiaestste  revests,  and  he  has  the  same  title  aa  if  no  fine  had  heen^j     ")> ' 
levied.    But  since  the  Statute  of  4  Anne,  c.  16,  he  must  prose- 
cute his  entrjr  or  claim,  bj  action  within  a  year,  otherwise  it  will 
not  avail. 

In  this  case,  therefore,  and  in  thb  caae  only,(2)  the  formal Sf'^^nnr!*"' 
admission  is  not  sufficient,  but  an  actual  enlry  must  be  proved  I'-rfchunt, 
to  have  been  made  by  the  le  sor  of  the  platntift',  or  bj  some  per-Q([^,^^„_ 
son  on  his  behalf,  previoas  to  the  day  of  the  demise  laid  in  the  ^•eM^  v. 
'  declaratioD.O)    This  entry  must  appear  to  have  been  made  by3Durr.'iS95. 
the  command  of  the  lessor  of  the  plaintiff* ;(4j  or  nt  least  as- '■"™'''''='|' 
sented  to  by  Mm  afterwards  ;rs)  though  it  is  said  that  the  bring-  cnoV,  Uaugi. 
ingofthe  action  is  itself  sufficient  evidence  of  such  a3sent.(6)'*^^' 
The  entry  must  be  made  on  some  part  of  the  lands  comprised  in  (?)  Bpmni;. 
the  fine  in  the  name  of  the  whole  ;(7)  and  it  should  also  appear. [(""rT^fll"^' 
that  the  person  entering  declared  that  the  entry  was  made  for 
the  purpose  of  avoiding  all  fines.CS)    In  caaes  where  an  entry  io6„p^. 
could  not  be  made  without  personal  danger,  (a  case  which,  in^*'^- 
the  present  improved  state  of  society,  can  hardly  ever  happen,]  (s)  Firchet  v. 
it  will  be  fvffivient  to  prove  that  a  claim  was  made  in  the  '■ke*'''"";^ 
form,  as  near  the  estate  as  the  person  making  it  could  come  ;(9) 
and,  in  either  case,  unless  it  appear  on  the  record  that  the  ac-  fi*J|,',.^„n. 
tion  was  commenced  within  a  year  afterwards,  this  fact  should  <ier9,  si9,  ■. 
also'be  proved  in  eTidence.(6)  f-,  p^^,  ^ 

H«tl,  W. 

*  A  goirdiin  ni>r  rnter  for  hi*  nrd  wKhoul  oimmind  o 
der-mmo,  dr  lord.rnlcr  in  Ihe  nunii-  oT  ■  tenant  fiM-Iir<-,i 
niDi  ior  lite,  or  ftp}hoUtt,  in  the  Dimr  of  the  rnnninil 
■affieient  wiiIkkiI  cinnnianil  or  iwnt.  on  nccount  of  tbe  | 
nni ;  md  the  liki  rale  hold*  in  ratiifcl  oTlFnanl)  in  cm 
eo-pireencn.  Ptdga-'i  Cat,9  C».  10*,  *. 

(6)  Ib  in  iielinn  of  rjeMmtnl  it  vu  held,  IhH  id  aeln 
In  anjeiie,  eiecpllDiTiild  iGne.     Jucktn  ti.  d.  Branch^.  Cryiler,  I   JiAni 
Cat.  IM. 

Srd  Tid«  IJncaln  U  JCntnebett  Bank  w.  Drummond,  5  Man.  Rep.  SIX .  Et  vi<l< 
Jacktmitx.ii.  Hardenbergh  rl  al.y  SeSocnmaktr,  i  Jolmt.  Rep.  390, 

Br»nek  *.  C'jtler,  I  Jthnt.  Cat.  121. 

An  eniiy  to  noid  Ihe  oprniion  of  the  SlalDte  oT  Limiintinns.  mmt  Le  no  entn 
Ibrihr  parpoHart(klnf[pDiieMioB.  Jacktm  tx.  d.  Harikiibcrgh  tt  at.  »,  Stbaan- 
maker,  4  Jahn:  Sep.  390. 

Contniion  nf  leu.,  enti7  uid  ooHer  in  ejeoKnenl,  <-ilci«1i  lo  la  eiitir  in  cum 
plele  t>K  litlr  to  ih<  «tt  on.  boi  not  I"  *n  rntrj,  »liieh  <*  oecm*vy  lo  rfgiin  »i" 
rcTot  Ihe  {XMMMkm.  iM'i  bf.  i.  SMtA,  1  Bar.  (i  JWUen.  Sep.  273. 
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part  II.  A  fine  leTied  by  ft  bare  tenant /or  years,  without  having  pre- 
Kniif.      viously  obtained  a  tortious  fee,  bj  feoffment  or  otherwiae,  does 

not  operate  at  all  against  Btraogers.  In  auch  case,  therefote, 
Wikhnni'  no  entrj  is  necessary ;(];  neither  is  it  to  avoid  a  fine  at  rom- 
is  Vm.  413  |„„n  law  without  proclamations  ;i2)  or  where  the  ejectment  is 
(a)J--nkini  commenced  before  the  proclamations  are  completed  jfS)  and  if 
•■  wlii'45"''  **"*  tenant  in  common,  being  in  receipt  of  the  whole  rents,  levy 

a  fine  of  the  whole  land,  this  will  not  aifect  the  estate  of  his  co- 
J^'jIj,.,  ^'"tenant,  so  as  to  render  it  necessary  to  make  an  entry,  unless 
WKtu,eE»i,  there  be  some  further  evidence  of  an  actual  ouster  before  the 

fine  was  leviedA4)     What  will  amount  to  evidence  of  an  actual 

ouster,  we  shall  have  occasion  to  mention  hereafter. 

ifm'^-t'i        '^^^  ^^^'  ^'   '^'"''  '■  '^'  *^'  *""^'*'  *^"*  """^  '*"'"  ™"''^  ^^ 
entry  into  lands  but  within   twenty  years  next  aftvr  his  title 
Iwe^relJr"     *''*"  ^^^^  descend  or  accrue  j  and  from  what  was  said  in  the 
Hombiowcr   commencement  of  the  present  chapter,  that  the  plainlilT  roust 
Uut^fi's'      bIic^  >  right  of  erttry  in  his  lessor, it  follows  that  noTJectroent 
can  be  maintained  after  that  time.    Therefore  it  is  atw«ys  ne- 
cessary for  the  plaintiff  to  prove  possession  in  himself,  hie  an- 
cestor, or  a  tenant  within  twenty  years;  or  to  account  for  the 
want  of  it,  under  one  of  the  exceptioiis  allowed  by  the  Statate- 
But  where  there  has  been  a  lease  from  an  ancestor  of  the  Irssor 
of  the  plaintiff,  it  is  not  necessary  for  him  to  shew  any  payment 
of  rent  under  it  within  twenty  years,  for  his  title  or  nght  of  en- 
try does  not  accrue  (ill  the  eipiration  of  the  lease,  and  conse- 
quently the  Statute  cannot  begin  to  operate  against  him  till  that 
(s)  Orrti  V.    time  ;(5)  and  if  a  forfeiture  has  been  committed  by  the  tenant 
RunniBpon**  i*^  makes  no  difference,  for  he  is  not  obliged  to  enter  for  such 
^rcimint,     forfeiture. (6)     An  adverse  possession   during  twenty  years  is 
not  merely  a  bar  to  the  action  or  remedy,  but  takes  away  the 
tPl  ^''""-  right  of  possession  ;  and  for  this  reason  it  is  that  the  defendant 
l)iin»rr%        need  not  plead  (he  Statute  of  Limitations  as  in  other  cases; 
7  Emi,  S99.    g„  J  j,„  tiie  same  principle,  in  one  case,  where  S.  being  lessor 
of  the  plaintiff,  proved  that  be  had  been  in  uninterrupted  poa- 
sessiou  for  twenty  years,  and  that  the  defendant  entered  on  the 

An  enlrj ,  to  miMrt  ■  claim  lo  the  Unil,  ia  unneeemr)',  where  tbe  teoinl  iu  pa*- 
tenianauti-UlalhiiiUcorihepiirt]'.  Pender  1.  Jonn.t  Hayv.  Kep.-iaL 

Whvrr  »  plaiiiliff  bm  ■  Olleto  lanil,  ui  CTilry  givei  ttifidenl  pMWUisii  (o  mun- 
lain  uniau;  bu<  "here  hr  do.-*  nol  relj  on  lUlt,  bul  onlj  on  puMeNcsn,  then  iIk 
posK.iion  must  he  •  {itaiettia  pedit.  Sraadtit  *.  Grinkie,  1  AW/  ii  JlPCanfi 
Jiep.  356. 

An  tairy  inio  a  pnrt  of  ■  traet  oriand,  with  ■  ciaioi  In  the  whole,  ii  cqirirdeoi  to 
-n  rotrj  into  ihe  wbolo.  Jacksun  ex.  d.  CarunwoK  rt  at.  T.  iwin,  3  Jshu.  Cai. 
I'K).— A«.  Ed. 


land,  it  wm  holden  that  this  possession  of  A.  was  a  sufficient  Ch.  IX. ..  i. 
title  to  enable  him  to  maiotain  the  action,  for  that  by  it  the  en-  Lf^^',^"*, 
tiy  of  the  defendant  was  tolled,  and  consequently  illegat.(l)(c)  \ 
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.   Smith  <t.  Itaat;  1  Rtol'i 


(c)  In  IB  Mlion  of  livipui,  idwne  pw 
EoniinuFit,  opcD,  inil  Tiaiblr,  or  it  will  not 
Pio-cA.  T    Call,  1  JUaii.  Bep.  4SS. 

pDneiiioo  may  br  ptoveil  by  cMber  enlei 
ill  bciDK  ippro[>Hilnt  to  onr  (o  thr  Eietniiii 
Bep.  Oil.  S.  P.  JteUer  1.  JOaw.Udd.  413. 

A  tcDiDI  enterii^  uorter  ■  kue,  ud  holding  over  after  ihe  (i|iinliaD  of  it,  n 
not  eiridenoc  ofaa  adTcne  po«mrinn.  SraniUcr  ex.  d.  Fitch  el  al.  i.  JUanhaU,  1 
Caina'  Sep.  S94. 

A  tliim  iDd  uriour  nf  title  Mifflclent  to  ileuroj  nil  prrwimpikni  that  ihe  debndaix 
itinanderihtphiDlifliiawlTcne.  Jatktitnex.d.  DunbarelaLy.  Todd,  i  Cainei' 
Rep.lta. 

Ail'crM  pOMctnoo,  it  ■  quertim  naloiivelj  for  Ihe  jurf.  Jiicfciane;r.  d.  Jadvia 
Y.  Ay,  0 /oAni.  Sep.  lOS. 

When  thr  le|«l  title  n  'n  Ibe  pUintifr,  the  deremlRnt  will  not  be  allowud  lo  wt 
up  an  eijuinble  oae  in  deTenee,  agaim  an  action  al  law.  Jitckion  ex.  d.  Sinilh  et  oL 
T.  Pierre,  a  Jehtit.  Rep.  SKI. 

An  FDlryadTcrK  loibe  lawlU  pMacwInn,  it  not  tabepreuinied,  but  muH  bt  clfsrl^ 

prated.  Jackian  ex,  d.  Otaaenvit  et  ai.  •.  Parher,  3  Johnt.  Cat.  134.   VFitkham 

>.  CmcHn,  ■  Johnt.  Sep.  170.  JbcA^m  ex.  d.  BmauU  el  al.  r.  SItarp.  9  Oe.  1B3. 

A  pnrehnKr  at  SherUTi  ule,  will  pot  be  prHumed  to  bold  adteraeif.    Jackion 

ex.  d.  JHem  *.  OmAam,  9  Cmna'  Bep.  US. 

Tbe  poaMiaioa  ofa  defeodaDi  aoderin  rxr<:utioB  alter  a  lale,  ii  nol  adiene  to  the 
purahaaer,  Tor  ttc  b  quati  hit  teaaol  at  will.  Jackion  ex.  d.  Kane  el  al.  v.  Stera- 
berfh,  I  Ahi:  Cae.  ISS.  5.  C.  1  Jilmi.  Bep.  45.  n.  S.  C.  Jackion  ex.  d.  Xtein 
T.  GrtAam,  3  Cidna'  Bep.  ISS. 

So  alto  if  Ihe  lenanl'a  too  thouM  eone  in  under  him.  iUil. 

To  mtke  oat  an  adTcne  pottcMian,  tiK  derenilant  muti  ihew  a  nitnlaDlial  enalo' 
tare,  an  aetual  ooeapaney,  definite,  potHife,  and  DOioriDUt;  il  it  noleno'igb  to  nuke 
what  it  aallcd  a  poaaraatao  Fenee,  merely  by  felling  insea  and  lapping  Ihem  one  upon 
anotbernwnd  ibe  laod.  Jaekttttex.  d.  Bardeii6erg el  al.  t.  Sch»onniak-er,%  Jaime. 
Bep.  S3g.  S.  C.  iJthiu.  Bep.  3B0.  Et  ride  Doe  ex.  d.  CU'iSoa  el  al.  i.  C:im}Ara, 
Vi  lie.kTT.  Jctkunex.d.  QtBUandelid.t.  IVoodrufei  al.  I  Cmen'i  Brp.  S76. 
To  maintain  a  title  on  the  grauDd  of  adverie  potKitian,  it  rnuii  be  idrcTK  ■>  ila 
fi^tCeBaiienetmtent,tnievaitmi  to  nniuerrupiedly  lor  IveDijjeart,  Bntruttax. 
d.  WaUm  *.  Ogt^  I  Jolau.  Bep.  ISA. 

Wtken  tile  paKy  reala  go  a  prior  pnti'aion,  ii  tnuit  be  thrwo  cIciHj  and  onc- 
qaiTOoallf  i  and  the  payment  oTtaii-i  and  ihr  eieculmn  of  iiaitiiion  di-edi,  are  loC 
■(kjrnee  oT  as  aelual  pntaeaaion,  thongb  ihry  iimj  shew  a  claim  to  title.  Jacknn. 
ex.  d.  Ludlom  r.  .Hyert,  3  JM«.  Bep.  383. 

When  A.  went  iota  potaetaioD  of  land  under  an  agrermenl  made  with  B.  for  Iha 
parahaae  i  and  C.  iharwardt  took  pomewion  under  bi>  agreement  with  A  for  ilie 
purchaaa,  ihe  poaaeation  of  C.  wat  btld  Moi  lo  be  adienr  to  the  lille  of  B.  JacktoB 
ex.  d.  Gritwald  *.  Bard,  4  John.  Rep.  SJO. 

Where  a  decree  of  a  Coon  of  Chancery  hai  ordered  pirlilion,  in  aonaeqoence  of 
1^  righlt  clairaed,  the  titk  of  lb''  partirs,  in  fatour  of  wbom  the  Attivt  »  made, 
aesruraon  iMh  a  dearee,  and  [iimi  ttViii  prniouii  in  Ibal  lim*.  oMiaiil  be  ui^e'l  aa 
■nadTcnapotaenion.  Jaekimex.d.  VanDenier^ttaLy. B>-adt,~  Caines'Bep- 
16». 

3U 


014  eiECTMENT. 

Part  u.         Bat  to  prevent  the  plaiDtiff  from  recovering*  it  must  ap] 
ll^uUoM.  ^^^  ^^^  poaseuioii  was  adver$ef  the  poseessioB  of  a  tenant 
....,__  ing  his  term  was  before  observed  not  to  be  so ;  neither  is 


(i 


An  entry  on  land,  and  ereetmf  kBprovenieBtt  thereon,  will  anoant  to  a  cV 
title.  Mid  eoBttimte  a  diaBeWa.  Smith  ex.  d,  TeUer^.  MrnUt,  1  Anih.  ^ 
Cot.  80. 

lo  .AVlA  Can&Tta,  an  aetnal  adTerte  poueaNOO  mmt  be  eontioaed  for 
yeara,  withoat  entry  or  elaim  on  the  other  aide,  before  it  eao  toll  the  plaint iflf't 
of  entry.    Den  ex,  d.  Park  y.  Ceckrmn  et  oL  I  Maym.  Rep,  17^.  S,P.Den 
Slade  V.  Smth,  ibid,  348. 

In  CvtmecHcutf  fifteen  yeara  exoloaive  poaieaiioo  will  bar  the  right  to  Uo 
nay  be  |if en  in  evidenee  under  the  pl<ra  of  not  auOty.  Trerwbridge  ? .  /2g 
ReaUHep,  60.  Ijone  v.  Cepley,idid.  68. 

So  it  wdl,  ane^uft^y  rfredemptien^  uoleia  there  beeqnitaUe  etreaaittanees 
take  if  out  of  the  mle.  CritUndmi^  v.  Brmnard^  3  Jioot^e  Rep,  485.  S,  P.  Shri 
Bird,  ibid,  509.  iSHnirer  t.  Smith,  1  JDoy'e  Rep,  iS4.    Lechweedt.  Uck 
ihid.  895.  BnUfUjf  v.  Buikley,  S  Zlay'«  Rep  363. 

In  Mw  Terk,  an  adrerae  ^diit  pofteede  for  twm^  yeort  and  npvardt, 
olaim  of  title  in  landa,  in  right  of  a  pedie  pemenie,  vhieh  ianda  are  a  pnrt  <^ 
OB  vhieb  the  pedie  poeeetme  ia  taken,  is  a  bar  to  a  reeovery  n  ejeetment.    Ji 
ex.  d.  Putnam  v.  jBewen,  1  Comet*  Rep.  358.    Et  vide  Jaekmn  ex,  d.  Zi 
9um  r,  Zimmerman  eioLSi  Do,  146. 

A  poiaeaiion  of  forty  yeara  in  eoofbrmily  to  an  aeknowledged,  though  err 
line,  is  a  good  bar  to  a  recoTery  hi  ejeotmoot.  Jdekeen  ex,  d,  ^lOie  r.  /^ 
•3  Cainee,  Rep.  198. 
Aft<'r  twenty  years  in  MaeeaekueetU,  JBurreU  v.  BurreU,  11  Maae,  Rep.  ^ 
Where  an  agreement  relatite  to  land  haa  existed  for  more  than  a  hundred 
and  unintemipled  poaaessioo  under  it  by  one  of  the  parties,  his  heirs  and  t 
the  oppnaite  party  is  eoncluded  from  disputing  the  title,  and  the  Court  will  nn 
to  technieal  objections  to  the  deed  for  want  of  apt  words,  proper  parties,  oi 
Emana  v.  TumbuU  et  al,  S  Johne.  Rep,  313. 

After  a  poasesaaon  under  a  partition  for  a  lapse  of  forty  years,  the  par 
barred  from  eontesting  the  aorreetneas  of  it.  Jackaen  ex,  d.  Sdki^kr  et  al, 
dert  3  Johne,  Rep,  8. 

Thirty  years  possession  under  an  irregular  looation,  will  give  a  good  tiile. 
eon  ex.  d,  Wright  ▼.  Dieffenderf  et  al,  ibid,  S69. 

So  an  ootataoding  title,  in  eertain  Indians  of  the  Mohawk  tribe »  was  hel 
extinguished,  as  the  title  had  never  been  elaimed  or  aaserted,  and  the  tribe 
tioo  had  beoome  extinct.  Jact§on  ex,  d.  Kloek  et  al  ▼.  Bwhon,  ibid.  37S, 

After  a  lapse  of  forty-one  years,  a  boundary  according  to  whieb  the  parti 
oeenpied  the  land,  will  not  be  disturbed.  Jaekeon  ex.  d.  McDonald  w,  M^  i 
Johna,  Rep,  377.  £t  Tide  Jackoon  ex.  d,  Atemcomb  w.  Smith  etal,9  Xh.  1( 
So  where  parties  elaim ing  under  different  patents*  bad  nineieen  yenrs  be 
trial,  caused  a  new  boundary  line  to  be  run  between  them,  it  waa  held,  thi 
that  lapse  of  time,  and  their  repeated  acquieacenoe,  it  could  not  be  diaturbc^l 
eon  ex.  d.  Cortlandt  rtaLr,  Van  Cerlaer,  11  Do.  1S3.  Jaekeon  ex.  d.  ^ 
DyeUng,  S  Comet'  Rep.  198.  Stugveoant  v.  Ton^Mue  et  al.  9  Johne,  ^ 
£t  Tide  Jaekeon  ex  d.  Weidman  t.  Bubble,  1  Coven^e  Rep,  613. 

An  outstanding  title  in  a  stranger,  cannot  be  set  up  where  there  bna  beet 
▼erse  poasession  for  twenty  yeara.   Jackton  ex,  d,  Duncan  et  oL  t.  Jft 
Johne.  Rep,90i. 
A  mortgaga  before  foreclosure  or  entry,  is  not  a  legal  title,  whioh  a  atrnc 
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possession  of  a  joint  tenant,  parsoaer,  or    ten&nt  in  coramoti,  Ch.  iX.  < 
without  proof  of  an  actual  ouster.  Aoiml  dui 


tet  up.  ColIiniT  Tai-re'j.l  Jthm.Rep  278,  Jackim  ex.  d.  Martinetal.  v.  Pratt, 
mOa   381 

Wfaire  (n  adterae  poueHba  btgini  la  rna  in  (he  lire-time  or  Ihe  anseitor,  icd 
Ibe  lund  ileRcnclj  tu  u  laftM  bcir,  the  JMier  ii  not  protecUd  b)i  hu  iliubilily. 
/.jcitiDR  ex.d.  Coldenrl  al.  1.  Moon,lA  Ba.  US. 

A  perion  who  enieri  wiihouteliim  or  eoloar  of  lille,  ii  deemed  to  be  in  ponei- 
■ion,  in  iDhieniitiiu-lD  ibe  legkl  oaner,  and  no  Imp  b  of  (iine,iiniixompini«(l  sith 
■nj  chiiige  in  ihe  shmoler  of  (be  pouenioD,  will  rendei-it  idiene.  Jatktun  tx. 
•I.  Beltim  t.  -jnaniat,  16  Ja/uu.  Hep.  £93. 

A  pvnnn  in  |ioi«ralon  ol  luirl,  claiming  lillr,  mtj  pnrcbiue  id  an  nuutiindins 
lillrplDproleeUhiilpoHeiaioo.  Jaclaonex.  d.  Praltnet  al.  v.  Smilh,  13  Do.  U*. 

In  An  Jertev,  nwnij  ^nn-a  idicne  pouciiioii  i>  b  bar  to  an  ejeetiueni.  lienix. 
d.  Clark  '.  Lanr,  Pruning.  Sep.  417. 

So  in  JCtnlarh/.  Ricr'i  hdyi  t.  Lovan,  i  Bihb'i  Refi.  US. 

Tbeenit?  of  ihc  owner  oriaod,  ia  oDlf  bured  by  au  uetui),  sonCmued,  .iiible, 
nolonoai,  rilntincl,  and  hoalile  poaaetiioa  for  tacntj-ooe  jesm.  It  ii  noi  oeeviwry 
In  enlitle  biro  loreoover  in  rjeotraent,  that  be  iboutd  prove,  ib«t  be  or  thou  under 
whom  111.- claimighaie  bet'D  in  (joaaruian  ailhln  twentj-oae  jeart  before  auil  broqgbt. 
fiu»<t  V.  Seaiemaa,  fi  Sfrg.  £i  R.  Rep.  iX . 

On  H  joint  drmiie  bf  irTeral,  (he  JDlaney  or  cQTertnre  of  mora  tlian  one  of  the 
ptiintiS^  ltaior»,do*iiio[pn;«olih(3[iiiutefromronDing.  Simptanetat.  v.SAaH^ 
nan'i  heir;  3  Mail.  Rep.  468. 

Bj  Ihe  Am  of  Limitation.  SBih  Marc/i,  178S,  (9  Sm.  L  S99,)  l»»nij-one  jran 
p^ueaNonitiufficii-nt.     El  tide  Whiuetati.  K^U^tUt.  1  Serg.ii  R.  Rrp.  S15. 

In /Vniuylmnin,  axfyjran  poaKitlon  vill  farniab  a  bar  to  the  title  of  laiid. 
MovtU'  It:  '.  tandmu,  1  UaU.  Rep.  67. 

la  Pemiglvania,  it  i»  not  tweeaaarr  lo  plead  the  Slatuie  of  Limitntiont  (  Ibe  be- 
oefit  of  that  Act  i>  aeeun-d  to  the  defendaut  by  hit  plea  of  n«  gial^.  GaUugheT  t- 
jlfJWe,  S  Serg.  £3  R  Rep  *09. 

By  twcntjr-one  ;ran  poaaeaakw  of  land,  a  right  nf  poiaetnta  ia  acquired,  cbioh 
is  notonty  iulScient  to  aopport  ■  defence,  hut  i>  a  pnaitLte  title  under  which  one 
may  rccoier  M  plaintiff  in  FJ»ini«nl.  Peilmtk  j.  Seark,S  Serg.U  R-  Rep   336. 

la  Maryland,  the  pnaaeuian  of  the  part  of  a  tract  of  land  ii  pnueaaiun  of  the 
vhole,  and  the  law  will  ajjndge  the  ponraniM  to  be  in  him  who  haa  the  right,  anlen 

yeara  pOMeuion  will  be  a  bar.  Smlh'e  lei.  v.  JUiddlelan  el  al.  I  Bar.  if  MHen, 
Rep.  sai . 

So,  an  ancient  posteuion  of  a  tract  of  land,  onnn  yed  by  a  wrong  name,  earn  ■ 
variance  between  the  grant  and  ihp  oonipyaoce.  Joce't  lei.  y.  B-irrit,Md.  IBS, 
Vide  Clagland'i  let.  i,  Pearce,  ibid.  M.  £«'■  let.  v.  Bladen  el  a!,  ibid.  SO. 
JtBller'i  la.  t.  J^iuen,  ibid.  M.   Yuung  t.  Batuhitu,  Md.  148. 

In  Virginia,  liily  ytata  nnintrrruptrd  pgaariainn  will  gite  a  good  tlile  to  land 
and  he  a  btr  M  well  to  a  writ  of  right,  ai  to  an  ejectinenC  Birek  t.  Alexander,  I 
Wa»h.  Rep.  45. 

LooB  poaMaiioa  will  render  valid  a  tfefeeliie  DDDTeyance.  lee  >.  Tapicatl,  t 
"nath.  Rep.3Sl. 

Thr- Act  ofLimiiatloni  will  run  in  equity,  aa  well  aialliw,  In  bvoar  of  an  ad< 
ferae  poxeaaion.  Biirriiim  T.  Barrutaa,  I  Calft  Rep.  410.  Vide  Ron  i.  Abv 
weit  "  Wo"*-  Bep.  19. 

In  Alirrt  Carsttim,  poueanon  with  eolnor  of  title  for  leven  Jean,  will  bar  an  ad- 
vene poiteaaun.     BtrrelU  r.  Turner,  Tayl.  Rep.  113.  iS.  C.  2  Oayv.  Jtep.  tl5. 


0£(|  EJECT3fENT. 

Part  n.         What  does  amount  to  such  proof  does  not  seem  to  be  very  ac' 

^•^''^■^^'•cttratcly  dctermincd.(rf)    Lord  Holt  is  reported  to  haye  «ud 

,  ,    .     .     that  the  rule  of  the  possession  of  one  tenant  in  common  beinir 
(1) "  ■ '— ^  '^ 

Ba: 


S 


Uym.  SIS.    the  possession  of  the  other,  did  not  hold  place  against  the  Sta- 

tute  of  Limitations ;  and  that  if  one  of  them  only  takes  the 

Et*  aains  V.     profits,  it  is  an  ousting  of  the  other ;(!)  but  in  subsequent  cases 

SLordl^T m  ^*  ^**  *^^°  ^^^^*  ^**  '**''*  perception  of  the  whole  profits  does 

sso.  5  Burr,  not  amount  to  this;(2)  and,  therefore,  where  one  tenan|,iQ  com- 

^^^^^'  mon  had  been  in  receipt  of  the  whole  rents  for  twenty-six  years, 

yet  as  there  was  no  evidence  of  his  having  actually  daimed  tke 


S» P.  Stankf  T.  Ttimer,  Rep.  in  Co.  ofCoaf.  533.    Grttnl  ▼.  Fnnbonie,^  Bmpe. 

jlep,  56.  ▼.  Mhe,  Md,  103.  Mon.  ibid,  134.  Sed  vide  Bton  y. 

iAiV{.2i£S,eoatrt. 

FOMeatioQ  of  part  of  land,  it  poneasioo  of  the  whole,  Borretta  v.  Twrtier,iiid. 
113.  Larkim  ▼.  MiUer^  ibid.  3i5. 

From  an  uninterrupted  posseasioo  for  a  g;reat  length  of  time,  a  jarj,  under  eer- 
tain  circumstanees,  may  infer  that  ita  origin  was  lawful.  I}en  ex.  d.  ibuh  f.  Tuc- 
her,  Tayl  Rep.  157.  S.  C.  2  Bayw.  Rep.  147.    Vide  WelU  ▼.  JV>wM</,  t^  166. 

Whether  if  an  aotion  be  inatitntf-d  ooder  ih^  Sutute  (of  JVffv  rarit)afthe38th 
Marchf  1797,  within  the  five  years  thereby  limited,  and  it  abate  hy  the  death  of  the 
defendant,  who  dies  after  the  five  yeara  have  expire<!,  another  action,  thoagti  intti- 
toted  directly  after,  can  be  maintained.  Jackton  ex.  </.  Froet  v.  Bortm,  3  Cma' 
Rep.  197.— Am.  Ed. 

(cQ  One  tenant  in  oommon  may  oast  his  oo-tenant,  and  hold  in  severalty  \  hot  i 
silent  pnsst  ssion,  nnaoeompanied  by  any  net  amounting  to  an  onster,  orgivingnotiee 
Co  the  eo-tenant  that  his  possession  is  adverse,  cannot  be  construed  into  sn  sdvcne 
possession.  M^Chtrg  v.  l^ots,  4  IVheaL  Rep.  230. 

Joint  tenants  most  join  in  ejectment,  and  one  of  three  joint  tenants  cannot  reeorer 
a  third  part  of  the  premises  of  a  stranger.  Mibve  v.  Cumnun^e,  4  Teates^Sep.  577. 

The  fact  that  one  tenant  in  common  is  in  possession  of  the  estate,  claiming  to  hold 
it  by  a  deed  covering  the  whole  of  it,  is  sufficient  evidence  of  an  ouster  to  tapport 
«jectment  by  a  co-tenant.  Clark  v.  Vau^kan,  $  Con.  Rep.  191. 

If  one  tenant  in  common  binder  the  entry  of  the  other,  it  will  constitute  an  ootter. 
Gordon  ▼.  Peanon,  1  Mat9.  Rep.  323. 

An  exclusive  possession  by  one  tenant  in  common  for  forty  y«ars  ander  a  eUimof 
right,  wilt  amount  to  an  ouster.  Vandyck  v.  Van  Beuren  et  al.  1  Cainet'  Rep,  M- 
Bt  vide  Jackton  ex.  d.  DenmeUm  et  al.  v.  Dennuton,  4  Johnt^  Rep.  311. 

But  a  bare  preeeptioo  of  the  profits  by  one  tenant  in  common  without  an  adretw 
possession,  will  not  bar  the  other  tenant  in  common.  Marrit^a  lee.  v.  Vamkm, 
I  JDaU.  Rep.t^. 

S.  P-  in  Manfland.  Johneen  ▼.  Bowxrd,  1  Bar.  &  At  Ben.  Rep.  SSl. 

In  equity,  as  wf  II  as  at  law,  it  may  be  shewn  from  eiroamstances,  that  the  poMef 
aion  of  the  defendant  ought  not  to  be  oonsi^red  as  advene.    WaOace  etaLf.  D*>f' 
Jlddet  vx.  2  Sergr.  &  R.  Rep,  $21. 

In  order  to  avoid  the  plea  of  the  Statute  of  Limitations  to  an  action  by  joint  tensoU, 
it  ia  neeeaaary  to  shew  that  all  the  tenants  wisre  under  a  disability  to  sue.  Sggi^' 
eon  V.  Mmn^  4  Cranck^e  Rep.  415. 

One  tenant  in  common  may  maintain  ejectment  against  his  co-tenant,  thoogb  oo 
•0tiial  ouster  proved.  Shepard  v.  Ryere,  15  Johns.  Rep.  501.— Ak  Eb. 
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whole  utaUf  bat,  on  the  contrary,  it  appeared  that  he  was  ad'-  Ch.  IX.  •.  i. 
miUed  (the  land  being  customary  freehold)  to  a  moiety  only,  it^«^""io<»^' 
was  holden  to  be  no  oueter,  and  that  the  Statute  did  not  attach.(l)      _ 
And  the  like  decision  took  place  where  one  tenant  in  common  dem.  Empton 
levied  a  fine  of  the  whole  premises,  and  there  was  no  other  ^^i-l'S******^?' 
dence  of  adverse  possession/S)    But  though  bare  perception  of  s  einek.  690. 
the  profits  is  not  itself  an  ouster^  yet  if  continued  for  a  great  ^' 
length  of  time  without  any  claim  by  the  party  out  of  possession,  (9)  Peaeeabl^ 
it  may  be  evidence  for  the  jury  to  presume  one :  as  where  par-  b^w'^^^^^' 
tition  was  made  of  an  estate  of  two  women,  who  were  tenants  RcmI,  mte, 
in  common  in  tail,  and  one  part  was  aligned  to  the  husband  of 
one  during  his  life,  and  it  was  proved  that  after  his  death  his 
wife  remained  in  possession  for  thirty-six  years,  and  there  had 
been  no  acknowledgment  of  title,  nor  accounting  for  the  rents ; 
the  Judge  left  it  to  the  jury  to  preeume  an  actiuil  ouster,  and 
they  having  found  accordingly,  the  Court  held  that  the  Statute 
barred  the  action«(3)    In  that  case  Lord  Mansfield  said,  the  ^^i,^^^^ ™' 
possession  of  one  tenant  in  common,  eo  nomine,  as  tenant  in«iio(berv. 
common,  can  never  bar  his  companion ;  because  such  possession  q^^*"^!^ 
is  not  adverse  to  the  right  of  his  companion,  but  in  support  of 
their  common  title,  and  by  paying  him  his  share,  he  acknow- 
ledges him  his  co-tenant.    Nor,  indeed,  is  a  refusal  to  pay  of 
itself  sufficient  without  denying  his  title.    But  if,  upon  demand 
by  the  co-tenant  of  his  moiety,  the  other  refuses  to  pay,  and  (/e- 
nies  his  title,  saying  he  claims  the  whole,(4)  and  will  not  pay,  and  W  ^l^^.P^ 
continues  in  possession,  such  possession  is  adverse,  and  ouster  v.  Bini^  it 
enough*    Then  adverting  to  the  circumstances  of  the  particular  ^*'^^''^'^* 
case,  and  observing  that  there  was  no  evidence  of  any  account 
demanded,  or  of  any  payment  of  rents  and  profits,  or  of  any 
claim  by  the  lessors  of  the  plaintiff,  or  of  any  acknowledgment 
of  title  in  them  ;  his  Lordship  added,  therefore  I  am  clearly  of 
opinion,  that  an  undisturbed  and  quiet  possession  for  such  a 
length  of  timfe,  is  a  sufficient  ground  m  the  jury  to  presusne  an 
mctual  ouster,  and  that  they  did  right  in  so  doing. 

The  disabilities  mentioned  in  the  Statute  of  Hen.  7,  as  to  fines,  ^V*'*^^'*^ 
and  also  in  the  Statute  of  Jamts  1,  are  infancy,  coverture,  in*    l*  "^    - 
sanity,  being  imprisoned,  or  beyond  the  seas.    Persons  labour- 
ing under  either  of  these  disabilities,  or  their  heirs,(5)  may  make  C^)  Vide  Do* 
their  entries  in  the  case  of  a  fine,  within  five  years,  and  in  other  ^'^^^ 
cases  within  ten  years,  after  the  removal  of  the  disability,  not-£Mt»so. 
withstaniling  twenty  years  may  have  elapsed  ;  and,  therefore, 
in  either  of  these  cases  where  the  ordinary  time  is  gone  by,  and 
the  person  suing,  or  his  ancestor,  was  within  this  exception,  the 


5|g  ATCCTMENT. 

Partn.     lessor  of  the  plaintiff  should  be  prepared  with  proof  of  it.(«) 

^M^.'°  ^^"^  ^^  ^^7  ^  obserred,  that  the  disability  should  be  shewn  to 

'     have  existed  at  the  time  when  the  fine  was  levied,  or  the  title 

aecrued,  and  to  have  continued  till  the  within  time  of  limitation, 

for  when  once  the  Statute  has  begun  to  operate,  no  subsequent 

(1)  Doe  dem.  disability  will  prevent  its  progress.(l)    And  if  an  estate  descend 

Jones* 4T.    ^P^^  ^^^  parceners,  one  of  whom  is  under  coverture,  and  the 

Rep.  300.      other  a /erne  sok,  though  the  time  given  by  the  Statute  will  ex- 

'    tend  to  the  moiety  of  the/eoK  covert,  the  other  must  sue  for  her 

(8)  Roe  dem.  moiety  within  twenty  years  after  her  title  accrues.(2) 

Rnwtaton,^'        It  should  seem  that  previous  to  the  Statute  4  Ann.  c  16,  the 

3  Taunt.  ^1- party  claiming  title  to  lands  in  cases  where  the  right  of  entry 

was  not  barred,  might  have  avoided  the  operation  of  the  Statute 

of  James  altogether,  by  making  continual  entries  on  the  land ; 

(S)  Vide  Co.  for  as  actual  entry  gave  complete  possession,(3)  so  every  entry 

3  bJJI,^'  Q^„  gave  a  new  date  from  which  the  operation  of  the  Statute  com- 

17^5.  menced.    In  this  case,  however,  it  was  necessaiy  to  prove  an 

(4)  Ford  V.    actual  entry  ;(4)  and  for  this  there  seems  to  be  good  reason,  for 

Grey,  Saik.    \f  ^||q  formal  confession  of  entry  had  been  sufficient,  the  neces* 

44/s.c.   .    sary  consequence  would  have  been,  that  in  no  case  whatever 

would  the  Statute  have  had  operation.    Therefore,  even  if  one 

ejectment  were  brought,  and  the  plaintiff  failed,  the 


(e)  A  deed  wTII  never  be  presomed  from  len^h  of  time  to  haye  been  ezeeoted, 
where  the  parties  have  beea  under  aoy  legal  disabilitiea.  EaUm  ▼.  Samtffkrtl,  S 
Jknf*9  Rep,  527. 

The  poMetaioB  of  the  tenant  for  life,  and  thoae  ander  him,  though  thef  claiia  a 
greater  estate  than  he  hath,  will  not  defeat  the  right  of  remainder-man  Qntil  after 
the  death  of  the  particular  tenant.  Chandler  v.  P/dMpt,  t  Root^M  Rep,  546. 

Neither  a  descent  east,  nor  the  Statute  of  Limitations  will  bar  or  affect  a  refflsm. 
der-man  or  reversioner  during  the  continuanoe-of  the  partieular  estate }  nor  will  the 
aeu  or  laches  of  the  tenxnt  affect  the  party  entitled  in  remainder.  JacktoHex,d. 
Hardenberg  et  al.  v.  Schoonmaker,  4  Johru.  Rep.  S90. 

Where  the  ancestor  died  in  possession,  and  h»  son  and  heir  aneoeeded,  and  con. 
tinned  in  undisturbed  possession  for  eighteen  jears,  it  was  held,  that  a  porehaae  of 
the  title  bj  the  ancestor  might  be  presumed.  Ja€haonex,d.  Jl^ Donald y,JlfiCaS^ 
10  Jokiu,  Rep,  377.  Vide  Jackson  ex.  d  Myert  v.  Eipoveth,  80  Do.  180. 

The  jury  msy  presame  a  grant  regularly  issued  where  there  had  been  a  eerti&> 
cate  of  sarvey  returned,  and  anndry  conveyances,  and  possessioo  b/  persona  daiaUqg 
ander  them.  BaXVslet,  t.  Gau£rh,  I  Mar,  ^  Johtu,  Rep.  119. 

So  the  Statute  of  Limitations  begins  to  run  within  seven  years  after  the  rjglic  tn 
defeat  the  title  first  descends.  WelU  v.  Mlewbold^  Tayl,  Rep,  197. 

An  infant  who  has  been  disseised,  is  bfiund  to  bring  his  action  within  ten  yean 
after  coming  of  age.  Jackson  ex.  d.  Renoelaer  ot  ol.  v.  WhUlock^  1  Mm.  Cat.  SU. 

In  Maryland  it  hu  been  decided,  Uiai  the  Lord  Propcietary  bad  not  thp  righta  of 
the  King  gSt  Great  Rriudn^  and  that  he  might  be  barred  by  the  Statute  hS  Umiu- 
tions,  and  adverse  possession  of  lands,  which  he  obdmed  by  escheat.  RUiseWo  let. 
V.  Baker,  1  Bar.  &  Johm.  Rep.  71.— Ax.  Est. 
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in  that  actios  would  not  have  helped  him  in  another  brought  Cb.ix.i.  i. 
after  the  expiration  of  the  twenty  year».(l)    This  mode  of  evad-  ^^^^^ 
ing  the  Statute  of  Jamei  was  remedied  by  the  Statute  of  4  Ann. ............. 

c.  16,  «.  16,  whereby  it  is  enacted.  That  no  claim  or  entry  to  be  (i)  vide  is 
made  of  or  upon  any  lands,  &c.  should  be  of  any  force  or  ^ff^ct^^^^^^^^jj. 
to  avoid  any  fine  to  be  levied  with  proclamations,  or  should  be  P.  los,  where 
a  suiScient  claim  or  entry  within  the  Statute  of  James,  unless  |.^^^^ 
upon  such  claim  or  entry  an  action  should  be  commenced  within  K.  B. 
one  year  next  after  the  making  such  entry  or  claim,  and  prose- 
cuted with  effect,  •  Mr.  DaugkUf  adverting  to  what  was  said  in 
the  law  of  Nisi  Priiu,  makes  a  question,  whether  it  is  not  ne- 
cessary to  make  an  actual  entry  to  prevent  the  operation  of  the 
Statute  of  LimiUtions.(2)    To  which  it  may  be  answered,  that^)^f|\ 
it  certainly  is,  if  an  action  is  to  be  brought  (^er  the  expiration 
of  twenty  years  from  the  time  of  actual  possession ;  and  in  cases 
where  the  Statute  of  Limitations  has  nearly  run,  it  may  be  pru- 
dent to  adopt  that  measure,  the  effect  of  which  will  sometimes 
be  to  give  the  lessor  of  the  plaintiff  an  additional  year  within 
which  to  bring  a  second  ejectment  in  case  of  failure  in  the  first; 
for  if  it  be  proved  that  a  person  having  title,  just  at  the  conclu- 
sion of  twenty  years  adverse  possession,  made  an  actual*  entry 
on  the  land,  and  that  he  brought  his  ejectment  within  a  year 
afterwards,  it  seems  that  the  Statute  will  not  bar  him;fS)^j,^^,^ 
whereas  if,  without  making  any  entry,  he  had  brought  his  eject- S«aiid.3i9,c./ 
ment  and  failed,  he  would  have  been  without  remedy  in  this 
form  of  action ;  for  the  formal  confession  of  entry  in  the  first 
ejectment  would  not,  as  we  have  before  seen,  have  been  a  suffi- 
cient entry  to  enable  him  to  bring  another  after  the  expiration 
of  the  twenty  years. 

It  seems  to  have  been  formerly  doubted  whether  when  an 
ejectment  was  brought  by  one  tenant  in  common  against  another, 
it  was  not  necessary  on  the  part  of  the  lessor  of  the  plaintiff  to 
prove  that  he  was  actually  ousted  by  his  co-tenant  ;(4)  but  it  is ([il'y^^ " 
now  clearly  settled,  that  such  evidence  is  not  necessary,  but  is 
supplied  by  the  confession  in  the  rule.(5)    If  indeed  the  P*rty^,2SJ!^*"' 
in  possession  has  never  disputed  the  title  of  his  co-tenant  in  Brjdoo, 
common,  he  will  not  be  obliged  to  make  this  confession  ;(6)  but>^  ^'^"'*  ^^^' 
as  was  observed  by  Lord  Mansfibld,  in  Wigfall  v.  Brydon,  itO^)  Doedem. 
is  scarcely  possible  tjp  suppose  that  a  tenant  in  common  should  R^TfTuiit 
bring  an  ejectment,  where  there  is  not  an  actual  ouster,  viz,  a  397. 
denial  of  his  title.    Still,  as  there  may  be  cases  in  which  a  tenant 
in  common  may  be  admitted  to  defend  without  confessing  ouster, 
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p«rt  II.     it  is  incumbent  on  the  plaintiff  to  prodace  the  consent  rule  U> 

Great  inconvenience  has  freqnently  arisen  by  reason  of  the 
White  v.Cos;  plaintiff  being  called  on  in  all  cases  to  prove  that  the  defendant 
1  Campb.  173.  ^^s  in  possession  of  the  lands  for  ^icii  the  qectment  was 
brought ;  to  obviate  which,  general  rules  have  lately  been  made 
by  all  the  Courts  at  fFesinUnster,  making  it  incumbent  on  the 
defendant,  in  all  cases,  to  specify  the  premises  for  which  he  de- 
fends, and  to  admit  that  he  was  in  possession  of  them  at  the 
time  of  the  service  of  the  declaration  in  ejectment 

(/}  If  a  defendant  in  ejectment  olaima  title  aa  tenant  iaeonimon,  be  oogbtto 
enter  into  the  oommon  rale  tpeeiaU^,  Ibr  if  he  enters  into  the  untU  eooaeat  rale,  he 
cannot  olgeet  that  no  actual  muter  waa  proved  at  tlie  trial.  .fiwfcNnec.  <<.  JDflMi- 
ton  et  al.  v.  ZtermifMii,  4  Johrn,  R«p,^\i, 

In  OnmecHcut^  tenants  in  oommon  may  join  fai  an  aciioM  for  their  eomBoaeitite 
or  eaeh  may  toe  teparatelj  for  hit  part.  BUOwme  v.  Mae^  1  Bot^M  Bef.M 

In  Vermont^  tenants  in  common  ma^  maintain  ^  joint  aotioo  of  egeetmeM.  BAt 
V.  Bogerat  4  OancA't  Rep*  105. 

So  in  JV%w  Tdrk,  tenanU  In  common  maj  make  either  a  joint  or  sepiiste  dcmiae 
in  ejectment.    Jdcktm  ex,  d.  Van  Denberg  v.  Atuft,  8  Caineif  Bep,  160>*^^ 


SECTION  11. 


Of  the  difendanJt^s  evidence  in  general 


Sg^  s         I  HAVE  confined  my  observations  concerning  the  evidence  on 

Defendant's  the  part  of  the  plaintiff  to  that/ormo/  proof  which  everj  pliuB- 

^^^  ^°°^'    tiff  in  ejectment  may  be  called  upon  to  give.(^}    I  have,  how- 


CS*}  A  r^htfnl  and  lavful  possession  wiU  be  safBoient  to  teoover  in  ejeeCOKOt 
against  the  vrong  doer.  Law  v.  Wikva.  S  ifot/'s  Btp  108. 

So  where  the  defendant  had  bei-n  three  years  in  peaceable  posseauon,  sod  the 
plaintiff  enters  without  an?  colour  of  right,  tbe  plaintiff'tpassessicm  will  be  nffieieat 
to  recover  in  f jectment  against  the  defendant  who  it  coosidervd  a  trespasser.  JfX^ 
fan  ex.  cf.  Murray  ei  al.  v.  Mngen^  9  Johru,  Rep.  8S. 

A  person,  who  has  been  in  potsrssioo  of  laiMl  for  eight  or  ten  jeara,  under  colour 
of  title*  is  to  recover  against  a  mere  introder  or  trespassiC  Jackton  er.  d.  Jhoff^ 
et  al.  y.  Harder,  4  Johns,  Rep.  802. 

If  there  be,  out  of  the  plaintiff,  a  better  title  in  a  third  peraoo,  than  the  plsintiff^ 
the  defendant  shall  keep  posKssion  against  the  plaintiff,  until  tbe  better  title  A^^ 
appear.  GiiHlaruPB  le$.  ▼.  Banna,  MdU,  Bep,  854. 
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ever,  observed,  in  tlie  outset,  that  he  must  prove  a  legal  title  in  ch,  i 
liiiiiself-     It  follows,  that  if  the  defendant   prove  a  title  in  any  °'^' 
other  persoD,  he  gives  an  answer  to  the  plaintiff's  claim  ;  and  ^^ 
thougli  it  was  at  one  time  held,  that  if  the  plaiotiff  were  really 
entitled   to  (lie  possession  of  the   premises,   a  bare  legal  title 
sliuuld  not  preclude  his  recovery  ;  yet  it  ia  now  clearly  settled) 
that  if  the  legal  estate  be  shewn  to  be  in  any  other  person  he 
cannot  rGcover.(/i] 


The  [ilamlitr  in  rj 
uJiitli  hi-  hai  mule  ti 
bcWD<Jtu^h»|^ntea• 

StI  poUFMiOU  IB   ■  I 

ihtrn  being  no  pii>or 


iiiugli  no  dcl'rnee  be  mude  Tot  am  luiidg  lying  nithln  the 
IJacktiy't  /«.  I.  Mai/tmrd,  1  H.  W  .If  flm.  Hep.  309. 
lille  igiiiitl  unoUirr  "lio  claimi  under  in  eiohral  gnini, 
ilhofihelenknt.  HiUchaa't  la.j.  Ericktm.tbid.  339. 
liili!  or  poBcVirm  in  Lhe  pinior  \t<c  un  euiiTej;  nl:ithl^^, 
anil  hit  grantev  cannot  nininlaio  rjceiroirnl  againtt  ihc  teoial  in  pauuiion.  Ti^b  v. 
Baird,  3  Call'i  Rep.  Vi. 

In  lav,  ihe  plain  iilT  id  nit  recover  on  Ihe  un^gtb  or  hii  ovn  tillr,  wllhoul  rrgiril 
loibE  wenkncit  uf  lliedcrenilant'i  lille  )  in  eqtdln,  the  coniplainaDt  mutt  ihe*  that 
he  bai  a  gooil  anil  Hiperior  i-quitable  riglii  to  ibc  thing  deiaandcal,  bcfarr  he  can 
wrrit  Ihe  legil  lille  oni  uf  the  <U-rciiiUni,  shatetrr  >rre  Ihe  iSBRni  bj  which  ii  <rai 
aci|Uire<l.  PaUerien  T.  Bradford,  Otrdm't  Sep.  101. 

But  in  an  Kiicn  nf  (jfctiDeiii,  vhrn  the  ilcfrndant  pteadt  Wit  geneml  i«Kie,  and 
elaimi  no  title  in  himii'll,  he  ah*ll  not  be  pennitt<-<]  In  giTc  in  eticlcOce  a  CDpf  ora 
ilifd  rroni  the  plainiiPa  graniur  lo  a  atiinger  to  prate  that  the  plaintiif bia  do  title. 
PhelpM  1.  Feomaru,  2  Das't  Rep.  MT. 

Ibt  plaintiff  can  not  rconer.  JOuiuill  r.  Sandfii-ii,  I  Jtaei'i  Rep.  ^T. 

Hov  far  ihia  nile  in  Mlintii  concrrning  rru/n'ei  willuppl]'  \o  fertonaltia.  JllUUr 
el  at.  I.Miller  el  al.iDaU.  Rep.  1. 

Pouenion  in  ihe  leuor',  vllhoul  claiming  title,  will  Dot  malnlnia  Ihe  aetioa. 
TVneiifa/ii  T.  Jeffriet,  I  Cmitn'  Rep.  190,  n. 

It  ii  not  neceuary  ihut  the  plainiiET  ihoiild,  on  every  occaiion,  the*  a  poaniiioa 
ariwent]'  fean,  or  ■  puper  title  (  bui  a  poiitatioo  for  alri*  period  will  firm  a  pre- 
laiDpiioa  oTtiile  iiifflDient  in  put  tlie  tenant  on  Ilia  dpre-nce.  Smiih  ex.  d.  Telia-  <r. 
I^iTilard,  10  Jaini.  33B. 

The  plainiilf  in  tjeetmenl  moat  reenrer  nn  ihr  Hrenjcth  'if  hii  ovn  title,  awl  not 
BO  the  neakneii  (ii  Ihe  drfrndani.  /jj.  e/HWtirv,  Ca-dier,  JidiUi.  Rep.  330. 
Lane  n  at.  ».  Rryi,ard  et  al.  S  Serff.  £J  Ji.  Rep.  6S.  Cnrrl  el  aL  i.  Irmn  el  at. 
3  Da.  SS3. 

If  pUiDiiiThaTe  a  regular  paper  title,  it  ia  inffldenl  if  he  ibev  >  right  of  enlrr. 
Lei   e/Jmibfan  ..  mdcim,  I  Felm'  Rep   *3S,  n. 

of  poueatioD,  and  ean  ahcw  no  better  llile.    JllUer,  where  lli<-  d-rriidani  e*D  ifaew  ■ 
belter  title,  tfaadi  el  al .«.  Lane  el  al.  »  Serf.  U  R.  ttep.  53,— An.  En. 

(A)  In  JVmr  York,  where  the  Irga!  tille  ii  in  (he  piainiiff  in  an  aellon  of  eject- 
ment, the  delcndani  wdl  nnibr  allovillo  tet  uf  m  rquiliihle  tille  in  defense  agamit 
Ihe  aeUon  at  law.  Jackiaaex.d  Smilhelal.  j. /•let-c.  2  Jehn: Rep  9^11.  .¥./>. 
Aekntn  ex.  d.  J'ltltr  et  al  i.  .yiMgii,  3  Miu.  Cui.  321.  J-ckian  ei .  d.  KcmtaU  i, 
'  Tan  Slyck,  S  Jefati.  Rep.  .ISO,  Juelctan  ex.  d.  Hfalieck  el  al.  r.  Deya.  i  Du  Mi, 

So  K-.  eqiiitabte  title  which  la  iIduIiiIuI,  emixil  prenil  in  an  action  of  vji-ctineat 
nioat  the  ^j^  tille.  Jacktm  ex.  d.  PtiKr  el  id.  1.  !SlMm,VJ6Kn;  Cat.  Stl, 

ax 


fil<gg  EJECTMENT. 

Firu  II.        Doring  the  tiAie  that  tlie  former  doctrine  prevailed,  the  Court 
^eTMbnee.*^  Would  Dot  permit  E  party  who  did  not  mean  to  distarb  outstand- 
^.^^^^^^..^  ing  incumbraoceB-to  be  turned  round  by  them ;  and,  therefore, 
if  a  term  Were  created  for  particular  purpoeea,  and  the  person 
entitled  to  the  podsession»  subject  to  the  incnmbrances,  for  the 
tecnrity  of  which  such  term  wan  created,  brought  an  ejectment; 
it  was  not  permitted  to  a  third  person,  claiming  under  the  same 
title  as  the  plaintiff,  to  set  up  this  term  as  an  answer  to  the  ac- 
(i)Vide  ikm-  tion.(l)    On  the  aume  principle,  if  a  mortgagee  whope  mortgage 
towe V  Pi^,  ^^  ^^^^  subsequent  to  a  lease,  gave  notice  to  the  tenant  that 
IT. Kep.      he  did  not  mean  to  disturb  his  possession,  but  only  sought  the 
recovery  of  the.  rents  and  profits,  the  tenant  was  not  suffered  to 
set  op  his  pnor  title  by  lease;  or  in  case  of  a  holding  from  year 
to  year,  to  object  to  the  want  of  notice  to  quit,  and  thereby  de- 
feat the  ejectment  of  the  mortgagee.    The  contrary,  howevefi 
is  now  established  by  a  variety  of  cases  ;  and  therefore,  if  the 
existence  of  such  term  he  proved  on  the  part  of  the  defendant, 
the  plaintiff  cannot  recover,  unless  there  be  evidence  on  his  part 
for  the  jury  to  presume  a  surrender  of  the  term. 

This  can  never  be  done  where  the  purposes  for  which  the 
term  was  created  are  not  completely  answered ;  so  that  where 
a  term  was  created  for  the  purpose  of  securing  an  annuity,  it 


So  ID  JWw  Jertey,  legal  title*  wiU  not  bend  to  equiUikle  claims  in  the  trail  of  n 
action  of  ejectment.  Demi  ex,  d.  Snedeker  y,AUen,  Penning,  Hep,  35. 

hk  Pemuyhoania,  a  l«>gal  right  of  entry  is  safficicnt  to  maintaiti  so  ^eetraoBt. 
Sim^  let.  t.  iHwie,  S  Doll.  Rep.  4S5. 

In  AbrM  CaroUna^  in  Coarts  oTLsw,  the  <rj^/ title  will  be  looked  to,  Blewu 
y.  Jiaddock,  Rep.  in  Co,  of  Conf.  75.  Jofmetm  ▼.  Hunly^  Tayl  Rep.  305. 

In  Virginia,  a  deoi'ee  of  a  Ceuniy  Court  directing  the  defendant,  n  reaidcBt 
within  its  limits,  to  execute  a  cooTejanoe  for'tands  Ijing  in  Another  county,  being 
enforced  anl>  upon  the  persmi  of  socb  defendant,  and  not  vettii^  any  I^al  title  m 
the  complainHni,cannot  be  rreriyedaseTid^Doe  in  any  aotkm  of  ejeetmenL  Aldridge 
etal.y.  Gilet  et  al.  3  »n.  U  Mtatf.  Rep,  iS6. 

An  outstanding  title  must  be  a  present,  operatiTe,  and  subttsting  title,  otherwiK 
the  presumption  will  be  that  such  title  baa  been  extiagoished.  Jachaon  ex  d  Xhet 
etal  ^  Rud9m,3Johna.Rrp.  375,  JackmmeX.  d,  Dunbar et  cX,  t.  Todd,  6  Do,  857. 

A  mere  intruder  will  not  l»e  allowed  to  protect  himself  in  the  possession  by  set- 
ting np  an  natsModing  title  in  a  itrauger.  Jaidtwk  ex.  d.  Duncan  etoLv.  Border, 
4  Johu,  Hep.  fHOi* 

An  QBistandit^  thie  in  a  stranger  cannot  be  set  Qp  where  there  has  been  an  ad- 
verse possession,  idid. 

A  mortgage,  before  foreclosure  or  entry,  is  not  a  legal  title,  which  a  stranger  can 
let  up.  ColUne  i.  Torrey^  7  Johns,  Rep.  97%,  Jackeen  ex.  d,  Marttn  et  al,  r, 
Pratt,  10  Do.  381. 

A  Court  of  l^w  will  not  permit  a  stranger  and  wrongHloer  to  defend  himself  by- 
setting  np  a  mere  trust  Estate  standing  out  in  the  name  of  the  pUintiff^  lenor'is 
trastee.  Den  ex,  d,  Snedeker  t.  Mm,  Pemdng,  Rep.  35.*Asu  £d. 
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EJECTBfENT.  g^S 

i 

WM  holdea  that  during  the  life  of  the  aDnuitant,  the  heir  at  law  ch.  ix.  t.  2. 
could  not  recover  on  his  own  demise,  though  he  claimed  pubjeot  '-^^^^"^'n; 
to  the  charge  K I)  and  where  an  old  term  haa  been  from  time  to        . 
time  recognised  as  eiisting  till  within  a  few  years  before  the  i^Do^df  ,11. 
(time  of  trial,  and  an  ejectment  is  brought  by  the  trustees  named  u<>»idoii  v. 
in  it,  with  the  concurrence  of  the  owner  of  the  inheritance,  who  aep 'esi.   ' 
is  interested  in  upholding  it,  a  jurj  will  not  be  directed  to  pre^.^^  q^  . 
sume  a  surrender.:  2)    But  where  it  is  in  proof,  on  the  part  of  L-aham  v^ 
the  plaintiff^  that  the  trusts,  on  which  the  term  was  created,  J^^**^^' 
have  been  completely  fulfilled,  so  that  the  trustees  cuglU  to 
have  conveyed,  the  jury  will   be  directed  to  presume  that  in 
point  of  fact  they  have  done  90%  though  there  is  no  direct  evi^ 
dence  of  the  fact(3)    Thus,  in  one  case,  where  a  man  by  will,(J>'^  «*««• 
dated  in  Dee.  1777,  devised  certain  premises  to  three  persons  as  Uc^d,  App. 
trustees,  for  his  son's  maintenance  till  he  came  to  twenty -one 
years  of  age,  and  then  to  convey  to  him ;  the  son  came  of  age 
in  1788,  and  in  1789  made  a  lease,  and  that  lease  being  relied 
on  by  the  lessor  of  the  plaintiflf  in  an  ejectment  brought  in  the 
year  1792  ;(4)  and  by  the  same  party,  when  defendant,  in  another  (4)  RMiftnd 
ejectment  brought  against  him  in  the  year  1796  ;(5)  the  Ceurt^;'5i;f>*^'!J?| 
of  King's  Bench,  in  both  instances,  held  that  the  jury  might  Rep.' 685. 
presume  a  conveyance  by  the  trustees,  for  their  trust  having  ex-  .5.  ^^  ^^„ 
pired,  it  was  their  duty  to  do  so»*    But  if  the  jury  do  not  find  Roverman  v. 
such  surrender  as  a  fact,  in  a  special  verdict  or  case,  the  Court  7  t!^p!  s. 
in  this,  as  well  as  all  other  instances  of  facts  resulting  from  evi* 
dence,  is  precluded  from  drawing  the  concittsion,(6)  ^iLdHOe 

In  cases  where  a  term  is  in  all  events  to  take  place,  the  antte^^-  <'<*b^ 
lies  on  the  lessor  of  the  plaintiff  to  prove  that  the  purposes  for  uepTSS^V 


*  !•  1717,  t  term  of  1000  yetn  vm  emted,  whieh  ia  1735  vat  MMgaed  to  te- 
eare  ad  ■noaitj  to  A.  and  aftcrwante  to  attend  the  ioherltaiiee.  Ji.  died  io  1741^ 
and  the  ettate  remamed  andiitiiriMd,  io  the  hands  of  the  ovner  of  the  bheritauee 
and  her  deHwe  fmm  175S  to  1813,  without  any  notiee  of  the  term,  exempt  that  hi 
ISOI  the  deritee,  ia  vhoee  pOM«flrion  tlie  deeds ereatins  and  iMigoing  k  were  found, 
oovenanted  to  prodnee  thoae  ifeedt  when  eailed  for  In  an  ^retmeni  by  the  heir  at 
law  of  the  testatrix,  tiie  estatei  devised  bemn  spent,  the  Court  held  that  a  sorrender 
might  be  presnraed.  J}oe  tkm  Burdett  ▼.  ffrigkt,  %  Bam.  £/  Ml,  710.  In  ano- 
tlier  ease  a  term  of  years  was  ereated  in  17(IS,  and  assigned  over  to  a  traste«  to  at- 
tend the  inheritanee  in  1799.  In  1S14  the  owner  of  tiie  inheritsnee  ezeented  a  mar- 
riage Mttlement,  and  m  18lC  lie  eonseyed  hw  life  intrreet  to  a  porahaser,  at  a  aeen- 
rtty  lor  a  debt,  but  no  assignment  ef  the  term,  or  deliver/  of  the  deeds  rehitnig  to  it, 
took  plaoe  on  either  oeeasioo.  In  1819,  jott  before  the  trial,  an  aetasi  assignment 
of  the  term  was  made  by  the  administrator  ef  the  tnistee  In  1799,  to  a  new  trustee 
Ibr  the  porehater  of  1816.  Held,  fhnt  under  the  eireaoasianees,  on  aa  ejretmeat 
brooght  by  a  prior  Inenmbraneer  against  the  purshsser,  the  jury  were  warranted 
in  preMmbg  that  the  term  hnd  been  surrendered  pre?ioasly  to  1819.  Jhedtm^ 
Jhttimd  f .  Btider,  %B.^A.  788. 


5S1  EJBCTMGNT. 

pATt  n.     which  it  was  created  have  been  satisfied  ;  but,  where  the  con- 

*'w^ini!."^  veyance  is  cooditional  only,  as  in  the  case  of  an  olU  morigage 

___^  for  years,  the  defendant  must  give  further  evidence  thao  the 

mere  proof  of  the  mortga^  deed.     He  should,  in  this  caw,  aliv 

prove  either  a  posaeasion  under  it,  or  payment  of  interest  by  the 

mortgagor,  subsequent  to  the   day  of  redemption,  and  within 

twenty  years ;  for  otherwise  the  preanmption  is,  that  the  nooef 

^''w^h'^b     *'^  P      "^  ^^^  ^^^'  '^"*''  ^^B^^ucnt'?-  >t  >B  BO  subsisting  title^l) 

Bill.  a.  P.  '      But  here  it  should  be  observed,  tiiat  it  is  not  evetj  penw 

""■  who  is  in  condition  to  avail  himself  of  terms  outstanilisg  in  > 

third  person  ;  a  tenant  is  never  permitted  to  dispute  tiie  title 

•f  his  landlord ;  nor  a  mortgagor  to  shew  that  he  himself  hid  n* 

(S)  Liiidier    title  at  the  time  of  making  the  mortgage  ;(2)  and  Lord  M^ks- 

Bui.  n.  P.'    riELD  said,  in  the  case  of  Lade  v.  Holford,  that  he  never  would 

t)0-  suffer  a  plaintiff  fe  be  nonsuited  by  a  term  outstanding  in  his 

(3}Vi<le3      «wn  trustee,  but  direct  the  jury  to  presume  it  8urrendered.(3) 

bXn*""    ^^  '*  "  ""^  ^^^^'  ^^^  whether  the  ejectment  be  between  the 

110.'  cutui  que  trvat  and  his   trustee,  or  between  him  and  anj  third 

'tlHoefcm,  P*"""'  'f  *^*  tnta  be  unaaiiajied,  the  person,  having  odIju 

kfU'ie  v.       equitable  interest,  cannot  recover.(4} 

leii^in.  '  '^^^  inconveniences  attending  the  present  practice  of  reqnir- 
ing  a  strict  legal  title  were  very  ably  pointed  out  by  Mr.  Jus- 
egl.  *  '^  tice  BuLLeB,(d}  and  his  argument  would  be  unanswerable,  did 
not  a  Court  of  Equity  interfere  on  this  subject;  and  in  cuet 
where  the  circumstances  under  which  the  person  beneficltllj 
interested  stands,  are  such  as  to  render  it  advisable  that  he 
should  have  the  possession,  extend  its  interference  to  prevent 
an  outatanding  term  from  being  set  up  to  defeat  his  recovery. 


SECTION  HI. 

Of  the  evidence  in  ejectment,  by  landlord  agmntt  tenant- 

fiSi^Mta      '^^^  action  of  ejectment,  by  a  landlord  against  his  fenint. 

ejeciment.  can  be  brought  only  in  two  instances ;  one,  where  the  deniK 
"'-'  ■  ■  ■"■  is  at  end  by  efiSuxion  of  time,  or  voluntary  act  of  the  parties; 
(*)  ^g*'?°^  tlie  other  where  the  tenant  has  committed  a  forfeiture. 
v.Sii>(ie,4T.  Ill  neither  case  will  the  lessor  of  the  plaintiff  be  called  on  id 
fcp.6M.  give  any  evidence  of  his  title  anterior  to  the  lea8e.(6)  forneilhcr 
the  tenant,  nor  any  other  person  who  came  into  possession  nndei' 


^- 


EJECTMENT.  flgj 

hiin,(l)  will  be  permitted  to  dispute  the  title  of  the  person  from  ch.  ix/s.  3. 
whom  the  former  took  the  premises  ;  he  may,  indeed,  shew  that  ^^"'r^^n'^ 
the  title  has  since  expired,  but  he  cannot  be  permitted  to  prove  ....^.......^ 

that  he  originally  had  none.  (2)*(t)  m  )  dqc  <iero. 

kni^t  V. 

Smyth,  4  M. 
*  1 1  hat  long  been  established  as  a  general  prtneiple,  that  a  tenant  ahaU  not  br  tc  S.  54. 

permitted  to  diapute  the  title  of  hia  landlord,  vide  ante,  359  ;  but  in  a  eaae  whieh 

oceurred  at  Mti  Print  before  Mr.  Juiiicc  BATycr,  that  learned  Judge  held,  that  ^SVDoedera. 

iirhere  a  perton  who  had  paid  rent  afterwards  and  before  any  fjeclment  was  brought  i^Jjmaboltom 

refused  to  pay  more  rent,  insisting  that  the  auppoaed  landlord  vaa  not  eniitled,  that  3  Af.  ^  S.  56. 

such  refusal  enabled  him,  when  defendant  io  ejeetment,  to  gite  eridenoe  of  the  title 

of  aooiher,  and  that  in  ancb  aaae  the  payment  of  rent  was  only  prima  fa§ie  evidence 

•f  the  title  of  the  person  to  w/hom  it  waa  paid.    Vide  Ikte  dem  BaiUjf,  £/c.  of  Clun 

▼.  Clarke  and  other»,,^>pendixi 

In  a  ease  which  afterwards  came  before  the  Goart  of  Common  Pleas,  {Rogers  ▼. 
Pitcher,  6  TawU.  20S,)  the  generality  of  this  doetrine  was  explained,  and  10  some 
measure  limited.    It  was  holdcn  thai  in  that  eaae  (which  waa  an  action  of  replevin,)  , 

that  ihe  payment  of  rent  was  only  prima  fade  evidence  of  ow.iersbtp,  and  did  not 
preclude  the  person  psyiog  from  shewing  a  title  in  a  third  person ;  and  the  Chief 
Justice  GiBBs  said,  <*the  payment  of  rent  raises  a  preat»roption  that  the  party  re- 
ceiving it  had  a  good  title  to  it,  bat  it  is  a  presumption  only,  and  capable  of  being 
rebutted.  The  aaroe  doctrine  which  I  now  lay  down  was  held  by  Batlet  J.  in  an 
ejectment  at  Shrewtbttry  for  cottagea,  for  which  rent  had  been  paid  to  the  coqiora- 
tion^  the  payment  of  rent  was  certainly /rmtayocie  evidence  of  their  title.  My 
brother  Batlkt  held,  that  the  defendant  having  flisclaimed  to  hold  under  the  cor- 
poration, that  was  equivalent  to  a  notice  to  quit,  and  left  them  at  liberty  to  shew  who 
waa  the  real  proprietor  of  the  aoil.  This  doctrine  must  be  taken  with  reference  to 
the  subject  matter,  and  to  the  case  in  which  it  ia  laid  down.  It  was  not  a  case  in 
which  the  tenanta  had  been  let  into  potteuion  by  the  corporation.  If  it  had  been,  I 
should  have  thought  that  the  defendants  never  could  have  disputed  the  title  of  the 
corporstion  while  they  continued  in  possession ;  but  these  were  cottages  built  00  tlte 
waste,  and  the  corporation  claimed  to  be  lorda  of  the  manor,  and  the  tenants,  who 
at  first  acquiesced,  being  afterwards  advised  of  other  landlords,  disclaimed  to  hold 
of  the  irst.'» 

Landlord  and  tenant. 

(1)  In  an  action  of  ejectment  by  ihe  lessor  againnt  the  lessee,  the  lessee  is  es- 
topped 10  say  the  plaintifT  has  no  title.  Holmet  v.  Kennedy,  1  Roofa  Rep.  77.       ■ 

So  where  a  tenant  has  once  recognised  the  li'ssur  as  his  landlord,  he  cannot  be 
permitted  to  dispute  his  title.  Jackion  ex.  d.  Lormet  al.  v.  Reynoldt,  1  Cainet*  Rep. 
444.  Jackoon  ex.  d.  BUecher  v.  Whitfordt  8  Do,  SI 5.  Jackton  ex.  d.  Van  Alen 
et  al.  v.  Votburgh,  7  John*.  Rep.  186.  Jackion  ex.  d.  ^inderton  et  al.  r.  M*jLeod, 
12  Do.  182. 

A  person  purchasing  land  under  an  execution,  is  substituted  in  the  place  of  the 
defendunt,  and  in  ejectntent  by  the  landlord,  cannot  set  up  a  title  in  a  third  person. 
Jackionex.  d,  Klein  v.  Graham,  S  Caittet'  Rep.  188. 

Where  the  landlord  unitea  with  the  tenant  in  defending  an  ejectment,  it  is  suffi- 
cient to  prove  thf  tenant  to  have  been  in  possession  at  the  commencement  of  the 
suit,  and  his  possession  ia  deemed  that  of  the  landlord.  Jaekton  ex.  d.  Wood  v. 
JBarrov,  II  Johnt.  Rep.  434. 

An  acknowledgment,  by  a  defendant  io  an  ejcetment^at  he  went  into  possession 
under  one  of  the  lessors  iif  the  plaiotilT,  wns  held  sufficient  evidence  to  enable  the 
plaintiff  to  recover.   Jaeknn  ex.  d.  Sofoharie  et  al.  v.  Dobbin,  3  Johno.  Rep.  823. 
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Pari.  n.        The  lessor  of  the  plaiDtiiT,  therefore^  in  the  first  case  has  onl  j 

MtioD  or  del  to  prove  the  demise,  and  that  the  term  has  been  determined.  This 

miae.       may  be  done  either  by  provii^  the  counterpart  of  the  lease  bj  die 

subscribing  witness,  in  cases  of  a  demise  by  deed,  (which  seems 


(1)  VMicaiit«,to  be  sufficient  without  any  notice  to  produce  the  original  ;)(1) 
'  or,  where  the  demise  was  by  parol  for  a  certain  time,  by  some 

person  present  at  the  making  of  it  In  cases  of  tenancy  from 
year  to  year,  which  almost  every  demise  is  now  deemed  to  be, 
unless  some  definite  time  be  fixed  on,  the  lessor  of  the  plaintiff 
must  also  prove  that  the  demise  has  been  determined  by  a  re- 
gular notice  to  quit.    The  notice  which  is  generally  required  is 


Where  s  penon  hat  entered  into  the  poaaeiticm  of  land  ander  another  and  ac- 
knowledged hi«  title,  be  cannot  aet  up  in  defenei'  lo  an  action  of  ejt^tmrnt  aftnut 
bim  an  outatanding  title  in  a  third  peraoo.  Jackson  ex,  d.  Snuih  tt  al,  ▼.  Stemart, 
6  Johnt,  Rep,  34. 

So,  in  Pemuyhama,  Let,  oJDimmd  ▼.  Enochs  MdU,  Sep.  356. 

So  a  tenant  oannoi  reaiat  hia  landiordla  titU  by  virtne  of  an  ndverae  title  aaqnired 
during  bia  leaae.  QaUttway*9  ki.  v.  O^le,  8  Binn,  Hep.  468. 

So  a  claim  or  title  vhiob  cannot  be  aet  op  by  a  peraon  while  in  poaaeaaaon,  cahoot 
be  aet  op  by  another  who  eom^a  into  poaaeaaion  under  him.  Jaekwn  ex.  d,  /koi- 
can  V.  Border,  4  Joknt.  Eep.  809. 

So  where  the  defendant  aold  bta  right  in  the  premiaea  to  the  plaintiff,  nnd  agreed 
to  delifer  op  the  premisei,  and  afterwards  refuted,  the  defendant  waa  held  BMom- 
petaot  to  prove  a  title  in  a  third  peraon    Wood  v.  HyaU,  ibid.  313. 

So  alao  aa  to  a  parohaaer  at  a  Sheriffs  taie.  Jackeon  ex.  d.  Kane  ?.  StenAerg, 
1  Jokne.  Cat.  153. 

Where  the  defeodant  aoknowledged  that  he  got  hia  title  from  one  who  clatned 
to  hold  aa  a  deviaee  under  the  will  of  the  grantor  to  the  hoaband  of  demandant, 
irhoae  intereat  was  aold  by  the  Sheriff,  thia  was  held  to  be  a  recognitioB  of  the  title 
under  which  the  hatband  of  the  demandant  m  dower  claimed.  JSMree  ▼•  JBff^  8 
Jehnt,  Eep.  119. 

If  the  tenant  have  enjoyed  the  land,  he  cannot  repel  the  landlord'a  claim  for 
rent,  by  aaying  he  had  nothing  in  the  land,  kc.  Waieonetal.  r,  jUexander,  1  WiaaL 

Rep.  440. 

JiUter,  if  he  be  evicted.  Rote  ^.GiUetux.  ibid.  114. 

But  in  an  action  on  the  case  on  a  Statute  (of  Vermont)  to  recover  the  metae  pn- 
fita  of  land  levied  upon  by  execution,  the  defendant  is  not  estopped  from  ahewbg 
that  he  bad  no  title  to  or  interest  in  the  land.    Bowne  ▼«  Graham,  S  T^L  Rep,  4IS. 

Where  a  tenant  who  had  been  many  yeara  in  poaaeaaion  of  land  onder  the  titles 
of  the  aopposed  proprietary,  applied  to  bim  as  the  real  owner  to  baj,  and  rcqaestcd 
to  be  considered  aa  his  tenant ;  in  an  ejectment  brought  by  the  proprietaiy  against 
the  tenant,  it  was  held  that  the  tenant  might  ahew  that  be  had  made  the  appKeatioB 
onder  a  taiatake,  and  prove  a  title  out  of  the  proprietarr,  though  heeoold  not  art 
up  ai\  adverse  possession  of  twenty  yeara.  Jackeon  ex.  d.  Vieley  ei  ai.  r.  Cuerdm, 
8  Johnt.  Cat.  353. 

Evidence  of  an  agreement  for  a  leaae,  between  the  letaor  in  ejeetnent,  and  the 
tenant,  la  not  sufficient  to  enable  the  plaintiff  lo  recover  the  poaaeaaion,  when  there 
ia  no  proof  that  any  lease  waa  ever  executed,  or  rent  paid ;  and  the  tenant 
to  hold  adversely.  Jackeon  ex,  d.  Southampton  v.  Coeley^  ibid,  883.— Ax.  E^ 
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half  a  year,  expiring  at  the  same  season  of  the  year  as  that  ch.  ix.  •.  3. 
when  the  defendant  entered  ;(1)  but  where  the  custom  of  the  ^****^  ^*l**»'- 
covntrj  requires  a  longer  or  shorter  time  of  notice,  it  has  been        ^ 
said,  that  such  custom  will  control  the  general  nile.(2)(&)  yenTJ^iower 

In  cases  of  this  description,  it  is  often  difficult  to  give  direct  v- 1^<>^7>  ^ 
evidence  of  the  demise,  and  where  that  cannot  be  done,  the    *     P*  ^  • 
subsequent  payment  of  rent  will  \ie  prima  facte  evidence  of  an(^y^*^<'l^<^ 

^  V   Wilkintoo, 

Bud.  Co.  lit. 

JSToUce  to  quit.  ■;<*  ^  *^«- 

Henderaoo 

(k)  NoliMto  quit,  it  only  neecMarjr  where  the  reUtion  of  landlord  and  tenant  10b-  ^*  Chamoek, 
siiU  between  the  parties.  Jackwn  ex,  d.  PhiUp$  ▼.  AUHch,  13  Johns.  Rep,  106.     ^^^'  ^'•'  ^' 

A  tenant  mi  will  it  not  entitled  to  notice  to  quit.  Jackeon  ex,  d.  Fan  Denberg  ?. 
Brudi, «  Cc»ner«*  Rep.  169. 

Sed  vide  Jackoon  ex,  d,  Lhmgtion  ei  ai,  v.  9fiUejf  et  aL9  Johng.  Rep.  S6^,  in 
whieh  the  Coart  ■cen  inclined  to  the  opinion  that  he  is  entitled  to  notice. 

Nor  is  a  batUffov  eervani.  Jackton  ex,  d  Fitzroy  ?.  Sample,  I  Johnt.  Cat,  231. 

Nor  is  a  tenant  who  cUdmi  to  hold  advene^,  Jackoon  ex,  d,  DiU  t.  Tyler^ 
2  Johm,  Rep.  444. 

To  entitle  the  defendant  to  notioe  there  must  be  a  priTitj  either  ofoontract  or  of 
estate,  between  the  Ifssor  and  the  defendant.  Jacknnex,  d  Ferreov.  Fuller,^ 
Johns,  Rep  815.  S.  P,  Jackton  ex,  d,  WhUlcok  ?.  Deyo^  3  Johna.  Rep  4S4. 

A  parol  gift  of  land  onlj  creates  a  tenanejr  at  will }  if  the  donee  lease  and  the 
donor  do  not  ratiij  his  aot,  the  mere  pemsittinf  the  lessee  to  build  and  enjoj  under 
the  tena  will  not  prevent  the  donor  from  legally  devisiog  the  lan^,  and  his  devisee 
msy  recover  without  notice.  Jackson  ex,  d.  Fan  Men  v.  Rogers,  1  Johns.  Cos.  S3, 
2  JV.  York  Cos.  in  Er,  314. 

A  tmani  ai  sujferancet  k  not  entitled  to  notioe  to  quit.  Jackson  ex,  d.  Fan  Cort» 
londt  V.  Parkhurst,  5  Johns,  Rep,  128. 

A  tenant  at  will  is  considered  as  holding  from  year  to  year  only  for  the  purpose 
•f  a  notice  to  quit ;  but  he  has  no  right  to  such  noUee  after  he  has  determined  the 
will  by  an  act  of  voluntary  waUe.  PhUHps  v.  Covert,  7  Jshns,  Rep,  1 . 

But  where  a  person  entered  on  land  with  the  permisiion  of  the  olroer  at  i  mere 
oeenpant,  and  without  any  retervatioa  of  rent,  and  made  improvements,  after 
eighteen  years  possession  be  was  to  be  considered  as  a  tenant  from  year  to  year,  and 
entitled  to  a  notice  to  quit.  Jackson  ex.  d.  LMngston  v.  Rfyan^  1  Jthns,  Rep,  322. 

So  where  JL  entered  on  the  land  of  B.  with  his  permission  as  a  mere  occupant 
without  any  rent  reserved ;  B  sold  to  C.  under  whom  wf.  eootinoed  in  possession, 
nnd  afterwards  sold  to  D,  who  took  possession  and  claimed  to  hold  uuler  the  deed 
from  Ji,  I  this  diselaimer  of  tenancy  was  held  sufficient  to  dispense  with  a  notice  to 
quit.  Jackson  ex,  d.  Locksell  v.  Wheeler,  6  Johns,  Rep.  2r2. 

Where  the  defendant  went  into  possession  of  land,  by  thecoosent  of  the  owner,and 
oontinoed  so  fifteen  years^  improving  the  premises  under  an  expectation  to  bold  the 
land  for  life,  he  was  entitled  to  a  notice  to  quit,  though  no  rent  were  reserved.  JDen 
ex.  d.  Mickey  v.  Mackey,  Penning,  Rep,  420. 

The  notice  to  quit  (under  the  Act  of  Atsenibly  in  Pennaif/vajoa)  most  be  giv^ 
three  months  before  the  end  of  the  term.   Brown  v.  Fanhom,  1  Biim.  Rep,  334,  n. 

Notice  to  quit  given  by  a  lessor  to  has  lessee  who  has  continued  to  pay  him  hit 
nnnual  rent,  is  sufficient  thoo^h  another  person  is  iu  possession  of  the  premiaes. 
Jackson  ex.  d.  Livingston  v.  Baker,  10  JbAnt.  Rep.  270. 

Tenant  at  sufferance  not  entitled  to  QOtiee  to  quit.  Jackson  ex,  d,  Anderson  et  ai. 
T.  MSUod,  12  Johns.  Rep.  182. 
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pirt  11.  antecedent  demiie  from  year  to  jeer  ;>  but  to  enable  the  party 
^°'*"°*'''- to  shew  on  whose  behalfthe  rent  wis  received,  notice  should 
~^^^~^  be  given  to  the  defendant  to  produce  hia  receipta.  If  one  joiot 
i^ki^^!*""'  "'"^  ^"  ^^*  9**^  ^<*  '■^  ■ge&t  of  several  parties  on  their  behalf, 
Gnni.  li  though  such  ag^ent  was  appointed  by  the  several  parties  at  dif- 
ferent tioKB  such  payment  will  be  evidence  of  their  joint  title.(l) 
After  this  general  evidence  of  a  demise  from  year  to  year, 
F«icr^)3  the  proof  of  a  notice-  to  quit  having  been  served  on  the  teoaat 
D^'d^'  himself,  and  no  objection  made  by  him  at  the  time,(£)  has  been 
Leiariur  held  to  raise  a  presumption  that  the  year  expired  at  the  time 
STtmt'  109  'KC'Qtioned  in  it,  and  to  make  it  incumbent  on  the  tenant  to  shew 
DHdem.  the  j;ommencement  of  the  ttnancy,  if,  indeed,  it  did  commence 
r  ibn^      *^  aaother  season  ^  and  even  where  a  notice  was  general,  te 

•iteil  I  T.       : 

Rep.  161. 

Where  ^.,a  knee,  igreed  to  Kll  ihe  le»e  lo  B.  for  ■  eettiin  uim,  aadcBdoned 
hit  umf  on  ibe  Icmt,  and  drliTcred  il  lo  B.  vho  paid  him  the  purehaae  atntj, 
aod  ^rerd  to  |)>]t  the  reot  in  amar,  and  lo  beeocoe  doe  on  the  leaae.  It  vai  held 
that  ibia  wat  la  agiremcBt  for  ■  aalr,  and  that  Ihe  relation  of  landlord  and  tcnint 
did  not  Fiin  between  them,  and  (hat  Ihererore  B.  -ai  enlitlrd  to  a  notiu  lo  quit. 
Jackion  tx,  d.  Sicaarl  v.  Kiogtky,  17  Jahnt.  Rtp.  15B.— Ak.  Ed. 

*  Thit  ii  in  all  catei  prima  foot  eridenee  of  a  tenanej  from  year  to  jctr,  and  ve 
hsTu  before  had  occuion  to  iv mark  [ante,  SS7,)  thai  ifier inch  evideDoe,  the  dcfeed- 
anl  eould  notium  iheplainliETroand  hf  general  etidrnee  of  aatgreemeotiDwririoc 
■htcb  hr  had  not  giren  notioe  to  produce,  and  of  »bleb  he  vaanol  prepared  toprc 
regular  eiiilrnse.  It  miy  be  alio  here  obaeried,  Ibal  vhere  a  tenant  had  bees  let 
into  pOBteHkin  nf  premiiei  under  a  ]>ronii(e  to  earcute  an  agreement  and  brilf  a 
luretf,  but  bad  alierwardi  refuied  lo  do  lo,  the  Coort  held  ihii  eoiiitact  on  bit  put 
lo  be  a  rcKinding  of  tlie  ajireerai  nl,  and  lo  make  him  a  treapaMer,  or  at  lent  a 
rae re  tenant  at  vill,  ao  thai  ihr  Undloni  mighi  ejrot  him  without  a  regular  half. 


t  DifficuUiei  have  frequentlT  ariaen  where,  b;  Ihe  eaauxn  of  the  ooantrTf  tbe  Ic- 
Dint  enleraapoo  diflervnl  purUof  the  premi«.'i  at  diflerrnl  prriodi  (^  the  year.  A 
caie  of  ihia  kind  lately  occurred  t  thr  trnani  had  agreed  '•  to  filler  on  ibc  tillap 
land  at  Cwidleniai,  and  on  the  hoiMc  and  all-ibe  other  premiira  at  Ludj-da;  follow. 
ing!  and  ihal,  when  he  lell  (he  farm,  be  ahauld  qui)  the  aame  aoeonliDg  tsthetimci 
oFenlr?  aa  arorraakl  ,"ibe  nntvu  mencd  half-^'arij  ai  Michaeliaai  and  ImI^- 
daf.  The  landlord,  half  ■  jrar  brfore  Lad)-<la3-,  but  IcM  than  halfa  je*r  befon 
Candlemai,  gate  noti«'  in  quit  al  the  end  of  the  yrar  ,■  and  the  Court  held  tba  no- 
tke  to  be  good;  (he  taking  being  in  lubiiBnoe  ttom  Idd}-da;,  with  a  pntUrge  tir 
the  in4'niiDg  tenant  to  enter  on  the  arabl,-  land  at  CHLidli-niat  for  ihr  purpoac  <i 
plcughing.  Dtc  deia.  Sirickland  t  Spmct,  S  Eat.  ISO.  Bot  in  a  nbaequent  eae 
[DtedeiB.  Lerd  Brailfard^.  (falHni.  7  tiui.  SSI .)  wh-ri' a  demiK  au  mads  B 
Joflinirji  of  a  daelllng-hooM  and  nthrr  huildingi.  tor  the  purpoae  of  earrjlof  oa  a 
nannfieture,  together  with  cerlam  mriiduw,  pidiorr,  aiil  bk  aehlng-groanda,  fK 
1hlrIj.6<E}e*n,  to  cinian.ence,  aa  to  the  [readow,  frini  SSthnf  Dectmier  Utt  i  ut 
lo  the  pMorr,  Irotn  SSlh  ot  March  nut;  and  ai  lo  the  reK  of  tb-  pf  niMa,  froo 
the  III  of  J^foj,  rrtcning  the  fint  half- jeiir'a  rent  "n  ihr  dijo'  Peaieeoai,ihe  otber 
It  MartkimM  I  it  wM  bcU,  tbM  the  aabUanlial  time  of  00117  to  which  dw  Dotice 
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quit  >t  the  end  of  the  current  year,  and  the  defendant  was  at  cfa.  ix.  ■.  s. 
the  distance  of  near  a  year  afterwards  personally  served  with  a'^'"'°*'<"i"''- 
declaration  in  ejectment,  wherein  the  demise  was  laid  six  months  — ^-^— 
after  the  service  of  the  notice  without  objection  on  his  pail  to 
the  notice.  Lord  Ellenborouou  left  it  tu  the  jury  to  consider''^  ■'''°' 
whether  that  circumstance  did   not  amount  to  an  adtnission,  on^.  B>ker 
the  part  of  the  tenant,  that  the  tenancy  determined  at  the  time^^'™P'*- 
mentioned  in  the  declaration.     But  if  the  notice  was  left  at  his 
house,  the  lessor  of  the  plaintiff  will  be  called  on  to  give  some 
further  evidence  of  the  commencement  of  the  term.(l)     When  (J)  !><»''. 
it  is  uncertain  whether  the  year  expired  at  new  or  old  Lady -day,  jq^^Ii,  gjg 
a  notice  to  quit  "  on  the  25th  of  March,  or  the  8th  of  ^prit," 
has  been  holden  to  be  sufBcientlj  certain;  and,  if  delivered 
half  a  year  before  the  first  of  those  days,  throws  it  on  the  tenant 
to  shew  that  it  expired  at  seme  other  time.(2)     So  where  the  J^J^^^™" 
year  expired  at  old  Lady-day,  and  the  notice  was  to  quit  att>.  wn^t- 
Lady-day,  without  saying  old  Lady-day,  the  notice  was  holden™'^     P" 
to  be  sufficient  to  maintain  an  ejectment  after  old  Lady  day .(3) 
It  is  sufficient  if  this  notice  were  left  at  the  dwelling-house ^^^,f^^*^' 
of  tiie  tenant  with  «  servant  there,  though  such  dwelling  house  ^ '"'■■><'- 
formed  no  part  of  the  demised  premises  ;(4)  and  if  there  be  aci^u  "am. 
joint  demiae  to  two  persons,  one  of  whom  resides  on  the  pre-  ^"^  '.•"^■i 
mises  and  the  other  elsewhere,  a  service  on  him  who  resides  on  i>dd.  d.  Ai- 
the  premises  is  sufficient  for  the  jury  to  presume  that  it  reached  5J^||.^J-|^  g_ 
the  other  tenant  ;(5)  and  where  the  immediate  tenant  has  under-  e«>i,  ^G.  3. 
let,  the  notice  to  quit  by  the  landlord  must  be  to  the  person  ^n.^.j,^^^^^^^ 
whom  he  demised,  and  not  to  the  actual  tenant  in  poaBewion,UriffithaT. 
between  whom  and  the  landlord  there  is  no  privily.(6)  tt'lti'. 

As  to  the  person  by  whom  the  notice  may  be  given,  it  hag 
been  held  that  one  tenant  in  common  may  give  notice  for  hie  t^Vd  BruU° 


oaght  to  irfcr  *■>  Ihe  lit  of  May,  ohcD  the  boHK  und  maaufioluring  building* 
vrre  en te nil  upon  g  ind  in  inMhtT  ate  (Dae  ilrm.  Beapy  •.  Ikraard,  11  Cut,  (6 
ttS,)  Ihe  drmiw  being  of  *  nie«u*ge  und  Kvertl  cl«<.-ionari<l  thereunto  bdODging,  n 
eooUiuing  ihirteen  tErvi,  Tw  cIetpd  ^eiin.  ta  held  the  inndi  rrom  U>e  Sd  of  Fe6<-u-  ^| 
my,  •nd  (he  home  und  oiher  premnei  fnim  thf  lit  Mf  Mag,  rrui  pajiblF  hiilt-  >, 
yeirlj'.ml  Miehielnui  ind  Ladjr^ij,  (nd  *  nallce  vBtgiim  lo  qaii  od  iIk  lilofn, 
JHagr,cM'whnirTerelK   hii  leainojr  ibonld  eipLrt',  it  wiu  objected  ai  thr  iri*l  ihuEi 
thi'  nntier,.iKH  h>Ting  been  pien  lix  nuiniba  befuri.  the  Sd  oT  februarg,  »hi'D  lbs 
bn<l,  «hieh  ii  *h  cootended  ■■■  the  priuoipal  lubjectol'  Ihe  deiiiiR,  wbi  rmered 
upon,  wa*  not  lafflcient  i  Mr.  Baron  Wood,  who  [rieil  Ibc  cauie,  oonaaii'.d  lbs 
pliinliiTi  and,  ao  a  mrMion  f^r  ■  new  trial,  the  Coari  reluKd  ■  nik,  ujin)-,  it  mnat 
in  all  eaKt  de petid  oo  ibe  relati*.'  Talne  ud  imporUDer  uf  ibe  hii<ite  ami  iai'd  to- 
gelher,  ohieb  wai  thi-  priaeipal   and  abiab  the  ■DocHarj',  and  th>l  it  llie  plaiiiliff 
diiputtd  Iht  Eael  aaaumed  bf  tbe  Jadgc,  thlt  tbe  [and  nai  the  pcincipal,  be  ihould 
ha*c  dcaireil  him  to  iMta  It  to  dM  jwj. 
8Y 


1 


PirtlL  moiety, (I)  but  if  there  are  two  or  more  join  t-tensntft  all  most 
Noiie.toq«itj^,j^_  A  notice  given  by  one  on  behalf  of  hiraiwlf  aad  olbert, 
■  .        without  their  authority,  is  so  absolutely  void  as  not  to  be  made 

V.  Derb^  good  by  the  subiequent  assent  of  the  athen.(2)*  But  if  an  agent, 
3  bih.  107S.  „ho  has  been  appointed  by  some  of  the  joint- tenants,  gi»e  the 
c^'m^'f^ibcr  "**''=«<  "•^•'  ^^^  Others  afterwards  recognise  his  authority,  and 
V.  Coih.-i,  act  upon  it,  that  is  sufficient ;  and  where  a  rei-eiver  was  ap- 
S  Em.Ui.  p^ntgd  by  the  Court  of  Chancery,  and  he  let  the  land,  and  af- 
i^m.  K.ug  ^.  terwards  gave  notice  to  quit,  his  notice  was  held  sufficient  with- 
^R^**""'    *"*  '"y  ""^^  evidence  of  recognition .(3) 

ew.  If  there  is  a  subscribing  witness  to  the  notice,  he  most  be 

DopdeiD.      called  or  his  absence  accounted  for,  although  the  tenant  made 
T.  Dumtnni,  HO  objection  at  the  time  of  service. 
«M  h  s.w.     |„  (.jggj,  where  the  tenant  has  absolutely  denied  the  title  of 

"°"''  his  landlord,  as  if  he  has  attorned  to  another  person,  no  notice 
mBol.N.  at  all  is  necesnary  ;(4)  but  when  on  the  death  of  the  origiaal 
landlord,  leaving  a  will,  there  were  disputes  between  bis  heir 
H^Doedcm.  ^^j  de^igge  as  to  its  validity,  and  the  tenant  being  apphed  to 
V.  Puqiiali,  by  the  latter,  admitted  the  title  of  the  original  lessor,  but  re- 
p^kr'sCiu.  fn„j  ,o  pay  the  devisee,  merely  oo  account  of  the  dispute  be- 
tween him  and  the  heir,  it  was  determined  by  Lord  Kkntom,  at 
li™^Iirt^r-^»'  -''''*"»•  ^^"  ^fi's  was  not  such  a  denial  of  title  as  to  eaaUe 
V.  t^onlirnit,  him  to  maintain  an  ejectment  without  any  previous  notice,(j) 

''  The  defendant  may  sometimes  avoid  the  effect  of  this  notice 

SZooch  to  quit,  by  shewine  that  the  lessor  of  the  plaintiffbas  waved  it 
Wiiiinpie,  by  some  subsequent  act ;  as  if  he  has  received,(6)  or  distrain- 
iU.BiM.9it.((}_^7^  or  brought  covenant,i8)  for  rent  accrued  subsequent  to 
(1)  Cnimptnn  the  time  of  quitting  mentioned  in  the  notice,  or  done  «tiier  acts 
Bm^ssuc'  *'^^'^''?  ^^  '■'^  acknowledged  the  defendant  to  be  bis  tenant 
3.  RanuiiB-'  »i^t€qttmt  to  that  time  sil)  but  the  payment  of  rent  due  befoft, 
toa'lEieM.  ( 

■0.   ^  z 

*  I'hr  priaci|ile  tiiil  down  in  tba  cme  cited  k 
10  eonHderrcl  ip  ihe  luOwqueDl  OMe  of  £iiig  r. 
aerTed  tbil  ttiecuKof  f^Af"  V.  Cuthell,  «iu  not  ■  mere  nolim  to  quit,  bn(  ■  omite 
todelermine  ■  ttMnej  bj  ihe  landlord  or  lennni,  [heir  heirs,  fieeu tort,  ko.  giTing 
■ii  month!  nuikr  unil<:  r  hii,  her,  or  their  rFipeotiTe  bind  or  handt ;  Hud  Ifae  land- 
lord hariog  driiicd  lo  Ihree  peruns,  and  two  atilj  hiriog  gireo  ibe  iMtiDB,  (be 
Coon  appur  to  baTc  laid  partieulur  MrcM  oo  iheK  oorda. 

({}  A  DMioe  to  quit,  at  Ihe  end  of  a  certain  rear,  i*  not  waved  bj  tLe  liadlord^ 
permiltim  ihe  tensnl  lo  remain  in  praKuion  an  entire  yrar  after  (lir  ripiniioa  of 
the  notice,  notwilbHanding  the  (enioL  held  by  an  imprming  leaie.  Begjt  aim.  >. 
Black,  I  Bifim.  Rep.  939, 

A  m>ticte  I'l  quit  mutt  be  giien  in  the  CBie  of  a  leiue  Tor  a  jear,  and  rrom  jrear  lo 
jear,  a>  lon|  ■■  both  pirtiei  pleue,  and  to  where  the  leiiuii  to  one  lobahl  darioE 
ihepleuureoflheleaaor.  StiS/>)rilT.M-EilKmin,3  Serg.U  R.Jlep.ia. 
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though  made  i^tr  the  expiration  of  the  time  of  quitting,  does  Ch.  IX.  ■.  3. 
not  avoid  the  notice  ;(1)  nor  will  a  landlord  who  has  given  one  ^^vJbie'^ 
notice,  and  brought  an  ejectment  on  it,  lose  the  benefit  of  it  .by  undirSut. 
giving  another  notice  to  quit  at  a  subsequent  day,  under  ^Xk       ^' 
idea  that  he  should  not  be  able  to  prove  the  fir8t,(2) 

It  has  hitherto  been  the  practice  for  the  lessor  of  the  plaintiff  Biae  z\l 
to  be  nonsuited  if  the  defendant  does  not  appear,  and  after-  W  ^  d^n. 
wards  to  take  a  verdict  against  the  casual  ejector,  in  all  cases  HumpiTitTs 
whether  the  ejectment  were  defended  or  not,  and  to  bring  an^^**^^^* 
action  for  the  mesne  profits :  but  an  Act  of  Parliament  has  \  g«o.  4, 
lately  passed  which  gives  further  remedies  to  landlords  in  eject-  ^  ^' 
Btent,  and  enacts,  **  That  whenever  it  shall  appear  on  the  trial 
of  any  ejectment  by  a  landlord  against  a  tenant,  that  such  tenant 
or  his  attorney  hath  been  served  with  due  notice  of  trial»  the 
plaintiff  shall  not  be  nonsuited  for  default  of  the  defendant's 
appearance,  or  of  confession  of  lease,  entry  and  ouster ;  but  the 
production  of  the  consent  rule  and  undertaking  of  the  defend- 
ant, shall  in  all  soch  cases  be  sufficient  evidence  of  lease,  entry 
and  ouster;  and  the  Judge,  before  whom  such  cause  shall  come 
on  to  be  tried,  shall,  whether  the  defendant  shall  appear  upon 
•uch  trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof  of 
his  right  to  recover  possession  of  the  whole,  or  of  any  part  of 
the  premises  mentioned  in  the  declaration,  to  go  into  evidence 
of  the  mesne  profits  thereof,  which  shall  or  might  have  accrued 
from  the  day,  or  expiration  or  determination  of  the  tenant's  in- 
terest in  the  same,  down  to  the  time  of  the  verdict  given  in  the 
cause,  or  to  some  preceding  day,  to  be  specially  mentioned 
therein ;  and  the  jury  on  the  trial,  finding  for  the  plaintiff,  shall 
in  such  case  give  their  verdict  upon  the  whole  matter,  both  as 
to  the  recovery  of  the  whole  or  any  part  of  the  premises,  and 
also  as  to  the  amount  of  the  damages  to  be  paid  for  such  mesne 
profits :  provided  always,  that  nothing  therein  contained  shall 
be  construed  to  bar  such  landlord  from  bringing  an  action  of 
trespass  for  the  mesne  profits  which  shall  accrue  from  the  ver* 
diet,  or  the  day  so  specified  therein,  down  to  the  day  of  deli- 
very of  possession  of  the  premises  recovered  in  the  ejectment*" 

In  cases  of/ai/ej/ure,  by  breach  of  the  covenants  in  the  lease.  On  •  fiwM- 


tore. 


Bttt  where  th^  leaw  \%  |o  expirr  at  a  particQiar  time,  the  leiior  majr  OMioCata 
ejectmeot,  withoat  notice  to  qait.  ibid. 

If  a  l^aie  b«*  for  %  year,  aod  the  leoant  it  afllerviirds  |>erniitted  to  rrawin  fron  I 

year  to  year,  a  notice  in  the  firtt  month  of  a  n«*  w  year  to  <|<]ic  it  illegal.  The  tenant 
hat  a  right  to  bold  for  thtt  year.  FtUme^tock  et  al  ▼.  Fauitcnauer^  5  JS$rj^»  U  B. 
Rep.  174.    £t  Tide  Jjtgan  1,  JBerron,  3  J9e.  459.— Ax.  Ed. 


03S  EJECTMENT. 

Ptrtil.     the  lessor  of  the  plaintiff  must  first  prove  the  lease,  and  then 
^ture'/**"  ^^  breach  complained  of.    The  declaration  in  ejectment  not 
___  conveying  anj  intelligence  to  the  defendant  of  the  caase  of  for- 
feiture, the  defendant,  in  cases  where  there  are  many  covenants, 
is  often  at  a  loss  to  know  to  which  he  is  to  apply  his  evidence ; 
and,  to  prevent  the  inconvenience  which  this  would  occasion, 
the  Court  will  sometimes  oblige  ihe  plaintiff  to  give  the  parti- 
culars in  writing  of  the  breaches  he  means  to  give  in  evidence ; 
and  after  that  he  will  be  precluded  from  giving  evidence  of  any 
^m^  other.Cl) 

V.  Philips  The  most  usual  cause  of  re-entry  is  that  for  non-payment  of 

6  T.  Rep.  f^Q^^  fj^Q  landlord's  remedy  on  which  is  made  much  more  easy 
by  the  Stat  4  Geo.  %  c  28,  for  by  that  Statute,  if  there  be  a 
power  of  re-entry  in  default  of  payment,  and  it  be  proved  **  that 
half  a  year's  rent  was  due  before  the  declaration  was  served, 
and  that  no  sufficient  distress  was  to  be  found  on  the  demised 
premises  countervailing  the  arrears  then  due ;"  the  landlord 
need  not  prove  all  the  necessary  previous  steps  which  were  re- 
quired by  the  common  law.  In  this  case,  he  has  only  to  prove 
tiie  above-mentioned  facts,  viz.  the  arrear  of  rent,  and  the  de- 
ficiency of  property  for  a  distress  after  the  rent  became  doe, 
and  about  the  time  when  the  right  of  re-entry  commenced  for 
(8)Doedem.  default  of  payment,(3)  and  also  the  time  of  serving  the  decla- 
FQdiair,*i5  ration,  which,  by  that  Statute,  may  either  be  in  the  usual  wayt 
Euc,S86.  «<Qr  iQ  case  the  same  cannot  be  le|2:ally  served,  or  no  tenant  be 
in  actual  pessession  of  the  premises,*  by  affixing  the  same  upon 
any  demised  messuage ;  or  in  case  such  ejectment  shall  not  be 
for  the  recovery  of  any  messuage,  then  upon  some  notorious 
place  of  the  lands,  tenements,  or  hereditaments,  comprised  in 
such  declaration  of  ejectment,"  which  is  directed  to  **  stand  in 
the  place  and  stead  of  a  demand  and  re-entry."  As  to  whit 
cases  shall  be  deemed  within  the  Statute,  it  was  lately  holden 
by  three  Judges  of  the  King's  Bench  (Lord  Ellenborough 
dissenting,)  that  even  if  the  proviso  for  re-entry  be  in  case  the 
rent  shall  be  in  arrear  twenty-one  days,  being  lawftUly  denumded, 
no  demand  was  necessary ;  whereas  his  Lordship  thought  that 
some  demand  was  necessary,  though  not  the  strict  formal  de- 
mand as  to  time,  place,  &c.  which  was  required  by  the  common 
(3)  Doe  dera.  law.(3) 

v.^iUexMider      '^  cases  not  within  the  Statute,  viz.  where  there  are  sufficient 
SM.fcS.      goods  to  countervail  the  rent,  the  landlord  is  still  put  to  all 

589. 

*  Vide  Sut.  11  Geo.  2,  c.  19,  and  57  Geo.  3,  c.  53,  whiefa  fives  •  wmauuy  re- 
medy to  jottieet  of  the  peice,  where  the  premiaea  tre  deserted. 


EJECTMENT.  |fS3 

the  formality  of  proof  with  which  he  was  burtlieaed  by  the  com-  Ch.  ix.  >.  s 
mon  law.(I)     He  must  prove  a  demand  by  himself,  or  by  aome  '*",'J^'^''" 
person  dniy  authorised  by  letter  of  attoroey  from  him  (which  _^.^^^ 
should  be  notified  to  the  tenant,  and  be  ready  to  be  produced 
if  he  requires  it)  of  the  precise  sum(2)  whicliis  due,  on  the  very  [ijOocdem. 
day  when  the  rent  is  payable  to  save  the  forfeiture,  at  a  couve- ^y*'^",^ 
nient  time  before  sun-set,(3)  as  if  the  proviso  be  for  re-entry,  ifrj.  R»n.  iir 
the  rent  is  behind  thirty  days  after  the  day  of  payment,  the  de  gfl'^"       "' 
mand  must  be  on  the  thirtieth  or  last  day.     Therefore,  a  de- 
mand of  a  largei:  or  a  iess  sum.  or  on  a  day  before  or  a  day  a/ier,  l,  wtniton. 
will  not  support  the  ejectment.  ™ *  ^''*' 

Where  no  particular  place  is  appointed,  it  must  be  proved 
that  the  demand  was  made  on  the  land,  and  at  the  most  noto-  [^)  y?[e-  to 
rious  part  of  it;  as,  if  there  be  a  dwelling-house,  the  demand  Womi  i'.  ' 
must  be  at  the  front  door  ;(4j  but,  if  a  particular  place  be  ap-  ^'^"',ja 
pointed  for  payment,  the  demand  must  be  made  at  that  place  ;(5)Dneilcni. 
and  BO  strict  is  the  law  in  the  case  of  forfeitures,  that  it  "lust  f^?^_^^,^^^ 
be  proved  that  the  demand  of  rent  was  made,  though  no  person  ubi  mprs. 
was  on  the  land  to  pay  it  ;(6)  while,  on  the  other  hand,  if  it  ap-  ,4^  Cj.^  jj, 
pear  that  the  tenant  tendered  the  rent  at  any  time  during  tlie'^<%>- 
last  day,  either  on  the  land  or  elsewhere,  it  is  sufficient  on  his  (5)  co.  Lit. 
part  to  save  the  forfeiture.(r)  ioi,b. 

The  law  leans  as  much  as  possible  against  forfeitures,  and(6)iitnTi. 
therefore  where  a  lease  contains  a  proviso  for  re-entry,  the  proof '*'"'■  ***■ 
of  acceptance  of  rent  accrued  subsequent  to  the  cause  of  forfei-  (7)  Co.  Lii. 
ture  will  furnish  a  sufficient  defence  to  the  action,  for,  by  this*"'  *■■  *"■ 


nel  nmouiii  In  11  wii^rr  oT  ll>e  rorf; iture,  ■ccorJini;  10  ibc  pio  ani'irw  wlih  uhlch  ihc  |j 
reutwurrceiTHl.  Jana'dniueci  r.  Jtoberli,S  Ben.  &  Mimf.  Rtf.tSB.  ^ 

In  firginia,  if  thv  Imil  be  ToHcilol  Inr  non-pay  mcnl  or  quit  rend,  whdI  nrentti-ti; 
rilion,  be.  Mill,  if  tin  sonililion  be  perfarnied  before  Ihe  land  u  JietiliDnell  fur,  the 
(ilk  it  M*ii1.   fTilcex  t.  CaOirway,  I  R'aiA.  Jlfp.  SU. 

Wben  ■  Iciae  f(.r  Ihe  Irrm  ol  KTen  jnn  coDlilned  a  condiiiDn  ihal  tlie  leiace 
thiiuld  noi«»igo  over  or  olhcrwiae  part  «iib  (he  iodrniure  on  [be  premiKi  thereby 
Inseil,  01' an;  part  ihrnof  loanjr  penoD.hs.  inilorBeUaie  oTre-entrT  noJ  forfei. 
tore  for  n  breaEho[IhceoDdiIk)o,norarfeitare  ii  ioeuiTed  bj'anunderletlingrDTtwo 
jedn,  or  ■  period  ihort  oT  the  »holo  lerni,  af  ihe  vordi  of  the  eoTcnani  are  lo  be 
ennilrneii  to  mean  an  auignmeni  for  the  whole  term.  Jackianex.  d.  IVeldon  t. 
Hamsan,  17  Joioii.  Rip.  66. 

Knrenn  Ilie  l<-uor  re-enter  nn  the  Rroond  of  ■  Inrrcltnrr,  For  Ihe  non-paynient  oT 
rem.  "iihout  ihewing  a  demiDd  of  the  rent  dur?  j  hit  olum  being  reg.rtleii  Uridi 
jurit.  ibid. 

Berorr  ilir  gr*nlec  of  >  rent  chirge  an  enUr  for  non-p«rroent  of  rent,  he  mnK 
make  a  detDKnd  of  Ihe  preeiie  amonnl  due,  <ra  ihi  Htj  on  which  it  became  due. 


034  fiJECTMENT. 

Part  11.     al«o  be  proved*  or  reasonable  evidence  given  for  a  jury  to  pre- 
^torcT^^'*  sume,  that  the  lessor  had  notice  of  the  forfeiture  at  the  time  he 
'       so  received  the  rent,  otherwise  it  i«  no  waver  ;(1)  and  it  is  to 
(i)Ibid.        ^  observed,  that  the  receipt  of  rent,  though  a  waver  of  a  for- 
feiture, where  there  is  onlj  a  proviso  for  re-entry,  does  not  set 
up  a  lease  which  is  entirely  void,  as  if  in  a  lease /or  yean,  it  be 
provided,  that  in  case  of  non-payment  of  rent,  or  the  like,  the 
lease  shall  be  null  and  void^  if  the  lessor  make  a  demand,  &c. 
the  lease  is  absolutely  at  an  end,  and  cannot  be  afterwards  set 
(3)  Co.  Lit.    Up  ;(2)  but  in  the  case  of  a  lease  for  /^e,  the^  lessor  could  not 
^^'  **  determine  the  lease  without  entry,  and,  therefore,  the  forfeiture 

(3)  Vide  may  be  waved  by  an  act  which  treats  the  lessee  as  his  teDtot, 
slmndw'  *^*®''  notice  of  the  forfeiture,  notwithstanding  the  deed  declares 
387,  b.  that.the  lease  should  cea^e  and  be  void.CS) 


SECTION  IV. 

Cfthe  evidence  in  ejectment  by  creditors  tvho  have  a  Utn 

on  the  land. 

Sect.  4.         A  Mortgagee  may  maintain  an  ejectment  against  his  mortga- 
cmUiors.^  S9^»  immediately  after  the  day  of  payment  ;(n)  and  though  the 


and  on  the  most  notorious  part  of  the  land ;  although  the  ponetaioo  he  vaeut,iw 
there  be  nothing  to  distrain.  M-  Cormick  v.  dmnell,  6  Ser^.  £/  B.  Bap.  151. 

A  Court  of  Eqoitj  will  not  awitt  iu  Ihr  recovery  of  a  penalty  or  forfeiture,  or  my 
thing  in  the  natore  of  a  forfeiture.  Zitdngiton  ▼.  Tomphuu,  4  Johu.  Ch.  Bep'^^' 
— Am,  Ed. 

(n)  Ejectment  will  not  lie  against  a  mortgagte  in  favour  of  the  martgagorbf^ 
possessioaof  the  mortgaged  landi,  though  the  money  should  hare  been  leadeRa; 
the  remedy  in  such  a  case  being  by  bill  in  equity.  ffiU  ▼.  Pagwn  et  al.  $  Mi^- 
Rep.  559.  I'erkiru  et  al.  ▼.  Pitts,  11  Do.  134. 

The  mortgagor  is  tenant  at  will  to  mortgagee.  Beach  ▼.  Rinfce,  1  Jis«<**  'r^ 
244.  S.  P.  Beacher  v.  Cooh.ilnd,  296. 

A  mortgagor  and  bis  alienee,  are  tenants  at  will  at  the  option  of  the  mortgKce. 
Judd  T.  Woodruff,  2  J)o.  *298. 

The  le^al  estate  in  mortgaged  premises  is  vested  in  the  mortgagee,  and  pecfnoi 
claiming  under  him  most  recovt^r  in  ejectment.  Jackson  ex  d.  &*mfMiu ^oL^' 
Chase,  2  Johns.  Rep,  84   Jackson  ex.  d.  TiithiU  v.  Dubois,  4  Do.  )216. 

Bnt  the  mortgagor  notwithstanding,  is  still  deemed  seised,  and  is  the  legal  ovoer 
to  a// persons  exovpt  the  mortgageetknd  his  representatives.  HUchcoeket  ux,  v.  Bar' 
rington,  a  Johns.  Rep.  290.  Willington  v.  6afe,7  Mass,  Rep  13S. 

So  completely  is  the  mortgagee  regarded  as  t&e  owner  of  the  freehold^  tti*t  ^ 


M« 
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siortgi^r  maj,  bj  Statute  7  €reo.  %  c.  20,  obtain  relief  by  mo-  Ch.  IX.  ■.  4. 
tion,  on  certain  conditions,  yet,  on  a  trial,  the  proof  will  be  very  *J.7edIior»y 
simple,     if  the  mortgagor  be  himself  in  possession,  proof  of  the    . 
execution  of  the  deeds  will  be  sufficient,  for,  as  was  said  before, 
he  cannot  set  up,  any  title  inconsistent  with  his  own  deed  ;(l)(i)  Vide  ante, 
but  if  a  third  person  be  in  possession,  the  lessor  of  the  plaintiflf^^^* 
should  also  prove,  that  the  mortgagor  was  in  possession  or  re- 
ceipt of  pent  at  the  time  of  the  mortgage ;  and  if  the  defendant's 
interest  commenced  previous  to  the  mortgage,  that  notice  to 
quit  has  been  given  to  him  ;(2)*  but  if  the  mortgagor,  conti- ^)  ^'^ 

— i '. Wright,'  1  T. 

may  OMiiiilain  trieipaat  qmxre  clauaum  fregit  agtinst  the  mortgagee  for  entenog  on 
the  land  and  catling  trees;  and  if  the  defendant  pleads  Uberum  tenemerUum^ih^ 
mortgagor  may  reply  that  the  freehold  is  io  himself.  Rtmyann,  Mertereau^  11 
Johna.  Rep,  534. 

A  mortgage  at  Ufw^  as  well  a«  in  eguittf^  is  a  mere  seearity  for  th<*  payment  of  mo- 
ney I  the  mortgagee  has  only  a  chattel  ioterest,  and  the  freehold  remains  in  the 
mortgagor.  Colea  w.  Cdrg,  15  Do,  319. 

But  the  mortgagor'^t  posseuion  is  not  adverse  to  the  title  of  the  mnrtgagee.  IKg- 
gimon  V.  Mein,  4  Cranch^a  Rep.  415.  5  P.  Beach  v.  Royce^  1  RooVa  Rep.  244. 

A  eeatui  gue  truat  may  maiiUaio  an  ejectment  in  his  own  name.  Kennedy  ▼• 
Fury,  1  DaU.  Rep.  7«. 

The  ass^nee  ol*  the  administrator  of  a  mortgagee  may  maintain  an  ejectment  in 
his  own  name.  Svnpaoh'aUa,  v.  Ammona  et  al  1  Minn.  Rep,  175. 

It  maybe  maintained  by  the  heirs  of  a  sonriving  trustee,  not  Mdverse  to  the  interest 
of  eeatui  que  tnut.  Lea,  of  Crunhleton  et  aL  ¥.  Evert  et  al.  3  Teatea*  R^.  570. 

The  interest  of  martgugee  cannot  be  aold  «n  an  execution,  yet  he  may  maintain 
an  ejectment  against  ihe  mortgagar,  and  thoaevho  claim  under  him.  Juckaon  ex.  d. 
TuUda  V.  Ditbaia,  4  Johna.  Rep.  216.  S-  P.  Johnam  ▼.  Hort,  3  Johna,  Caa.  322. 
Jackaon  ex,  d.  Abrlon  et  al.  r,  fViUard,  4  Do,  41 . 

A  resulting  tmst  may  be  sold  under  an  execution  against  the  ceattd  que  truat, 
Forle  etuLv,  Cohinet  al.  3  Johna.  Rep.  216. 

But  the  equity  of  redemption  may  be  levied  upon  and  add  on  execution.  Pun- 
deraon  v.  Brown,  1  Day^a  Rep.  93.  fVatera  ▼.  Stewart,  1  JV*.  York  Caa.  in  Er. 
47.  mUangton  v.  OaU,  7 Man.  Rep.  13S.  Porter  v.  MiUeU,  9  J>o.  101. 

In  Pennaylvama,  the  payment  of  a  lien  or  ebarge  optm-land,  may  be  enforced 
by  ejectment.   Galbraith  et  al.  ▼.  IhUmt  et  ux,  3  Serg.  ^  R.  Rep.  359. 

.Ejectment  will  lie  under  a  mortgage  on  non-payment  of  money,  though  the  Act 
of  Assembly  gWea  a  different  mode  of  proceeding.  Lea.  of  Smith  et  al.  ▼.  Bw- 
ehannan,  cited  1  Teatea*  Rep.  13. 

But  ii  S(  ems  it  is  not  the  proper  form  of  action  to  reeorer  a  legacy  charged  on 
land.  Gauae  v.  fFiley,  4  Serg.  ^  R.  Rep  509.     . 

An  equitable  estate  U  not  sufficient  to  support  an  ejectment  ra  the  Circuit  Court 
oX Pemuylvania.  Carron*a  lea,  ▼.  Boudinot,  Jpril^  1S07,  M,  S,  Rep.^^SM.  Ed. 

*  It  is  said  to  have  been  ruled,  in  White  t.  Bawkina^  B.  JV.  P.  96,  that  if  a 
mortgagee  give  tbe  tenant  nolice  that  he  wishes  only  to  get  into  the  receipt  of  the 
rents  and  profits,  no  notice  to  quit  is  necessary,  though  the  mortgage  were  sub»e« 
qnent  to  the  tenant's  lease ;  and  in  Danigl.  83,  Lord  MAHariELo  is  said  to  have  ap- 
proved of  this  decision.  But  in  Doedem  Dacoata  v.  fVattan,  8  T.  Rep.  2,  where 
a  creditor  by  elegit  brought  an  ejectment  agiiinst  a  tenant  under  a  lease  prior  to  the 
udgmentf  having  first  giren  notice  thai  he  did  not  mean  to  disturb  the  tenant's  pos- 
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pirt  II.     tmiDg  in  pouesBion,  demise  the  premises  after  the  mortgage, 
crediton^^  Without  the  consent  of  the  mortgagee,  no  notice  is  neces- 

_  sary.dX") 

{i)KeMh  "I^c  next  case  which  occurs  is  that  of  a  creditor  who  has 

h'  i^*^    ^^^^  ""^  ^°  elegit.    He  must  prove  an  examined  copy  of  the 
'DiK^.'3i.     judgment,  and  of  the  award  and  return  of  the  elegit,  entered  on 
the  roll.    If  such  entrj  contain  the  inquisition,  it  is  not  neces- 
sary to  prove  copies  taken  from  the  elegit  and  inquisition  them- 
^''*?ud['  '^'v^'C^)  though  such  evidence  was  at  one  time  deemed  neces- 
har«,8M.ltsary.(3)    If  by  that  it  appear  that  more  than  a  moiety  is  ex- 
tended,  he  cannot  recover  ;(4)  but  it  is  immaterial  whether  a 
(s)  Gilb.  L.   moiety  of  each  individual  close  or  tenement,  or  a  moiety  of  the 

*'  '  whole  Id  value  be  extended.(5) 

(^XPouou  He  conusee  of  a  tUUule  mtrchant,  in  case  he  bring  an  eject- 
SRik.fSs.  '  ment,  must  prove  a  copy  of  the  Statute,  of  the  eaptof  ti  Uiau, 
■  extent  and  Hberate  returned;  for  though  by  the  return  of  the 

TirloTT.       extent  an  interest  is  vested  in  the  eonuiet,  yet  the  actual  poa- 
5oo''uou  "i'"  ^**'''"^  "f  ^'■^  interest  is  required  by  the  liberate. 
473.'  Boi.  N.      The  oame  observation  applies  to  these  coses  as  was  before 
P.  lOi.         made  on  that  of  a  mortgagee.     If  the  debtor  himself  be  in  pos- 
session, this  formal  evidence  is  sufficient;  but  when  the  posses- 
sion is  in  a  third  person,  the  plaintiff  must  either  shew  that  such 
third  person  claims  under  the  debtor,  and  that  the  defendant's  in- 
cumbrance is  posterior  to  his  own,  or  else  be  prepared  with  evi- 
(6)VWe  Doe  deuce  to  support  the  debtor's  title.(6) 


u.  Walitoa. 


leiiiaa,  [bi>  object  being  00I7  to  gel  into  Ibc'rceeipl  of  the  renuud  prafibi  ike 
Court  beld,  ibdthe  legil  tiils  muit,pren[l,uid  lb«t  the  C)»lianU  cioalit  dm  be 

(0)  A  mortgagee,  before  be  sen  brinf  an  letionof  ejeelmentagunMIhe  martga. 
ffx,  murt  give  >ii  utendtr  mootbi'  oouetr  10  quit  Ihe  prcmiMi.  Jacktrnt  ex,  d. 
Btnten  t.  Laugfitaad,  S  Jckm.  B^  TS.  S.  P.  Jackun  ex,  d.  Cofr  t.  6re^,  i 
Jt/mt.Rep.  IBB. 

But  no  noiioe  it  neeeMerr  in  im  ejeetrotnt  brought  by  the  umigagte  tgtiati  tbe 
purchattr  of  the  mmlgagvr'i  hitepeit  or  igiiuit  n  tMrdpcruH  beivern  nhem  aA 
liit  m»Ttgagte\ittnu«o priaiy.  Jaekttnex.  d.  FerrUT.FtiUer,idtd.HS.  S-f. 
Jdcktm  ex,  d.  Smmttuel  al.  t.  C/uue,2  Jolait.  Rap.  M. 

A  dwcliiiDi  r  bj  ■  tenant  iliipeoiee  with  ■  Dotioe  to  qoit,  Jittkeon  ex.  d.  Iitetie!! 
et  oL  y.  fFheeler,  6  .AAiw.  Sep.  S7S. 

A  teunl  mt  •ufleniiee  ii  noi  cntiiled  to  luHioe.  Jackim  ex.  d.  Van  Ceartioadt 
*.  Parkhuni  etal.S  J*Am.  Bef.  ISS.  Jadnan  ex.  d.  Atdtrton  tt  al.  t.  JlfLeed, 
lSi>>.181.— Av.  Eci. 
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ar  EVIDEKO*  Itf  TBE  AOTIOM  FOB  MESHR  PROFITS. 

Ix  the  utioa  for  metne  profit*,  ag&inst  the  tenant  in  poBies- 
flion  after  judgnent  in  ejectment,  the  title  of  the  plaintiff,  or  his 
l«Mor,  infaMquent  to  the  day  of  the  demise  in  the  ileclar&tioD,  ~ 
cannot  be  digputed  ;  and,  therefore,  whether  the  action  be  brought 
in  the  name  of  the  nominal  plaintiff  in  ejeclment,  or  in  that  of 
hit  leiMT,  this  fact,  and  tint  of  the  plaintiff^s  pas§efision,  are 
sufficiently  established  by  proof  of  examined  copies  of  the  judg- 
ment in  ejectment,  of  the  writ  of  posteaiion,  and  of  the  Sherifs 
ntam  thereon.*(a)    And  if  the  action  be  brought  by  two,  and 


■  sir.  J.  Boun  (A*.  F.  IT,)  nji,  lh*t»bcn  tbe  jodpneni  ii 
ID  poMtwiiiii,  ■nd  the  MiIiOD  of  IreipH)  n  broogfal  miinu  him, 
lapmdnee  tfa*  jadgmcnl,  sithont  pn>fin|[tha  *ril  ofpoueuinn  c: 
Srij,  RniaiMtfroH  {Ijim  ^ct.  SlM,)  uj>  thil  iDcb  it  Ihr  prncl 
Ihal  Ihr  praMlet  b  MbmiK  wfacn  there  hMberaa  judi^i-nl  b' 
Ulterultior  cbMrfe^  tbil  ihii  (woe  of  erktenee  dnei  not  srem  la  br  arc'-turj'  ii 
cither  MM,  for  *■  Ihr  tentnl  ii  iuiiiclude<1,bT  Ihejiidiciaent  in  eji;etinenl .  Trnm  too 
IrarertiD^  the  plainlifTi  title,  he  ii  BonieigUfnilj  prrolaiteH  froni  diagiaiing  liii  po< 
■CBion,  whieh  in  Ihia  poiHHorT  aBlnn  WpiKofH.  Tin-  groDndt  an  irbleli  tin 
Court  protreded  in  AMa  r.  Pa-km,  (S  Surr.  fifi?,}  >p|ie>r  In  wnn-int  ihit  obicr 
iMiOB  I  hot  n  the  aaarae  of  the  irKiimeiit  oT  Ctntpere  *.  Hicki,  7  T.  Rep  730,  lii 
Coart  ■•  rrported  to  h>»  ^d,  '•  Tlut  ewirrMnn  ofitsir,  tutiy,  ar.d  ounrr,  «ll 
not  CDiblr  the  p*rtT  to  TveoTcr  the  mcnie  proGis.  The  plamijfl'ninii  bnTr  ■  wri 
of  ppfipo,  md  thea  the  entry  nnder  it  *ill  be  referTed  to  the  time  or  ihr  title.' 


Mr. 


(a)  An  Htkn  for  mMnr  |>ni6ti  i(  in  eqniliible  nili,  ind  will  lilow  of  every  equt- 
Uble  dcreti«r.  Murmy  i.  Omaernew  eloLi  Jahiu.  Cm.  +31!. 

Where  tbm  it  ■  tonlnel  for  the  puretiiK  of  thr  kri'l,  aiider  whleb  the  pnr- 
chMeFeniFri  into  pni*p«|on  but  ■fTervinli  doei  nnteonit'tr  with  hii  piirchiH,  [be 
Tcndor  muM  reinrt  to  in  iictlnn  of  trttpatt  *aA  ^eetntnl  lo  reecner  the  roeine 
pmlitL  Stiath  T.  SUmart,  6  Mnu.  lUf.  W. 

In  an  aiitian  cf  ijeetmnit.  metttr  pr^lt  Vult  be  reoonred  by  wiy  of  dimtfCi, 
BayiPiIa.  >.  C-nnm.K  naO.  Sep   ISt. 

The  rifht  to  cofwe  pmfiii  ii  ji  neeeeiarT  eonaeqoeiMe  oi  a  recovery  in  ejectment. 
Baifta  tt  al.  i.  Mai^arf,  1  Jakiu.  Rep  369. 

profiu.   Van  Attn  >   Rtgert,  I  Jtht*.  Cm  Stl. 

In  in  atlkm  of  iretpaHlbr  raetne  pmflti,  an  innoiant  pmieivir  may  ael  ofT  im- 
pronmenia  mute  on  the  land.  Jfone  ».  SempU,  Addit.  Rep.  213- 

A  rranierT  in  ej^etmeni  ■ill  be  roneloaiw  on  the  defeoilaiit  ii  lo  a  rail  b  in  ac- 
tion for  mettle  prcfitt,  ihoath  the  ddeixlMit  riioald  plead  >  rcMvcry  buk  (iwn  hf 
3Z 


888  ACTION  FOR  MESNE  PROFITS. 

Part  II.     the  declaration  in  ejectment  contain  two  countii,  one  on  the  de- 
Mesoe profits,  ^^-g^  ^f  each,  the  judgment  obtained  on  «uch  declaration  will 

"  support  the  joint  action.(l) 

V.  ciingsr"^  In  addition  to  this  evidence^  the  plaintiff  must  prore  the 
1 M.  &  S.  64.  length  of  time  that  the  defendant  has  been  in  possession  of  the 
land,  the  annual  value,  or  value  of  the  crops  taken  from  it,  aod 
the  costs  of  the  ejectment,  in  case  they  have  not  been  already 
recovered.  He  may  also,  when  such  fact  is  specially  alleged 
in  the  declaration,  give  evidence  of  any  injury  done  to  the  pre- 
mises, in  consequence  of  the  misconduct  of  the  defendant  after 
the  expiration  of  the  tenancy. 

If  the  plaintiff  seek  to  recover  profits  accrued  before  the  time 
of  the  demise  laid  in  the  declaration,  he  must,  in  addition  to 
the  former  evidence,  prove  his  title ;  and,  as  the  nominal  pl&ifl- 
tiff  has  not  any  title,  the  action,  in  such  cases«  must  always  be 
brought  in  the  name  of  his  le8sor^6)    The  defendant  will  be  at 

hira,  and  it  appeari  that  the  defendant  had  a  better  title.  JSenion  et  a/,  t.  MUt^ff 
QJofmt.  Eep,369. 

After  a  recoverj  in  ejectment  bj  defauU  against  the  catiuU  ejector ^\h6  leaurof 
the  plainliffmaj  maintain  trespass  for  the  mesne  profits  a^iost  the  teDsnt,  snd  oaf 
also  recover  the  costs  of  the  actbn  of  ejectment;  and  the  defeodint  is  aotaHovM 
to  offer  any  defence  against  the  demand  of  the  plaintiff  which  voaid  bsTe  bws  > 
bar  in  tlie  original  action.  Baron  t.  Abeet,  3  Johna.  Hep,  481. 

In  an  action  of  trespass  for  mesne  profits,  the  title  cannot  ordinarily  come  io  q«^ 
tion.  Jacketm  v.  RandaU,  11  Johnt.  iZe^.  405. 

No  defence  can  be  set  up  in  an  action  for  the  mesne  profits  of  land  recovered  oi' 
der  a  regular  judgment  by  default  in  ejectment.  Langendtfck  etux,^,But^^ 
ibid.  461. 

This  action  will  lie  after  a  recovery  in  ejeetment,  even  though  the  plaintiff  ittf* 
sinee  conveyed  the  land  by  deed  to  the  defendant  with  special  warranty.  D^ff^ 
Y.  SHUe^  2  DaU,  Rep,  156.  8.  C  1  Yeatei*  Rep.  154. 

Butafitera  recovery  in  ejeetment,  trespass  will  not  lie  against  one  who  vubo 
party  to  the  suit,  without  proof  of  an  actual  trespass  by  the  defendant.  Jkxandff^' 
Herbert,  2  CaWtRep.  508.— Am.  En. 

{b)  It  has  been  ruled  in  Pemuytvaniay  that  in  trespass  for  mesne  profti^  afler  t  K" 
covery  in  ejectment,  thatthe  plaiiitifTshiill  not  give  evidence  of  the  annus!  valseo' 
the  premises  beyond  the  time  of  the  lease  mentioned  in  the  declaration  in  fj^' 
ment.   Shotvfell  v.  Reehm,  1  Datt,  Rep.  17S. 

In  an  action  for  metneprofto,  it  is  sufficient  for  the  plaintiff  to  produce  the  ver* 
diotand  judgment  where  there  has  been  a  confession  of  entry,  without  pronogA 
title  to  the  land  or  an  entry  under  the  judgment.  But  where  the  judgment  «si^ 
defauU,'an  entry  must  be  proved.  Les.  ofRrown  ▼.  GaUaway^  I  Peteri*Bep.  *W. 

In  trespass  for  rosane  profits,  an  innocent  possenor  may  set  off  improv^oi'''''' 
Marie  r.  Semple^AdiHt.  Rep  315. 

The  general  rule  in  trespsss  for  mesne  profits  is,  that  the  plaintiff  sbsU  reo> 
mv  fbrsuch  time  as  he  can  prove  the  defendant  to  have  been  in  possessioo,  proriaes 
he  does  not  go  back  beyond  six  years,  in  which  case  the  Statute  of  Limititioai  mif 
be  pleaded.  Bare  ▼.  Furey,  3  Feo/es*  Rep.  13.— Ax.  £b. 
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liberty  to  controvert  this  title.(l)    In  like  manner,  when  the  ac-    ch»p.  S. 
tion  for  mesne  profits  is  brought  against  a  person  who  had  parted  Memr  proBii. 

with  the  possession  previous  to  the  action  of  ejectment,  the 

plaintiff  must  prove  hU  title  ;(2)  for  the  recovery  in  ejectment',''^^!^'' 
is  no  evidence  against  a  person  who  was  not  in  poasession,  and, Bui  n.p'.87. 
therefore,  could  not  be  served  with  it ;  and  even  if  recovered  /^j  m^^ 
against  the  wife,  and  an  action  for  the  mesne  profits  be  after- 
wards l^rought  against  the  husband  and  wife,  such  judgment  is 
not  admissible  as  evidence.(S)    So  where  the  action  is  brought  UO  punnv. 
against  the  landlord  to  the  person  who  was  served  witfi  theB,p'.iitj. 
ejectment,  aa  tenant  in  posseMion,  who  suffers  judgment  by  de- 
fault,(4)  such  judgment  is  not  sufficient  without  shewing  thatt'*-)'!"'""^ 
the  landlord  had  notice  of  the  ejectment  ,  'c>mpb.4ij. 

Where  an  entry  was  necessary  to  avoid  a  fine,  the  defendantcumiwrnr. 
may,  by  proof  of  the  fine,  prevent  the  plaintiff  from  recovering  ^icki,  j  T. 
any  profits  which  accrued  before  the  time  of  the  entry,  which 
in  such  case  the  plaintiff  should  be  prepared  to  prove. 

In  cases  where  the  plaintiff  does  not  enter  into  evidence  of 
title,  the  defendant's  evidence  will  of  course  be  confined  to  the 
value  of  the  profits,  and  the  time  of  his  posaession ;  and  if  the 
'plaintiff  claim  profits  for  more  than  six  years,  the  defendant 
must  plead  the  Stalute  of  Limilationt,  to  prevent  his  recovering 
any  damages  for  the  profits  taken  previous  to  that  time.  This 
action  is  now  rendered  in  a  great  measure  unnecessary  in  the 
case  of  landlord  and  tenant,  by  the  Statute  1  Geo.  4,  e.  B7,  re- 
ferred to,  ante,  c  9ii.  3- 
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[  KTIDEirCB  IH   AcnoHB  BT  AND   AOAINIT  BUtBAHD  IKD 
WIVK,  OR  BT  A  HUSBAND,  PARENT,  OR  UABTEK.     . 


SECTIOJf  I. 

^eliont  by  and  againat  kutband  and  uiift. 


budHi^uid      In  cases  where  the  hasbaad  and  wife  are  joint  p/ainh/'i,"* 
wile.       marriagei  if  put  in  issue,  should  be  proved  bj  ao  examiDetl  f>fj 
^  of  the  register,  or  by  some  person  present  at  the  time  ;  but  wia^ 

they  are  defmdanta,  proof  Uiat  they  cohabited  together  uhas- 
Kmvandc.  \^tt6  and  wife  is  conclusiTe  upon  them;  for  a  man  whoptw" 
Andr.  937.  a  Woman  to  pass  in  the  world  as  his  wife,  will  not  a^rwirdi  be 
Vide  anteiM-p^rtnitted  to  say  that  she  is  not  ao^a) 

(a)  HailMiMluil  wife  iBBr  join  >ou>Hitk)a  of  *«DantrrrenU*n>lpnfii>i>'''^ 
wib'iland)  Mcruiof  daring  the  murap.  Lemt  t.  Jltarifn,t  Da^t  B^-^ 
Sid  ride  Chanetg  r.  SOvng,  S  Stt'i  Bep.  3611. 

Tbc3'  miuijiiin  in  »  aotiga  of  tn*pUaa|aiDit  one  aho  bw  entered  ootkiib^ 
huidi   Bgnattvx.T.Ya>iB>fta.,iJtka».  Sep.K. 

The  J  mDM  join  in  u  iMkn  of  detiaue  tor  the  (laTB  of  tfae  «i&  deUiaed  t<<<" 
and  U  the  time  oT  mirrbfe.  MmtUn  t.  PoMltV,  Rtf.  m  Ca-  9f  <><^-  *^- 
SBofm.a^.  1(7.  aU.9Sl.  Hid.  aoe.  S.P-  AhyMlv.  Airfit,flui"^ 

Tr«pui*iin>ei|iiiiM  ba>buduid«ilefarn>tAx  titMpMi.  fn^lUt.Ji" 
ttvx.MiSt.IUp.  13. 

When  the  hudandhmtA  u  >dB)niMnlorinri|htorhii«(^,riKiMfblM^ 
jiriaed,  bewuie  if  Aaf6awf  ibauld  die,  the  aaliini  voold  Muriie  t^att.  Uic  ** 
JKwre  *.  StUtriTt  admi.  1  fiiyw.  fiep  16. 

IThubcnd  ud  viTe  jntn  mu  iMion.the  roaon  vfajthsj  uejnnsil  nHt*ff"' 
OBTreord,  orlbcjudgraeat  viil  be  reteracd  Ban  vritofermr.  Aobjr  •■ -BorWi 
SCofosi'Jb^.  SSI. 

A  deDlmtkMi.ehirpif  hoibeodndvifc  vilhijidatiHaBipliu.n  unw*"*** 


Eetarlttux   I  Biim.  Sep.  S7S. 

Horiisnd  end  wife  ouiDM  join  in  eoii^  i  popoUrMtion.  Wltlux.  i.B"^^ 
aHMan.IUp.lSI. 

HnrinuMtMMlbPiniDJnnidoBetatheilariWiA  JIfcww  T..lfa^K^ 
Bip.  WB.  Vide  CMnwAnwr*  t.  Baldmn,  I  An^**  Se^  m. 

Aa  Mtion  brangfat  bj  ibe  hiubend  u«  wda,  in  right  oTlbe  wife,  will  iki*  ^*| 
*ith  of  tfae  wife.  Jlrdier  t.  CaUj  etnx.  4  ftnt.  £f  Mm/.  lUp.  UO,  &'' 
Aftere  t.  SntlriPi  adm$.  1  Ayo.  A(^.  16. 

BatiaMahaMlt,irtfaehabud(De,thar^niniTeito  tb«  wife,  nd  «■■' 


ACTION  BT  HUSBAND.  Q^l 

But  when  only  the  general  %S8tie  is  pleaded,  whether  in  aa-  ch.Xl.t.  i. 
sumpeii,  case,  or  trespass,  there  Is  no  necessity  to  prove  the  h^^JJ  ^^^ 
marria^.    If,  therefore,  husband  and  wife  sue  for  a  debt  due  to       wife, 
the  wife  before  the  marriage,  or  for  an  assault  committed  upon  ■■ 
her,  and  the  defendant  plead  the  general  iante^  the  plaintiffs 
will  not  be  obliged  to  give  further  evidence  of  their  relationship 
to  each  other  than  is  suflEicient  to  shew  that  the  woman  who  sues 
as  the  wife  of  Ji.  is  the  person  with  whom  the  contract  was  Diekentoo  & 
made,  or  on  whom  the  assault  was  committed ;  and  the  defend-  ^'^^^  ^JDa- 
ant  will  not,  on  this  issue,  be  at  liberty  to  dispute  the  marriage.  480. 


SECTION  II. 

Jlciians  by  kuaband  alone, 

'    Whek  the  husband  sues  alone  to  recover  damages,  in  conse-     Se«t.  s. 
quence  of  the  defendants  misconduct  towards  his  wife,  he  must  ^""''  ^°' 
strictly  prove  the  marriage,  although  only  the  general  iaaue  be        . 
pleaded ;  for  the  plea  of  not  guilty,  in  this  case,  puts  the  facts  Miller,!' 
of  the  marriage  in  issue ;  as,  without  that  fact,  the  defendant  ^'^*  ^^^- 
has  committed  no  injury  to  the  plaintiff  individually. 

In  actions  for  criminal  eonveraoHonp  therefore,  the  plaintiff 
must  prove  the  actual  marriage  and  identity  of  himself  and  his 
vrifcCft)    No  reputation,  nor  even  an  admission  by  the  defendant 


death  the  aoit  •bonld  not  he  revived  in  the  name  of  his  adminiitrmtor.  fau^han  et 
ux.  ▼.  ffiUout  4  Ben.  &  Munf  Sfp.  459. 

The  hotbeiMl  eam.U  be  wpd  iilone,  for  the  debt  of  hit  wife,  cootrtoted  before 
theirroarriage.  Jhigrl^.  Fdton^lMnM.  Bep,  11 S.  EtTide  Gajrew,  Seed,  15 
J?to.408. 

The  hatband  mutt  be  joined  in  tiii<i  broaght  for  an  iojary  done  to  the  wife.  Do- 
naldttn  ▼.  Mp^^nneM,  4  Yeatet*  Rep.  187.— An.  Ed. 

(jb)  Tbehutband  eannot  topporl  an  aetion  for  crwn.  ctn.  after  a  tepanitioo  with  his 
wifr,  provided  such  ngreciDritt  wat  Tolantary  on  the  part  of  the  huaband.  Frey  ▼. 
J)ertUer^  %  Teatea   Rep,  978. 

So,  vherr  ihi-  injury  it  ttaied  to  have  been  eommitted  within  aeittio  dijt,  proof 
of  inipix>per  freedoro  roott  bf  firtc  proved  within  thr  Hniited  time,  before  evidence 
of  the  trvtpitt  at  a  difFerent  time  ean  be  reeeived.  €hrdner  v.  Madmrat  S  IVolte* 
JSr^.466. 

In  thit  aet jon  th*'  deebraiion  of  the  defendant  that  he  knew  A,  waa  married  lf> 
the  plainfff,  and  «ith  ihat  knowlitdfct:  hul  t^doeed  her,  may  be  given  in  evidenea  in 
proof  of  tha'mamaga.  Femey  v.  IbUaehar,  8  Serg.  &  E.  Rep.  159.— Ak.  Bo. 


g^  ACTION  BT  HUSBAND. 

Firt.  n.     that  he  bad  committed  adnUety  with  the  plaintilPi  wift,  will  be 
erim  «n     snfficient  in  this  case.     But  whes  the  marriage  is  pro*ed  bf  the 
^^_^^___  regiater,  the  parties  may  be  ideatified  by  any  other  evidence 
Bun  T>.  Bar-  which  flatisfies  the  jury  ;  as  the  proof  of  their  hands  wiitiiig 
'">  l>i'tigi.    gnbtcribed  to  the  register,  or  the  circumHtance  of  their  after- 
wards giving  a  wedding -dinner,  and  presiding  at  it  as  the  per- 
sons  married ;  and  this,  althoogh  the  sabscribing  witnesaes  pre- 
■B.  Ssoti,  Bai.  Bent  at  the  marriage  are  living,    In  the  case  of  sectaries,  who 
vide  G^      marry  contrary  to  the  usoal  ceremonies  of  the  church,  a  marriage 
V.  Ladr         according  to  their  ritea  will  be  safficient.(l) 
^^H^^^      The  ground  of  the  action  being  the  loss  of  the  wife's  i^ctton 
ir.  and  society,  all  evidence  which  tends  to  shew  that  they  lived 

affectionately  together,  is  proper  to  t>e  adduced  on  the  part  of 
the  plaintiff.     Even  letters  from  the  wife  to  her  haab-'fld  may 
.(•.Cooke  4*   ^  admissible  nnder  some  circumstances,  as  where,  during hii 
B«p.  Cki.  sg.  absence,  she  writes  letters  of  affection  to  biro,  and  it  is  clearly 
(3]Tteiswne}  >hewn  that  such  letters  were  written  before  the  defendant  be- 
y  CoU'J*"!  came   acquainted  with   her;(2)  but  unless  the  latter  fiwjt  be 
"clearly  made  out.  the  letters  will  not  be  admitted.(3)     If  the 
^  VMe        plaintiff  has  lost  any  expectations  of  fortune  in  consequence  of 
v.GrecD-      the  seductioD  of  his  wife,  it  will  also  be  proper  evidence  on  his 
m"?  » **     P**^^)  "^  ^'''> '"  ^^^1  cases,  the  rank  and  circumstances  of 
the  defendant 
The  defendant  will  be  permitted  to  shew  in  mitigation  of  da- 
Vide  ante,  IS.  miLgeg^  that  the  wife  was  a  woman  of  loose  conduct,  and  one 
whose  society  was  of  but  little  value.(c)    So  if  the  husband  has 
ill-treated  his  wife,  or  connected  himself  after  his  marriage  with 
other  women,  this  also  is  proper  matter  to  be  given  in  evidence 
(!) ^i^".  by  the  defendant,  and  generally  has  considerable  effect  in  re- 
-^waA,      dncing  the  damages.    Indeed,  the  circumstance  of  the  plaintiVs 
*  ^- *-••"■  connection  after  marriage  with  other  women,  was  holdea  by 
Mii^uitof    Lord  Kenvon  in  two  cases,(5)  to  furnish  a  defence  to  the  ac- 
S!j""^^ttd     *^'*°  '  **"*  ^^^^  Alvanlkt,  in  a  subsequent  caae.Cfi)  held,  that  it 
only  went  in  mitigation  of  damages.    So  the  defendant  nay 
it'fflii'i!!^   prove  that  the  plaintiff  consented  to  his  wife's  adultery  with 
ibid,  237.  '    the  defendant  or  with  other  men  ;(7J  and  if  this  be  satisfactorily 
'7)  Smith  tr.  proved,  the  action  will  fail  altogether,  for  a  husband  who  has  so 
AllnoB,  Bui.  prostitnted  his  wife,  will  not  be  permitted  to  sue  as  a  plaintiff  in 
HoJgFiv,      a  Court  of  justice.    It  should  here  be  observed,  that  great  cau- 
p'ik^'Tr '    *''"'  "  necessary  in  the  introduction  of  evidence  of  this  deacrip- 
39.  '  tion,  for  onless  most  clearly  and  satisfactorily  made  out,  it  will 

(c)  TvTt  1.  Smater,, i //«« C^ M'C«r*t  Bep.  tttT.—Ax,  Ed. 
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alwtys  much  a^r&vate  iusteai)  of  dimiaiahing  the  damages.  lo  Ch.  Xi.  %.  a. 
one  case,  where  the  husbaod  and  wife  were  parted  bj  articles  A^'ionfor 
oF  separatioQ,  it  waa  determined,  by  the  Court  of  King's  Bench,  ' 
that  this  circumstance  alone  was  a  bar  to  any  action  far  adul-i|\^„^„ 
terj,  subsequently  committed  ;U)  but,  in  a  verjr  late  case,  the"- Timbrel, 
propriety  of  this  decision  was  much  doubted.(2)  '   '^''' 

The  action  for  harbouring  a  wife,  who  has  eloped  from  her  ^'If'.'!"',^" 
husband,  is  frequently  brou^t  against  some  relaUve  of  the  wife,  sEu't,  m! 
to  whom  is  not  impaled  any  criminal  feeling  towards  her-dO    In  Acam  ror 
this  case  the  conduct  of  the  husband  and  wife  towards  each/jfg,  ""^ 
other  will  form  the  principal,  but  not  the  only  sulgect  of  in- 
quiry ;  for  to  maintain  the  action,  it  must  be  shewn  that  the  de- 
fendant obstinately  harbouro  her  when  he  knows  that  she  ou^^t 
to  be  under  the  coercion  of  her  husband.    It  is  therefore  per- 
mitted to  him,  for  the  purpose  of  diBproviog  this  fact,  to  shew 
not  only  actual  ill-treatment  by  the  husband,  but  any  rtpresen-  j^,|  ^ 
tatioB  of  the  wife  at  the  time  she  came  to  his  house  and  sought  ^■■'■^<  ""i 
his  protection.    A  representation  made  by  her  at  a  subsequent  Q,^'^,[^j^y* 
time  is  not  admiisible.  ■»•*>  ^'■ 


SECTION  III. 


Jlctiotu  by  a  parent  or  matter. 

A  PARENT  may  maintain  an  action  for  any  assaultupon,  or  in-     ^^tl' 
jury  done  to  his  child,  whilst  such  child  remains  part  of  his  fa-  bj  pareni  a 
mily.    The  strict  ground  of  the  action  is  the  loss  of  the  service     ™"'*''- 
which  the  child  might  hare  performed  for  the  parent ;  and  though  "~ 
it  has  been  hdden,  that  it  is  not  necessary  to  shew  that  in  fitct 


((f)  In  Mauachiattf,  il  hu  been  rnlod,  Ihat  in  (utioa  will  Dot  lie  b;  (be  hu>- 
banil  igainii  ibe  deleiKluK  for  permitliTig  bii  wife'i  nnHbrr  to  reiidc  in  biibouM, 
■nd  lEbnlinf  faer  ihe  right*  of  hoipiUliijr,  cren  Ihodcb  tbe  biuhand  (boald  Torbid 
il.   THmeTj.Ette,,iMaM.  Hep.  St7. 

In  Jifaa  York, '«  liei  hf  i  huibind  igsinM  the  Tilbcr  oT  hi*  w\(e  {or  enlieing  bcr 
avif  I  ba(  Ihm  the  jury  riiould  hiTB  miMh  UroDpr  eridiuiM  of  nailcuut  ■nduB' 
preptr  mativei  b  the  defendint  tfa*n  in  other  sue*.  Huldieim  T.  Peck,  S  Jsbu. 
Xep.  ISfi. 

And  the^iM  ani'iiw  i*  the  initerial  point  of  iiiqairf.  ibid. 

Aa  leiion  (nr  d*in*Kei  liei  in  Fainor  of  Lbe  butUnd  tgiinX  ■  KirKeao  for  oukil- 
fiill^  openiing  upoo  fail  wrTe,  thaigh  the  ihODM  die  of  tbe  npenlioD.  Crou  i. 
Guthtry,  3  Roaet  Btp.  90.— A«.  Ed. 


g|;|f  ACTION  BT  PARENT,  &e. 

Part  n.     the  child  was  accustomed  to  perform  any  menial  office,  or  other 
Actkms     service  in  the  famiij,  but  that  it  is  sufficient  if  he  or  she  were 

by  psreitt  or  '' 

niMter.  living  in  the  parent's  house,  and  under  his  protection,(l)  "^  it 
-*— —  must  be  proved  that  the  child  did  so  reside*  Therefore  a  pa- 
Sedaetion.  rent,  whose  daughter  has  a  permanent  and  fixed  residence  in 
^rovn^^'  soother  family,  cannot  maintain  any  action  against  the  person 
Peake'sCftt.  who  seduces  her,  though  she  be  under  age/2)    In  this  case, 

however,  the  person  with  whom  she  resides  may  maintain  the 
(3)DQnn^.  action.(S)  When  the  daughter  resides  with  her  parent,  though 
45.  '         '  she  be  above  twenty  *one  years  of  age,  he  may  maintain  the  ac- 

tion  ;(4)  and  so  he  may  also  if  her  general  residence  be  at  his 
waion,Peiik. house,  and  she  is  seduced  while  on  a  visit  at  the  house  of  ano- 
Cm.  55.  Ed-  ^er  persou  with  his  consent (5X0 

ID0D80D  V.  \    *^   * 

MMbei,ST.      To  support  the  action,  the  girl  herself  may  be  a  witness,  and 

liTfiitlDear-P'^^^  any  facts  or  circumstances  attending  the  seduction^  ex- 

nan,!!  £ut,cept  such  as  would  support  another  action  at  her  own  soit  for 

a  breach  of  promise  of  marriage.(6)(/)    The  defendant  on  his 

a)  Booth  V.    _.__._«._«-_««--«.__--«_-____^_ 

Wilaoo  J.  (0  No  MtioQ  lies  bj  a  voman  agaioat  a  roan  for  ledtteing  her,  ander  a  false  pf«- 

oited  5  Eaity  tenee  of  eoorCthip  aiid  inteotioa  of  marriase,  aod  gettiog  her  with  ehild.  Porff. 
47.  Frasier,  3  Mau  Rep,  71. 

^  Aloott^^         ^"^  ^^  '^  debaoehifig  a  man's  daughter  and  getting  her  with  ohiM,  per  fmd 
Rep.  156.   '    HrviUvm  arnUH,  Ream  w.  Rank,  S  Serg.  &  R,  Rep.  SI 5. 

A  father  may  maintain  an  aetion  on  the  ease  for  the  sedoetion  of  his  daqgfater  ^ 

(5)  Johnsoo  ^t»d^  &e.  thoogb  at  the  time  she  did  not  reside  with  him ;  provided  she  was  snb- 
^'v^i^iS"^*  jeet  to  his  eontrol,  aod  he  was  entitled  to  eommand  her  senriees.  Bamkeik  t.  JBlorr, 
5  East,  V.       g  j^  ^   g  p  j0kntton  ▼.  Caulkmt,  I  Johm,  Cm.  116. 

(6)  Vide  ante,  ^°^  '^^  ^""^  aetion  for  a  breaeh  of  a  promise  of  marriage  and  for  9eduelion^  the  de- 
311,  pi.  11.      fendant  was  not  allowed  to  give  in  evidenee  the  general  bad  eharseter  of  the  piaia- 

tiff  between  the  promise  and  the  breaoh,  in  mitigation  of  damages.   Dagmfen  v.  Xd* 
hggy  3  Mtuf.  Rep,  189. 

AcHonhy  parent. 

An  aetion  will  He  by  the  father  for  entieing  away  a  minor  ehild,  and  pnmnisg 
her  to  be  fraudoleotlj  married,  whereby  he  sustained  damage.  /K2Er  t.  Bebetit 
3  Root^t  Rep,  4S. 

In  South  Carolina,  under  the  Statute  of  5  P/dHp  and  Mary,  c.  8,  extended  to 
that  State,  where  the  defendant  sedoeed  away  from  her  fother'S  hoose  a  maid  under 
eixteenyeart  of  age,  without  the  eonaent  of  parents  or  guardian,  he  is  liable  to  be 
punished,  whether  he  marry  her  or  not.    The  State  ▼.  Findlay,  3  £09*0  R^.  418. 

But  sn  action  will  not  lie  in  favour  of  a  mother,  at  a  mother,  for  the  serviee  of  s 
minor  son,  where  it  does  not  sppesr  the  father  is  dead.  Murk  ▼.  Phipt^  1  Moot^ 
Rep.  487. 

A  mother  as  such  hat  no  legal  authority  ofer  a  son,  and  is  not  entitled  to  hia  aer- 
▼iees,  white  he  lives  with  her.     CommonweaUh  ▼.  Murray,  4  Binn,  Rep,  419. 

No  aetion  will  lie  in  fsvour  of  a  woman  against  a  man  for  sedueing  and  getti^a  her 
with  child,  under  pretenee  of  a  design  to  marry  her,  no  promiae  of  marriage  beiag 
proved.  Paul  v.  Frazier,  3  Maes,  Rep.  71.— An.  Eo. 

(/)  In  an  aetion  for  breaking  ami  entering  the  house  of  the  plaintiff,  aod  gating 
his  daughter  with  ehild,  the  daughter  is  a  oompetent  witness.  Mott  t.  Goddard, 
1  RooVi  Rep.  473.  S.  P.  Seager  ?.  SUgerlaid,9  Comedo  Rep,  319. 
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part  may,  as  in  the  case  uf  adultery,  prove  the  loose  character  Cb  X(.  t.  3. 
of  the  girl,  or  the  miacontluct  of  t!ie  parent  himself  in  volunta-  hru  r"'°t* 
riiy  permitting  an  illicit  connection  to   be  formed  between  the      matter. 
dcfeodaDt  and  his  daughter,  which   latter  fact  will  destroy  the  ' 

right  of  action  altogether,(l)(i>-)  y2^'''''p'.'k 

The  action  for  seducing  or  harbouring  ao  apprentice  or  hired  c„.  240. 
servant,  materially  differs  from  those  for  adullery,  or  debauch- 
ing a'daughter.(S)[A)     The  act  of  the  defendant,  in  these  latter  Wilron.ubi 
cases,  being  itself  illegal,  no  proof  is  required  of  his  knowledge '"'' 
of  the  relationship  which  subsisted  between  the  plaintiff  and  the 
person  seduced;  but  to   support  an  action  for  enticing  or  har- 
bouring an  apprentice  or  hired  servant,  it  must  be  proved  that 
the  defendant  knew  at  the  time  he  committed  the  injury  which 
is  complained  of,  that  the  person  in  respect  of  whom  the  action 
is  brought,  was  the   apprentice  or  servant  of  the  plaintiff.     ToFi"M«r. 
sustain  this  action  therefore,  the  plaintiff  muat,  in  the  first  place,  jJII^j, 
prove  the  contract  between   himself  and  the  person  seduced, 
and  then  either  that  the  defendant,  knowing  of  such  contract, 
enticed  him  from  the  plaintitTs  service, or  else  that  the  defend- 
ant harboured  the  servant  after  regular  notice  of  his  contract 
with  the  plaintiff,  and  a  requisition  to  the  defendant  to  deliver 
him  up,  or  not  to  harbour  him  any  longer. 


tJili 


damagvi,  far  (lie  huhertelf*  rigltl  afac 
I.  Hep.  297.— Am.  Eb. 


(g)  A  rulhercinnol  mninlalii  in  Hiion  for  drbuiching  hii  danghlarprr  giiodier- 
vilium  anaiit,  if  it  iiipeiir  in  Pviilenw,  (hut  he  cuDKnb'il  to,  or  connived  >t,  the  intCT' 
oDunt  »ilb  (he  drfrndani    Soijvr  y.  SU^erland,  S  Cainet'  Rep.  119. 

But  Ihc  gi-nandi  of  thi'  (oit  arc  the  lou  oT  aenioe  and  ripenac*  oT  Ifing-in,  it  ii 
Ihercfore  nn  drf-^ce  lo  thev  Ihp  iliuf[htcr  to  beunehiiMe,uolenthera)1ii:r  connlieil 
((  hrr  eriiaJDal  intereoai-K  i  the  want  of  rhaiiil]'  majr  bo  girea  in  evidence  in  mid- 
gMim  ofdainagei.  .9kerle^  v.  Unitiei,  ibid.  '^i. — .^a.  I^d. 


(h)  AiDiitprtnajmainUininieUanfarthebiiilccjorinKUTi!    iVMlci.Cham- 
bert,  2  Ba<j'i  Rep.  70. 

la  pn  aelioti  on  I  be  eaie  for  entioing  away  the  dcrmdani'i  lemnl,  Oxt  gaieral 
rule  o(  damage!,  n  the  value  oFibe  nrvlcc  durii>g  Ihi:  period  ihe  itrrvaiil  wu  in  Ihe 
derendinr*  Emplaj  j  but  the  jary  may,  in  eerliin  aggravated  i-awi,  give  Ihe  •'hnl* 
-ram  by  way  of  damagoi.    Diiboii  i.  jiSen,  I  Aiilk.  Jif.  P.  Cat.  OS. 
It  for  harbauriag or  mh!rlaim'ig  %  nemDI,  sTideoee  aS  enticmenl  i* 
>.  ibid.— A".  Ed. 


(6M) 


OF  THE  ETIDEKCE  IN  CASKS  OF  BAKKRUtTOI. 


In  actions  by  and  agaimt  the  asngneet. 

If  assig^iees  of  a  bankrupt  bring  an  action  of  trover  hr  the 

''  goods  of  the  bankrapt,  or  atiumptit  on  a  promise  made  to  him 

before  his  bankruptcy,  or  on  an  implied  promise  to  themselTCt 

-  as  assignees  afterwards,(a)  and  the  defendant  pleads  the  general 

i7. ...     . 

(o)  Aoignnt  oTi  luinkrupt  may  miitilun  an  •otioa  igiirat  aSberifftv-  wa-cal- 
Icetion  of  an  neraitioa  plwed  in  hn  hand).  SulHvaM  *.  Bndgt,  I  Jfina.  Ktp-  MS- 

Wherr  thr  banknpt  ■ml  hi>  emlkor  mnUmplatnl  a  tramter  oTlhe  debt,  to  pqr 
one  of  Ihi  b>nkni|il'>  cnditor,  bat  vKkb  ■■•  not  mmpleied,  it  •»  Iwlit  thai  hii 
aBignrri  Boold  rcBOTcr  the  amoont  fram  the  onditor.  Ftaer  el  oL  ^.  JiimtBfk 
Mat:  Rtp.  SOS. 

The  aH^M  or  i  itankni[il  mar  brin|t  an  aolion  in  fail  o«n  name,  tbr  the  rcBO- 
Tcrjafrealatalrauignedtohini.  mcldum^.  Walmnan,  Eiri.  Brp.Oa. 

The  auigneeiaf  a  banknipi  ma)' bring  an  action  of  ejeotmeot.  Samara  i.Mlamt, 
3  2)as'i  Rrp.  70. 

The  aoifiieri  ofa  bankrupt,  can  btingan  Htfon  Tor  the  rent*  iikI  ptDfitaoTlaad 
beM  iinilrrarnDilalFiit  <)eed,due  iidm  the  aetof  binkraptej.or  Iheliitts  the  ri(hl 
of  llw  •redilora  lo  call  him  Id  acuiaul  •ceruad.  SanA  et  oLi.  Cadwite  el  tH 
JsAr*.  Kefi.  53S. 

An  BclJooeanaDtbebrcMi^  in  the  haDkcnpt*!  nam*  fbra  debt  eontraced  bcfai 
the  binlu-ap[e7,  after  ba  hai  made  an  anignment.  ElderUn  t.  Elderkin,  I  Xaal't 
Rep.  139. 

Sa  in  the  sair  of  one  diwharged  under  ao  in*olTent  tajr.  fausf  v.  WiBof 
elal.i  liall.  Rep.  S7S. 

A  ditcharf^  under  the  inanlimt  la*  of  Penai^'iianiii,  96iii  Marrh,  ItH.rc. 
Icawa  the  d<  fendint'i  prnon  from  HabiliiT  (ijr  a  note  drawn  by  him  brlnr*  bia  £>■ 
obiirge.  but  imjHfalr  BOprwanli.   Geotye  <.  Boaver,  3  Serg.  U  R.  JUp.  559. 

Bui  one  who  his  niadr  an  ■nienmeni  andrr  the  inaoiveni  law,  ma;  maritaia  aa 
netioo  ia  hit  n«n  namr  for  ■  malioioDi  abuu  oT  l<  gal  proceia  in  (eiijiig  gooda  prior 
'  to  Ihr  aiBignnienl.  Sammar  t.  Wilt,  4  Serj^  &  R.  Rep.  I'J. 

The  aaHgntei  of  ■  binkrugit  are  not  enlirlirl  to  come  in  and  prOKCutea  retdtt- 
tkKi  cniiim«a>;>-d  li>  ihr  lianknipi.  Faltt  v.  Thompien,  I  Mau.  Srp.  134. 

Tarti  nre  nn  inntfTrrd  by  the  l»iikiiipl  und'  r  &r  aii>Kn<nent.  Slan^  *■  Da- 
huru,  a  Ram'!  Rep.  53.  S.  P.  Sliaem.iker  T  Xe^,  i  Dull.  Rep.  US.  S.  C  t 
Teatfi'  Rep.  a4i. 

Qiifre.WhrthTthr' bankruptcy  oT  the  pUintiK  can  be  giira  in  etidfnc?  iaaa  H. 
lioDoi  iiHUfflpn(,underlh(gen<'n1iuur.  Birdel  nl.  r.  Pierpolni ,  IJa/iru.  Hf^  117. 
n  of  tNUikruptoj  id  Eajland,  doci  not  aecure  the  debtoc'i  tSeto  in 
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Unte;  tlie  pluntiSs  must  prove  not  onlj  property  in  the  goods  ch.  xn.  1. 1. 
to  support  dieir  action  of  trover,  or  the  consideration  to  support  Actirio  by  or 
the  promise,  but  also  the  trading  of  the  bankrupt,  the  act  of    af«igneei. 
bankruptcy,*  the  petitioning  creditor's  debt,  the  commission  and  — -«— . 


Abbot  V, 
Pliimba, 


this  eoontrr  $  bot  thej  remain  littble  to  the  attacbment  of  thrir  creditors,  at  well  Doagl.  205. 
Britith  as  American.  T\iylor  et  aL  v.  Geaty  et  al,  £irb.  Rtp.  313. 

In  one  ease  in  A>w  York,  it  was  doubted  whether  the  assigoees  of  one  made  a 
bankfQpt  in  Inland  could  aae  io  the  United  State»  as  sueh  ?  JBird  et  al.  ▼.  Pier'- 
pmfU,  I  JohftM.  Rep,  117. 

Id  a  aobseqoeut  case  it  was  ruled,  that  a  suit  may  be  instituted  in  the  name  of  a 
fore%ii  bankrupt,  aod  he  may  be  joined  wiih  the  atsignt'es  of  a  co-partuer  who  is 
a  bankrupt  in  tbia  eoontry  %  it  is  a  prtneiple  among  nations  to  admit  and  give  effeet 
to  tl«e  title  of  fore%n  assignees,  in  casrs  of  bankruplcj  ;  but  the  mode  of  proceeding 
to  reeorer  the  df-bts  of  the  bankiupt,  whether  in  hit  ovm  name  or  the  name  of  the  * 
OBdgnehf  depends  on  the  forms  of  proceeding  io  the  Court  where  such  action,  is 
brought.  Birdet  oL  ▼.  CarUtO^^John:  Rep  343. 

An  assignment  by  eomroissiont* rs  of  bankru|)ts  in  England^  does  not  operate  a 
legal  or  eqnitable  transfer  of  the  property  of  a  bankrupt  in  Penruylvama\  so  as  to 
prevent  a  foreign  attachment  by  an  ^/nertcon  creditor.  MUhc  t.  Aioreton,  6  Binn. 
Rep.SS3, 

The  bankrupt  law  of  a  foreign  country  is  ineapable  of  operating  a  legal  transfer 
of  property  in  the  CT.  State$,  Harrimm  f,  Sterry  et  al,  5  CraneA*9  Rep,  S89. 

In  Maryland^  an  attachment  issued  by  the  platutiiTs  residing  in  Great  Britain, 
waa  quashed  on  the  ground  that  such  creditors  were  bound  by  m  Statute  of  b^nk* 
mptey,  and  could  not  attach  the  bankrupt's  estate.  Burk  et  aL  w,  AP  Clain,  1  Bar, 
&  M'Bim.  Rep.  SSS.— Am.  Ed. 

*  To  sh^w  quo  ammo  the  bankrupt  left  his  house,  his  deelaratkm  at  the  time  as 
to  his  fear  of  an  arrest  may  be  proved;  but  any  declaration  at  another  time,  when  no 
act  is  dime  by  him,  is  not  evidence.  Ambrote^.  Clendon,  Cat,  Temp,  Bardw,  267. 
Baieman  v.  BaUeyy  5  T.  Rep.  518. 

Whore  a  trader  having  drawn  a  bill  of  exchange,  afterwards  aod  before  it  beeame 
doc  said  it  would  not  be  paid,  such  declaratioi^  Was  received  to  dispense  with  the 
want  of  notioe  of  the  subsequent  dishonour,  though  previous  to  making  it  the  trader 
had  committed  an  act  of  bankruptcy,  which  was  afterwards  made  the  ground  of  a 
commiuion.    Brett,  Att.  &c.  v.  Levett,  IS  Eatt,  818. 

In  the  above  case  it  appears  that  the  Orart  ol  King's  Bench  held  the  bankrupt^ 
declaration,  atUr  the  act  of  bankruptcy,  to  be  evtilenc**  agamtt  a  ihird  person  who 
dbputed  the  commiaaion  |  and  in  a  suba^qoent  ease,  where  the  bankrupt  brought 
an  actkm  against  his  assignees,  the  seme  Court  held  that  the  circuoistHnee  of  the 
bankrupt  and  his  pe litioning  eretlitor,  having  attended  before  the  commissioners  at 
their  second  meeting, and  there  produc4d  their  accounts,  when  the  hankrupt  ob- 
jected to  pan  of  the  demand,  and  the  commissioners  tiekfd  off  such  items  as  he  al« 
lowed,  and  struck  a  balance,  though  it  could  not  be  considered  as  an  a  want  or  ad« 
jodicatioo  by  the  commissioners,  either  as  arbitrators  appointed  by  the  panics,  or  in 
their  official  character  of  coramissioneis,  was  still  eviitence  to  be  left  Ki  thtr  jury  of 
an  admissktn  by  the  bankrupt.  Jarrett  v.  /..etntard^ri  M.  &  S.  865.  But  the 
Court  of  Commo«t  Pleas  <letermine4l,  that  in  an  action  by  the  awsignees  against  a 
third  |terson,  even  an  account  s^ed  by  the  bankrupt,  charging  himself  with  a  ba* 
lance  a  day  before  the  act  ot  bankruptcy,  was  not  admissible  to  prove  the  petition- 
ing  creditor 's  d»-bt,  without  positive  proof  that  thf  accounts  had  been  altowcd  before 
the  act  of  bankrupicy.    Btaxe  t.  Ccryfen,  4  TVitml.  560. 
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Part  IT.     aBsignment.    The  commissioii  geDerally  describes  the  baokr 

^*io«tUke'^  as  carrying  on  some  particular  trade,  but  this  does  not  bind 

iMignecs.    plaintiff  to  prove  him  of  the  trade  so  described ;  for  if  the  c< 

■  ■         mission  is  against  the  proper  person,  the  plaintiff  may  pr 

the  trading  in  any  article,  though  not  described  in  the  comr 

yrai\*2  Bro.  *'^"*(0    '^^^  petitioning  creditor's  debt  must  be  proved  bj 

b  B.  S5.        same  kind  of  evidence  as  would  be  required  in  an  action  ^ 

(S)  Abbot.     ^®  bankrupt  himself;  if  it  is  by  bond,  the  subscribing  wiU 

v.i^ttmbe,     must  be  called  (2)(6)    If  the  petitioning  creditor  is  an  execu 

^ '      '    the  probate  must  be  produced  ;  or  if  he  is  himself  assigne 

another  bankrupt,  who  was  the  creditor  of  the  bankrupt  in 

particular  case,  he  most  give  the  regular  proof  of  the  trai 

and  bankruptcy  of  both  these  persons.(5) 

rs)  Doe  dem.      The  regular  proof  of  the  assignment  will  be  its  produc 

LittoiTi^      ^^^  proof  by  the  subscribing  witness ;  and  if  a  former  assi| 

Taunt.  741,    has  been  removed  and  a  new  one  appointed,  the  assigoi 

from  the  old  assignee  to  the  new  one  must  be  proved  in 

manner ;  for  the  Lord  Chancellor's  order  for  the  purpose  is 


{6)  In  an  action  by  the  assignee  of  a  bankrupt  againit  the  Sheriff,  ibe  aa 
mnit  prove  the  debt  ot*the  petitioning  crediior.  lAvett  v.  Cutler^  1  »Man.  H 

Under  the  Aet  of  Bankroptoy  in  Pennnflvania,  analogoua  to  the  Britith  J 
m  a  trial  at  law,  the  ereditor  maj  eontrorrrt  the  tradings ^  banknip$cy^  and  < 
mty  of  the  defendant,  and  that  the  certificate  is  hoi  prima  fade  and  mt  eon 
evidence  of  the  proceedings  before  the  eommiaaionera.  J'ieoBanU  y.  Maig 
Daa.  Rep.  dSO. 

So  in  another  ease  the  commission  vas  held  to  ht  prima  f ode ^  and  notcofi 
evidence  of  the  trading  and  act  of  bankruptcy  of  the  batkkropt.  Rwfonx 
X  Biim.  Bep.  963. 

The  certUicate  of  a  bankrupt's  eonformtty  is  amcbmve  eTidence  of  tiie 
the  eommisaion,  and  of  the  trading  and  banknipioj,  in  an  aetioo  by  the  si 
agninitthe  debtor  of  the  bankrupts  but  is  wAj  prima  fade  evidence  ofsw 
IB  an  action  by  a  creditor  against  the  bankrupt,  and  under  the  replieatioD 
eertificate  vas  wifairbf  obtained,  it  was  competent  for  ihe  platntifTto  prove 
defendant  was  not  a  trader  within  the  meaning  of  the  Act  of  Congress.  Bfyi 
T.  JoftM,  5  Biim.  Bep.  247. 

In  JVbrlA  CarotinOf  the  production  of  the  commission  and  assignment  is 
the  trading  bankruptcy,  the  time  thereof,  and  the  appoiotmeot  of  the  plaii 
aignifes.  BareUiy^t  aMt.  v.  Carten,  2  Buyw,  Bep.  24S. 

In  Connecticut,  it  has  been  ruled,  that  under  Uie  late  Bankrupt  Lav  of  ih4 
Statetp  the  validity  of  a  oomroisaion  of  bankruptcy  cannot  be  impeached  b< 
Common  Lav  Courts.  Banhw  v.  Mamt,  S  Day^t  Bep.  70. 

It  is  competent  for  any  person  interested  to  coutest  the  petitioning  creditc 
but  whether  creditors  vho  have  receivt'd  a  dividend  under  the  oonomissioi 
prevent^  dubUatur,  Jojf*9  lee,  ▼.  Ceteart,  2  DalL  Bep,  190.  S,  C,  1 
Bep  50. 

In  an  action  by  the  assignees  of  a  bankrupt,  confession  of  jadgtnent  adi 
alignment  and  rigH  of  actUm^  lo  be  in  the  plaintilf,  agreeably  to  the  nar 
y,  Boldthipt  I  BrovmeU  Bep.  se.— Aw.  En. 
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sttflBcieDt  to  take  the  property  out  of  the  old  assignee,  and  T«stch.  xu.l  i. 
it  in  the  new  one.{l)    But  Uiough  the  production  and  regular  ■*,'^^""„,t''Jh^ 
proof  of  the  assignment  is  in  general  required,  jtt  where  the    mxgi.c.^. 
defendant  had  treated  with  the  pluntiff  as  the  assignee,  ac-  ^ 
counted  with  him  as  such,  and  paid  part  of  the  debt,  that  factC)  ■^lo^m 
was  held  to  be  prima  /acie  evidence  of  the  asaignmeDt,  and  tosBut.4or.' 
dispense  with  formal  evidence  to  prove  it-fS)    The  mode  of  ,,,,1,  y 
proof  in  these  cases  is  rendered  much  more  easy  by  a  late  Actv.Cowiird, 
ofParliamentpfS)  by  which  it  is  enacted,  -That  in  any  actioa'  ''*'*■«"- 
by  or  against  any  assignee  of  any  bankrupt,  the  conimisaion  of  (3)  49  Geo.  a, 
bankrupt,  and  Ihe  proceedings  of  the  commissioDere  under  the"'  '^'•'-"'- 
same,  shall  be  evidence  to  be  received  of  the  petitioning  credi- 
tor's debt,  and  of  the  trading  and  bankruptcy  of  such  bankrupt, 
unless  the  other  party  in  such  action  shall,  if  defendant,  at  or 
before  the  time  of  his  pleading  to  such  action,  and  if  plaintiff, 
before  issue  joined  in  such  action,  give  notice  in  writing  to  such 
assignee,  that  he  intends  to  dispute  such  matters  or  any  of 
them ;  and  where  such  notice  shall  have  been  given,  if  such  as- 
signee shall  at  the  trial  prove  the  matter  so  disputed,  or  the 
other  party  shall  at  the  trial  admit  th^  same,  the  Judge  before 
whom  the  cause  shall  be  tried,  shall,  if  he  shall  see  fit,  grant  a 
certificate  that  such  proof  or  admission  was  made  upon  socK 
trial,  and  such  assignee  shall  be  entitled  to  the  costs,  to  be  taxed 
by  the  proper  officer,  occaaioned  by  such  notice ;  and  such  costs 
shall,  in  case  the  assignee  shall  obtain  a  verdict,  be  added  to  his 
costs ;  and  if  the  other  party  shall  obtain  a  verdict,  shall  be  set 
oGTor  deducted  from  the  costs  which  such  other  party  would  other- 
wise be  entitled  to  receive  from  such  assignee."    It  is  to  be  ob- 
served, that  the  Act  of  Parliament  haa  made  the  proceedings 
under  the  commission  "  evidence  to  be  received"  of  the  facts 
proved  before  the  commissioners,  but  has  not  said  that  they 
shall  be  conclusive.    It  has  therefore  been  held,(4)  that  though  (4)  Miiii  v. 
a  party  who  has  not  pven  notice  of  his  intention  to  dispute  the  t,  s  "ssV^ 
facts  necessary  to  support  the  commission,  cannot  call  on  the 
other  side  to  give  further  evidence  than  the  production  of  the 
proceedings,  yet  that  he  is  not  precluded  from  giving  evidence 
on  his  part  to  contradict  the  fact  so  proved. 

The  Act  of  Parliament  extends  not  only  to  those  cases  in 
which  the  assignees  are  themselves  parties  as  plaintiffs  or  de- 
iendantS)  but  also  to  those  where  the  party  must  necessarily 
deduce  his  title  under  the  commission  ;(5)  but  in  actions  Be-(s)S;raauiii 
tween  third  persens,  when  the  validity  of  the  commission  comeSg'j^JIL'jQ 
only  incidentally  into  question,  the  law  remains  the  same  as 
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Part  n.     before  the  Statute,  and  the  several  facts  necessarj  to  establish 
^fnsuhr  *^®  bankruptcy  must  be  proved  by  the  ordinary  evidence^l)    A 
asiignees.    person  who  has  proved  his  debt  under  the  commission,  is  not 
'■  thereby  precluded   from   disputing   the  petitioning  creditor*! 

mDoedeiD.  debt,  or  calling  the  same  evidence  as  any  other  third  per8on.;2) 
LiKtnn,  4  The  modes  of  assigning  the  personal  and  real  property  of  the 

Taant.  741.  bankrupt,  differ  not  only  in  form,  but  materially  in  their  effects 
(9)  Rankin  on  those  different  species  of  property.  In  the  former  the  com- 
r6Eiit"^i9i  ^^ssi^^Qcrs  merely  execute  the  deed  and  that  by  relation  vests 
all  property  in  the  assignee  from  the  time  of  the  act  of  baok- 
ruptcy.  But  the  freehold  property  of  the  bankrupt  can  be 
transferred  only  by  bargain  and  sale  enrolled  in  one  of  the 
King's  Courts  of  record  ;  and  though  when  so  enrolled,  it  de- 
Doe  dem.       feats  all  grants  made  after  the  bankruptcy,  yet  it  vests 


M^^h^i^iM  ®®^*^  ^"  ^^®  assignees  only  from  the  time  of  the  enrolment,  so 
H  S.  446.       that  a  demise  by  them  in  ejectment  must  be  laid  after  that  time. 
Rei  V.  Hop-  The  enrolment  being  thus  made  a  part  of  the  title,  the  assi^oee 
gr,  3  Price,  ^^^^  prove  that  as  well  as  the  execution  of  the  deed ;  bat  the 
officer's  endorsement,  or  an  examined  copy  of  it,  is  sufficient  to 
prove  not  unly  the  fact  of  enroiiuent,  but  the  time  tt  was  made. 
VideEfans        But  in  cases  where  the  assignees  themselves  make  a  contract 
Coiml'^sk.    ^^^  ^  ^'''^  person,  and  have  occasion  to  sue  upon  it,  it  seems 
to  be  unnecessary  for  them  to  name  themselves  assignees  in  the 
declaration,  or  to  give  evidence  to  prove  that  they  fill  that  rela- 
tion. 


SECTION  11. 


In  actions  by  and  against  the  bankrvpt, 

Seet.  2.         Where  a  person  has  been  found  a  bankrupt,  and  brings  an 
bankrupt    ^ctlon  against  the  messenger  or  assignees  for  the  goods  taken, 
_^_.,^,^  the  defendant  must  be  prepared  with  evidence  to  prove  the 
Mercer  v.      trading,  &c.  as  in  the  other  case,  notwithstanding  the  bankrupt 
Wiae,3  Eip.  j^j^g  surrendered  to  his  commission,  and  passed  his  examination. 
'  But  when  the  bankrupt  is  sued  for  any  debt  from  which  he  is 

c.  30, 9.7.      discharged  by  his  certificate,  and  pleads  such  discharge,*  no 


*  Whf^n  a  bankrupt  who  haa  obtained  his  certificate  is  afterwards  sued  be  soj 
debt  due  before  bis  baokniptoy,  the  Statute  gires  a  general  form  of  plea  that  he 
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further  evidence  is  required  on  his  part,  than  the  production  of  Ch.  XII. «.  ^ 
the  c^ertificate  allowed  by  the  Lord  Chancellor ;  and  the  credi-  ^^kJJ'j"'* 
tor  may  avoid  it  by  shewing  that  it  was  obtained  ur^airly  and  ' 

by  frauds  or  else  that  there  has  been  a  concealbentby  the  bank-(i)  RoUoa 
rupt  of  effects  to  the  value  of  ,10/.    As  to  what  shall  be  deemed  ^J^'*^ 
an  unfair  or  fraudulent  obtaining  of  a  certificate,  it  has  been  Holland  9. 
holden,  that  if  money  be  given  either  with  the  bankrupt's  pri-  B^°'^'*'pV| 
viiy  or  without  to  any  one  creditor  to  induce  him  to  sign  it,(l)95. ' 
or  to  withdraw  a  petition  which  he  has  presented  against  it>(^)  (s)  Samner 
the  certificate  is  void.    But  if  the  plaintiff*  prove  an  omission  v.  Brady, 
to  account  for  effects  amounting  to  lOL  the  bankrupt  may  prove  \^'  oUek, 
that  it  was  not  wilful  or  fraudulent.(3Xc) 

^  ^^  '  (3)Cathcart 

■  V.  Blackwood, 

vat  diaeharged  at  a  bankrupt,  and  that  the  cause  of  aetion  acoroed  before  toeh  tiine  ^^'  ?'  ^ 
as  he  became  bankrupt.    This  plea  concludes  to  the  country,  and  on  the  wmOiter  5  (^'^^  j|^ 
being  addt-d,  all  the  special  matter  either  to  support  or  defeat  the  certificate  maj  e.  dO,  1.  12. 
be  given  in  evideiicr  without  further  pleading  on  either  side.    Ahop  ▼.  Price ^ 
DwgU  160.    Hughet  ▼.  J^ortey,  I  Bam,  U  Aid.  22.    It  was  for  some  time 
doubted  whether  ibis  general  plea  was  gW^o  to  the  defendant  in  cases  where  the 
oertifioare  was  not  aomplcted  till  after  the  commencement  pf  the  action,  (vide  Tew> 
er  V.  C(tmeron,.6  East,  413;)  but  it  is  now  settled  that  the  defendant  may  so  plead 
ii'  the  certificate  be  allowed  any  time  before  plea  pleaded,  though  after  the  co^i- 
mencement  of  the  suit,  provided  he  were  a  bankrupt  before.    Harrit  ▼.  Jametf  9 
East,$Q. 

^    *  This  ease  is  mentioned  in  Co.  JB.  X.  284,  bat  no  notice  is  there  taken  of  this 
point.    ~ 

(c)  An  aetion,  pending  against  a  bankrupt,  at  the  time  he  obtained  his  certificate  for 
a  demand,  which  was  or  might  huTC  been  proved  under  the  coromisiion,  cannot 
afterwards  be  prosecuted  to  judgment.  Payson  adm,  ▼.  Payton  et  al.  1  Man.  Rep. 
383. 

Statatei  of  bankruptcy  of  one  of  the  United  Staiet,  will  not  bind  a  creilitor,  who 
It  an  inhabitant  of  ihstt  Stule,  unless  tbe  conti-act  were  made  there.  Proctor  v. 
JIfoore,  I  MoMt.  Hep.  198. 

If  the  bankrupt  bt-l'ore  his  bankruptcy  received  money  to  put  oat  to  interest 
which  he  neglected  to  do,  he  was  held  to  be  discharged  by  bis  ceitifioate.  Batten 
V.  Spetfer,  1  Johnt.  Rep.  37. 

If  a  house  b«*  taken  for  a  year  before  an  act  of  batikruptcy,  and  the  bankrupt  con- 
tinue in  possession  nfierwards,  he  is  not  discharged  from  the  tubtajttent  rent  by  his 
eertificNte.  Rendricln  v.  Jitdtih,  2  Cainen*  Rep.  25. 

80,  a  surety  in  a  bond,  who  pays  the  eamt-  after  the  disahai^e  of  X\ie  principal^ 
ia  not  harrett  by  such  dischai^c.  Haddent  v.  Chamben,  2  Dall.  Rep.  236.  S.  C 
1  YeateM'  Rep  529 

A  conimi|«ion  of  bankroptcv,  without  a  cert^eate,  is  no  ttar  to  a  debt  prov«>d  Titi* 
der  the  conimisc.ion,  i?ir«ugh  the  plaintiff  have  received  a  dividend  Lummat  v  Fair.' 
field,  5  Mum   Reti.  248. 

%Vh«T.  a  voiL«mi<tVion  «»f  bankruptcf  against  rhe  principal,  wll  rlischMrge  the  bail 
Vuli*  MUi.er  T.  et  id,  Grcn^  2  Johns.  Cat  *283.  K.neet  al.\.  1  g  Jiam  ibid.  403. 
Bre'^.  Gordon,  6  Juhnt.  Rep.  )2»i.  Seam>.net  al.  v.  IhnkCy  1  Cainet*  Rep  9. 

Wuer^.  ♦he  pi'i-s^m  ot  the  lU-f*  «id>»nt  i  k  '  het  n  usch*  k  d  ».>  ,».oc*»nl''U*  under  an 
insolvent  taw  uf  Petmayhama,  of  which  the  plamtiff  bad  due  notice,  and  the  debt 
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Part  n.        By  another  cause,  in  the  same  Act  of  Parliament,  it  is  euicte 

^hlwkroiwi "**"*'***  ***^  ^^^  *****'  ^^^  ^^^  ^nj  privilege,  benefit,  or  advai 
'  tage,  to  an  J  bankrupt,  who  shall,  for  or  npon  marriage  of  any 
his  children,  have  given,  advanced,  or  paid,  above  the  value 
lOOiL  unless  he  or  she  shall  prove  bjfhitorker  boohfairhi  h 
or  otherwise  upon  Am  or  her  oaiK  or  (being  a  Quaker)  cffim 
Hon,  before  the  major  part  of  the  commissioners  in  such  co 
mission  named  and  authorised,  that  he  or  she  had  at  the  ti 
thereof  over  and  above  the  value  so  given,  ftc-  remaining 
goods,  wares,  debts,  read j  monej,  or  other  estate,  real  or  p 
sonal,  sufficient  to  pay  and  satisfy  unto  each  and  every  per 
to  whom  he  or  she  was  any  ways  indebted,  their  full  and  en 
debts ;  or  who  hath  or  shall  have  lost  in  any  one  day  the  sui 
▼alue  of  5^  or  in  the  whole  the  sum  or  value  of  lOOL  within 
space  of  twelve  months  next  preceding  his,  her,  or  their  becon 
bankrupt,  in  playing  at  or  with  cards,  tables,  dice,  tennis,  bo 
billiards,  shovel 4>oard ;  or  in  or  by  cock-fighting,  horse -n 
dog-matches,  or  foot-races,  or  other  pastimes,  game,  or  ga 
whatsoever,  or  in  or  by  having  a  share  or  part  in  the  stakes, 
gers,  or  adventures ;  or  in  or  by  betting  on  the  sides  or  b 
of  such  as  do  or  shall  play,  act,  ride,  or  run,  as  aforesaid 
that  within  on^  year  before  he  or  she  became  bankrupt 
have  lost  the  suib  of  100/.  by  one  or  more  contracts  for  the 
chase,  sale,  refusa),  or  delivery,  of  any  stock  of  any  compaj 
corporation  whatsoever,  or  any  parts  or  shares  of  any  go 
ment  or  public  funds  or  securities,  where  every  snch  coi 
was  not  to  be  performed  within  one  week  from  the  tii 
making  such  contract,  or  where  the  stock  or  other  thing  so  h 

VM  contracted  there,  the  Cireuit  Court  dischtrged  him  on  oommoo  bailj 
fated  to  qoaih  ihc  capitu.  Read  t.  Chapman,  1  Ptter^  R^,  404. 

In  the  ease  of  BrUith  nhjects,  a  diaeharge  aoder  the  bankropt  Uwa  of  iE 
vrill  prntect  the  person  of  a  bankrupt  in  this  Sute.  MarrU  t.  Mandgvillei 
Rep.  S56.  S,  C,  2  Yeaiet*  Rep.  99. 

Where  the  defendant  negleeted  to  iTail  himself  of  his  discharge  aoder  tt 
vent  lavr,  but  allowed  judgment  to  be  perfected  against  him,  the  Court  wr 

00  motion  of  his  bail,  order  an  exw%eretur  on  his  bail  piece.   Mechanic^'* 
Hazard,  9  JohnM.  Rep,  398. 

When  eonvejances  made  by  bankrupt*,  are  Toid,  being  made  in  eontemi 
bankruptcy.  Vide  Og^den  ei  al.  ▼.  Jacfcton,  1  JohnM.  Rep.  370.  JPhrnnix 
efal,  5  Dp.  41 3.  Sands et  al.  t.  Codtme eial.^  JDq.  536.  Selfirdgr^  v.  G^iil 
Rep.  95.  Decotter  ▼  St.  Lee  livermore^iHd.  101.  Gtlmore  v.  JV*.  .^mc-n 
Co.  1  Petero'  Rep.  460.  Rundie  v.  Murgratrotfd'M  lei.  4  DaO.  Rep.  304. 
V.  Castator,  5  Binn.  Rep.  109. 

Under  (he  Bankrupt  Act  nf  Penni^lvama,  evidence  was  adminible  to  i 
the  certificate  of  thf^  defendaot  was  unfairlif  obtained.   PleoMnU  v,  mMe 

1  DaU.  Rep.  380.— Ax.  Ed. 
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or  sold,  was  not  actually  transferred  or  delivered,  in  pursuance  ch.  Xil.  s.  2. 

af  such  contract.''  ^bankro^L"*' 

There  appears  to  be  a  remarkable  difference  in  the  words  of  '_ 

these  two  sections  in  the  same  Act  of  Parliament;  bj  the  first, 
it  is  expressly  enacted,  thjit  the  certificate  shall  be  sufficient 
evidence  for  the  defendant,  and  a  verdict  shall  pass  for  him, 
'*  unless  the  plaintiff  can  prove  the  certificate  was  obtained  tin- 
fairly  and  bj  fraud,  or  unless  the  plaintiff  shall  make  appear 
any  concealment,"  &c.  whereas  by  the  other  section  it  is  only 
provided  that  nothing  in  the  Act  shall  extend,  or  give  or  grant 
any  privilege^  benefit,  or  advantage,  to  a  bankrupt  falling  within 
the  description  contained  in  it  It  has  been  generally  supposed* 
that  in  the  cases  mentioned  in  the  12th  section,  the  certi^pate  is 
void,  and  that  the  defendant  may  be  precluded  from  his  dis- 
charge by  proving  the  circumstances  at  NiH  Prius.  Several  Vide  Co.  B. 
instances  have  occurred  where  the  nature  of  the  gambling  in  i64*^i^wif 
which  the  bankrupt  has  been  engaged,  has  been  examined  into  v.  ^'^^^y> 
in  a  Court  of  Law,  in  order  to  determine  whether  the  certificate  Bateton  v. 
was  not  thereby  avoided  ;  and  in  cases  within  that  section  ver-  J*i'^'J^»  ^ 
diets  have  passed  for  the  plaintiff.  But,  perhaps,  it  may  be 
worth  consideration,  whether  this  clause,  so  differently  worded 
as  it  is  from  the  other,  was  meant  to  extend  further  than  to  give 
authority  to  the  Lord  Chancellor  and  the  commissioners  to  re- 
fuse the  allowance  in  the  cases  mentioned  in  it  In  one  instance 
mentioned  in  that  section,  a  mode  of  inquiry  is  pointed  out, 
quite  contrary  to  the  rules  of  evidence  in  a  Court  of  Law ;  if 
the  bankrupt  has  given  more  than  100/.  to  either  of  his  children^ 
he  may  prove  by  his  books  fairly  kept,  or  on  hie  oath  or  cffirma' 
Hon  before  the  commissioners,  that  he  then  had  sufficient  to  pay 
all  his  creditors  ;  an  advantage  which  he  could  never  have  in  an 
action  against  himself;  and  it  should  seem,  that  if  the  Legis- 
lature had  meant  that  the  misconduct  mentioned  in  that  sec- 
tion should  have  the  same  effect  as  a  concealment  to  the  value 
of  10/.  they  would  have  included  those  cases  in  the  same  sec- 
tion, and  not  have  provided  for  them  by  a  different  clause 
couched  in  very  different  language.* 

*  This  point  was  mwle  10  Hughen  ▼.  Moiiey,  1  Bam.  £/  Md,  82,  where,  at  far 
as  conecrns  the  proviskMi  in  the  ease  of  money  lost  at  play,  it  was  hekt  that  this 
claaseof  the  Aot  might  be  taken  advantage  of  on  the  asual  replieation  at  JVlit  Prhu. 
As  to  the  provision  in  the  case  of  more  than  100/.  given  to  a  ehild  m  marriage, some 
dtliieiilty  seems  to  have  been  felt  by  the  Judges  ;  Abbott  J.  and  Holrotd  J.  seem 
to  hmve  thought  that  the  whole  of  this  inquiry,  \\%.  the  ability  of  the  bankrupt  at 
th«  time  he  gave  the  money,  eoald  not  be  entered  into  at  JVIn  Print,  but  that  it 
was  eompetent  for  the  ptointUT  to  prote  the  fttt  of  oiore  than  100/.  being  giTea 

4B 
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Part  u.         The  Statute  24  Geo.  %  c.  57^  9.  9*  has  made  another  provisu 

^  blTk^i"'*  i»  *»^  ^^  **»«  7^*  wcUon  of  the  former  Act  of  Parliament,  1 

„.«_.  enacting,  that  where  any  person  shall  swear  to  any  fictitio 

debt,  and  shall  sign  the  certificate  in  respect  thereof,  that  in  su 

case*  unless  the  bankrupt  shall  before  such  time  as  the  co 

missioners  shall  have  signed  the  certificate,  by  writing  by  h 

signed  and  delivered  to  one  or  more  of  the  cemmisstoner^ 

assignees,  disclose  the  fraud  and  object  to  the  reality  of 

debt,  such  certificate  shall  be  null  and  void  to  all  irUents  i 

purposeg;  and  such  bankrupt  shall  not  in  such  case  be  entti 

to  be  discharged  from  his  debts,  or  to  have  or  receive  an) 

the  benejits  or  allowances  given  by  the  former  Act    In  a  c 

of  this  kind  the  plaintifi"  must  be  prepared  to  prove  that  the  i 

was  fraudulent,  and  the  bankrupt  must  shew  that  he  gave 

H**'*^!!k^'      notice  required  by  the  Act.     Lord  Kbnton  held  that  even 

4£5p.Ca'9. 43.  petitioning  creditor's  debt  might  be  impeached  at  Nisi  Priu 

the  purposes  of  this  clause. 

Another  case,  in  which  the  effect  of  the  certificate  ma^ 
partially  avoided  by  the  creditor,  is  where  a  commission  is 
against  a  person  who  has  been  a  bankrupt,  or  compounded 
his  creditors,  or  discharged  as  an  insolvent  debtor,  and  hai 
paid,  or  his  estate  is  not  in  a  condition  to  pay,  fifteen  shii 
in  the  pound  under  the  second  commission.  In  this  cas< 
future  effects  continue  liable,  and  even  persons  who  had  si 
49  Geo.  3,  faig  certificate  miirht,  before  the  late  Act  of  Parliament, 
maintained  actions  against  him  :  but  since  that  Statute  it  si 
seem  that  the  mere  proving  a  debt  under  the  second  coaiin 
is  an  election  within  its  provision,  which  deprives  the  cr 
of  his  remedy  by  action  in  the  cases  excepted  by  the  Stat 
Readv.  5  Geo.  2.  It  is  clearly  holden  that  it  does  so  in  cases 
f  M*^ Ik's.  78.  ^^^  bankrupt  having  been  in  that  situation,  or  compounde 
his  creditors  before,  afterwards  paid  the  full  amount  ol 
debts. 

If  the  plaintiflf  produce  the  first  commission  and  the  pr 
ing«»  under  it,*  and  prove  that  the  defendant  submitted 


then,  and  that  the  defendant  might  avoid  the  effect  of  (hat  eTidrnoe  by  sht* 
amoant  of  his  pro|)erty  before  the  oommiaaioners;  neither  of  the  Judge! 
how  the  verdict  is  lo  be  take o  in  (he  mean  time. 


*  In  JSateton  ▼.  ffartsink,  cited  above,  the  plaintiff',  in  order  to  sh 
defendant  had  eoneraled  to  th<'  vahie  of  10^  served  the. solicitor  under  the 
aioo  with  a  tubpmiui  duces  tecum  to  produce  the  proceedings  under  the  coi 
But  Lord  Ke^toit  la  reported  to  have  said,  that  he  was  not  only  not  boun 
duce  them,  but  that  it  would  be  criminal  in  him  to  do  it.    They  were  n 
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that  will  be  sufficient  without  further  evidence.  After  which  it  ch.  xn:  •.  2. 
should  seem  that  it  will  be  incumbent  on  the  defendant  to  prove  AetUm  Hgamrt 
that  his  estate  is  sufficient  to  pay  fifteen  shillings  in  the  pound  ' 


under  the  second  commission.    But  it  is  clearly  settled  that  if  j^rs «. 
the  plaintiflT  give  any  evidence  to  shew  a  probability  that  the  es-  BaiUrd,  1  B. 
tate  will  not  produce  that  sum,  he  may  maintain  his  action  at 
any  time,  and  is  not  obliged  to  wait  until  the  expiration  of  the 
time  allowed  for  making  the  dividend. 

The  Statute  in  this  case  giving  judgment  against  the  future 
effects  of  the  bankrupt  only,  there  seems  to  be  some  difficulty 
in  taking  such  judgment,  merely  on  the  similiter  being  found 
for  the  plaintifil  We  have  before  seen  it  laid  down  as  a  gene- 
ral rule,  that  all  matter  which  is  to  avoid  the  certificate  may 
be  given  in  evidence  on  such  a  replication,  and  such,  i  believe, 
has  been  the  practice  in  these  cases.  The  only  case  that  I  am  Wilson  v. 
aware  of,  in  which  an  attempt  was  made  to  introduce  special  ^  s?  549.^' 
pleading,  failed,  because  the  plaintiff  prayed  judgment  gene* 
rally,  instead  of  against  the  future  effects  only  ;  but  the  Court 
also  held  the  replication  to  be  bad,  because  it  concluded  with  a 
verification  when  the  plea  concluded  to  the  country,  thereby  in- 
timating that  the  HmUiter  only  should  have  been  replied. 

Th«  before-mentioned  cases  make  the  certificate  void,  or  re- 
strain the  extent  of  its  operation  ab  inilio%  but  the  bankrupt 
may  by  his  own  voluntary  act  also  deprive  himself  of  the  benefit 
of  it ;  and,  therefore,  if  it  be  proved  that  he  promised  to  pay 
the  debt  after  he  had  obtained  his  certificate,  though  no  new 
consideration  is  shewn,  such  promise  will  bind  him,  and  may 
be  given  in  evidence  on  a  count  founded  on  the  original  consi- 
deration.(l)    But  in  a  ca8e(2)  where  the  promise  was  condi-(i)Winiaiiii 
tional  to  pay  when  he  should  be  able,  it  was  ruled  by  Gould  pj^^^  p 
and  Heath,  Justices,  contrary  to  the  opinion  of  Lord  Louoh-  68. 
BORouoH,  C.  J.  that  evidence  must  be  given  of  his  ability*  ^^^  y^^^  3^^ 
though  probably  his  general  appearance  and  credit  would  be^<>rdt;.  Smid- 
deemed  sufficient  to  establish  this  fact  i)^^'  ^  ^'  ^'' 

As  to  the  persons  who  are  competent  to  give  evidence  in 
cases  of  this  nature,  vide  ante.  Part  I.  p.  242. 

pert,  but  (bote  of  hit  elimtt,  the  titigneet  of  the  bankrupt*!  ettate.  If  the  plaiiitiff ' 
wanted  them  be  ibould  apply  to  the  Lm^d  Chaneenor  to  have  them  ennilled,  and 
then  Qte  a  copy  at  evidenee.  But  in  a  tobtequent  eate  Lord  Eluuibobodov  taid 
chat  he  eontidered  the  pmduetion  at  a  poUw  datj.  Pearton  v.  Flicker,  5  Etp^ 
90sandte«  Certen  ▼. /Moit,  1  ife/<, 290, and  CoAaiv.  TVv^Air, 2  SkirAie,  860, 
aeeord. 


(  Odd  ) 


CHAP.  XIII. 

OF  THE  EVnSENOE  IN  ACTIONS  BT  AKD  AGAINST  AN  EXECUTOB 

OR  ADMINISTRATOR. 


SECTION  I. 

In  actions  by  an  execuior  oradminittrator. 

Part.  ir.         Wren  an  action  is  brought  bj  an  executor  or  administrator 

ezeeator.  Ice.  on  a  cause  of  actioD  arising  in  the  life-time  of  the  deceased,  ana 

.  ■  the  defendant  pleads  onlj  the  general  issue  thereto,  it  is  soi- 

cient  for  the  plaintiff  to  proTe  the  same  facts  as  must  hftvebe<^>^ 

adduced  in  evidence  bj  the  testator  or  intestate,  had  the  action 

been  brought  by  him.(a)    The  plaintiff  need  not  on  thisi^^^ 


AcHoru  by  andagtamt  executert^  &c. 

(a)  Ao  aetlon  of  rej^evio  sorviTes  the  death  of  the  plainHf  bat  not  of  (he  i 
ant,    PUtf  exr.  ? .  Bale,  3  Moat,  Rep.  321.   MtiUen  et  al.  v.  Maldnin,  4  Do-  ^' 

Trover  vill  lie  in  TaTOor  of  an  administrator  for  goods  taken  and  eonvnted  in  ^ 
life-time  of  the  intestate.  Xirby  v.  Ciarfc,  1  Boo^a  Bep.  389. 

So  an  action  of  trespass  will  lie  in  favour  of  the  administrator  for  raterias^P"" 
lands  and  burning  the  mills  of  the  intestate  daring  his  life-time.  Gruwald^-  Brf^' 

1  DayU  Bep,  180. 

An  action  of  debt  will  lie  against  an  administrator  on  a  jndgnent  reeovered  ^f 
the  inlesute  in  his  life-Ume.  Wogaler  v.  BUhop,  8  Boot*a  Bep.  930. 
'   An  action  on.  the  case,  for  expenses  inoarred,  in  defending  against  s  gro<iiv«U<^ 
sait,  cannot  be  maintained  bj  the  executor  of  such  defendant.   Bermng  v.  To^* 

2  Day**  Bep.  285. 

In  AVw  Tork,  executors  may  have  trespass  for  wasting  and  destroying,  st  veilti 
taking  and  carrying  awaj  the  goods  of  the  testator.  Snider  et  al,  ▼.  Crsy,  i^^' 
Bep.^Xr. 

Actions  arising  from  tnrt  or  ndsfeaaance,  do  not  aurrire  against  exeefltP" 
Franklin  ▼.  Zatw  et  al.  1  Johns.  Bep.  S96. 

An  administrator  is  not  liable  for  a  personal  tort  or  misfeasance  of  the  inteit'^^ 
MEvera  ▼.  Pitkin,  1  Boot*a  Bep.  216. 

In  South  Cai^Una,  an  action  of  trespass  or  tort  under  the  EngUah  Statate  vi!l 
iurvive  to  a  testator'^  executors ;  and  though  it  does  not  survive  spinst  then,  J<t 
hf  waving  the  tort  and  going  for  the  value  of  the  thing,  asaampsit  for  money  ^ 
and  received  will  survive  as  well  fir  as  againat  executors.  Mddleton**  <zr<. ' 
Bobinaan,  1  Bay*a  Bep.  S8. 

In  Maryland,  an  executor  cannot  bring  an  action  for  orerflowing  liodi  of  ^ 
tesutor  in  his  life-time.  J^PLaughBn  v.  Doraey^  IB^U  Mlkn.  Bep.  39i. 

An  action  for  a  forfeiture,  incurred  onder  a  penal  act,  being  brooght  bjthcpl>^°' 
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produce  the  probate  or  letters  of  administration  to  the  jury,(l)ch.X!n.8.i. 
nor  will  the  defendant  be  permitted  to  shew  that  thev  do  not    ^^^  ^I 

,  .  1    ^  .       !•  executor,  «c, 

in   fact  exist,  or  that   they  are   void   for  want  of  a   proper  ^^^^^ 


8tamp.(£)    To  entitle  himself  to  do  this,  it  is  necessary  for  the^iji^ggp^^ij 
defendant  to  traverse  their  existence  by  the  plea  of  ne  un^ue^v.  Marsh,  8 
executor^  or  ne  tmques  administrator,  and  then  the  very  produc-  g^^    ^°** 
tion  of  the  probate  or  letters  of  administration  is  sufficient  ^^i^.^xxh 
dence  on  the  part  of  the  plaintiff;  and  they  can  only  be  avoid- VrotheTO*^ 
ed  by  tlie  defendant  for  the  causes  which  have  been  already  *,^-*«i,?! 

•^  _  ^  •'  553.  1  Sid. 

stated  .(3  )(o)  350. 


tifr,  who  diet  pending  toit,  will  not  tttrrive  lo  his  admiDiatrator.    Etiit^  exn,  t,  ^^' 
Z^enox,  Rep.  in  Co,  of  Con/.  78. 

Debt  will  not  lie  against  the  adminittratora  of  a  Sheriff  for  an  escape  in  the  life- 
time of  their  testator  or  intestate.  Martin  et  tU.  ▼.  Jiradle^,  1  Cainet*  Rep^  124. 
Et  Tide  Ktan  et  al.  v.  (kirander,  S  Johru.  Rep.  159. 

An  teiioo  will  not  lie  against  the  administrators  of  a  post-master  for  monej  felo- 
Dioosly  taken  hj  one  of  his  clerks  out  of  a  letter  delifered  at  the  post-offioe.  Frank- 
Un  ▼.  Jjrw  et  al,  1  Johnt.  Rep.  396. 

A  foreign  atuohment  will  not  lie  against  executors.  J^Coomb^t  exrt.  v.  Dunch 
etaL9l)all.Rep.7S,    Prin^le^.JBlack*9exr9,ibid,97, 

An  executor  is  not  liable  in  foreign  attaehroeot  for  a  legacy  in  his  hands.  fFin^ 
chell  ▼.  ^Uen,  1  Con.  Rep,  385. 

An  action  of  detinue  will  not  lie  against  the  administrators  for  a  detention  of  slaves 
hj  the  intestate  in  his  life  time,     ffalker  r.  Havkint^  1  Hajfw.  Rep.  398. 

Bot  an  action  of  indebitatut  OMSumprit  will  lie  againat  executors  for  the  mpsne 
profits  of  lands  held  bj  their  testator  during  his  life  time,  unless  the  testator  had  no 
notice  of  the  adverse  title,  or  was  in  possession  under  a  title,  or  such  a  title  as  he 
was  miataken  in,  or  there  waa  default  or  laches  In  the  pUintiflT.  Haldane  et  6 1,  v. 
Duche't  exr$,  9  JDail,  Rep.  176.    S,  C.  1  Yeatet*  Rep,  191. 

An  action  of  covenant  will  lie  againat  executors  though  ihej  be  not  speeiall/ 
bound  in  the  covenant.    Hurriwn  v.  Sampaon,  8  fFaeh.  Rep.  900. 

An  action  of  trover  will  lie  against  executors  for  a  conversion  in  the  life-time  of 
their  testator.  Deertm^.Mone^a  exr,  1  Hayto.  Rep,  81.  Clark  w.  Kenan  et  oL 
ibid.  308.  .^tvr^  v.  Moor^a  exr,  ibid,  368.  M^Ximde  et  \al,  v.  OUphaia*a  e.vra. 
ibid,  4.    Tottfle  admx.  v.  Jjtvet,  6  Maaa,  Rep,  .394. 

On  the  same  principle,  an  action  on  the  case  for  seducing  away  the  plaintiflT's 
slave  from  his  service  hj  the  testator,  will  lie  against  his  executors.  Cutler  v. 
Srotm,  8  Ilmpio.  Rep,  188. 

In  an  action  of  trover  the  writ  will  abate  bj  the  death  of  the  defendant,  and  his 
executor  will  not  be  eoropeUed  to  come  in  and  defend.  Barnard  v.  Harrington, 
3  Man.  Rep.  888.— Ax.  Ed. 

(b)  In  an  action  oTaunmptit  brought  by  executors  under  the  plea  of  nofi-osncm/^- 
mt  and  payment,  the  plaintiflt  were  not  bound  to  produce  their  letters  testamentary. 
JfKimm  et  al.  v.  Riddle  8  JJaU,  Rep,  lOa  £t  vide  Jixera  v.  Muaaleman,  2 
Mrovne*eRep,  US. 

In  actions  of  debt,  or  on  the  ease,  against  an  executor,  for  a  debt  due  from  the 
testator,  the  plea  of  non  eet  factumt  or  non  aaaumpait,  is  an  admission  of  a  will,  of 
vhich  the  defendant  is  executor :  aecua,  where  the  action  is  for  a  demand,  for 
vhich  the  tesutor  was  not  liable,  as  for  a  legacy.  Bdntxw.  Seabf,  6  ib'ftn.  R^.  405 

So  in  ta  a«tioii  of  detinue.    Hughet  v.  Clayton,  3  CalPa  Rep.  554. 


(3)  Vide  ante. 
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Pari  II.         But  when  the  plaintiff  suea  for  a  wrong  done  to  himulfittn 

A"f|"  '*!    *•"  testator's  or  intestate's  death,  as  in  trover  fur  Eoods  con- 

'       TCrted  after  that  time  ;  or  ejectmunt  for  lands  in  which  thedt- 

M'-*rgfi''ld      ceased  had  a  term  ;  the  plaintiff  roust  (unless  he  has  himseir 

V  Minh,       had  such  an  actual  pssesaion  as  is  prima  facie  efideace  ofii- 

"'"'''■         tie)  not  only  give  evidence  of  the  title  of  the  deceased,  hul  also 

14,  ■.  4.  '     produce  the  probate  or  letters  of  admin  is  tr&tion,  or  the  Buuk  of 

the  BccleBiaatical  Court  wherein  thej  are  entered  ;  for  without 

this  evidence  he  does  not  shew  that  he  is  entitled  to  the  thin; 

Geaenl inne, in  dispute.(c)  The  general  issue  in  this  case  puts  in  issue eier; 

fact  necessary  to  constitute  the  plaintiff's  title ;  and  if  oa  pn- 

(t)HantT.    duction  the  letters  of  administration  appear  to  be  void  forvu^ 

s'tIudi'iis.  '^^  ^  sufficient  stamp,  or  on  account  of  their  being  bonatuMii, 

Ante,  100.     the  defendant  will  succeed  on  that  plea.(I) 

If  the  defendant  plead  the  Statute  of  Limitations,  and  he  his 
in  fact  acknowledged  the  debt  within  six  years,  but  after  [he 
death  of  the  testator,  the  plaintiff  cannot  give  this  in  endeace, 
Wigp  3  Em  unless  the  declaration  contain  counts  on  a  promise  to  ^' 
*W-  '         'self^aXtO 


Lalten  oridoiiiiiHrallan  Deed  oot  renuin  id  Court,  and  are  not  demuiUU<>' 
ter  iuue  isjainrd.  Brrrg'i  adim.  i.J'ullain.l  tbyv.  gltp.  It. 

So  when  tn  tdciiniwriitw  drcliret  M  luoh  he  nuke*  i  profcrl  of  ha  Ittun  '^ 
■ilioinktratioti.butLf  thrrHfendinldonot  enn  ager  nT  Uita,  ke.  indplwl'' 
cbier,  ihen  the  pUlntitT  If  onl  bouud  oa  the  Iriil  to  produce  theni,  -L^*- 

w.  OliIham,iiid.  1S5.— Ak.  ii^D. 

(c)  Where  id  eieoator  decUrei  oa  Ait  avn  poiieuion,  ind  not  ■■  exial^M 
doe>  not  inike  >  prolert  of  hii  lEtlert  teiumenUr;  ia  bii  dedtralun  i  tbe  dcM- 
■Dt  oannol  (nieayfrof  theiii,aDd  therefore  on  the  trial  the  pUlntJf  iodediif 

bii  right  TDDit  ihew  the  Icite ri  (numenlar;.    Exn.  v.  OUIum,  I B^- 

Sep.  IfiS. 

Where  an  eieeuloriun  for  a  (reipau  or  oonTcnioa  after  the  death  of  AtK>' 
(BlDT,  he  nevd  nattmne  biniieiru  eiecuior.  Fiiak  t.  iMgten,^  BafiK^-^'" 
Ei  Tide  Mai-da.  el  at.  v.  Smith,  5  Binn.  Rep.  IB.  Xonf  (bn  et  ai.  admn.  i,  JWn 
II  Mail.  .S</i.  313. 

Ill  debt  bj  an  adminiitrator,  upon  a  judgment  reeoiered  fa;  him  in  (hitcipM<?< 
be  need  not  declare  M  adminiiiralDr.  Talmadge  v.  C&apd  el  at.  16  ft'^'- 
Am.  Ed. 

(</]Ane«  promiMfaran  eieculororadnilaiilrilor,  *iihiatiijetri,(ak(illic(»' 
out  of  iha  Slalule  of  Limiiationi,  ai  well  aa  in  an  action  igaimt  in  admniMnU''* 
bortii  mn,  ■>  againit  the  ariginal  executor  or  idmiuiiirator,  aha  maje  the  prouii'' 
Emrrim  ».  Thtmum  el  ai.  16  Mau.  Rep.  429. 

On  a  trill  of  an  iaue  on  the  amiinptil  oi  ihe  utialer,  within  Gie  j[ar>,u  !"■ 
nanptU  of  hit  exentfsr  einnoi  be  given  in  etklenee  lo  araid  the  9ut[Ue  iiUi» 
tioaa.     Fither  t.  Duncan,  1  H.  13  M\mf.  Btp.  SG3. 

So,  on  Ihe  trial  of  an  iuue  upon  the  aanimpiioti  of  the  (<t(aAr,ut  oimn^''''" 
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SECTION  II. 


In  actions  against  an  executor,  ^c. 

The  general  issue  in  this  case  aiso  merelj  disputes  the  cause  ChAp.Xlii. 
of  action  against  the  deceased,  and  not  the  character  or  liability  Action  against 
of  the  defendant.(«)     If,  therefore,  the  defendant  contend  that    «««wo«"- 
he  is  not  chargeable  as  eiecutor,  or  that  he  has  fully  adminis- ^^*'^' ^'"'^' 
tered  the  goods  of  the  testator,  he  must  plead  ne  ungues  execu-  ' 
tor,  or  piene  administravit. 

On  the  first  iff  these  pleas  the  plaintiff  must  prove  either  that 
the  defendant  has  been  appointed  executor  and  proved  the  will, 
or  else  that  he  has  made  himself  liable  as  such  by  intermeddling 
with  the  goods  of  the  deceased.  To  prove  the  first  fact,  an  ex- 
amined copy  of  the  entry  in  the  proper  book  of  the  Ecclesiastical 
Court  of  Probate  having  been  granted  to  him,(l)  is  sulfficientrnDaTiesv. 
without  any  notice  to  him  to  produce  tha  probatc.*(/)  But  tl^c  J^em™  232 

Vi<le  Garret 

V.  Liater, 
ezeootor  cannot  be  given  in  eTidence  to  eatabliah  the  cieaiand.     Quarter  admr.  v.  ]  Le^.  25. 

UtOepage,  2  /)to.  401 .  Peaaeiie'a 

9o  in  J^orth  Carolina,    Wilkingw  v.  Murphy,  2  Bayv,  Rep^  282.  Cat.  lb.  101 . 

In  an  action  against  an  executor  the  plaintiff  maj  aiate  ihat  the  testator  being  in- 
debted, ke.  the  executor  after  the  death  of  the  teatator  in  eonaideraiioo,  8ce.  pro- 
mised to  paj  in  order  to  avoid  the  Statute  of  Liiiutationa.     fVhitaker  v.  fVkitaker, 
6  Johm,  Rep.  112. 
Et  vide  Benderten  v.  Foete,  3  CatTt  Rep,  248.— Ak.  Ed. 

(tf)  An  ex«>cator  is  not  liable  foi>  the  debts  of  the  intestate.  Stoddard  v.  Bird, 
Kirb.  Rep,  68. 

An  executor^  right  is  confined  to  the  goods  and  chattels  of  the  intestate,  unless 
the  real  estate  be  wanted  to  pay  the  debu,  or  for  some  purpose  expressed  in  the 
will.    Rubbet  v.  PraU,  1  Root**  Rep.  519. 

Whether,  in  MaottuhuBetle,  an  execvtor  may  gitve  insolvency  of  his  intestate,  in 
evidence  under  the  gt-neral  iasue  by  the  Act  of  Assembly  of  that  State  ?  Footer  v. 
Mbott,  1  Moot,  Rep.  234.— Am.  Ed. 

*  In  Elden  v.  Xeddel,  8  Eaet,  187,  it  was  determined,  that  even^er  the  party 
claiming  an<.'er  the  letters  of  administration,  the  original  books  of  acts  direeting  let^ 
ters  of  admmistration  to  be  granted  with  the  surrogate's  fiat  for  the  same,  was  solR- 
eient  evidence  of  title  without  producing  the  letters  of  administration  ;  and  in  Got" 
ton  V.  D^oon,  I  S.  &  B,  219,  the  Court  of  C.  P.  held,  that  the  proJoation  of  the 
original  will  (by  an  officer  from  the  Spiritual  Court,)  on  which  there  was  an  en- 
dorsement of  probate  having  been  granted  to  the  defendant,  was  evidence  against 
him  of  the  contents  of  the  will. 

{/)  To  an  action  against  an  a«lministrator,  it  is  a  good  plea  in  bar,  that,  since  the 
commencement  of  the  action  against  him,  he  has  been  removed  by  due  course  of 
law  from  his  administratorship.    Jewett  v.  Jev/ett,  5  Moos.  Rep.  275. 
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Part.  n.     more  usual  evidence  on  this  issue  is  the  circumstance  of  the 

^xe^tor*  ^defendant's  intermeddling  with  the  goods ;  and  any  intermed- 

^_^,^,__^  dling  bj  a  stranger^  however  slight,  makes  him  executor  de  son 

Vide  2  T.      ^^^^f  ^^>  ^^  Other  words,  is  evidence  against  him  that  he  sustains 

Rep.  97.  597.  ^j^  character  of  executor,  and  estops  him  from  saying  to  the 

contrary.    Thus,  if  a  man  take  a  fraudulent  biU  of  sale  of  the 

...      .    goods  of  his  debtor,  and  havine  suffered  him  to  continue  in  pos- 

(1)  Edwards    ®      .  a       i  .      .       .  ,.         i^    ^  •  j     /.x      'f 

V.  Harbin,  session,  after  his  death  possesses  himself  of  the  goods  ;(1}  or  ii 
587 '  ^^^'  '^'  clesire  B.  to  sell  the  goods  of  the  deceased,  who  does  so  and 
pays  jS,  the  money,  both  the  creditor  and  .^.  in  these  cases  make 
^rilJt^^^^'  t^icn^selves  executors  de  son  tort,  and  may  be  sued  generally  is 
ST. Rep  97.  executors  by  the  creditors  of  the  deceased. (£} 
Plene  ad-  Supposing,  therefore,  the  defendant  properly  sued  as  excca- 

tor,  the  plaintiff  on  proving  his  debt  will  be  entitled  to  recover, 
unless  the  defendant  has  pleaded  plene  administnsmtXg)  '^^ 
plea  is  either  general,  or  special  as  to  all  the  effects  except  goods 
to  a  certain  amount,  which  are  chargeable  with  debts  of  a  high- 
er nature,  contracted  by  the  testator  in  his  life-time,  or  vith 
judgments  recovered  by  other  creditors  against  the  defendant 
as  his  executor.(A) 

In  the  first  of  these  cases,  viz.  the  general  plea  of  jif^ 
miniatravity  the  plaintiff  may  either  reply  that  the  defeodaothad 
goods  at  the  time  of  exhibiting  the  bill,  or  state  the  day  when 
the  writ  was  actually  sued  out,  and  served  on  the  defendant, 


loterroeddltng  vith  the  estate  real  or  personal,  eooveyed  bj  a  frattdident  biU  oi 
sale  of  a  deceased  person,  will  oot  make  a  man  aa  executor  tk  son  tort.  K»^  *- 
Lyman,  1  BooVa  Rep.  104w 

The  taking  out  of  leUers  of  adroiDisti-ation,  after  the  defeodant  has  xnttcfotM^ 
with  the  estate,  vtll  not  purge  the  wrong.     Green  v.  Demi,  ibid,  183. 

As  to  an  executor  de  son  tori,  vide  Oobome  w.  Moot,  7  Mao*.  Rep,  161*  ^' 
toon  et  al,  ▼.  Overacker,  8  Johru,  Rep.  97.  Jfystkr  v.  ScuU,  2  Hojfw,  Rep.  179. 

(g)  Under  the  laws  of  Connecticut,  the  plea  of  plene  admimetrami  is  notadnus 
sible.    Okott  v.  Graham,  JKirb.  Rep,  246. 

Plene  administravit,  u  a  good  plea  to  a  scire  faciae  against  an  adauniitTtV^< 
founded  on  a  judgment  obtained  against  the  intestate.  TVmner  y,  Freekad,  \B.^ 
M^Hem  Rep.  34. 

An  exrcutor  must,  at  his  peril,  take  notice  of  a  judgment  against  histesUtOTiK 
what  Court  soever  it  may  be  rendered ;  and  if  he  exhaust  the  assets  bjr  P>)*^ 
debts  of  inferior  dignity,  be  must  satisfy  such  debts  de  bonis proprOi,  JVSib'M^- 
T/ie  CommonveaUh,  4If.&  Muhf.  Rep,  57. — ^Am.  Ed. 

\h)  An  executor  or  administrator  ought  to  be  permitted  to  amend  hb  pl^°? 
pleading  plene  adtninistratitf  at  any  time  before  the  trial :  Provide!  the  Coort  » 
satisfied  it  is  not  for  delay.  Christopher  v,  Anthony^  1  B»  U  Munf.  Rtp-  2*" 
.Ed. 
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and  that  the  defeDdant  had  goods  unad ministered  at  that  daj.cb.Xlu.i.  8. 
The  only  diflference  in  the  effect  of  these  two.  replications  is,   .  ^**'**'  . 
that  on  the  first  the  plaintiff  must  prove  that  the  defendant  had  _.__ 
goods  unadministered  at  the  day  whereon  the  action  appears  by 
the  record  to  have  been  commenced,  and  must  allow  all  payments 
of  equal  degree  with  his  own  debt  made  previous  to  that  day  :Cor^t*B Case, 
whereas  by  the  other  he  entitles  himself  to  charge  the  defendant       ^' 
with  all  goods  which  the  defendant  had  when  the  writ  was  served. 
In  either  case  the  onus  lies  on  the  plaintiff,  who  must  prove 
that  the  defendant  had  assets  at  the  time  alieged.(t)    To  make 
out  this  fact  he  must  shew  that  the  defendant  possessed  him- 
self of  goods,  or  received  monies  belonging  to  the  testator,  or 
that  he  might  have  so  done  without  gross  negligence  on  his 
part ;  barely  proving  an  admission  by  the  defendant  that  the 
debt  was  a  just  one,  and  should  be  paid  as  soon  as  he  could,(l](i)  Headdejr 
or  a  submission  of  the  amount  of  the  debt  to  arbitration  ;(2XA;)|g£U^  i^2. 
or  the  payment  of  interest  on  a  bond,(3)  will  not  be  sufficient 
to  charge  him  with  assets.    In  many  cases  it  becomes  neces- «.  H«ni7^ 
sary  for  the  plaintiff  to  cite  the  defendant,  in  the  Ecclesiastical  ^  '^-  ^P*  ^* 
Court  to  exhibit  an  inventory,  or  to  file  a  bill  in  equity  against  (s)  Cleverly 

V.  Brett, 
■  — '— •  tlicrc  cited. 

(i)  In  an  aetJon  against  exeeatort  for  a  legacy,  the  plaintiff  mast  aver  and  prove 
that  the  executor,  at  the  time  of  bringing  the  aetioo,  had  suffioient  assets  to  pay  the 
debts  and  legaeies.  Dewitt  et  ux.  v.  Schoonmaker  et  aL  2  John*.  Hep.  843. 

Bot  in  an  action  against  an  executor  for  a  debt  doe  from  intestate  on  ihe  plea  of 
plene  adminutravitf  (he  onmprobandi  lies  on  the  defendant.  Piatt  v.^J?o5in«  et  aL 
1  Jokttf,  Cat,  276. 

So  in  tuch  a  ease  it  i«  not  n^^^^nnry  fnr  th»  pUintiff  to  prove  assets  to  recover. 
Slade  V.  Morgan,  1  HaU*B  Am.  La-m  Journ.  334. 

Still  the  defendant-exRCotor  under  this  plea  need  not  prove  each  debt  to  be  dae 
that  he  paid ;  when  he  shews  the  payment,  the  plainlifT  may  shew,  if  he  can,  that 
the  debt  was  not  doe.  Brtrwn  v.  JLone,  S  Haya,  Rep.  159. 

So,  under  this  plea,  the  administrator  need  not  produee  the  tnbseribing  witness 
to  a  note  or  bond  given  to  him  by  (he  intestate,  bot  may  prove  it  by  other  means. 
Woolfird  V.  WrighVe  admt.  Urid.  SSO. 

Ad  administration  account  settled  according  to  the  laws  of  the  State,  are  prima 
fade  evidence  of  their  own  conrectness,  and  it  lies  on  the  opposite  side  to  falsify 
them.  MvdL*t  admt.  v.  MiUon,  A  N.  &  Mm/.  Rep,  S58. 

Id  an  action  for  a  distributive  share  of  an  estate,  the  settlement  of  the  defeodaot^ 
•dminiitnilioo  account  is  not  coDolusive.  Kohr  et  ux.  v.  Fedderhaffet  aL  4  Serg, 
&  R.  Rep.  848. 

A  settlement  of  accounts  by  executors  iu  the  Orphans'  Court,  made  after  the 
commencement  of  an  action  against  them  for  a  legacy,  is  not  conclusive  npon  the 
plaintiffs  in  autih  aetioo.  MUkr  et  al,  v.  Teutig  et  al.  8  Serg.  U  R»  Rep,  518. 

Quere,  Whether  it  would  have  been  if  made  before  the  oommencem-iit  of  the 
ifitkw.  itid,  Et  vide  StUton  v.  ConoUjf,  1  Brownest  Rep.  App.  Ixiv.— Am.  Ed. 

{Jg)  Roare  v.  Mtdoif,  2  TetUet'  Rep,  161.  Schoonmaker  ▼.  Roote  et  al,  17  Jehiu^ 
Sep,  501.— Av.  Ed. 
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part.  n.     him  for  a  discoverj,  before  he  can  proceed  to  trial  on  this  issue ; 

adminiiirtifit.  ^"^  *^®  inventory  so  exhibited,  or  the  answer  pot  in  to  the  plain- 

.,  tiBPs  bill,  will  be  prima  facie  evidence  against  the  defendant  to 

the  amount  of  all  goods  or  debts  mentioned  in  it,  and  put  it  on 

(0  Smith      j^jju  iQ  shew  that  the  latter  were  desperate.( !)(/)*  We  have  be- 

B .  N.  P*.  140.  fore  seen  the  method  of  proving  an  answer.    To  establish  an 

inventory  the  defendant's  signature  to  it  should  be  proved  ;  and 

if  the  goods  mentioned  in  it  are  undervalued,  the  plaintiflT  may 

(2)  Wiibome  give  evidence  of  that  fact,(2)  or,  I  conceive,  the  fact  of  the  de- 
Bui.  N.  P.   '  fendant  having  other  goods  not  mentioned  in  it. 

^^*  As  to  what  effects  shall  be  deemed  assets,  it  has  been  holden 

(3)  Ibid.        that  for  a  lease(3)  which  the  defendant  has  not  sold,  he  shall  be 

charged  to  the  extent  of  its  value  ;  and  if  the  defendant  has  ac> 
tually  made  money  of  a  thing  which  came  to  him  from  the  tes- 
tator, though  it  was  quite  uncertain  whether  any  value  could  be 
attached  to  it  or  not,  he  shall  be  chargeable  to  the  creditor  to 
the  amount  of  the  money  so  made :  las  where  an  executor  sold 
the  goodwill  of  the  deceased's  trade.  Lord  Kbmton  held  it  to  be 

(4)  Worrd     Ass^ts  in  his  hands.(4) 

v.Haod,  The  defendant  being  thus  charged  with  assets,  must  prove, 

'  that  before  the  day  mentioned  in  the  replication,  he  had  applied 
them  in  satisfaction  of  the  testator's  debts  of  equal  degree  with 
that  of  the  plaintiflC    In  general,  no  debt  of  a  degree  inferior  to 
it  will  be  allowed  as  an  administration  of  the  effects,  unless 
paid  before  notice  of  the  plaintiff*s  debt ;  and  where  a  judgment 
recovered  on  a  simple  contract  debt  is  pleaded  to  an  action  on 
a  bond,  it  must  be  stated  to  hitve  b«en  recovered  before  the  de- 
V 'M*''^*'^     fendant  had  notice  of  the  bond.(5}    But  the  case  of  a  judgment 
IT. Rep.'     recovered  against  the  testator,  which  is  not  docketted,is  an  ex- 
^^'  ception  to  this  general  rule,  the  Stat.  4  &  5  fF.  ^  M.  cm,  hav- 

ing required  that  step  to  make  the  judgment  of  more  vireight 
than  a  simple  contract  debt  against  an  executor  or  administra- 


(0  The  lAetLotpIene  adndnittrami  is  to  be  determined  by  reference  to  Che 
tory  only.   Tappen  t.  Ktvn  H  al.  12  Johnt.  Hep,  120.— Aw.  E0. 

*  It  if  aftid  in  SfteUey*9  Case,  SaOe.  996,  that  all  separate  debta  mentioned  in  the 
inventory  shall  bo  counted  assets,  unless  a  demand  and  refueai  be  pii>ved.  ThLs 
expression  I  coDceive  must  mean,  that  the  executor  has  really  nttempted  bonajidc 
to  obtain  payment,  and  not  made  a  mere  formal  demand  on  the  debtor »  for  in 
Wentw,  Off,  Ex.  160,  it  is  aald,  that  "If  the  executor  be  of  secret  assent  to  the 
embezzlement  of  goods,  whereof  eyen  the  forheai-ance  to  sne  for  the  reeoveiy  of 
them,  or  the  value  in  damage,  if  it  be  known  where  ihey  or  the  embezzlets  be,  is  a 
shrewd  CTideuceor  proof;  then  shall  the  executor  be  adjudged  an  haver  of  then, 
and  10  stand  obarg^ed  as  having- them,  for  firo  po»ea*or^  habetur,  ^  doU  detiis 
poasidere.    See  also  Lawson  v.  Copeland,  8  Bro.  C.  Cat,  li6. 
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Purl  II.     deceased,  and  if  it  be  of  a  degree  equal  to  that  of  the  pluDtiff's, 

iim^^tniit  ''^^"iii  ^'^  ^^  amount ;  but  an  executor  de  gon  lort  is  not  penuit- 

^^.^^_  ted  10  to  retain. (d)     It  hiB  been  said  that  to  prcTenta  retainer, 

the  plaintiffought  toshewhirn  to  be  executor  tie  Mn  lorlb/ proof 

I)  Vide  Bui.  of  the  will,  and  that  other  persons  are  executors  :(!)  but  it 

BhoKld  rather  teem  that  the  onui  in  thia  case  ought  to  lie  an  the 

delendunt  to  shew  himself  the  legal  representative  of  thede- 

ceaaed,  than  on  the  plaintiff  to  shew  the  contrary;  forthepUii- 

tiffknows  nothing  more  of  his  title  than  finding  him  in  posses 

sion  of  the  effects.     Besides,  in  most  cases  where  a  person  a 

sued  as  executor  de  ioh  lort,  no  will    whatever  has  been  miilt, 

and  in  cases  where  the  defendant  plelils  the  retainer  specliUj. 

it  is  always  usual  fur  him  to  state  the  letters  of  ad  mi  Distratioi, 

or  probate,  and  make  profert  of  them.Cp) 

rt^ii^iS'r        **■*  ^^^  P'^*  *'^  judgments  against  the  testator,  or  speciiltf 

dcbuoDi-       debts  outstanding,  and  phnt  atimints/ramf  prtfer,  the  pUinlif 

'*"^"*"        may,  in  the  case  of  Ihp  judgment,  either  traverse  its  eiistjflce, 

or  reply  that  it  was  not  duly  docketted  ;  in  which  case,u"e 

have  before  seen,  it  ha:   only  the  effect  of  a  simple  cantnct 

iSoM  D."'  debt.[2)     The  bunds  he  likewise  may  deny  ;  or  he  may  in  either 

&  P,  W.       case  reply,  that  there  are  sufficient  assets  to  satisfy  them,  ind 

also  to  pay  his'debt ;  or  that  the  bonds  are  conditioned  for  the 

payment  of  a  leas  sum,  which  the  creditor  is  willing  to  take,  hot 

that  ihf  defendant  keeps  them  on  foot  by  fraud  to  cover  the  U' 

sets,  and  that  he  had  sufficient  to  satisfy  the  plaintiff's  debt  if- 

ter  payment  of  what  was  due.(9) 

(,)Ar.l-mer!,j., 

Btp.  411. 

irtheadmiiiiMriloref  Lhe  obligor  lie  Ihe  cinubir  of  the  obligee,  tnd  bu  nm 
U  the  iormer  aptsil;)  it  ii  painienL  Ridiej  «.  Thsi-pt,  S  Da,  913.— A'.  Ko, 

(p)  If  an  eircnior  de  »m  tort,  l*ke  oat  letter  of  ■dmlninnlion,  it  mika  Ifpl 
■II  nil  which  were  before  tonioai.  Ratoan  *•  Overacker,  t  Jtlau.  Bef-  ^■~ 
Am.Ep. 

(V)  The  Coon  Kill  dHnfl  an  oET-iel^mtt  III  idniinwintoror  in  bnolRntn- 
tile,  [though  the  eliim  hare  Doi  been  exhibited  anrt  allowed  iceonltiislohv]"! 
thepTraniloffrauri.  JRatey.  Clarkc.l  Bear i  Rep.  iti. 

If  an  adminitiriilnr^auAitenf/ypDrchate  the  ettiie  of  the  inteiltte,  (lie nit  >> 
TOid  agaiiiit  the  civditDn  ami  btut.  Shtlden  i.  WoodMdge,  9.  Ruiti  Rf-  i-'^- 

An  adminiitrtmr  ean  not  punhite  land  of  hii  iateatite,  aolrl  bf  onler  of  Ibe  O'- 
phani' Court.  Rhamr.JVirth,*  FtaUi' Rcfi.m.  Ht  wMe  Guie- r.  £eSs,SSi^- 
Sep.  29*.   WaViKe  't  al.  Duffieldi-I  at.  S  Ser^.  if  R.  Rep.  sei. 

A  piirchaie  ofland  by  an  net.itor,  wbith  had  been  Mild  bf  him  urefablj  U  ^ 
will  orhn  tcaialor,  ii  «lid,  if  it  appear  lliat  hit  cooriuct  in  the  mIo  wii  Cur  Mil  "^ 
r«t.  Fugua'a  exr.  i.  Ynungr,  <H.&  Man/.  Rep.  430. 

Ttie  Coarl  vill  not  trani  ■  contiuiiance  lo  A  admlDiatnlor,  defeoJiBl,  forll* 


£X£CtrrOR  OR  ADMINISTRATOR.  005 

If  the  jadgment  is  denied  by  the  replication,  it  of  course  Ch.  Xin.  s.  s. 
forms  an  issue  of  nul  iiel  record  for  the  Court.    If  the  bonds  are  ,%?«uy  debu 
80  denied,  the  defendant  must  prore  ihem  bj  the  subscribing  ouuuDdiog. 
witness,  and  if  the  defendant  has  pleaded  several,  and  fail  in     ■ 
the  proof  of  anj  one,  the  whole  plea  is  bad.(l)  (0  S«ik  3i«. 

On  the  second  kind  of  replication,  viz.  the  sufficiency  of  the 
assets,  the  evidence  will  be  the  same  as  on  the  general  plea  of 
plene  administremt :  But  then,  if  the  day  of  payment  were  pass- 
ed, and  the  bond  forfeited  at  the  testator's  death,  the  plaintiff 
must  prove  assets  over  and  above  sufficient  to  satisfy  the  full 
amount  of  the  penalty,  even  though  the  conditions  are  set  out 
in  the  plea.(2)    In  this  case,  therefore,  it  is  always  advisable  W  B>nk  of 
for  the  plaintiff  to  reply  per  fraudem,  and  very  little  matter  is  MonSf  2  * 
sufficient  to  prove  the  first  part  of  this  repKoation.    The  cir-  ^^^'  ^O'^- 
cumstance  of  the  creditor  being  willing  to  take  a  less  sum,  and 
the  defendant  having  assets  to  pay  it,  is  sufficient  ;(3)  and  then,  (^«^/Jj**''.j^- 
whether  there  were  more  assets  than  were  wanting  to  satisfy  sit.    * 
the  debts  really  due,  becomes  the  true  question  in  the  cause  ;  as 
to  which  it  is  needless  to  repeat  what  has  been  before  said  as  to 
the  other  replication. 

When  the  defendant  pleads  judgments  recovered  against  him- 
self, the  plaintiff  may  make  similar  replications.  If  the  exis- 
tence of  the  judgment  be  denied,  it  will  be  by  a  replication  of 
nul  tiel  record,  and  of  course  the  trial  will  be  by  the  Court,  and 
not  by  the  jury.  But  if  the  plaintiff  admit  the  fact  of  the  judg- 
ment, and  state  that  it  was  recovered  by  fraud,  and  that  no  debt 
whatever  was  due,  it  will  then  be  incumbent  on  the  defendant 
to  prove  to  a  jury  the  consideration  of  the  judgment(4)  When  (♦)  Trethewjr 
actual  fraud  is  charged  by  the  replication,  and  not  merely  the  s'saund.  48 
circumstance  of  the  penalty  being  stated  as  the  debt,  the  plain- 
tiff does  not  reply  to  that  part  of  tlie  plea  which  says  that  the 
defendant  has  no  assets  tUtra.(5y  (?)  VWc  i 

There  is  another  action  against  an  executor  or  administrator 
which  requires  a  separate  consideration;  viz.  that  suggesting  a 
devantaviL  This  action  can  only  be  maintained  after  a  judg- 
ment recovered  against  the  defendant  de  bonis  iesMoris  ;  and 
as  it  charges  him  with  wasting  the  goods,  or  applying  them  to 


purpose  of  pleading  insolvency,  who  has  been  grostljr  negli^nt  in  bringing  his  ad- 
ministration account  to  a  close.  F9»ter  t.  Abbott  adm,  t  MoMt,  Rep.  234. 

An  administrator  wdfullf  neglecting  to  oppose  illegal  clHims  against  an  insolvent 
estate,  is  liable  to  an  action  by  the  injured  party.    Paraoru  ▼.  JHtUt,  3  Do,  SO. 

Et  fide  Ihugltut  v.  Satterlee  et  at,  11  Johm,  Rep,  16.— Am.  Ed. 
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Piirt  II.     deceased,  and  if  it  be  of  a  degree  equal  to  that  of  the  plaiatii 

adm^sitnvit  '*^^'^  ^®  ^^^  amount ;  but  an  executor  de  son  tort  is  not  pert 

___  ted  so  to  retain. (o)    It  has  been  said  that  to  preTenta  retail 

the  plaintiff  ought  to  shew  him  to  be  executor  de  son  iortbj  pi 

0)  Vide  Bui.  of  the  will,  and  that  other  persons  are  executors  :(1)  bu 

M.  P.  143.     giiQuid  rather  seem  that  the  onus  in  this  case  ought  to  lie  on 

defendant  to  shew  himself  the  legal  representative  of  the 

ceased,  than  on  the  plaintiff  to  shew  the  contrary  ;  for  the  pi 

tiff  knows  nothing  more  of  his  title  than  finding  him  in  pos 

sion  of  the  effects.     Besides,  in  most  cases  where  a  perso 

sued  as  executor  de  son  tort,  no  will   whatever  has  been  m 

and  in  cases  where  the  defendant  ple&ds  the  retainer  speci 

it  is  always  usual  fur  him  to  state  the  letters  of  administra 

or  probate,  and  make  profert  of  them.Cjo) 

rfi^^Mu**        ^^  ^^®  P'®*  ^^  judgments  against  the  testator,  or  speci 

debts  out-       debts  outstanding,  and  plene  administravit  preter,  ^e  p\&] 

ttaoding.        msLj,  in  the  case  of  the  judgment,  either  traverse  its  existe 

or  reply  that  it  was  not  duly  docketted  ;  in  which  case,  m 

have  before  seen,  it  has  only  the  effect  of  a  simple   coni 

Baok^ViS.''  debt(2)     The  bands  he  likewise  may  deny ;  or  he  may  in  ei 

&P.S07.       case  reply,  that  there  are  sufficient  assets  to  satisfy  them, 

also  to  pay  his 'debt ;  or  that  the  bonds  are  conditioned  foi 

paymerrt  of  a  less  sum,  which  the  creditor  is  willing  to  taki 

that  the  defendant  keeps  them  on  foot  by  fraud  to  cover  th 

sets,  and  that  he  had  sufficient  to  satisfy  the  plaintiff's  del 

ter  payment  of  what  was  due.(9) 


(o)  A  rttniner  by  nn  sdministrator,  may  be  either  specially  pleaded  or  gi 
efideuce,  under  Uie  plea  of  plene  adndnUtravit,  Evaru  ▼.  J^orrit^tadms,  1 
Eep.  411. 

If  the  adminiatrator  of  the  obligor  be  the  exeeutor  of  the  obligee,  and  hai 
in  the  former  capacity)  it  is  payroent.  Ridieg  v.  Thorpe,  S  Do.  343. — ^Ak.  K 

{Jt)  If  an  execQlor  de  ton  tort,  take  out  letter  of  administration,  it  make 
all  acta  which  were  before  tortioas.  Batoon  t.  Overacker,  8  Johnt.  Rep, 
Am.  Ed. 

(jH)  The  Coart  will  deeree  an  ofT-aet  againit  an  adminiatrator  of  an  insoU 
fate,  (though  the  olaim  have  not  been  exhibited  and  allowed  according  to  1 
the  groand  of  fraud.  Rote  y.  Clarke,  1  Root^t  Rep.  889. 

If  an  tLf\mm\9ir9inrfraudulenthf  purchase  the  estate  of  the  intestate,  the 
Toid  against  the  creditors  and  heii-s.  Sfielden  v.  Woodbridge,  8  Root't  Nep. 

An  administrator  can  not  purchase  land  of  his  inteatate,  sold  by  order  of  t 
phans'  Court,  Rham  ▼.  JVbrth,  8  Teates*  Rep.  117.  Et  vide  Guier  v.  JTelltf,  i 
Rep,  294.  Wallace  et  al.  Duffieldet  al.  2  Serg.  U  R.  Rep.  521. 

A  purchase  of  land  by  an  executor,  which  had  been  sold  by  hiiu  a^reeabl^ 
will  of  his  testator,  is  valid,  if  it  appear  that  his  conduct  in  the  sale  was  fair  ai 
rect.  Fitqud*»  exr.  v.  Young,  4  JQT.  £^  Munf.  Rep.  430. 

The  Court  will  not  grant  a  continuance  to  <in  administrator,  defendant. 
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If  the  judgment  is  denied  by  the  replication,  it  of  course  Ch.  xin.  ■.  s. 
forms  an  issue  of  ntd  tid  record  for  the  Court.    If  the  bonds  are  IJeeWiy  debu 
so  denied,  the  defendant  must  prore  ihem  bj  the  subscribing  outMandiog. 
witness,  and  if  the  defendant  has  pleaded  several,  and  fail  in     ■ 
the  proof  of  anj  one,  the  whole  plea  is  bad.(l)  (0  Saik  3i2. 

On  the  second  kind  of  replication,  viz.  the  sufficiencj  of  the 
assets,  the  evidence  will  be  the  same  as  on  the  general  plea  of 
plene  administravit :  But  then,  if  the  daj  of  payment  were  pass- 
ed, and  the  bond  forfeited  at  the  testator's  death,  the  plaintiff 
must  prove  assets  over  and  above  sufficient  to  satisfy  the  full 
amount  of  the  penalty,  even  though  the  conditions  are  set  oat 
in  the  plea.(S)    In  this  case,  therefore,  it  is  always  advisable  (^)  Bank  of 
for  the  plaintiff  to  reply  per  fraudem,  and  very  little  matter  is  Mwria,  2'' 
sufficient  to  prove  the  first  part  of  this  repKoation.    The  cir-  ^^^-  ^^^^'    ' 
cumstance  of  the  creditor  being  willing  to  take  a  less  sum,  and 
the  defendant  having  assets  to  pay  it,  is  sufficient  ;(3)  and  then,  (^^^■*"'^|'*.^'- 
whether  there  were  more  assets  than  were  wanting  to  satisfy  Si  1.    ' 
the  debts  really  due,  becomes  the  true  question  in  the  cause ;  as 
to  which  it  is  needless  to  repeat  what  has  been  before  said  as  to 
the  other  replication. 

When  the  defendant  pleads  judgments  recovered  against  him- 
self, the  plaintiff  may  make  similar  replications.  If  the  exis- 
tence of  the  judgment  be  denied,  it  will  be  by  a  replication  of 
nul  tiel  record,  and  of  course  the  trial  will  be  by  the  Court,  and 
not  by  the  jury.  But  if  the  plaintiff  admit  the  fact  of  the  judg- 
ment, and  state  that  it  was  recovered  by  fraud,  and  that  no  debt 
whatever  was  due,  it  will  then  be  incumbent  on  the  defendant 
to  prove  to  a  jury  the  consideration  of  the  judgment(4)  When  (♦)  Trethcwjr 
actual  fraud  is  charged  by  the  replication,  and  not  merely  the  2'saund.  48 
circumstance  of  the  penalty  being  stated  as  the  debt,  the  plain- 
tiff does  not  reply  to  that  part  of  the  plea  which  says  that  the 
defendant  has  no  assets  t<//ro.(5)  (?)  ^^^'j* ' 

There  is  another  action  against  an  executor  or  administrator 
which  requires  a  separate  consideration ;  viz.  that  suggesting  a 
devastavit.  This  action  can  only  be  maintained  after  a  judg- 
ment recovered  against  the  defendant  de  bonis  ieekUorie  ;  and 
as  it  charges  him  with  wasting  the  goods,  or  applying  them  to 


purpose  of  pleading  iniolTency,  who  has  been  grossly  negligent  in  bringing  bis  ad- 
vninistration  account  to  a  close.  Foster  t.  Abbott  adm.  t  Moan.  Rep.  234. 

An  admioistrator  wiirallf  neglecting  to  oppose  illegal  claims  against  an  insolvent 
estate,  is  liable  to  an  action  by  the  injured  party.    Partoru  ▼.  MtUs,  2  J)o.  SO. 

Kt  fide  Dwgiaai  ▼.  SaUerke  et  al.  It  Johm.  Hep.  16.— Am.  Ed. 


i 


(  668  ) 


CHAP.  XIV. 


OF  THE  EVIDEMOE  IN  ACTIONS  BY  AND  AOAIN8T  HKI&S  kW 

DEVISEES. 

Partn.         Heirs  or  devisees  majlie  plaintiff's  upon  the  covenant  made 

heTrs^Miir   bj  their  ancestor  or  devisor ;  or  maj  be  sued  upon  his  trand, 

devuees.    &c.(a)  and  they  have  frequently  occasion  to  be  parties  in  nctions 

"  of  trespass,  replevin,  and  ejectment,  when  their  right  to  the  land 

itself  comes  in  question. 

In  actions  of  covenant,  debt,  trespass,  and  replevin,  the  plead- 
ings necessarily  point  out  the  fact  to  be  proved  ;  but,  in  the  ac- 
tion of  ejectment,  every  thing  necessary  to  make  out  the  title 
of  the  parties  must  be  glvea  in  evidence. 


SECTION  I. 

Cf  proof  of  tide  by  an  heifC 

Sect.i .         This  action,  therefore,  requiring  the  most  evidence,  we  nW 
Proof  by  l»eir.  g^pp^^^  ^^^  ^^^  ^f  ^  person  bringing  an  ejectment  as  hcir-at- 

.  law  to  his  first  cousin,  ex  parte  patema,  who  died  seised  of  afl 

estate ;  the  father  of  the  claimant  having  early  in  life  oifendea 
his  family,  and  being  discarded  from  it,  and  therefore  the  lessor 
of  the  plaintiff  put  to  the  most  strict  proof  of  his  pedigree. 

The  first  fact  necessary  to  be  shewn  on  such  an  occasion  tii 

that  the  person  from  whom  he  claims  was  seized  of  the  estate* 

Of  which  fact  the  actual  possession  of  it,  or  receipt  of  rentfwnj 

(i)Bai.  N.p.the  person  in  possession,  is  prima  facie  evidence  ;{1)*  but  u 

103.  _^ 

(a)  Real  covenants,  such  a>  run  with  the  land,  only  go  to  the  lieir.  Bv^ 
al.  f .  fyUton^  4  John:  Rep.  72.^-Am.  Ed. 

*  I  have,  in  the  text,  pat  the  eaie  of  a  oooiin  tx  parte  patema.  If  he  ^^  ^. 
he'iff  ex  parte patema,  it  will  be  neeeaaarj  for  him  to  prove,  In  additioDtovw^B 
required  in  the  other  case,  that  the  mother  of  the  person  from  whom  he  olsiiB>  *>* 
leised  of  the  land,  and  that  it  descended  to  the  person  last  seised  from  ber{  wi 
•util  the  contrary  is  ahewn,  the  Uv  alwa/s  pretamea  that  it  deseended  from  ^^ 


i*M« 
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there  also  be  eTidence  of  possession  in  another,  to  rebut  this  cb.  XIV.  s.  i. 
presumption,  the  party  should   go  further;  for  where  it  was ^'^'^ **y ***^- 
proved  that  A.  was  in  possession  of  land  during  his  life  time,  —'—■■"• 
and  that  after  his  death  his  daughter  continued  in  possession 
forty  years,  while  a  son  and  heir  lived  near  and  knew  the  fact, 
such  subsequent  possession,  contrary  to  the  course  of  descent, 
was  held  to  raise  a  stronger  presumption  that  the  father  had 
only  an  estate  for  life,  than  his  possession  did  of  a  fee,  and  this 
even  in  a  writ  ef  right.(l)    The  lessor  of  the  plaintiff  shouldfi)  Ji^ro^v- 
next  shew  that  his  father  and  uncle  were  descended  from  the  x^ll^i,  335, 
same  common  ancestors,  (his  grandfather  and  grandmother,) 
which  fact  may  be  proved  by  the  register  of  their  marriage,  and 
that  of  the  baptism  of  their  children. 

Where  families  have  been  long  settled  in  the  same  place, 
and  marriages  have  been  celebrated  with  the  consent  of  rela- 
tions, this  evidence  will  be  easily  obtained ;  but,  in  the  case  of 
clandestine  marriages,  or  those  of  families  which  have  lately 
risen  from  obscurity,  it  may  be  difficult  to  prove  the  actual  ce- 
lebration of  a  marriage  at  any  distant  period  ;  therefore  the  ge- 
neral reputation  of  the  family,  that  S.  married  B,  or  proof  that 
they  always  passed  as  roan  and  wife,  will  be  sufficient,  though 
no  register  can  be  found,  nor  any  person  is  living  who  was  pre- 
sent at  the  marriage.(2)  The  birth  of  children  may  also  be  prov- (s)  Vide  ante, 
ed  by  the  entry  of  their  names  in  the  family  bible,  &c.  and^*^^* 
where  families  have  occasion  to  move  from  place  to  place,  es- 
pecially in  great  cities,  it  is  very  desirable  that  some  such  pri- 
vate register  should  be  preserved,  nc^  only  to  be  used  as  evi- 
dence itself,  but  also  to  refer  to  that  which  is  more  authentic. 
A  father  who  will  be  at  the  trouble  of  registering  the  birth  of 
each  child  in  his  bible,  and  also  of  mentioning  the  place  at 
which  such  child  was  baptised,  may  prevent  much  litigation 
amongst  his  posterity.  The  time  of  the  birth  is  in  all  cases 
necessary  to  be  noted  by  the  parent,  for  as  to  thifi  the  public  ^ 

r^fistef  proves  nothing,  and  it  often  becomes  material  to  ascer* 
tain  it  (3)  m  Per  tod 

Proceeding  in  the  chain  of  evidence,  it  is  neit  necessary  to^'^'*^^!^* 

remote  onknown  aneettor,  And  as  it  it  more  prolMible  that  it  BhonlU  eome  from  the 
father  than  from  the  mother,  does  ngt  raflTrrany  of  her  blood  to  inherit  till  the  other 
stock  it  entirely  extinct*  a  cace  wbieh  can  ver)  seldom  happen ;  this  is  the  la%  ap* 
plieable  to  eircry  ease  where  a  mun  is  in  fact  the  6rst  porcbaser  of  lands,  which  he 
ia  presamed  to  hold  as  a  fcml  of  indefinite  antiquity  \  bot,  hi  cases  where  the  land 
did  in  fact  deieend  from  the  fiither,  the  collateral  bcirt  of  the  mother  eao  nerer 

4D 
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PaKll.  shew  the  marriages  of  the  plaiDtiflPs  father  and  mother. 
Proof  bj  *»««"••  birth,  the  marriage  of  the  father  and  mother  of  the  person 
*'""~^'~"  seised,  and  that  he  is  descended  from  them  ;  as  to  the  mod 
proving  which,  nothing  need  be  added  to  what  has  been  aire 
said,  except  that  as  we  advance  nearer  to  our  own  time,  n 
correct  and  authentic  evidence  is  expected  than  is  to  be  lo< 
for  of  more  remote  or  early  transactions. 

The  deaths  of  the  persons  last  seised,  and  of  the  plaini 
father  are  next  to  be  proved,  and  if  there  ever  existed  any  c 
person  in  the  pedigree  who  stood  before  the  lessor  of  the  pi 
tiff,  he  should  be  prepared  with  evidence  to  shew  the  deat 
such  person,  for,  by  the  general  rules  of  law,  he  who  asserts 
death  of  another  who  was  once  living,  must  prove  the  d< 

(1)  Throg.  whether  the  affirmative  issue  be  that  he  is  dead  or  living.(l] 
Wiluo"  ^2  prove  the  fact  of  death  we  generally  have  the  assistance  ol 
Roll.  Rep.  risb  registers  of  burials ;  but  where  families  have  been  scati 
V.  Hod);es,°2  abroad,  and  are  not  of  any  considerable  station  in  life,  t 
EMt,  312.      are  not  always  to  be  found,  and  sometimes  do  not  even  e 

The  reputation,  therefore,  of  the  family  that  their  relation  ^ 
abroad  and  died   there,  or  inscriptions   on  tomb-stones, 

(2)  Ante,  88.  which  are  a  species  of  reputation,  is  sufficient  :(2)  and  if  h< 

not  been  heard  of  for  seven  year8,(3)  and  was  never  known  to 
Banning  V.  been  married,(4)  this  is  in  every  case  prima  facie  evidenc 
Eaif ^^3^     presume  his  death  without  issue,  until  the  contrary  is  j 

ed.*{b)    In  cases  of  shorter  absence  than  seven  years,  the 

ti)  Roe  V, 

Haaland,  1 '   

Black.  404.        ^^^  Ignor&nee  in  a  famSy  of  tl^e  exittenee  of  one  of  the  children  who  hmd 
6  EiMft  £^°'  ^^*^^  *^  ^  *S^  of  twenty-two  jean  oninarricd,  and  had  not  been  beard  of  i 
'  wards  of  forty-jears,  is  sufficient  to  warrant  a  presamption  of  hia  death  v  iifa 

ane.  M*Comb  v.  Qgitvie,  5  Johnt.  Ch,  Eep.  26S. 

An  absence  of  forty  or  fifty  years,  and  not  being  heard  of,  is  aafBoient  e^ 
of  death  to  non-snit  a  plaintiff.  Anon.  2Baif».  Rep.  134. 

The  general  reputation  and  tradition  in  a  family  of  th^  death  of  ooe  of  its 
bers,  and  of  bis  having  died  seised  of  real  estate,  is  etidence  of  those  facts,  e 
an  action  of  ejectment  for  sach  estate,  by  another  of  the  same  family  claiming 
the  deceased.  Pancoatt^n  lea,  v.  JidtSaon,  1  Bar.  &  John$.  Rep.  350.  Vid< 
p.  24,  note  (m).— Am.  Ed. 

*  I  have  here  mentioned  the  regular  ehain  of  eridenee  which  is  reqoired  to 
out  a  title ;  but  where  a  person  has  always  been  the  acknowledged  aon«  bi 
nephew,  or  cousin  of  the  person  last  seised,  much  less  evidence  will  suffice; 
indeed,  in  one  case,  contended,  that  general  evidence  of  a  person  being  repi 
be  heir  in  the  family  of  the  deceased,  though  his  degree  of  relationship  waj 
mentioned,  nor  any  evidence  given  to  shew  a  relationship,  waa^'nui yac»e  ei 
of  title  in  him.  The  Judges  of  the  Common  Pleas  agreed  that  tbia  was  n€ 
cient  to  go  the  jury  ;  but  they  were  divided  on  the  question,  whether,  if  any 
cular  degree  of  diatant  relationship  bad  been  mentioned,  it  would  have  been 
sary  to  have  shewn  a  pedigree,  proving  the  deceased  and  the  claimant  dea< 
from  some  commoo  anoettor^  or  at  least,  from  two  brothers  or  sisters^  whieh  is 
an  immediate  detoent.    Vide  Rot  dem.  Thome  t.  lard,  2  il/ocib.  1099. 
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sumption  is  that  the  party  is  still  living,  unless  there  is  somech.Xiv.s.  i. 
evidence  to  rebut  it.    But  this  presumption  may  be  rebutted  by  ^™®***y  •***'"• 
a  contrary  presumption  without  direct  proof,  as  where  a  hus-  — "— — 
band  left  his  wife  and  went  abroad,  and  the  wife  in  little  more 
than  twelve  months  afterwards  married  again  and  had  children, 
the  presumption  of  law  being  that  no  one  would  commit  a  crime, 
it  was  held  incumbent  on  the  party  who  objected  to  the  legiti- 
macy of  those  children  to  prove  the  fact  of  the  husband  being 
alive  at  the  time  of  the  second  marriage-(l)  Cf)  ^^  v* 

I  have  hitherto  considered  only  those  cases  where  a  child  is  BiirD?&^Ald. 
proved  to  be  born  in  wedlock  in  the  life  time  of  its  parents;  but  3^^- 
the  titie  of  an  heir  at  law  may  involve  more  difficult  considera- 
tions, viz.  whether  a  child  so  born  was  in  fact  the  issue  of  its 
supposed  father. 

Where  a  child  is  born  of  a  woman  legally  married,  during  the 
lifetime  of  her  husband,  or  within  its  usual  time  of  gestation  af- 
ter his  death,  the  presumption  is,  that  such  child  is  the  issue  of 
the  husband ;  and,  so  strong  was  this  presumption  by  the  old 
rules  of  law,  that  if  he  were  within  the  kingdom*  no  evidence 
was  admitted  to  prove  the  child  a  bastard,  except  the  total  ina- 
bility of  the  husband  to  beget  children,  as  being  under  the  age 
of  puberty  or  having  some  other  equally  palpable  defect(2)(c)    W  Co.  Lit. 

It  is  now,  however,  holden,  that  this  presumption  may  be  re-      ' 
butted  by  proof  of  nan  aece88,(S)\  as  well  as  of  total  inability  of  (3)  Pendrci 

.  Stn.925.  ' 

*  The  legil  phraw,  infra  guatuor  tnaria,  seems  Co  lia?e  been  always  taken  with 
this  limitation.  Sir  Edward  C^he,  in  his  eommentaiy  on  UtUetonf  above  cited/ 
lays,  <*  if  the  hoaband  be  within  the  four  seas,  that  u,  wU/dn  thejwudUticn  of  the 
IRng  of  England  i**  and  m  Jehk.  Cent,  10,  pL  18,  It  is  said,  <*  that  if  the  husband 
be  in  Ireland  for  a  year,  and  the  wife  in  England,  daring  that  time,  has  issue,  it  is  a 
bastard ;  bat  it  seems  otherwise  ntrw  for  Scotland^  both  being  under  one  King,  aad 
make  bat  one  eontinent  of  land." 

(c)  A  childborn  during  marriage,  may  be  proved  to  be  a  bastard — Ist.  By  evi- 
denee  of  the  husband's  inability.  Sdly.  By  proof  of  noo-acoess  to  bis  wife.  3dly.  Bjr 
proof  that  the  ehild  was  bora  out  of  due  time  $  or  itbly.  That  it  was  born  during 
her  open  co-habitation  with  another  man,  and  was  considered  illegtimate  by  the  fa- 
mily. Commonweojtth  t.  Strieker^  1  JBromne*»  Rep.  App,  xItH.— Am.  Ed. 


t  Id  the  marginal  a^dgment  of  the  ease  of  Oeodmnghi  dem.  TTtompwn  ▼.  Saul^ 
3  Temu  Rep,  356,  it  is  said,  **  The  ehild  of  a  married  woman  may  be  proved  lo  be 
a  bastard  by  other  evidenoe  Uian  that  of  the  hosband'k  noo  aceess."  But  it  must 
not  be  understood  from  this,  that  if  the  husband  has  aeeess  within  sueh  a  period  of 
time  as  would  probably  produce  a  child,  it  is  competent  to  shew  that  another  per- 
BOD  is  the  father.  In  that  caae  it  plainly  appeared  that  another  person  lived  with 
the  wife  \  that  she  took  bis  name  |  ihaX  the  kueband  left  her,  and  that  the  child  bore 
the  name  of  the  person  with  whom  she  lived ;  but  because  it  was  not  clearly  aseer. 
tained  where  the  hnsbaod  was  off  <Ae  time,  it  wudoabted  whether  ooii-Meen  eoold 
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P«r(n.  procreation  by  the  husband  ;(1)  but  still  very  strong  evidence  ii 
Proof  by  b^ic- required  of  these  facts  ;  if  the  husband  ever  had  access  to  his 
'~  wife,  within  such  a  distance  of  time  before  the  birth  of  tbc 

Hoimii!n^8^  child  as  to  render  it  possible  for  the  child  to  be  his,(2)  the  iiv 
Sm.  MO.  ^11  consider  it  to  be  so ;  and  where  his  habit  of  bod;  wu 
rt)Rez  V.  only  such  as  to  make  it  improbable  that  he  should  beget  a  child, 
E««L  19S  ^^^  ^^^  ^  render  such  an  event  wholly  impossible*  verdicts 
have  generally  been  in  favour  of  legitimacy. 

Where  the  parties  are  divorced,  a  menea  ei  thoro,  the  pre- 
sumption is,  that  they  did  live  apart,  and  the  onus  of  proving 
access  lies  on  the  party  who  asserts  the  legitimacy  of  childrea 
bom  during  such  separation  ;(3)  but,  in  the  case  of  a  volantarj 
(3)  Salk.  iss.  separation  by  agreement,  the  law  presumes  access,  unieM  the 

contrary  be  proved.  (4) 
^  ^    '  *  As  to  posthumous  children.  Lord  Coke(5)  has  laid  it  down 

i*)  VWe  Co.  ^t^t  forty  weeks  is  the  latest  time  which  the  law  allows  afterthc 
'  '     death  of  the  husband,  and  that  all  born  after  that  time  are  tobe 
deemed  bastards.    But  as  gestation  may  be  accelerated  or  re- 
tarded by  various  causes,  Mr.  Hargravk  has,  I  think,  satisfac- 
torily proved,  in  two  learned  and  laborioua  notes  on  that  pas- 
sage  of  Lord    Coke,  that   though   the   presumption  majbe 
against  the  legitimacy  of  children  bom  at  a  later  period,  jet 
that  there  is  no  positive  rule  of  law  which  determines  thatthej 
are  not  children  of  the  deceased  husband;  that  in' every  ciss 
it  must  be  considered  as  a  question  of  fact  to  be  determined  bj 
evidence ;  and  accordingly  we  find  that  where  a  woman  had 
been  delivered  after  the  usual  time,  physicians  were  examioel 
as  to  the  cause,  and  on  their  evidence  the  issue  was  found  tobe 
Iegitimate.(6) 
rs)  Alio  V.         I  have  before(7)  had  occasion  to  mention  how  far  the  parents 
c ''T^'sii  ^^^  admissible  witnesses,  or  where  their  declarations  maj  be 
given  in  evidence  on  questions  of  this  nature.    I  shall  only  add) 
(^)-^**»^*- that  the  party  who  disputes  the  legitimacy  may  give  generil 


be  pretamed.  The  Judge,  at  the  trinl,  thought  this  was  not  wffieient  to  rebttt  tbe 
^Denl  presomption  of  acccH  ;  but  he  ami  tht*  rest  of  the  Court  were  aftervardin 
a  diffcrenl  opinion :  and  in  tbe  cwse  of  the  Banbury  Peert^e,  S  SehByfCt^^*^* 
681,  it  vat  held,  that  though  the  huiband  and  wife  had  the  opportunity  ^uu»%^ 
yretamptioa  of  legitimaey  aiising  from  that  faet  might  be  rebutted bj eireucDSUocei 
raising  a  eontrary  presumption.  In  a  late  ease,  where  the  husband  vai  pro^  ^ 
ba?e  gone  beyond  seas  two  years  before  the  birth  of  a  ebild  boroe  by  hit  vifct  [y^ 
remained  at  home,)  and  to  have  been  abroad  till  within  four  months  of  the  birt^' 
the  Court  held  the  oonclusion  that  such  ehild  vas  t  bastard  to  be  irrewitible.  B^ 
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evidence  that  the  mother  was  a  woman  of  ill  fame,  but  he  can-ch.xiv.t.  i. 
not,  while  she  is  living,  prove  her  declarations,  unless  for  the^"**^'*^  *^*"^* 
purpose  of  contradicting  her  after  she  had  been  examined  as  a  — ^'"'""— * 

WltneSS-(l)  i,/Pend«l,2 

Stra.  925. 


SECTION  II. 

Of  the  proof  of  title  by  the  devuee. 

If  the  action  be  brought  by  a  devisee,  he  has  only  to  prove  the    Sl^t' 
seisin  of  his  testator,  and  the  due  execution  of  the  will ;  but^  as     devisee, 
a  particular  form  of  execution  is  pointed  out  by  the  Statute  of  -.-i— 
Frauds,  and  many  decisions  have  taken  place  upon  that  Sta- 
tute which  cannot  be  very  v^ell  reconciled  with  each  other,  it 
may  be  necessary  to  state  them  at  some  length.((f) 

By  that  Statute,  viz.  29  Car.  2,  e«  3,  «.  5,  it  is  enacted,  that, 
**  all  devises  and  bequests  of  any  lands  or  tenements,  devisa- 
ble  either  by  force  of  the  Statute  or  wills,  of  by  that  Statute,  or 
by  force  of  the  custom  of  Kent,  or  the  custom  of  any  borough. 


(d)  For  the  ezeeatioa  of  wills,  vide  in  MantMchiUMetti,  Chate  etoLf.  JJneoin 
exr,  3  Ma»9.  Hep.  Sd6.  Sean  v.  IMObighttm  et  oL  exrt*  13  Do,  358.  wfmery  t. 
Fellartoett  5  Do.  819. 

In  Cotmectumt.  Jfitteret  itx.  ▼.  Mott  eial.2  Cotu  Rep,  67.  Jamet  t.  Marvin 
eialSDo.  576. 

Id  ^<n»/erMgr.  Den  v.  Vanclevet  2  South.  Rep,  589. 

In  Pemuyhfonia.  Right  ▼.  mUon,  t  DaU.  Rep.  94.  Lewh  ▼.  Mario,  ibid,  278. 
Deooebato  ▼.  Berqmer^  1  Binn  Rep,  336.  Armdt  t.  JImdi,  X  Serg,  U  R.  Rep.  256. 
Phmbtteadi  Appeal^  4  Do.  545.  Leo  of  Stein  etaLy,  Mrth,  3  Teateo*  Rep.  324. 

Id  Maryland.  CUnfimuPo  leo.  t.  Pearce,  IB,U  MHen,  Rep.  29.  Crow  ?.  Scott^ 
ibid,  182.  Leo.  ofShaftr  el  al,  ▼.  Corbett,  3  Do.  513.  RimeUet  at,  v.  MnorFaUt^ 
ibid,  457.  CoOino  y,  Elliott ^  1  ff.  U  Johno.  Rep.  I . 

In  Virginia,  Beverly  ▼.  Fogg^  I  CoIPo  Rep,  484.    CogUU  ▼.  Cogbill,  ^  H.  u' 
Munf.  Rep.  467.  BurreUy,  Corbin,  1  Randolph^w  Rep.  131. 

In  AprtA  Carolina.  ^9non.  2  Hayw.  Rep.  3.  Bampton  v.  Garland,  ibid.  147. 
Ward  y,  Wickert^  ibid.  164.  Elbeck  y,  Oranberry,  ibid,  232.  Reely.  Reel,  1 
Rank'o  Rep.  248.  Harrioon  ▼.  Burgeot,  ibid.  384.  Truateeo  f .  BUnmt,  I  Tayl. 
Term.  Rep,  13. 

In  South  Carolina.  Pearman  y.  WightnuMf  1  Rep.  Conet,  Ct  S,  Car.  345. 
Baywood  y.  Baxxard,  1  Bay^o  Rep.  335.  Sne^ove  y,  Snelgrtyve.  4  Deoaut,  Rep. 
305.  White  y.  Uobneo^  1  M  Cord*a  Rep.  430.  Mopkim  v.  De  Grajenreid,  2  Bay'o 
Rep.  187.  Janey.  Albtgrteon^  ibid.  484. 

In  Xentucky.  Ray  y.  Wtdton,  2  Mxnh.  Rep,  73.  EUnendorf  y.  Camdchaelf 
3  XjlfeTf  Rep.  479.— Ah.  Ed. 
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Fartn.     or  an  J  other  particular  custom*  shall  be  in  writing,  and  signed 

Proof  by    \^j  fj^^  party  derising  the  same,  or  by  some  other  person  in  his 

'     presence,  or  by  his  express  direction ;  and  shall  be  attested  and 

subscribed  in  presence  of  the  devisor,  by  three  or  four  credible 

witnesflfes,  or  else  shall  be  utterly  Toid  and  of  none  effect." 
What  within      1.  Iq  the  first  place  it  is  to  be  observed,  that  devises  of  copy- 

koldfil)  or  of  mere  chattel  interests,(2)  (unless  where  a  term  is 
mitoedem.  assigned  to  attend  the  inheritance,)  are  not  within  this  Statnte; 
Heyhoe,  8  but  any  estate(3)  for  years,  or  otherwise  carved  out  of  a  free- 
BUck.  1114.  IiqIJ^  are  subject  to  the  provisions  of  it. 

Signing  by  SL  In  cases  within  the  Statute,  the  first  solemnity  required  by 
the  leautor.  j|.  jg  ngmng,  and  several  cases  have  come  before  the  Court  on 
W  ^*'^' ^'  the  question  as  to  what  shall  be  deemed  to  be  such. 

it  has  been  determined,  that  if  the  testator  write  his  will  him- 
ehurch  V*'  Self,  beginning  "  I,  A.  BP  this  is  sufficient,  though  he  does  not 
Whitohoreh,  Sign  hls  name  at  the  bottom.(4)  But  where  it  appears  that  he 
1  stra^6sf.    intended  to  sign  his  name  at  the  bottom  of  each  sheet  of  a  will, 

consisting  of  more  than  one,  and  through  weakness  or  incapa- 
L.  Stanley ''s  ^^^J  "^^^  prevented  from  signing  his  name  to  some  of  the  sheets, 
L.e?.  1.  3  the  signature  to  the  others  will  not,  it  has  been  said,  give  effect 
s.  c.  to  an  instrument  which  it  appears  he  did  not  consider  as  fully 

completed.  This  was,  at  least,  the  opinion  of  the  Judges  of 
.^.  p.  ^^  the  Court  of  King's  Bench  in  one  case,  but  the  cause  being  de- 
dem.Catorv.cided  against  the  will  on  other  grounds,  no  judgment  was  given 

Prke,  Dougl.  ^^  ^j^-g  point (5X0 

The  effect  of  sealing  alone  does  not  seem  to  be  yet  decided. 
i^^Su3*cy,"*^  It  was  in  one  case(6)  said  that  this  was  signing,  within  the 
ubi  supra.      meaning  of  the  Act  of  Parliament,  and  Lord  Ratmokd  is  re- 


(«)  To  consUtote  a  valid  will  of  lands  in  Pennsylvania,  it  is  not  d( 
That  it  should  be  sealed.  2d.  Nor  that  all  the  subscribing  witnesses  should  profe 
its  execution.  3d.  Nor  that  the  proof  of  the  will  should  be  made  by  those  who  sob- 
seribed  as  witnesses.  4th.  Nor  that  the  will  should  be  subscribed  by  the  witnesKt. 
Bis^ht  V.  mtton,  1  Dall,  Sep,  94. 

In  Vivguday  where  a  will  devising  real  estate  was  written  and  signed  by  anodier, 
and  there  were  two  subscribing  witnesses,  one  of  whom  saw  the  stgnatare,  and  beard 
the  testator  acknowledge  that  it  was  done  by  his  authority,  and  the  other  not  testi- 
fying whether  the  paper  was  signed  or  not  at  the  time  of  his  attestation,  the  testatsr 
merely  declaring,  *<  It  is  my  will,"  it  was  held  the  paper  was  not  suffioiently  proved 
under  the  Sutute.  Burrell  v.  Corbin,  1  Bttndolph*§  Bep.  131. 

In  JVVrA  CaroUna,  the  signing  of  a  testator  may  be  proved  by  his  bavmg  ac- 
knowledged it,  though  the  signature  was  not  before  him,  and  the  paper  Uy  at  a  dis- 
tance. Eeibeck  v.  Granbetry,  S  Bayw,  B^,  S32. 

In  South  CaroUna,  where  a  will  is  written  on  seTeral  sheets  of  paper,  it  nefer 
has  been  determined  that  the  testator  most  sign  them  all.  Pearttm  t*  Wighimcm, 
1  Bep,  Contt,  Ct,  S,  Gir.d45.— Am.  Eo. 
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ported  80  to  have  raled.(l)  But  ia  a  subsequent  case,(2)  Lord  Ch.  Xiy.  s.3. 
Hardwioke,  though  he  inclined  to  think  this  would  be  suffi-  ^*"JifioJ.^* 
cient,  said  it  was  a  point  proper  to  be  determined  at  law ;  and,  _ 

in  a  still  later  case,(3),the  Court  of  Common  Pleas  declared  an  (i)  Wamford 
opinion  to  the  contrary^  but  no  formal  judgment  was  given  on^-J^*™^» 
the  point. 

The  will  is  directed  to  be  attested  by  at  least  three  witnes-  ^^^^^il^ 
ses ;  but  considerable  doubt  seems  to  have  been  entertained  how  8  Atk.  i76. 
&r  it  is  necessary  for  the  testator  to  publish  the  will  to  them  atpQ^jo^n^ 
the  time  of  the  execution ;  Lord  Hardwickb*  in  Boss  v.  Ew-  of  will. 
er,(4)  considered  it  to  be  neces8ary»<and  mentioned  the  case  of  (3)  vide 
the  will  of  Mr.  Windham  of  ClearweU,  where  his  Lordship  said  s"*'^  !f\,r., 
there  was  no  doubt  of  the  testator  having  executed  the  wul  in  sis. 
the  presence  of  three  witnesses,  or,  of  their  having  attested  i<^  JS^*^®  gJJJiSl" 
in  his  presence;  which,  he  observed,  shewed  that  publication iVeVjaa.  11. 
was,  in  the  eye  of  the  law,  an  essential  part  of  the  execution  of  ^^x  ^  j^^y, 
a  will,  and  not  a  mere  matter  of  form.  But  in  subsequent  cases  i56. 
where  the  point  has  arisen,  this  seems  to  hav*e  been  considered 
as  proved  by  the  very  fact  of  attestation  by  the  witnesses ;  for, 
in  the  first  place,  it  has  been  holden  that  a  delivery  as  a  deed 
is  a  sufficient  publication  ;(5)  and  even  where  the  testator  re-fsisvin. 
presented  it  to  the  witnesses  to  be  a  deed,  and  the  attestation  l*^^*^'  ^^>P*- 
was  "  sealed  and  delivered/V^)  the  will  was  holden  to  be  duly 
published ;  and  in  another  case,(7)  tried  before  Mr.  Justice  De-  v^ItmIuooI^'^ 
NisoN,  at  Lincoln^  where  the  testator  told  the  witness  "  to  (aAre|Born'*.Eeci. 
notice,'*  and  then  signed  the  paper  and  shewed  them  where  to       '    ^ 
write  their  names  as  witnesses,  without  saying  what  the  instrtt-(^I^U!'^* 
ment  was;  this  was  also  holden  by  the  Judge  to  be  a  sufficient  exe-  bid.  tir.* 
cution ;  and  a  similar  decision  was  made  by  Lord  Chief  Justice 
Trevor,  in  the  case  of  Peaie  v.  Ougly,  which  I  shall  presently 
have  occasion  to  cite  mere  at  large  for  another  purpose.(/) 

But  the  doubt  in  most  of  the  cases  which  have  arisen  on  this  Atteacatioo  bj 
clause  of  the  Act  of  Parliament,  has  been,  what  shall  be  a  suf-    ^*^^''^* 
ficient  attesiaiian  by  the  witnesses.  W  HarriMn 

First,  it  has  been  determined,  that  though  the  witnesses  must  s  Vet  Jan?' 
all  sign  their  names,  or,  in  case  they  are  illiterate,  make  their  Jff  m^^^oI' 
marks,(8)  as  witnesses  in  the  presence  of  the  testator,  yet  that       '  / 
they  not  do  so  in  the  presence  of  each  other  ;(9)  and,  therefore,^.  Cr^roo, 
where  the  testator,  having  executed  his  will  in  the  presence  of  two  ^}^^  ^  ^^*- 
persons,  who  subscribed  their  names  as  witnesses  in  his  pre-craysoivv. 

Atkinaon, 
flVeciSi. 

(f)  The  czeeotioo  of  a  codicil  it  an  implied  revocaCioQ  of  a  will.   DurUap  ei  ij^^  ^^f|g^ 
aU  ▼.  Jhmlap eiaL^ DcMOUit,  Rep, 305.— Av.  £0.  8 ^tl^.  177. 
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Fart  II.     tence,  at  a  distant  time  afterwards  called  in  a  third  penoSiand, 
^wkn*^^  ^^  shewing  him  his  name,  told  him  it  was  kis  hand-ufriting,  and  de- 
'    sired  him  to  witness  it,  which  he  did  also  in  the  presence  of  tlie 
testator,  it  was  holdenthat  this  was  a  good  execationin  the  pre- 
sence of  three,  and  was  properly  attested  bj  them^jTY 

It  follows  from  this  decision  that  all  the  witnesses  need  not 
see  the  testator  write  his  name ;  and  accordingly  it  was  deter- 
mined by  Sir  Joseph  Jskyll,  that  where  three  witnesses  seb* 
scribed  their  names  as  witnesses  in  the  presence  of  a  tesUtrix, 
but  one  of  them  said  that  he  did  not  see  her  sign  her  name,  bit 
that  she  otoned  at  the  time  Uust  the  signature  wa»  htr  had' 
Sfffittfif,  that  this  attestation  was  8ufficient.(l)    But  where  the 
iimSrv^Efe-******^'^  signed  in  the  presence  of  two  witnesses,  andafterwardi, 
iTD,  3  p'.       in  the  presence  of  the  third,  said,  this  is  my  will,  but  did  &0t 
WUI.  253.      p^^  jjjg  g^j^  or  acknowledge  the  hand-writing.  Lord  Haidwico 

gi)  Gryie  9.   inclined  to  think  this  was  not  a  perfect  execution,  but  gkre  i» 
ryie,  2  Atk.  jadgment,  as  the  cause  stood  over  on  another  part  of  the  case^S) 
In  the  case  of  Feate  t.  Ougly,  before  4&iluded  to,  the  test&tor 
Peate  had  written  the  will  himself,  and  siirned  his  name,  and  pat  a 

V    OtlfflY  'i' 

Comjo^'igr.  seal  at  the  bottom,  and  had  added  also,  in  his  own  wntiogi 
''  signed,  sealed,  and  published,  as  my  last  will  and  testamest, 
in  the  presence  of  — — ,"  two  of  the  witnesses  were  dead,«fld 
the  thitd  swore  that,  about  twenty-eight  years  before,  beingttoi 
servant  to  the  testator,  he  and  the  other  witnesses  were  called 
up  in  the  night,  and  ordered  to  the  testator's  chamber,  ^ 
produced  a  paper  folded  up,  and  desired  him  and  the  others  ta 
set  their  hands  to  it  as  witnesses,  which  they  did  in  hii  p' 
sence ;  but  the  witness  did  not  see  any  of  the  writing,  nor  smI 
the  testator  say  it  was  his  will,  or  what  it  was ;  but  he  beliew 
this  to  be  the  paper,  because  he  never  witnessed  any  ether  pa- 
per for  the  testator;  and  added  that,  though  the  testator  did  o^ 
set  his  name  or  seal  to  the  will  in  their  presence,  yet  he  bis 
often  seen  him  write,  and  believed  the  whole  will  and  codicil  to 
be  of  his  hand -writing ;  Lord  Chief  Justice  Trevok  thought  Ae 
evidence  sufficient  for  the  jury  to  find  the  will  well  cxecsted, 
and  they  found  accordingly.  It  must  be  noticed  in  this  pl»ce> 
3  P.  Will,  that  it  is  said  by  the  reporter  of  Stonehouse  v.  Evelyn,  that, » 
^^^*  his  mentioning  that  case  to  Mr.  Justice  FoRxmsotiB  ALAKi>.b« 

said,  that  it  was  sufficient  if  one  of  the  three  witnesses  awtft 
that  the  testator  acknowledged  the  signing  to  be  his  own  hand; 

(^)  nustettet  al.  ^.  Mot  FaUt,  3  H.^  MMen.Jiep.W.  Mvrim^*^ 
S^99, 1  Bawk^i  Rep,  384.— Am.  Ev. 
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"  from  whence,"  Mr.  Powell  observes,  "  it  seems  a  necessary  in-  ch.  XIV.  s. «. 
ference,  that  such  an  acknowledgment  at  least  is  necessary  to  Atteit»tion  by 
support  the  attestation  ;*'  but  perhaps  it  may  be  questionable  ' 

whether  this  observation  is  applicable  to  all  cases.    Where  a  Poweii'tLaw 
will  f s  written  by  a  third  person,  and  signed  by  the  testator  at  Dev.  so. 
the  bottom,  it  may  be  said  that  without  such  acknowledgment 
there  is  no  other  evidence  of  the  will  having  been  signed  by  him, 
than  that  arising  from  similitude  of  hands,  and  therefore  it  does 
not  appear  but  that  the  signature  might  be  made  afterwards  by 
the  testator  when  alone,  but  where  a  will  is  written  wholly  by  Vide  Le- 
the testator,  as  was  the  case  in  Peaie  ▼.  Ougley,  and  the  testa-  stMiey^'ante, 
tor's  name  is  in  the  body  of  the  will,  or  as  in  that  case  in  such^^^* 
a  place  as  evidently  shews  that  it  must  have  been  written  at  the 
time  of  attestation,  it  should  seem  that  no  such  acknowledg- 
ment is  essential  to  its  validity,  because  the  bare  inspection 
proves  that  the  whole  must  have,  been  written  before  it  was  at- 
tested by  any  of  the  witnesses. 

Though  the  witnesses  need^not,  according  to  the  foregoing 
cases,  all  attest  at  the  iome  time,  or  in  the  presence  of  each 
other,  yet  it  has  been  holden,  that  unless  they  all  attest  the 
same  inetntmerU,  and  that  whereby  the  lands  are  intended  to 
pass,  the  requisites  of  the  act  are  not  complied  with,  although 
the  testator  by  a  subsequent  paper  evidently  meant  to  confirm 
the  fir8t(A) 

And  therefore,  where  a  testator  devised  his  lands  by  a  will 
made  in  the  presence  of,  and  attested  by  two  witnesses  only, 
and  about  a  year  afterwards  made  a  codicil  whereby  he  revoked 
a  legacy  given  by  his  will,  and  declared  that  the  will  should  be 
ratified  and  confirmed  in  all  things,  except  as  altered  by  that 
writing,  and  that  this  codicil  should  be  taken  as  part  of  his  will; 
and  executed  his  codicil  in  the  presence  of  one  of  the  former 
witnesses  and  another  person,  neither  the  other  witnesses  nor 
the  first  will  being  present,  it  was  holden  that  this  attestation 

(A)Toeoattitute  a  v»lkl  wiU  for  the  diipoaitioo  of  real  etUte,  it  b  Deeeesary  that  it 
alHNild  be  reduced  to  writing,  in  the  liftMime  of  the  testator,  and  proved  by  two  wit-  * 
neiaes;  bat  rigning  bj  the  testator,  formal  publieation  and  attestation  bj  subtcrib' 
tng  witneiaet,  are  not  required.    Jiotofter  ▼.  SimmoTU  et  ux,  6  Serg.  U  H,  Rep. 
458.    Etvideir«cA?T.ifiicAr,>6»(l.  47. 

Where  the  ezeeutioii  of  a  will  is  so  proved,  one  witnesa  is  enough  to  rebot  the  im- 
patatioD,  that  a  paper  of  the  contents  of  which  he  was  ignoraDt,  was  imposed  on 
bim.  So  one  witness  is  enoogh  to  set  aside  a  wiM  on  accoant  of  fraod.  Lewie  ▼. 
Xfwsf,  6  Serg.  U  R,  Rep,  4S9. 

A  memorandam  written  by  the  teatator  m  He  trmnhand  wM^  (though hit  name 
appeared  in  no  part  of  it)  was  eiubliabed  to  be  a  good  codidL  CogMl  v.  Cogbill, 
^H,U  Mmf.  Rep,  467.— Ax.  £».  

4  E 
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Piirt.  II.     was  not  sufficient  ;(1)  and  in  another  ca8e,(2)  where  a  man  I 
wltwnes.  ^  ^"S  ^^^^  b>s  ^^11>  written  with  his  own  hand,  and  signed 
...........  sealed,  but  not  witnessed,  afterwards  made  a  codicil  attested 

(i)Leii  V.      four  witnesses,  which  was  called  a  codicil  to  be  annexed  to 
i^bb,  Cirth.   j^g^  ^ju^  ^^^  ^jj^  ^jii  ^^g  jj^j^  produced  at  the  time  of  execa 

the  codicil ;  it  was  also  holden  that  diis  will  was  void  for  w 

fcwei^?"'*^  of  a  due  attcsUtion. 

V,  Barnrs,         In  the  last  case  the  Court  seems  to  have  laid  some  stresi 

'the  circumstance  of  the  first  will  not  being  produced  at  the  1 

the  codicil  was  executed :  but  in  one  which  afterwards  c 

(3)Pem.       before  the  Court,(3)  the  mere  production  of  the  will  was  hoi 

Lord  Uni-    Dot  to  be  Sufficient  to  give  it  validity.   The  testator  having. 

Com'  *'*3M  ^*'^  not  witnessed,  devised  lands,  afterwards  made  a  codicil, 

'  taking  the  codicil  in  one  hand,  and  the  will  in  the  other, said, "; 

is  m  J  will  whereby  I  have  settled  my  estate,  and  I  publish  this 

dicil  as  part  thereof,^'  and  then  signed  the  codicil  (which  lay  i 

the  table  with  the  will)  in  the  presence  of  seven  witnesses, 

subscribed  it  in  his  presence.    The  testator  then  put  the  will 

codicil  together  into  a  sheet  of  paper,  and  sealed  them  up  in 

presence  of  the  same  witnesses,  but  the  will  was  not  nnfoldc 

their  presence,  nor  did  any  of  them  write  their  names  upo 

or  on  the  paper  wherein  it  was  enclosed,  and  notwithstan 

the  fact  of  the  will  being  so  produced,  and  the  codicil  itsel 

citing  the  will  and  the  words  **  I,  by  this  codicil,  which  I 

point  to  be  taken  as  part  of  my  will,''  being  used  in  it,  ] 

KER,  Gh.  Justice,  and  the  Court,  on  a  trial  at  bar,  held  the 

to  be  void. 

In  the  above  cases  the  Court  evidently  considered  the  < 
cil  as  a  separate  instrument  from  the  will,  and,  upon  that  gtt 
determined  that  there  was  no  due  attestation  of  the  former;  b 
several  writings  be  made  by  a  testator  on  the  same  paper,  a 
plainly  appear  tliathis  intention  was  that  air  should  form  bui 
Carletondcm.  ^^^^  ^^^  ^^^  &  ^il^  ^^^  codicil;  in  Such  case  the  execution  o 
Griffi"  "'  ^^^  ^*^^  ^^  considered  as  the  execution  of  the  whole ;  and  tl 
1  Burr!  549.  fore,  where  the  testator  wrote,  upon  a  sheet  of  paper,  a  will, 
ed  £d  May,  1752,  whereby  he  disposed  of  lands,  and  ^igtn 
but  which  was  not  sealed  or  attested ;  and  afterwards  wrot 
the  same  sheet  of  paper,  a  memorandum,  dated  5th  Jan, 
wherein  after  disposing  of  some  personalty,  he  added,  <*  tl 
not  to  disannul  any  of  the  former  part  made  by  me  the  ^ 
May,  1752,  except  that  my  wife  shall  not  be  liable  to  paj 
son  John^^  &c.  and  subscribed  the  latter  memorandum,  and 
lished  the  whole  in  the  presence  of  three  witnesses ;  the  ( 
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held  this  a  good  attestation  of  the  wbole»  which  they  congidered  Cb.xiv.  •.«. 
as  one  will,  the  second  being  a  mere  continuation  of  the  fir«t.^""jj^°^^ 
In  this  case  Lord  Mai^sfibld  observed,  the  memorandum  was  * 

not  called  a  eodiciL  But  even  supposing  the  second  were  called 
a  codicil,  yet  if  written  on  the  same  piece  of  paper,  **  it  seems,^' 
as  is  observed  by  Mr.  Powell,  **  that  whether  the  subscription 
belongs  to  both  instruments  is  a  fact  to  be  determined  by  a  Jury 
on  all  circumstances."  There  certainly  would  be  no  danger  in 
leaving  it  to  the  jury  in  such  case,  as  there  might  be  when  the 
will  and  codicil  were  written  on  separate  papers,  for  one  paper 
could  not  be  substituted  for  another,  as  might  be  the  case  if  the 
attestation  of  a  codicil  on  a  separate  paper  were  to  be  under  any 
circumstances  considered  as  an  attestation  of  a  former  will. 

A  will,  indeed,  made  at  one  time^  on  several  sheets  of  paper, 
has  been  holden  to  be  valid,  though  all  the  sheets  are  not  signed 
by  the  witnesses :  but  every  part  of  it  must  be  present  at  the 
time  of  the  execution,  for  if  the  last  piece  of  paper  only  be  at- 
tested by  three  witnesses,  and  none  of  them  ever  saw  the  first, 
it  is  not  a  good  will.(lXt}  But  unless  this  fact  be  expresslymsMod. 
proved,  the  presumption,  in  cases  where  the  sheets  correspond,^  \^^ 
will  be,  that  the  whole  will  was  in  the  room  at  the  time.  And,  403. 7. 
therefore,  where  a  testator  made  his  will,  consisting  of  two 
sheets  of  paper,  all  of  his  own  hand-writing,  and  signed  his 
name  at  the  bottom  of  each  page,  and  made  a  codicil  also  of  his 
own  hand -writing  on  a  single  sheet,  and  then  shewed  the  whole 
of  the  will  and  codicil  to  one  witness,  who  attested  both  in  his 
presence ;  and  two  other  persons  coming  in  immediately  after- 
wards, the  testator  shewed  the  codicil  and  last  sheet  afhis  toill 
to  them,  and  sealed  and  published  both  papers  in  their  presence, 
and  theyattested  both  instruments ;  and  the  whole  will  and  co* 
dicil,  after  the  death  of  the  testator,  were  found  wrapped  up  in 
the  same  paper  in  his  bureau,  but  the  two  sheets  of  the  will  not 
pinned  together ;  this  was  holden  to  be  a  good  attestation,  though 
the  two  last  witnesses  never  saw  the  first  sheet  of  the  paper, 
nor  was  it  produced  to  them.(2)(A)*  (fi)  Bond  v. ' 

SeaweU,  3 


Burr.  1773. 


(i)  Vide  Pearton  t.  Wightman,  1  Bep,  Cotui.  Ct.  S.  Car,  345.— Ax.  Eb. 
(I?)  Vide  Dunlap  etaLy,  Dunlap  eioL^  Dettaut,  Bep,  305.— Av.  Eo. 

*  The  dittJoetkNi  m  to  thefindii^  of  evidenee  aad  facts,  whieh  1  have  ao  often 
had  OQcation  to  aUude  to,  oeearred  in  this  eaae.  This  evidenoa  being  stated  oo  a 
speetsl  ease,  whieh  it  was  agreed  night  be  tnraed  into  a  spceial  verdiot.  Lord 
Mavskiu)  said,  that  the  due  ezeeation  of  the  will  could  oot  he  come  at  m  the  me- 
thod wherehi  the  nurtter  was  theo  pat,  for,  eoniidered  as  a  $peckU  verdict,  it  was 


ggO  ACTIONS  BY  AND  AGAlXST 

Part.  IT.        The  witnesses  mast  write  their  attestations  in  the  presence 
SuiwcripUon  ^f  ^^^  tcstatof ;  but  what  shall  be  deemed  to  be  his  presence  has 

m  the  pre-  '  .        .         ^  i»  »       • 

or  the  often  been  made  a  question  in  a  Court  of  Justice. 


tenee 
tetuinrt 


If  the  testator  were  in  such  a  situation  that  he  might  hare 
"""""""""""^  seen  the  witnesses  attest  the  instrument,  though  there  is   no 
positive  proof  that  he  did  see  them  do  so,  as  if,  after  seeing  the 
testator  sign  the  will,  they  withdraw  to  another  room,  and  there 
sign  their  attestation  on  a  table  opposite  to  the  door  of  the  room 
ri)  Sheen  V.  where  the  testator  lies,(l)  or  the  testator  calls  at  his  attorney's 
sJik*6M.'     ^^^  executes  his  will  sitting  in  his  carriage,  and  the  witnesses, 
J>*ry  V-         after  seeing  the  execution,  return  to  the  office  to  write  their  at- 
39^'  '  testation,  the  carriage  being  in  such  a  situation  that  the  testator 

(8)Cuson  might  see  what  passed  in  the  office  ;(£}  or  the  curtains  are 
1  vP****'  ch  ^^^^  round  the  testator's  bed,  and  the  witnesses  attest  in  the 
R.  99.  same  room,(3)  these  are  all  valid  attestations,  because  the  testa- 

(3)  Divy  V.  tor  had  the  power  of  seeing  the  attestation,  if  he  chose  to  exer- 
^,  '  ^  '     cise  it  But  if  the  testator  were  in  such  a  position  that  he  could 

(4)  Eeeieston  not  See  the  witnessps  subscribe,  as  when  the  witnesses  subscribe 
Sp^Te^^^darth!^  ^°  another  room,  out  of  bis  8ight,(4)  though  he  expressly  de- 
79.  sired  them  to  retire,  on  account  of  the  heat  and  noise  of  the 

'  V.  Bi^eriek  ^<^™  disturbing  him,(5)  such  execution  will  not  be  good ;  the 
1  P.  Will,     design  of  the  Statute  being  to  prevent  a  wrong  paper  from  being 
'  obtruded  on  the  testator,  in  the  place  of  the  true  one ;  and  for 

V.  Temple,  2  this  rcason  it  is,  that  even  if  the  testator  has  signed  his  will,  and 
6hov.  888.     ^  personally  present,  yet  if  his  mental  faculties  are  gone  before 
the  witnesses  actually  sign  their  attestation,  the  requisites  of  the 
(6)  Ri^t       Statute  are  not  complied  with.(6)(/) 

vf  PriM*^        The  last  thing  to  be  considered  in  the  attestation  of  a  will,  is, 

DoDgi.  841.    who  may  be  witnesses  to  it.    The  Act  requires  that  they  shall 

be  credible,  but  what  persons  the  law  considers  to  be  sach»  has 

Ante,  814.     been  matter  of  much  controversy.(m)  I  had  occasion,  in  the  for- 


defeetively  foaod  m  to  the  [MUit  of  the  legal  eztcutton  of  the  will ;  that  e^erj  |»re- 
•amption  ought  to  be  made  Inf  ajur^  in  faTour  of  toch  a  will,  vhen  there  vat  ne 
doubt  of  the  testator's  intention,  and  that  they  all  thought  the  oireamstanee  anffieient 
to  presume  that  the  first  sheet  was  in  the  room,  and  that  the  jury  ought  to  have  bcea 
ao  directed ;  but  upon  a  special  verdict  nothing  oonld  be  presumed,  therefore  It 
must  be  tried  orer  again ;  and,  if  the  jury  should  be  of  opinion  that  it  was  then  iis 
the  room,  they  ought  to  find  for  the  will  generally. 

(I)  Vide  ^mory  t.  Feilowea,  5  Masi.  Sep,  219.— Aw.  Eo. 

WUnniBeM  to  mU,  &c. 

(m)  In  MiutacfataeUt,  the  words  credible  vitnettei  in  the  Slat  of  1783,  c.  Si,  a.  2^ 
toost  be  coDstrof  d  to  mean  competent  tntnetses,  and  who  were  to  at  the  tone  of 


ttier  part  of  this  work,  when  speaking  of  interested  witnesses,  to  Ch.Xiv.s.  8. 
remark  the  difference  of  opinion  which  prevailed  between  Lord  ^J^^^^^Jl' 
Chief  Justice  Lek  and  Lord  Mansfield  on  this  point,  and  to    witneuet. 
mention  the  Act  of  Parliament  which  had  been  made  in  conse-  ■ 

quence  of  the  decision  of  the  case  of  Amtey  ▼.  Dowsing,  That 
Statute  has  provided  for  some  cases;  but,  in  such  as  are  not  with- 
in its  express  provisions,  it  seems  still  doubtful  whether  wit- 
nesses, interested  at  the  time  of  the  attestation,  can  be  made 
good  by  a  subsequent  release  :(1)  and  it  is  clearly  settled,  that  (0  See  Hud- 
if  either  of  the  witnesses  be  infamous  at  the  time  of  subscription,  4  Born.  Eeci. 
the  will  is  not  properly  cxecuted.(2)  pSwen».*ut 

To  conclude,  it  appears  from  the  foregoing  cases,  that,  to  prove  of  Devisees, 
a  will  properly  executed,  within  the  Statute  of  Frauds,  it  must  ^^'  ^^' 
appear  to  have  been  executed  by  the  testator,  or  some  person  W  Pendoek 
for  him ;  and  to  have  been  attested  by  three  credible  witnesses,  ktmierv!^ 
either  at  the  same  or  different  times ;  that  the  witnesses  sub-  MaeUnder,  2 
scribed  their  names  in  the  presence  of  the  testator,  and  that  they 
all  saw  the  same  instrument  executed* 


stgntog  u  witneises.    Ornery  v.  FeUowet^  5  Mau,  Rep.  219.  Sean  ? .  DUUngham 
H  al  IS  Do,  358. 

Where  there  whs  a  derise  to  •  loeietj  incorporated  for  pioaa  and  ebaritable  par- 
poses,  the  members  of  the  sooiety,  (being  mere  trustees  to  coofej  the  testator's 
bottotj  to  the  objects  of  the  instil utioo,)  were  held  competent  witnesses  to  prove 
the  sanitT  of  the  testator  when  he  made  his  will.  Aluon  t.  Thatcher  etoLT  Mut, 

A  witness  to  a  will  is  competent  to  prove  its  ezeeation,  although  the  wife  be  a 
devisee  of  real  estate  in  the  will,  if  he  and  his  wife  join  in  t  release  of  their  interest 
under  it.  Shaffers.  Corbett,  3  ff.  &  Mffen.  Hep.  513. 

In  Ketvhteky^  a  witness  to  a  will,  who  holds  a  covenant  of  warrantj  from  the  tes- 
tator, stands  indifferent 'between  the  heir  and  devisee.  Thati^tton  v.  Shnemon^ 
1  Bibb'9  Rep.  401. 

In  Teimeuee^  by  Act  of  the  liegtolatore,  children  of  a  testator  are  competent 
witnesses  to  a  will,  provided  none  of  the  lands  of  the  testator  are  devised  to  them. 
Men  V.  Alien ^  2  Term  Rep.  172. 

In  Conueelicut,  the  wife  of  an  executor  was  held  to  be  a  competent  witness  to 
a  will,  be  having  no  interest  but  a  trast  in  the  estate.  Rowley  v.  Rrcmtf  1  i?oo^f 
Rep.  494. 

The  Judge  of  tlie  Probate  is  a  good  witness.  MLean  v.  Ramard,  ibid,  462. 
£r  parte  case  of  Ford,  2  Rootle  Rep.  232.  * 

But  a  legatee  is  not  a  competent  witness,  ^torr  v.  ^larr,  2  Rootle  Rep,  303. 

The  inhabitants  of  an  incorporated  society,  to  whom  property  is  devised,  for  the 
•npport  of  a  school  are  competent  witnecses  to  attest  a  wQI.  CormoeU  v.  Ithem, 
1  Jkife  Rep.  35. 

If  a  witness  be  incompetent  at  the  time  of  attestatioa,  he  cannot  become  compe- 
tent afterwards  by  release,  Itc.  so  as  to  support  the  will.  ComweU  ▼.  AAeM, ibid- 
41,  n. 

By  a  Statate  of  A/ho  York,  similar  to  25  Oeo.  2,  if  eHher  hosband  or  wife  be  a 
witoesf  to  a  will,  containing  a  devise  or  legacy  to  the  other,  it  is  void,  and  they  can- 


ACTIONS  BY  AND  AGAINST 

Part.  n.        To  prore  these  bets  the  original  will  shotld  be  produced, 

^^  wuT^®^^*  at  leaat,  of  the  auhacribiag  witnesses,  if  Hving,  be  callec 

'     If  he  can  prove  the  due  execution  by  the  testator,  in  the 

LoagTord  V.    ieuce  of  himself  and  the  other  witnesses,  and  their  subscrlf 

^re,  IP.     ill  the  presence  of  the  testator,  there  will  not,  anless  in  c 

where  the  will  is  disputed,  be  any  occasion  to  call  the  ot 

But  when  the  will  is  disputed,  the  devisee  should  call  all 

subscribing  witnesses,  and  if  they  deny  the  due  execatioi 

the  sanity  of  the  testator,  he  will  then  he  at  liberty  to 

(I)  Tide  Bui.  other  witBesses.(l) 

Lowe  ^\a*  When  it  becomes  necessary  to  prove  die  will  after  the  c 
M;  1  BiMk.  of  all  the  subscribing  witnesses,  their  hand-writings  shoul 
utie  dm?^  proved ;  and,  in  such  case,  unless  there  be  some  strong  cin 
AiMEMKiero.  stances  to  shew  the  contrary,  the  presumption  is,  that  it 
BonvSMi.  ^^^T  executed ;  and  even  where  the  form  of  attestation  has 
been  strictly  pursued,  the  presumption  will,  nevertheless, 
Jamety'co-^'  vaal«(o)  Thus,  in  two  cases,(2)  where,  after  the  death  of  al 
Cr^'  ^^i;  witnesses,  the  attestation  appeared  to  be  '*  signed,  sealed,  ] 
iet,4Stni.  *  lished,  and  declared,  by  the  testatrix,  as  her  last  will  andti 
11^*  ment,  in  the  presence  of  us  ,^^  and  it  was  objected, 

it  did  not  appear  that  the  witnesses  subscribed  in  the  pres 


pot  be«ome;oompeteiit  witnetiet.  Jackson  ex  d.  Cooder  ? .  ff9odi,  1  Mat. 
163.  JacHm  ex.  d.  Beach  t.  Durhnd,  S  De,  S14. 

And  the  witne«  eaimot  oouTej  uny  right  to  another.  Jackeen  exd,Da 
et  al.  T.  Dermieion,  4  Jokne.  Rep,  311 . 

In  J/&n  Jereey,  an  exeeotor  wat  held  to  be  a  eompotent  vitneii  to  s  will,  t 
he  take  an  interest  under  it.  Derm  ex  d.  Snedeker  t.  jSlen^  Penning.  Btp.K 

On  the  trial  of  a  feigned  iane  of  devitavit  vel  men,  the  declanlioni  of  a  d 
not  partj  to  the  Mut,  eannot  be  reeeiTod  to  invalidate  the  iriatroment  let  op  i 
viU.  Bavard  et  ux.  t.  Wallace  etal.A  Serg.  U  R,  Hep.  409. 

A  witnen  to  a  will,  vill  be  held  eonpetent,  thoogh  he  deolare  i  legief  I 
bequeathed  was  for  hia  benefit,  and  to  render  him  ineompetent,  there  must  l» 
proof  than  bit  declaration.  Rogere  t.  BrUey^  1  Jioyv.  Bep.  856. 

M^bere  aU  the  vitneatet  to  a  will  are  legatees,  they  are  not  eompeteot,  a 
release  be  cxeeaied  by  the  ono  oflering  liiinielf  as  a  witneH.  iXdbfm  v. 
2  Bay^t  Bep.  448. 

Bnt  if  a  witness  to  ^  wltt  be  ditnUeretied  at  tlte  time  of  executing  the  xa 
interetted  when  preduced  as  a  witiiees,  he  eannot  be  admitted.  Bampton  v 
land,  8  Bdyw.  Bep.  147.— Am  Ed. 

(n)  Probate  may  be  granted  of  a  copy  of  a  will  where  the  ocigiml  ttooo^  I 
dtteed.  Bdppy  ▼.  Will,  4  Bibb's  Bep-  553.— Am.  Ed. 

(o)  Thiity  years  possession  by  virtue  of  a  will,  is  presomptire  eTideoM 
doe  execution,  but  such  time  must  be  computed  from  the  time  of  the  teslslor^ 
Jackson  ex  d.  Burhans  ▼.  Blanskant  3  Jo/m$.  Bep.  392.  Et  Tide  Jdcktoi 
Vof^  Dusen  ?.  Van  Dusen,  5  Bo,  144.— Ah.  Ed. 


HEIRS  AND  DEVISEES.  ggg 

of  the  testatrix;  this  fact  was  left  to  the  jurj,  and  they  fouiid«ch.Xlv.t.s. 
under  the  direction  of  the  Court,  that  the  witnesses  did  so  sub-     In'^nh^. 
cribe,  and  that  the  will  was  properly  executed.  — — 


SECTION  IIL 

Of  etndence  by  the  heir  to  dtfeat  the  witt» 

To  defeat  the  will  the  heir-at-law  may  prove  that  it  is  a  for-     Seet.  Sw 
gery ;  that  the  testator  was  insane*  or  under  influenoe  or  co-^tJattheViii. 
ercion ;  or,  that  if  it  were  once  a  legal  or  valid  instrument.  ..^.i... 
its  operation  has  been  destroyed  by  a  subsequent  act  of  the 
testator.(/>) 

As  to  the  objection  on  account  of  forgery,  the  fact  will,  in  a 
great  measure,  depend  on  the  veracity  of  die  subscribing  wit- 
nesses, and  on  the  hand- writing  of  the  testator.  Any  circum- 
stances, therefore,  which  go  to  impeach  the  credit  of  the  wit- 
nesses, or  to  shew  that  the  signature,  purporting  to  be  the  name 
of  the  testator,  is  not  of  his  hand- writing,  will  be  proper  to  be 
adduced  in  evidence.    We  have  before  had  occasion  to  consider 


{p)  The  tettator  may  be  proved  to  haye  been  nnder  darev,  bat  the  deolantion 
of  the  tettator  tu  that  efieet,  made  after  the  exeeatioD  of  the  will,  caaoot  be  re- 
ceived. Jaeh9on  ex  d,  Coe  ft  al.f,  Kon^jfert  8  Mm.  Rep.  St. 

The  fact  that  the  testator  wrote  the  will,  altogether  (d  hie  own  hand-writing,  is 
prima  facie  evidence  of  his  being  Mine,  and  throws  the  enueprobamU  of  insamty  on 
the  other  side.  Temple  v.  Temple^  XB.U  Munf.  Mep.  476. 

In  such  a  case  evidence  that  the  testator'^  intellects  were  gr^tlj  impaired  bj  the 
use  of  opium  and  ardent  spirits,  and  in  consequence  thereof  he  wu^requentlj  bea- 
pable  of  business,  is  not  sufficient  to  repel  the  presoniption  of  •anity  at  the  time  the 
urill  was  executed,  itnd. 

Grammatical  inaccuracies,  ignoraaee  on  pointa  of  law,  an  omissioa  of  pnrt  of  tei- 
tatator^  property,  wiU  not  of  themselves  Tiliate  a  will,  ibid. 

The  presumption  is  always  in  fiivour  of  mental  capacity  \  and  he  who  aUeges  the 
contrary,  (br  the  purpose  of  invalidating  the  deed  or  will,  most  prove  it  Lee,  ef 
Hoge  ▼.  Fieher  etal.l  Petert'  Rep.  ISS.  JRmhch  ?.  JPabner,  1  Rep.  Cenet,  Ct. 
S.  Car.  925.    Et  vide  Turner  v.  TWner,  1  UtuWn  Rep.  109. 

Drunkenness  merely  ^t'lse/^,  is  no  Ibgal  exception  to  thcTalidity  of  a  will,  unless 
it  absolutely  disables  the  party  from  disposing  of  hit  estate  with  intell^eoce  and  ran- 
son.    PerTxATXB  J.  Starrett  t.  JDeuglate,  2  Teatee^  Rep.  46. 

A  man  has  a  right  by  fair  argument  or  persuasion,  to  induce  another  to  make  a 
viU,  and  CTen  to  make  it  in  his  own  favour.  MiUer  etoLr,  MiBer,  S  Sery^.  &  R. 
Rep969.  Rambler  et  al.  r.  Tryonet  al.  7 Do.  90. 

The  failure  qf  the  inducement  to  a  legacy  does  not  invalidate  it,  unless  it  be 
founded  on  fraud  or  gross  misrepreaentation.  Tcq/hr  v.  Jamee^  4  Dettouf .  Rep.  11 . 


Og^  ACTIONS  BY  AND  AGAINST 

Ptort  n.     ^^^  ^^^  comparison  of  this  signature,  with  other  writings  of  the 
haukj.     testator  is  admissible. 

— ^— ^—     Insanity  may  be  of  three  kinds,  idiotcy,  fatuity,  and  madness, 
or  lunacy.(9) 

Ruh.  N.  B.  ^  perfect  idiot,  or  natural  bom  fool,  viz.  one  who  could  noTer 
tell  his  parents,  or  his  age,  or  who  is  not  able  to  count  a  small 
sura  of  money,  or  transact  the  like  common  matters,  ia  totally 
incapable  of  making  a  will ;  and  so  notorious  must  this  defect 
be,  Aat  it  is  hardly  possible  to  suppose  the  case  of  an  attempt 
to  set  up  a  will  as  made  by  a  person  of  this  description.(r) 


A  vUl  is  not  T«lid  aole as  the  tesUtor  knew  at  the  time  of  ezecotsog  k,  that  it 
wu  hie  will.  Swett  etdLr,  Boardman^  1  Mmm.  Hep.  85S. 

The  beqaeet  of  an  article  of  property  whiob  does  not  belong  to  him  'm^  9k  oMat, 
only  an  incident  from  which  to  preaome  iruanUy,  and  ought  not  to  pcevail  aguoat 
positive  tealimony ,  ahewing  his  competency  to  make  a  will  at  the  time  in  qnc^m. 
Marks  r.  Bryant,  iH.^  Munf.  Bep.  91 . 

An  administrator  may  shew  the  intanity  of  the  teatalor  m  avoidanee  of  coatraei% 
besides  the  execution  of  a  will.  LaxeU  v.  Puodek  etal,l  Tyl.  B^.  247. 

A  devise  by  a  wife  to  her  huibaiid,  is  void,  ^danu  v.  KeUogg,  JDrb,  JBc^.  19S^ 
438.  S.  P.  Fitch  r.  Brainerd,  2  Day's  Bep,  163. 

Bot  where  the  estate  of  the  wife  was  only  an  equitable  interest,  it  was  held  she 
could,  during  coverture,  make  an  apptrintment,  in  the  nature  of  a  will,  this  power 
being  given  to  her  by  the  husband  in  the  marriage  articles.  Bamet^  Its.  v.  hnmm, 
et  at.  S  BalL  Bep,  199.  .S.  C.  by  name  of  J3arfie«'  ks,  v.  JSorf,  1  Teates^  Btp.  S21. 

Evidence  is  admissible  of  the  declarations  of  the  tesrator,  made  at  any  Imiff  anb- 
seqoent  to  I  he  execution  of  the  will,  tending  to  shew  that  the  testator  beiitved  the 
conunu  of  the  wiU  to  be  difTcreot  from  what  they  really  are.  Red  v.  Bai,  1 
HstwkUBep,  248.— Ak.  Ed. 

{q)  The  tuhscribing  witnesses  to  a  will  may  testify  their  opinion  of  the  mxmbi  of 
the  testator:  ether  witnesses  may  testily yiicte  from  which  the  Court  and  joiy  may 
form  an  opinion  whether  the  testator  was  compos  or  not.  Pools  v.  Bichardson, 
3  Mass,  Bep,  330. 

Other  witnesses  may  testify  to  the  appearance  of  the  testator,  and  to  partieolar 
factSj  from  which  the  state  of  his  mind  may  be  inferred  ;  but  they  will  not  be  per- 
mitted to  testi%  to  their  opinion  oi<  judgment  merely  of  his  sanity,  witboQt  ataung 
the  fiiets,  from  which  they  draw  their  conclosions.  iUd,  Buckminster  etoLw,  Per- 
ry, 4  Ho.  593.  ffathorn  et  at,  v.  JEng  exr.  8  Do,  371.  Sed  vide  Collins  v.  EBi^, 
1  Bar,  ^  Johns.  Bep.  1. 

An  attesting  witness  may  be  offered  to  disprove  the  sanity  of  the  testator.  Aai;^ 
ton  V.  Garland, «  ffayw.  Bep.  147. 

The  witneues  to  a  will  are  called  not  only  to  attest  the  fact  of  signing,  but  alan 
to  determine  the  capacity  of  the  testator,  whether  he  was  sane  or  insane  at  the  !■""» 
of  executing  such  will.  Bigyroard  v.  Bazard^i  Bay\  Bep.  335. 

But  an  executor  is  not  a  competent  witness  to  prove  the  sanUy  of  the  teatalor. 
Eayden  v.  Loonds,  1  Boot's  Bep.  350.— Av.  Ed. 

Cr)  On  the  trial  of  the  validity  of  a  will  impeached  on  the  ground  of  imbedUty 
of  the  testator  from  childhood  to  death,  the  opinion  of  other  witnessps  thai?  those 
who  attested  the  will,  who  knew  him  during  that  time  without  sutiog  any  facts,  is 
not  admissible,  bot  when  they  state  facts  as  the  ground  of  the  opinion,  it  is  good  evt- 
denoe.  Bambkr  et  oL  r.  Trywt  et  al,  7  Serf,  U  B.  Bep.  90.—Aii.  E». 
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ported  80  to  have  rnled.d)  But  in  a  subsequent  case,(2)  Lord  Ch.xiv.  1.3. 
Hardwioke.  though  he  inclined  to  think  this  would  be  suffi-  ^'^[^"^toJ.^^ 
cient,  said  it  was  a  point  proper  to  be  determined  at  law ;  and,  _. 

in  a  still  later  case,(3)^the  Court  of  Common  Pleas  declared  an(i)  Warnford 
opinion  to  the  contrary^  but  no  formal  judgment  was  given  ^^gg^^g^^' 
the  points 

The  will  is  directed  to  be  attested  by  at  least  three  witnes- ^*)^^,|.^ 
ses;  but  considerable  doubt  seems  to  have  been  entertained  how  SAck.  i76. 
far  it  is  necessary  for  the  testator  to  publish  the  will  to  them  atpaUimtlDD 
the  time  of  the  execution;  Lord  Hardwioke,  in  Boas  v.  £u^.  of  will. 
er,(4)  considered  it  to  be  necessary »« and  mentioned  the  case  of /s^  \\^ 
the  will  of  Mr.  ffindham  of  Clearwell,  where  his  Lordship  said  |'"»*^  '^-^, 

A\  1.^1  •       .  .     •  •  .1  .11  .     Evans,!  Will. 

there  was  no  doubt  of  the  testator  having  executed  the  will  in  313. 
the  presence  of  three  witnesses,  or,  of  their  having  attested  i*  JJ^,"^**  smiSl* 
in  his  presence;  which,  he  observed,  shewed  that  publication iVes.jun.  11. 
was,  in  the  eye  of  the  law,  an  essential  part  of  the  execution  of  r^>  3  ^,,^ 
a  will,  and  not  a  mere  matter  of  form*  But  in  subsequent  cases  156. 
where  the  point  has  arisen,  this  seems  to  have  been  considered 
as  proved  by  the  very  fact  of  attestation  by  the  witnesses ;  for, 
in  the  first  place,  it  has  been  holden  tiiat  a  delivery  as  a  deed 
is  a  sufficient  publication  ;(5)  and  even  where  the  testator  re^ts^sVin. 
presented  it  to  the  witnesses  to  be  a  deed,  and  the  attestation  jy/'  ^^>i^^- 
was  "  sealed  and  delivered,"(6)  the  will  was  holden  to  be  duly         . 
published ;  and  in  another  case,(r)  tried  before  Mr.  Justice  De-  i.  jaekmnl^'^ 
KisoN,  at  Lincoln,  where  the  testator  told  the  witness  *'  to  <aic *Jarn**Ecci. 
notice,*  and  then  signed  the  paper  and  shewed  them  where  to       ' 
write  their  names  as  witnesses,  without  saying  what  the  instru-(^l^|[j||» 
ment  was;  this  was  also  holden  by  the  Judge  to  be  a  sufficient  exe-  bid.  117.' 
cution ;  and  a  similar  decision  was  made  by  Lord  Chief  Justice 
Trevor,  in  the  case  of  Ptatt  v.  Ougly,  which  I  shall  presently 
have  occasion  to  cite  more  at  large  for  another  purpo8e.(/) 

But  the  doubt  in  most  of  the  cases  which  have  arisen  on  this  AUe|rtatioQ  hj 
clause  of  the  Act  of  Parliament,  has  been,  what  shall  be  a  suf-    ^*^^*^- 
ficient  atieaiaiion  by  the  witnesses.  W  Hftrrixn 

First,  it  has  been  determined,  that  though  the  witnesses  must  g Vetyj!!!^?' 
all  sign  their  names,  or,  in  case  they  are  illiterate,  make  their  J*^  f^^^^oJ" 
marks,(8)  as  witnesses  in  the  presence  of  the  testator,  yet  that       '  . ' 
they  not  do  so  in  the  presence  of  each  other  ;(9)  and,  therefore,^,  ^J^^^ 
where  the  testator,  having  executed  his  will  in  the  presence  of  two  ^}^^  ^  ^«*' 
persons,  who  subscribed  their  names  as  witnesses  in  his  pre-  oraywivv. 

Atkinion, 
— SVez.45i. 

(/)  The  eieeotion  of  •  eodieil  if  an  implied  refoeatioo  of  a  will.   Vunlap  ei ^1^^  ^[^^^ 
aL  ?.  Dunlap  etal,^  Demma,  Bep,  905.-«AV.  Ed.  g  x\k,  irV. 
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Pm  IL  are  more  accustomed  to  act  from  their  own  whim  ud  capnce 
''''*°''^'  than  from  the  Buggeatioos  of  others.  The  foUoving  obaervatioDS 
of  Lord  Thurlow,  in  the  •Sttotaty  Oeneral  ▼.  Pamthtr,  will  be 
Cu.  wo.  found  applicable  to  moat  ones  of  this  description :  "  There  caa 
be  (saja  his  Lordship]  no  difGcultj'  in  sajing,  that  ifa  mind  he 
poBsessed  of  itself,  and  that  at  the  period  of  time  aucb  mind  act- 
ed, that  it  ought  to  act  efficiently.  But  this  role  goes  very  lit- 
tle way  towards  that  point  which  is  necessary  to-the  present 
subject;  for  though  it  be  true,  that  a  mind  in  such  possesuon  of 
itself  ought  when  acting  to  act  efficieotly.yetitis  extremely  dif- 
ficult to  lay  down,  with  tolerable  precision,  the  rules  by  which 
such  state  of  mind  can  be  tried. 

"  The  course  of  procedure  for  the  purpose  of  trying  the  at^e 
of  any  party's  mind,  allows  of  rules.  If  derangement  be  alleged, 
it  is  clearly  incumbent  on  the  party  alleging  it  to  prove  such  de- 
rangement If  such  derangement  be  proved,  or  be  admitted  to 
have  existed  at  any  particular  period,  b'lt  a  lucid  interral  be 
alleged  to  have  prevailed  at  the  period  particularly  referred  to, 
tiien  the  burthen  of  proof  attaches  on  the  party  alleging  aach  lu- 
cid interval ;  who  must  shew  sanity  and  competence  at  the  pe- 
riod when  the  act  was  done,  and  to  which  the  lucid  interval 
refers ;  and  it  certainly  is  of  equal  importance  that  the  evi- 
dence in  support  of  the  allegation  of  a  lucid  interval,  after  de- 
rangement at  any  period  has  been  established,  sboild  be  as 
strong  and  as  demonstrative  of  such  fact,  as  where  the  object  of 
the  proof  is  to  establish  derangement.  The  evtdeace  in  a«ch 
case,  applying  to  stated  intervals,  ought  to  go  to  the  ttaU  and 
habit  of  the  person,  and  not  to  the  accidental  intervievr  of  aay 
individual ;  or  to  the  degree  of  self-possession  in  any  particular 
act;  for  from  an  act  with  reference  to  certain  circumBtaoces, 
and  which  does  not  of  itself  mark  the  restriction  of  that  mind, 
which  is  deemed  necessary  in  general  to  the  disposition  and 
management  of  affairs,  it  were  certainly  extremely  dangerous  to 
draw  a  conclusion  so  general,  aa  that  the  party,  who  had  con- 
fessedly before  laboured  under  a  mental  derangement,  waa  ca- 
pable of  doing  acts  binding  on  himself  and  others." 

This  doctrine  of  Lord  Thublow,  however,  does  not  seem  to 
havh  met  with  the  full  assent  of  others  who  have  had  occauen 
mmbS/'  *"  consider  the  subject,(l)  In  the  case  of  WluU  v.  Dnv^lf.) 
hiiil,  tiv«.  in  the  Ecclesiastical  Court,  Sir  Jouh  Niohol  observed,  that 
though  it  was  scarcely  possible  to  be  too  strongly  impreaaed  with 
(S)  White  V.  tiie  great  degree  of  caotion  necessary  to  be  observed  in  exaHtin- 
Fhu.  IS.        '''S  ^^  proof  of  a  lucid  inteiTal,  yet  the  law  reci^iaed  acts 
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done  during  such  an  interval  as  valid^  and  that  **ihe  law  ninttch.xiv.t.3. 
not  be  defeated  by  any  overstrained  demands  of  the  proof  of  ^"**'^*'y* 
the  fact"  In  a  former  Ga8e,(1)  which  had  come  before  Sir  W.  """"""T* 
Wthhe,  who  was  a  very  able  Judge  in  the  Prerogative  Court,  ^Vcarm-IJIh/ 
he  observed,  that  **  the  strongest  and  best  proof  that  could  arise  ^*^^  ^  P^^- 
as  to  a  lucid  interval,  was  that  which  arose  from  the  act  itself; 
thai  he  considered  as  the  thing  first  to  be  examined ;  and  if 
it  could  be  proved  and  established,  that  it  was  a  rational  act  ra- 
tionally done,  the  whole  case  was  proved."  Sir  William  then 
cited  a  passage  from  SwifUmme,  wherein  it  is  said,  that  '*  if  a 
lunatic  person,  or  one  that  is  beside  himself  at  times,  but  not 
continually,  makes  his  testament,  and  it  is  not  known  whether 
the  same  were  made  while  he  was  of  sound  mind  and  memory  or 
not,  then,  in  case  the  testament  be  so  conceived  as  thereby  no 
argument  of  frenzy  or  folly  can  be  gathered,  it  is  to  be  presum- 
ed that  the  same  was  made  during  the  time  of  his  calm  and 
clear  intermissions ;  yea,  (he  adds,)  although  it  cannot  be  prov- 
ed, that  the  testator  used  to  have  any  clear  and  quiet  intermis- 
sion at  all,  yet,  nevertheless,  I  suppose  that  if  the  testament  be 
wisely  and  orderly  framed,  the  same  ought  to  be  accepted  for  a 
lawful  testament"  Having  made  this  quotation.  Sir  William 
then,  in  some  measure,  limits  the  generality  of  his  former  posi- 
tion, by  saying,  *'  Undoubtedly,  there  must  be  a  complete  and 
absolute  proof  that  the  party  who  had  so  framed  it  did  it  Mrithout 
any  assistance ;"  but  adds,  **  If  the  fact  be  so,  that  he  has  done 
*  without  assistance  as  rational  an  act  as  can  be,  what  then  is  more 
to  be  proved  I  do  not  know,  unless  it  can  be  shewn  by  any  au- 
tiiority  or  law  what  the  length  of  the  lucid  interval  is  to  be,  whe- 
ther an  hour,  a  day,  or  a  month.  I  know  of  no  such  law  as  that; 
all  that  is  wanting  is,  that  it  should  be  of  sufficient  length  to 
do  the  rational  act  intended.  I  look  upon  it,  if  you  are  able  to 
establish  the  fact  that  the  act  done  is  perfectly  proper,  and  that 
the  party  who  is  alleged  to  have  done  it  was  free  from  the  dis- 
order at  the  time,  that  is  completely  sufficient" 

Perhaps,  at  last,  the  difference  between  these  learned  persons 
may  have  been  more  in  words  than  substance.  The  9tat€  and 
habit  of  sober  thinking,  required  by  Lord  Thurlow,  may  be 
evinced  in  some  degree  by  the  propriety  and  discretion  of  the 
act  on  which  the  testator's  mind  was  employed  ;  and  if,  as  in  the 
case  first  put  by  Swinburne,  the  testator  was  only  beside  him- 
self at  times,  and  it  was  not  known  otherwise  than  by  the  in- 
strument itself  whether  he  made  it  while  of  sound  mind  or  not, 
the  instrument  would  be  one  criterion  by  which  the  stata  of  the 
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the  execution  of  such  second  will,  it  does  not  operate  as  a  devise  ch.  xrv.  •.$. 
of  the  land,  it  will  not  have  the  effect  of  revoking  the  former     Acioai 
will ;  and,  therefore,  where  the  second  will  was  executed  by  the 
testator,  in  the  presence  of  three  wituesses,  but  they  did  not 
sign  their  names  in  his  preBence,(l)  it  was  holden,  that  this  did(i)Esgie«toiie 
not  operate  to  cancel  the  first  will ;  Ibr  there  did  not  appear  toT'shoV.^so. 
beany  intention  of  the  testator  to  revoke  his  will,  wiUiout  <^t^^g^-^ 
the  same  time   making  another  disposition  of  his  property  ;v.'T7rer, 
and,  as  the  whole  of  his  intention  could  not  take  eSect,  the  ^  ^-  ^*  ^^' 
act  done  by  him  was  considered  as  a  nullity,  and  the  old  will 
remained. 

The  second  mode  of  cancellation,  viz.  the  declaration  of  his  Vide  i  P. 
intention  to  do  so,  by  wriimgf  signed  in  the  presence  of  three  ^^Q^^i^ ««!. 
or  more  witnesses,  which  writing  is  not  in  itself  intended  toi^<^(^*) 
operate  as  a  will,  does  not,  according  to  the  opinion  of  Lord 
CowpBR,  require  this  formality  of  the  subscribing  witnesses 
signing  in  the  presence  of  the  testator ;  for  this  depends  on  the 
6th  section  of  the  Statute  only,  which  barely  requires  that  the 
writing  shall  be  so  signed  by  the  testator ;  whereas,  when  that 
section  speaks  of  a  will,  such  a  will  is  intended  as  is  required 
by  the  preceding  section  of  the  Act    And  on  the  other  hand, 
the  words  **  signed  in  the  presence  of  three  or  four  witnesses,"  Ante,  58S. 
referring  to  the  words  olAer  writings  and  not  to  the  word  uriU, 
which,  as  we  have  seen  before,  may  be  good  without  being 
Hgned  in  the  witnesses  presence ;  a  will  property  executed,  tak- 
ing effect  as  such,  operates  as  a  revocation  though  not  signed  by 
the  testator  in  the  presence  of  the  witnesses.(d)  (S)  VideRoU 

Lastly,  a  will  may  be  shewn  to  be  destroyed  by  its  having  j^J^'^'^'g^^ 
been  burned,  cancelled,  torn,  or  obliterated,  though  no  other  in-  Kiiitv  Smith, 
strument  has  been  made  by  the  testator.    But  it  must  appear  ^^"7^^^' 
in  proof  that  such  burning,  &c«  was  done  animo  revocandh  for4Vrs.jaii.ii.  \ 

the  act  is  only  considered  as  a  symbol  of  the  intention ;  and, 
therefore,  if  a  man  were  to  throw  ink,  instead  of  sand,  on  his 
will,  it  would  not  be  an  obliteration  within  this  clause  of  the 
Act.(3)  So,  if  having  two  wills  of  different  dates  by  him,  he  (3)  PirLoni 
should  direct  the  former  to  be  cancelled,  and  through  mistake,  co^p,  59* 
the  person  to  whom  such  directions  were  given  should  cancel  Per  Lord 
the  latter,  this  would  be  no  revocation  of  such  latter  will.(«)  ^!!y^  ^- 

"III,  94o. 

(«)  Iq  Mamaehui§ti9,  m  will  roaj  be  reToked  hj  a  mbteqaent  will  or  «odieU, 
by  barning  or  eanecUing  Ure  ume,  by  beiof  toni  or  oblUertird  by  the  trtimtor,  or 
by  bis  direeUon  b  hii  preteDoe.    Avery  a  al,  7.  Pisdey,  4  Moit,  Rep,  460. 
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second  was  not  a  perfect  instrament,  and  never  afterwards  per-Cb.xrv.s.s. 
fected  such  second  will,  it  was  holden  that  the  first  was  not  re-  reVoSltloii. 
Toked.(l)    And  where  the  testator,  being  angry  with  one  of  the  .......... 

devisees,  began  to  tear  his  will  with  the  intention  of  destroying ri)  Hyde  v. 
it,  and  having  torn  it  in  four  pieces,  was  prevented  from  pro-  cL^^b^fioo. 
ceeding  further,  partly  by  the  efforts  of  a  by-stander,  who  held  short  drai. 
his  arms,  and  partly  by  the  entreaties  of  the  devisee,  and  then^*^"  ^-  ^ 
becoming  calm  put  by  the  several  pieces,  and  expressed  his  sa-  4t9. 
tisfiiction  that  no  material  part  of  the  will  had  been  injured,  it 
was  left  to  the  jury  to  say,  whether  he  had  completely  finished 
all  that  he  intended  to  do  for  the  purpose  of  destroying  the  will, 
and  the  jury  having  found  that  he  had  not,  the  Court  refused  to 
disturb  the  verdict(2)  <S)  Doe  dem. 

In  like  manner,  where  intending  to  add  new  trustees  and  be-  Pe^^s  B. 
quests,  the  testator  obliterated  the  name  of  one  trustee,  and  in-^  A.4S9. 
traduced  another,  without  altering  the  general  purposes  of  the 
trust,  but  did  not  republish  his  will,  so  as  to  give  eflScacy  to  it 
as  a  new  devise,  the  Court  were  inclined  to  be  of  opinion  that 
the  whole  will  remained  unaltered ;  but  they  determined,  that 
at  most  it  was  a  revocation  pro  ianio  only,  and  did  not  totally 
destroy  the  will.(S)  2^  JurfiT 

On  the  other  band,  if  it  plainly  appear  that  the  testator  in-  s  bm.  ts  Pui! 
tended  to  cancel  the  will,  and  did  any  act  towards  such  cancel-  ^^»  ^^- 
lation,  though  its  destruction  was  not  completed,  it  will  amount 
to  a  revocation ;  and,  therefore,  where  a  testator,  (having  often 
declared  himself  dissatisfied  with  his  will,)  being  in  bed  near 
the  fire,  ordered  a  person  who  was  in  the  room  to  fetch  it,  and, 
after  looking  at  it,  gave  it  a  rent,  and  threw  it  on  the  fire,  from 
whence  it  fell,  but  would  have  been  burned  had  not  the  person. 


ht  lott  or  mNlwd,  in  whwh  mm  parol  cvadeoee  it  admaMible  tt>  prove  iU  eooieoU . 
Jjtgare  ▼.  ^tA,  1  Ba^tBep,  4S4. 

Tlie  tettator  made  a  will  tberebfjr  expreMly  revoking  a  former  will,  and  after- 
wards dratrojred  hit  tobacqucnt  will  with  an  intention  tberebjr  to  give  efl«et  to  a 
tbrmer  will,  and  died  t  tlie  firat  wiU  was  beld  to  be  valid.  JUnginJetUr  v.  Ungin- 
fiuer,  Bardin*§  Rep,  119. 

The  teatalor  made  a  wiU  and  aabjoined  thereto  a  eodieil ;  he  afterwarda  made  a 
•eeond  will  and  annexed  np^tUaipt  to  it,  hj  whieh  be  "  rtvtked  dUfirwm'  wAZt" 
and  signed  tb€  p09ttcnpt  f  be  then  eaaeelled  the  Moond  will  bf  catting  hit  name 
«at  of  it,  hot  leaving  ^tputtcript  with  hte  name  m  it  i  thm  puhenpt  and  first  will 
were  (ireaerved  bf  the  tettator  and  (oand  after  hit  death ;  it  was  held  that  the  ^eK- 
ecnj^  to  the  aeeood  wiU  was  a  tobttantive  revoeation  of  the  first  will,  and  that  con- 
ctOing  the  first  wiU  did  not  neeeatariljr  eaaeel  the  ptUtripi  alto,  to  as  to  tet  ap  the 
first  as  the  wiU  or  the  testator.  AUte  v.  JMnos,  S  IT.  &  Alua/,  ib^.  50S. 

Parol  evideoeo  it  admissible  in  tneh  eaaet  to  shew  the  tituatioii  of  the  itatalor, 
and  the  qw  oniim  the  caiieelliog  wat  made.  iM, 
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The  ground  on  which  some  of  the  earlier  cases,  which  deter-ch.  Xrv.t.3. 
mined  this  alteration  of  circumstances  to  be  a  revocation,  pro-     ^"^^'^ 
ceeded,  was  an  implied  intention  in  the  testator  subsequent  to  . 
making  the  will  to  revoke  it ;  and  as  this  was  a  presumption  of  y;^^  ^^ 
law,  it  was  permitted  to  rebut  it  by  evidence  of  declarations  ^^Oi  Po- 
made by  the  testator,  which  shewed  a  contrary  intention;  but i^ff^^!''^ 
since  it  has  been  put  on  the  other  ground  of  a  condition  annex-  ^^* 
ed  to  the  will  at  the  time  of  making,  on  which  ground  alone 
the  revocation  in  favour  of  a  posthumous  child,  when  the  testa- 
tor did  not  know  of  his  wife's  pregnancy,  can  be  supported  ;  it 
may  be  much  doubted,  whether  such  evidence  can  be  received, 
in  the  case  of  a  will  of  lands.    In  the  last  case  which  came  be- VideSEMe, 
fore  the  Court,  the  Judges  cautiously  abstained  from  giving  any  ^^' 
opinion  on  this  point. 

A  will  may  also  be  shewn  to  be  revoked,  by  any  change  of 
the  testator's  estate  in  the  lands  devised,  as  if  he  take  a  new 
estate  in  them  after  making  the  will.    This  does  not  at  all  de»S**^lMMiM 
pend  on  any  intention  of  the  testator;  on  the  contrary,  where ^ii*>et<S^^ 
he  does  an  act  for  the  very  purpose  of  making  his  estate  more '^*''- 8«nj*« 
perfect,  and  his  will  more  firm,  yet,  if  by  that  act  he  acquires  a     ' 
new  estate,  his  will  is  revoked,  or  rather  never  operates  on  the 
estate  since  acquired,  any  more  than  it  would  on  any  lands  sub- 
sequently purchased.  In  these  cases  the  heir-at*law  must  prove 
the  alteration  of  the  estate  by  regular  evidence  of  the  different 
documents,  whereby  it  was  effected. 

Having  thus  shewn  how  a  will  may  be  proved  by  the  hetr-at-R^imbBtt- 
law  to  have  been  defeated,  it  will  be  proper,  before  we  close  the  ^ 
chapter,  to  say  a  few  words  on  the  nature  and  effect  of  repuUi* 
cation  ;  the  proof  of  which  will,  in  some  cases,  extend  the  opera- 
tion of  a  will  to  lands  not  otherwise  affected  by  it ;  and,  in 
others,  restore  its  powers  after  a  revocation,  provided  it  was  not 
actually  obliterated  or  destroyed.(t<) 

■■■■-■■■  ■    !■  ■  I  ■  «  ^11  —^——1^^ 

plied  revocation  oft  will.  If  the  tettitor  IwTe  not  tiooe  theae  CTenti  took  piMe  ra* 
puUitlked  hit  will,  or  tignified  an  tntention  that  it  thoald  tund.  WUcox  ▼.  Botiu, 
et  oL  I  WomH.  Rep,  175.    VMe  Terhy  ▼.  7erb}f^  S  CalPt  Rep.  334. 

CireamiUBeet  maj  be  prored  to  rebat  the  preaomption  of  an  implied  revoeatioo. 
ibid. 

In  Abr<ft  Corettia,  before  the  Aet  of  1108,  the  birth  of  a  ehOd  before  the  mak- 
ing of  a  will,  did  not  amoant  to  a  reYoeation  of  it   .M*  C»y  t.  3f  Cmf,  1  Jt^irphe^t 

Rep.ar. 

^bere  a  tnet  of  land  m  deviaed,  and  the  teatator  afti*r  the  making  of  the  wHI  aella 
ity  aueh  lalft  does  not  amount  to  a  revoeation  in  law,  ao  aa  to  prerent  the  probate  of 
the  will.  AfRainey  v.  Ciark,  1  Taifl  7.  Rep,  ^8.— Am.  Eo. 

RepMieaHon  o/wiB. 
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From  thU  rule,  which  requires  the  will  to  be  republished  Andch.Xfv.s.d. 
attested  in  the  same  manner  as  was  necessary  to  constitute  an  ^^|||^'^yi^ 
original  will,  it  follows,  that  all  parol  evidence  of  an  expressed  ' 

intention  that  the  will  should  stand,  is  inadmissible  in  this  case. 

There  is  a  distinction,  however,  to  be  made  between  a  will 
which  is  actually  and  formally  revoked,  and  one  which  is  only 
revoked  by  the  circumstance  of  another  will  being  subsequently 
made.    In  the  latter  case,  we  have  before  seen  that  the  new  will 
does  not  revoke  the  old  one,  unless  it  be  itself  a  perfect  instru<> 
ment ;  and,  on  the  same  principle  that  it  was  so  determined,  it 
has  been  also  holden,  that  if  a  man,  having  made  two  wills,  keep 
them  both  by  him  uncancelled*  and  afterwards  cancel  the  last, 
this  of  itself  operates  as  a  republication,  or  rather  as  a  restoration ^^.l^^ofj^^ 
of  the  old  will,  so  partially  and  conditionally  revoked,  withontv.  Giasio,  4 
any  formal  act  of  republicatron;(l)  but  had  the  first  will  been^""**  ^^^ 
actually  cancelled,  when  the  second  was  made,  the  subsequent (s)  B<aitoB« 
destruction  of  the  second  will  would  not,  of  itself,  have  >^^tored[|^  ^^' 
the  operation  of  the  first(£)  49. 


SECTION  IV. 

Of  the  evidence  in  an  action  against  an  heir  or  devisee^  on  the 

epecialty  of  hie  ancestor  or  testator, 

Thovoh  a  man's  executors  are  bound  for  all  debts  due  from  .  f^*^^, 
him,  yet  an  heir  is  only  bound  by  judgments  against  him,  or  debta  beir  on 
secured  by  recognisance  or  bond  under  seal,  in  which  the  heir  ia  "P*^'^7 
particularly  named.  — ^-^— 

I  do  not  deem  it  necessary  to  say  any  thing  here  respecting  the 
proceedings  on  a  judgment  obtained  against  the  ancestor,  or  re- 
cognisance entered  into  by  him,  further  than  that  the  proceeding 
being  rather  against  the  land  than  the  person  of  the  heir,  the 
principal  point  to  be  established,  on  a  scire  facias  against  the 
heir  or  terre-tenants,  will  be  the  seisin  of  the  ancestor  at  th^ 
time  of  or  subsequent  to  the  judgment  or  recognisance;  and  that 

•eMe  of  two  tobtcribinf  witncMet,  one  of  vhom  wu  differeot  from  the  two  wit* 
DctMi  to  the  will,  does  not  give  validity  to  the  wUl.  JhmU^  tt  tU.  ▼.  Dunktp  a  ai, 
A  DetoiiM.  Mep.  305.— Am.  Ed. 
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heir  of  j9.,  for  A  and  />.  being  both  seised  of  only  an  estate'Ch.Xiv.t.4. 
tail,  C.  took  the  estate  in  fee  immediately  from  his  father^l)        ^""^M^^St^ 

To  prove  seisin  and  descent,  the  fact  of  the  obligor  being  in    tpeeuitj. 
^•ssession,  or  receipt  of  rent,  and  that  the  defendant  socceeded  ■ 

him^  will  be  prima  fatit  evidence,  and  will  cast  the  burthen  onO)  >(Ulow  v. 
the  defendant  of  accounting  for  it  by  some  other  title*  is6.^°' 

This  he  may  do  by  shewing  that  the  obligor  had  mortgaged 
the  land  infeeJ^SL)  that  the  estate  was  eopyhold,(S)  that  the  ob-Peoion,2 
ligor  had  only  an  estate-tail,(4)  or  a  reversion  expectant  on  such  ^*^'  ^^' 
an  estate  in  another,(5)  which,  though  it  would  be  assets  should  (3)4Co.8S,a. 
the  estate-tail  become  extinct,  is  not  so  during  its  continuance, /^x  i  n^u 
the  tenant  in  tail  having  the  power  of  barring  it(6)    But  where  Ab.  969. 
the  obligor  is  seised  of  a  reversion  in  fee,  expectant  on  a  mere/5^  kuiow  v. 
I^€  estate  ;(7)*  or  where  there  is  a  mortgage  for  only  a  term  ofl^w,OmK 
jfeart,(8)  such  estates  are  considered  assets,  and  the  plaintiff 
will,  on  this  plea,  recover  in  his  action,  though  he  may  not  be  ^^]J|^"''  ^' 
able  to  obtain  execution,  at  law,  against  the  land  of  the  obligor,  cinrk,  % 
during  the  continuance  of  the  particular  estate  or  tenn.(9)     An^*^'  ^^* 
advowson  in  fee,  in  gross,  is  also  considered  as  assets,(10;  as  is  a  (7)  ibid, 
rent  in  fee  out  of  land  before  belonging  to  the  heir,  though  the  .g%  piunket 
rent  becomes  extinct  by  the  descent(ll>    Before  the  Statute  of  v.  Peoton, 
Frauds,  (22  Car.  2»  c.  3,)  estates ;>er  autre  w  were  not  consider-**  '  "'^'^' 
ed  as  assets ;  but,  by  that  Statute  (sect.  12,)  they  are  made  8o(9)VKieDoe 
when  they  descend  to  the  heir  as  special  occupant ;  the  Statute,  r!  Whunon.s 
however,  (sect.  11,)  provides  that  the  heir  in  such  case  shall '''•  ^P- ^• 
not,  by  reason  of  any  kind  of  plea,  be  chargeable  to  pay  the  con-  (\o)  Co.  Lit. 
demnation  out  of  his  own  estate,  but  execution  shall  be  sued  of ^^*'  ^' 
the  whole  estate  so  made  assets  in  his  hands  by  descent,  in  whose  (ii)  ibid, 
hands  soever  it  shall  come  after  the  writ  purchased,  in  the  same 
manner  as  it  is  to  be  at  and  by  the  common  law,  where  the  heir 
pleads  a  true  plea. 

Another  case  which  the  defendant  might  set  up  at  the  com- 
mon law  to  defeat  the  plaintiff's  demand*  and  which  will  still 
avail  him  in  an  action  against  him  as  heir,  is  where  the  obligor 
has  devised  to  him  an  estate  materially  different  from  that  which 
the  law  would  cast  upon  him :  as  where  the  devise  is  in  tail,(t2)  (^)  Plowd. 
or  two  daughters  as  joint-tenants  in  fee,  instead  of  leaving  them 
to  take  as  coparceners.(13)  But  if  the  devisee  take  the  same  es-  ^^)  ^^' 
tate  as  he  would  have  done  by  descent,  or  such  estate  subjected  491.' 


*  The  defendant  mi^t  plead  this  deieent  tpeeiallj,  and  then  at  the  eommoD  bw 
the  plaint  iir  etwild  onW  have  judgment  of  ataeta,  quando,  ^e,  Vid«  JPiBow  ▼.  Ro' 
den,  Carth.  1S9.  SmUh  ▼.  ^in^el,  2  /^.  Hatm,  714. 
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the  former  debt,  as  to  which  it  may  be  sufficient  to 'refer  to  ch.  xiv.  a.  4. 
observations  already  made  in  treating  of  actions  against  execu-  Action  H^»^ 
tors.  It  maj,  however,  be  here  observed,  that  as  a  judgment  not     deviseei. 
docketted  is  not  binding  on  heirs,  the  plaintiff  may,  in  case  the  — — 
defendant  pleads  a  judgment  outstanding  against  the  obligor 
reply  it  was  not  docketted.(l)  ili*«7iVi. 

Having  thus  considered  at  some  length  the  action  which  the&Pui'aor. 
common  law  gives  against  the  heir,  it  will  not  be  necessary  to 
be  very  minute  in  treating  of  the  action  given  by  the  Statute  of 
the  3  &  4  PFUL  ^  Ma.  c.  14,  which  was  made  to  extend  the  be- 
nefits of  that  action  to  cases  where  it  would  be  defeated  by  the 
devise  of  the  debtor. 

That  Statute  (sect.  2.)  makes  all  devises  or  appointments  of 
lands,  rents,  profits,  term,  or  charge  out  of  the  same,  whereof 
the  testator  is  seised  in  fee^simple,  in  possession,  reversion  or 
remainder,  or  has  power  to  -dispose  of  the  same  by  his  last  will 
and  testament,  fraudulent  and  void  as  against  bond  or  specialty 
creditors ;  and  (sect.  3.)  enacts,  that,  in  such  case,  every  such 
creditor  may  maintain  his  action  of  debt  on  his  bond  and  spe- 
cialty against  the  heir-oi'law  of  the  obligor,  and  his  devisee  or 
devistes  jointly;  and  that  the  devisee  or  devisees  shall  be  liable 
and  chargeable  for  a  false  plea  in  the  same  manner  as  any  heir- 
at-law  should  have  been  for  any  false  plea,  and  for  not  confess- 
ing the  lands  or  tenements  to  him  descended ;  and  (sect.  7.) 
that  the  devisee  shall  be  liable  in  the  same  manner  as  the  heir- 
at-law,  notwithstanding  the  lands  devised  to  him  shall  be  aliened 
before  the  action  brought. 

Devises  or  charge*  for  payment  of  any  real  or  just  debt  or 
debts,  or  any  portions  or  sums  of  money  for  children,  other  than 
the  heir-at-law,  according  to  or  in  pursuance  of  any  marriage 
contract  or  agreement  in  writing,  hmafidt  made  before  the  mar- 
riage, (by  sect  4.)  are  saved  and  declared  to  be  in  full  force« 

In  this  case,  we  have  seen  the  action  must  be  against  the 
heir  and  devisee  jointly  ;  and  on  an  action  so  framed,  anleas  the 
devisees  deny  the  devise,  the  plaintiff's  evidence  will  be  of  the 
same  nature  in  general  as  that  before  directed  in  the  case  of  an 
action  against  the  heir. 

In  the  construction  of  thia  Act  it  has  bean  holden,  that  an  es-  W  ^V^^^' 
tateper  autre  vie  is  within  it,(2)  and  that  the  proviso  contained  riiiing,s  kuL 
in  the  4th  section  operates  in  favour  of  all  devises  for  payment  ^^* 
of  debts,  though  out  of  the  rents  and  profits  only.(3)    In  case  of  (3)  ptanket 
such  devise  being  so  complicated  as  not  to  be  capable  of  ^11^  2*^*^2 
c^arried  into  effect,  a  Court  of  Equity  would  (as  in  many  of  the 
other  cases  before  mentioned)  grant  relief,  but  a  Court  of  l^^^^}^^^ 
could  not  take  notice  of  the  defect.(4}  s  Bro.  eii. 
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CHAP.  XV. 

»F  TBB  BTIDCNOB  IN  ACTIONS  AOAINST  OmOSKS  Of  tITSTICE. 

SECTION  I. 

JigavMt  Sherij^,  BaU^ffk,  and  Gaokr$, 

Fart  11.        Offiobrs  of  justice  are  often  lUUe  to  actions  for  irregular 

AeOooV     <^onduct  in  their  official  stations,  and  in  most  of  these  cases  the 

sgainttoffi.  evidence  materially  differs  from  that  in  actions  against  common 

"*^       persons.(a) 
"*'*""'''""*     If  tresfMiss  or  trover  be  brought  against  a  bailiff*  for  any  thing 
done  by  himself,  the  evidence  will  be  the  same  as  against  any 
other  person ;  bat  as  the  Sheriff  seldom  does  any  act  in  per- 


(a)  The  misUke  io  the  •ddUion  of  place  it  not  •  grouod  fiw  rattainii^  an  aetioa 
of  tretpasa  against  an  ofBcerwho  aerrea  ao  ezeeotion  itaaed  on  sooh  ja(%meot. 
Smith  ▼.  Bcmker^  1  Matt,  Rep.  76. 

If  a  Sheriff  having  seized  any  goods  on  an  execution  or  warmnt  af  diitreai,  tell 
them  without  gi? iog  the  ootiee  required  by  law,  he  is  a  trespaaaer  eb  nutfa,  and  as 
•uch  is  liable  to  the  o  vner  of  the  goods.  Purringien  ▼.  Lorinff,  7  Man,  Rep.  SSS. 
Windaw  v.  Aime,  ibid,  S9S. 

No  notion  will  lie  against  an  officer  for  not  retomiog  an  ezeeation  after  the  wtmt 
is  paid,  and  no  special  damage  alleged.  Idbrei  ▼.  ChiUk  I  JBaat't  Rep.  85i. 

If  the  Sheriff,  in  executing  a  writ  of  habere  fadae  poeteeuonem  against  a  man, 
tarn  the  wrong  person  out  of  possession,  the  Court  will  grant  relief,  anil  award  re- 
atitntion.    Ex  parte  Retftiettk,  1  Cainee*  Rep,  500. 

An  action  oftretpaee,  and  not  ca»e  lies  against  a  Sheriff  who  aervea  an  cxecntioa 
after  it  has  expired.  Vail  ▼.  Letrit  et  al,  ^Johne,  Rep.  450. 

Trespass  will  lie  against  the  Sheriff  for  the  act  of  his  deputy.  Eetee  ▼.  WSSuau, 
Cooke*§  Rep,  41d. 

An  action  en  the  caee^  (and  not  debt,)  vill  lie  against  a  Sheriff  for  not  paying  to 
landlord  a  year's  rent  due  from  hia  tenant,  against  whom  the  Sheriff  had  letkd  an 
execution.  Byrd  ▼.  Cecke^  I  Pfath,  Rep,  297.  S,  P.  Gvoenwr  t.  Edwwrdty  4 
Ribb'8  Rep.  219. 

An  action  of  otnim^nf  wiU  lie  against  a  Sheriff  for  the  amount  of  money  tcciairad 
on  an  exeevtion,  bat  the  tioirr,  ooght  to  be  soffieientiy  special  to  appnae  the  dcfiend- 
ant  of  the  nature  of  the  action.  OoerUm  et  tix.  v.  Budion  exr.  2  ffaeh.  Rep,  SSS. 
Aom  ▼.  JohrUf  2  Mtnf.  Rep,  272.  Chichetter  ▼.  Vaaa,  1  CaW*  Rep.  99. 

A  Sheriff  is  liable  to  the  action  of  the  party  at  common  law,  for  not  eze«atng 
and  retombg  the  prooeia  of  the  Coart. 

As  to  an  action  igunst  a  die^ty  by  bis  principal,  vide  Ralcemb'w,  Itmane^  i! 
CaJTe  R^.  483.  Rmald  v.  Rentkif  el  a/.  4  JEf.  &  Jktunf.  Rep,  461.— Ajk,  £». 
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SOD,  he  must  be  connected  with  the  bailiffr,  before  the  acts  of  the  Ch.  XV. ».  i. 
latter  can  be  evidence  to  charge  his  superior.    In  this  c&8e»  ^  T'^J'gH^^.^ 
therefore,  the  plaintiffmust  first  give  in  evidence  the  warrant  of   for  takiag 
the  defendant,  either  by  calling  the  bailiff  to  produce  it,  or  else      ^     *' 
bj  proving  that  it  has  been  returned  to  the  Sheriflfs  oflBce  ;  and 
then,  after  proving  notice  to  produce  it,  a  copj  or  parol  evidence 
may  be  given  of  iu*    To  obtain  this  evidence,  it  will  be  neces- 
sary to  serve  the  bailiff  with  a  subpoena  duces  ieeum^  or  common 
subpoena,  accompanied  with  a  notice,  as  well  as  to  give  notice 
to  the  Sheriff.    Proof  that  the  person  who  committed  the  tres- 
pass was  the  general  bailiff  of  the  defendant,  and  had  given  a 
bond  of  indemnity  to  him,  will  not  be  sufficient  to  connect  him 
with  the  particular  tran8action*(lX^)     The   foundation  being(i)Dnkev. 
thus  laid,  the  Sheriff  is  civilly  answerable  for  all  the  acU  of  his  7^^ .  B;,p.*ns. 
bailiff^  and  proof  that  he  seized  the  person  or  goods  of  ^,  under 
an  execution  against  B.  will  support  the  action  against  the  She- 
riff ;(2}  foi"  though  the  authority  has  not  been  strictly  followed  (S)SMdenoB 
by  the  bailiff,  yet  when  once  the  Sheriff  has  constituted  him  bai- ^'i^^^ggg. 
liff  for  that  particular  service,  he  is  civilly  answerable  for  all  Aflkworth 
trespasses  or  mistakes  committed  by  the  bailiff  in  the  supposed  dou^i.  |o.* 
or  pretended  execution  of  it(c) 


*  Tbit  la  Che  ooly  regular  cvideoee  of  »  warrant  1  but,  in  aoron  inttaneei,  wh«ra 
die  oriainal  writ  haa  been  pradaced,  tnd  tbe  nnme  of  the  officer  baa  been  endoraed 
tberooo  bj  n  peraoo  in  tbe  Sheriff^t  office,  thia  baa  been  deemed  aufficienL  See 
Bhch  T.  .frpAar,  Cvmp,  63 1  and  M*J^€il  v.  Perckard,  I  E$p.  263. 

Tbe  JVwi  Prtea  deeiaions  of  different  Jndgea  on  tbia  point,  bowe? er,  bave  been 
by  no  menna  unifimn ;  bot  nil  aeem  to  bave  agreed  Uiat  tbe  oanne  of  a  particular 
officer  being  endoraed  on  tbe  writ  ia  not  aofficient  proof  of  aocb  officer  having  been 
dolj  nathoriMd  to  act  ander  it  without  clenr  evidence  that  aoeh  endoraement  waa 
made  bf  the  under  Sheriff,  or  aomeperaon  ordinarily  employed  in  hit  office  to  grant 
warranta  or  writa,  and  br  the  porpoae  of  denoting  that  a  warrant  waa  grante<i  to  the 
officer  ao  nnaaed.  In  aome  of  the  caaea  tbe  point  baa  been  raised  on  an  offi«:«  copy 
of  the  writ  being  produced,  bot  it  aboold  aeem  that  ibit  8ecoa<Ur>  erideoc*:  could 
only  nriae  on  the  production  of  tbe  writ  itaelf,  when  the  hand  writing  itaelfcoold 
be  apohen  to.  The  reader  who  wiahea  to  consult  the  caara,  ia  referred  to  Mutin 
V.  BeUt  1  Stark.  4iS.  BtU  t.  Le^,  1  /Mr,  «16.  Jkhr^an  v.  Bndge9,  8  SUirk. 
314.  Ttaib^  T.  GoKfigne,  9  Stark.  90S.  UtU  t.  Shenfo/MiddUtex,  7  Tauni.  S. 

As  to  declarationa  or  aaknowledgmenu  of  tbe  under  Sbenff  oi-  bailiff,  they  do  not 
aeem  Co  be  admiaaible,  except  aa  part  of  the  act  done  by  them  at  the  lime.  Vide 
ante,  39. 

(b)  The  return  of  a  peraoo  styling  bimaelf  deputy  Sheriff,  la  not  evidence  againat 
tbe  principal,  noleaa  it  be  shewn  that  aoch  penon  is  deputy  Sheriff.  Staughter  v. 
jBomea,  3  Monk.  Bep,  413.^Am.  Eo. 

(c)  In  Mat9aekmM$^  an  actioo  of  treapnaa  vs  et  armit,  liea  against  a  Sheriff,  for 
the  set  of  the  defiulif.  OrmmU  t.  JPhHU^,  1  Man.  Sep.  S30. 
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fraudulent  and  void,  as  against  such  creditor;(e)  bat  in  order  toCb.XV.  •.  i. 
make  it  appear  that  he  stands  in  that  relation,  the  defendaA^^I^'^^i^^lf 
must  prove  a  copy  of  the  judgment  as  well  as  of  the  execution  ;    foruking 
but  had  the  party,  against  whom  the  writ  issued,  been  plaintiff,      V^^^- 
a  copy  of  the  writ  09  ly  would  have  been  sufficient(l)C/)  awignment. 

These  cases  have  arisen  upon  the  Statute  13  Eliz,  c.  5,  which  - 
enacts,  "  that  all  and  every  feoffment,  grant,  alienation,  bargain  (i)  Mania 
and  conveyance  of  lands  and  tenements,  hereditaments,  S^od8|*^^^^l^ 
and  chattels,  by  writing  or  otherwise,  and  all  and  every  bond^ 
suit,  judgment  and  execution  had  and  made  for  any  intent  or 
purpose  before  declared,  (viz.  to  delay,  hinder,  or  defraud  cre- 
ditors and  others  of  their  just  and  lawful  actions,  suits,  debts* 
&c.)  shall  be  taken  (only  against  them  whose  action,  &c.by  such  « 

covenous  practice  is  disturbed,  delayed  or  defrauded,)  to  be  void; 

The  general  rale,  with  regard  to  the  aisigomeiit  of  personal  chattela,  ia,  that 
where  the  deed  oonlaint  an  abaolute  immediate  aMigoroeot,  it  it  neeeiaary  that  pot. 
tettion  thoald  acoompNnj  and  foilov  it,  hoth  at  oommoii  lav,  and  ander  the  Stat. 
13  EUz,  mU  T.  FrankUn,  1  Binn,  Rep,  5S1.  Dawet  r.  Cope,  i  Do.  25S.  fVa^er 
▼.  MiUer,  4  Ser^.  ^  H,  Rep,  123.  Clara  v.  ffooda,  5  Do.  278.  Et  vide  Croft  y, 
^nher,  3  Deoaauo.  Rep  2*^9.  S.  P.  Hodget  v.  Blouni,  1  Htufw.  Rep,  4li.  Ittffieg 
t.Dofialdnn,  9  Do.  57.  fick  t.  Kef 9,  ibid.  136. 

I'he  not  taking  poiteition  immediately  of  goodt  conveyed  by  a  hill  of  tale,  it  not 
of  ittelf  fraud,  but  evidence  only  of  fraud,  and  may  be  accounted  for  by  evidence. 
Falkner  v.  Perkim,  ibid.  224. 

When  fraud  will  be  pretumed.  Den  ex  d.  Bell  v.  £SU,  1  Nojfw,  Rep,  95.  Cox 
t,Ja4k99n,ibid,A9S. 

Whether  U-etpatt  will  lie  againtt  a  conatable,  by  a  third  penon  whote  property 
wat  taken  in  cxeeation  on  a  warrant  igaintt  one  who  had  pottettion  of  the  pro* 
perty  f  Ball  v.  Moor,  Addit,  Rep.  376. — A  v.  Ed. 

(e)  Conveyancet  made  to  defeat  ereditort,  are  void  by  the  common  law,  at  weU 
at  by  Sutute.  Sando  ei  al.  v.  Cothoioe  etal.A  Johru.  Rep.  536. 

Fraad  it  a  question  of  law,  espfciaily  where  there  it  no  diipote  aboot  f«ctt ;  it  it 
the  judgment  ol  law  on  faett.  SturtevarU  v.  BoiUtrd,  9  Johne-  Rep.  337.  Sed  vide 
Smith  V.  Mel,  Biawk'a  Rep,  241.  Trotter  v.  Boward,  ibid.  320.— An.  £d. 

{J)  In  ao  action  ol  tretpatt  by  a  tlranger  againtt  $  Slierijfiw  teiaipg  goodt  ua« 
dcr  a  wrii  tX fieri fadoM,  the  Sheriff  in  order  lo  juitify  mutt  produce  the  jadgment 
as  well  at  the  writ.  High  v.  WilMon,  2  Johau.  Rep.  46. 

Bat  if  the  Court  be  tatitSed  there  wat  fraud,  and  that  the  plaintiff  it  not  entitled 
to  recover,  they  will  not  award  t  new  trial  after  a  verdict  for  the  defendant,  thoogli 
the  record  of  the  jadgment  thoold  not  htve  been  produced  at  the  trial,  ibid. 

In  a  timllar  action  brooght  by  an  officer,  who  had  teised  goodt  under  an  execo- 
tkNi,  againtt  a  third  perton  for  takmg  them  away,  it  wat  held  that  the  potti'ttioo  of 
the  officer  by  vlrtoe  of  the  execution,  wat  tofficient  to  enaUe  him  to  mahitafn  trea* 
patt  or  troTer,  ind  that  proof  of  the  teiaare  hj  vinue  of  theezecotioo  wattafflcient, 
without  producing  the  execatioo.  Barker  v.  Knapp,  6  Johu.  Rep.  195.  Vida 
Jimner  v.  MMfe,  ibid.  9. 

An  inqoltition  00  a  cfaim  of  property  to  goodt  ttkea  in  execution,  »  not  a  jottiil- 
cation  to  the  officer,  bat  gott  only  hi  mitigilioa  of  daoaget.  TVwumniI  t.  PMBpe^ 
10  Mm,  Rep,  9S.— Am.  Ed. 


see 
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to  purchase  goods,  and  at  the  same  time  take  a  bill  of  sale  of  Ch.  XV.  •.  i. 
them  for  securing  the  monej ;  here,  the  very  intent  of  the  trans-     T^^|JJJ..jj. 
action  being  that  B,  should  have  the  possession,  there  is  nothing    for  taking 
fraudulent  in  such  possession  being  continued  by  him.  %poAm. 

So  where  J5t.  being  in  debt,  an  execution  issued  against  his  Jln^menu. 
goods,  and  they  being  put  up  to  sale,  a  friend  of  A.  became  the  _ 

purchaser,  and  took  a  bill  of  sale  of  the  Sheriff,  but  permitted  A.  Ridd  v. 
to  continue  in  possession,  who  afterwards  executed  another  hill  ^^^jf^^.g 
of  sale  to  C  another  creditor  under  which  he  took  possession, 
it  was  held  that  the  first  bill  of  sale  was  valid,  and  that  the  per- 
son to  whom  it  was  made  might  recover  against  C,  the  value 
of  the  goods  sold  by  him.    And  in  another  case,  where  the  l^^**^^*"!  ^ 
band  of  the  plaintiff's  mother  assigned  his  effects  to  trustees  ts  S.  sst  g  se 
for  the  benefit  of  his  creditors,  and  absconded,  leaving  his  wife*'*^^^*^ 
in  possession  of  his  house  and  goods,  and  notice  of  the  assign- SEait,  257.' 
ment  being  advertised  in  the  public  papers,  the  goods  were  af- 
terwards sold  by  public  auction,  and  the  plaintiff  having  pur- 
chased them,  removed  some,  but  permitted  his  mother  to  remain 
in  possession  of  the  greatest  part  of  them.    It  was  also  held, 
that  this  possession  was  not  fraudulent,  so  as  to  entitle  a  credi- 
tor who  did  not  come  in  under  the  deed  to  take  them  in  execu- 
tion.   In  these  cases  it  will  be  seen  that  the  transaction  was 
open  and  notorious,  and  the  possession  was  not  inconsistent  with 
the  declared  intention  of  the  parties.* 


negotmte  and  lell  them  for  their  advantage,  and  Brewer^B  keeping  posaetsion  of 
them  waa  not  to  give  a  false  credit  ro  him  aa  io  the  other  caiea  wbieh  had  been 
eited,  but  for  a  particalar  parpote  agreed  upoo  at  the  time  of  the  aale.'*  Mr.  J. 
BuLLim  had  before  obaerved,  that  **  in  oaiet  where  the  poaaenion  waa  by  the  terms 
of  the  deed  to  remain  in  the  tendor  tiU  a  future  time,  or  till  some  coadilion  waa 
performed,  bis  eoiitJDaanoe  in  poasesaioti  until  tliat  time  or  until  that  eondition  was 
performed,  waa  not  fraudulent,  because  such  poaspasion  was  oonsistent  with  and  ae- 
companied  and  followed  the  deed  :*'  and  af\«r  citing  the  above  oaac,  added,  '*  So 
that  the  Chancellor  in  that  eate  proceeded  on  the  distiuctjon  I  have  taken ;  he  sup- 
ported the  deed  because  the  want  of  possession  was  consistent  with  it."  lo  the  case 
of  Edwardt  v.  Marben,  the  bill  of  sale  was  absolute,  and  a  formal  possetsioo  was  de- 
iWered,  but  the  T^ndee  Terballj  agreed  that  the  ▼endor  ahould  remain  io  poaaessioa 
for  fourteen  days,  and  on  account  of  this  incongruity  it  wai  held  to  be  void  as  against 
erediton. 

*  Many  eases  have  oaeorred  on  settlemeota  made  between  hasbaod  and  wife ;  the 
moat  modem,  and  which,  od  aeooant  of  its  great  importance  in  point  of  value  was 
the  most  diseusaed,  was  that  of  Deway  ▼.  Baynion,  6  £d«f,  957.  The  droum- 
•iaaeea  of  that  ease  are  too  eomplieated  to  admit  of  a  mere  abstract  principle^  but 
the  ««M  itself  ii  too  important  to  be  passed  over  without  reference.  It  is  thus 
abridged  by  Mr.  EaHt  •'  One  who  had  a  life  interest  in  a  settled  estttc  of  his  wife 
(both  of  whom  ware  aged)  of  at  leaM  3,000/.  a-year,  whereof  the  ultimate  revertion 
bilare  of  iaiM  nale  (of  whieli  dhere  waa  dom)  waa  in  her,  and  hvriDg  fumitarc 
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riffU  cmllj  liable  to  make  amends  to  the  party,  is  that  of  ex-Ch.  3C\.  s.  i. 

Aetion  for' 
extortion. 


tortion,  which  is  punished  by  several  Statutes.    By  the  Stat.  29    '^''^'^  ^'"' 


Eliz.  c.  4,  certain  fees  are  given  to  Sheriffs  for  levying  eareeu* 
tum»  ;  and  by  the  32  Geo.  2,  c.  28,  varioi^  other  provisions  are 
made  to  prevent  the  oppression  of  indigent  defendants  by  the 
rapacity  of  bailiffs.    If  a  bailiff  offend  against  the  Statutes,  the 
party  injured  has  his  election  either  to  sue  him  or  the  She- 
riff,(l)  but  he  cannot  recover  penalties  against  both  for  the  **"*o^^J^^J3?£ii? 
offence.(2)    If  he  sue  the  Sheriff,  he  must  in  general  prove  thesT.Rep.iis! 
writ,  warrant,  and  misconduct  of  the  bailiff:  but  if  the  Sheriff ^^^  PeAail  v 
has  returned  the  writ,  and  the  extortion  appear  on  the  face  Uvton  and 
of  his   return,  the  warrant  is  unnecessary.*    The  same  evi-jl^^^i^/ 
dence  should  be  given  in  the  action  against  the  bailiff.    One  of 
the  offences  enumerated  in  the  latter  Act  of  Parliament,  is  tak-C^H**<VK«^- 
ing  more  than  by  law  is  allowed  for  waiting  till  bail  is  given,  i  e«pTcm. 
for  which  a  penalty  of  fifty  pounds  is  inflicted  ;  but  it  has  been  ^^  . 
holden,  that  no  action  can  be  maintained  for  this  offence,  with-su<ie,8Boi. 
out  proving  a  regular  table  of  fees,  settled  in  pursuance  of  that^J*^*^^* 
Act,  which,  I  believe,  has  never  yet  been  done.(3) 

For  false  reium  of  mesne  process,  the  declaration  generally  It^^^^ 
states  the  plaintiff's  cause  of  action ;  that  a  writ  issued  and  was  proecM 
delivered  to  the  defendant,  and  that  the  defendant  either  did 
take  the  debtor,  and  afterwards  permitted  him  to  escape ;  or 
else  that  he  might  have  taken  him,  but  did  not,  and  returned  non 
est  invenius^g)    In  this  case,  therefore,  the  first  evidence  will 


*  If  the  judgment  be  tUted  id  (he  declaration  be  moM  aln  proTe  that.  Savaj^e 
▼.  Smigh,  9  Black.  IXOU 

Iff)  If  a  Sheriff  k11  goodt  upon  an  exeeotioD,  without  lepll/  advertittny  the  lale, 
he  it  liable  to  an  action  on  the  case  for  a  false  return,  bat  not  in  an  action  of  trover 
brought  b7  the  judgment.  Crtdiiort  o/Uvermre  v.  Bofley,  5  Mom:  Hep,  487. 

An  aetion  on  the  ease  for  a  false  return  will  lie  against  an  officer  who  had  an  op- 
portunity to  levy  an  ezeoofion  in  his  hands,  on  the  body  or px>p«rty  of  th*  debtort 
and  did  not  do  so ;  and  In  such  a  case  the  return  of  imUa  and  non  ett  invaUut  would 
be  a  false  return.  JVosI  t.  Du^al,  1  Day't  Hep.  ISS. 

In  debt  on  replevin  bond,  evidence  is  not  admiasible  to  contradict  the  Sheriff's 
return  ofehnffiUur.  PhiUp§  w.  Byde,  I  J)aU.  Rep.  439. 

Where  the  law  requires  the  return  of  an  officer  to  be  in  writing,  tlie  whole  of  the 
return  roust  be  in  writing,  and  parol  evidence  will  not  be  admitted  to  contradict  or 
ei plain  it.  Datat  t.  Maynard,  9  Man.  Rep.  S42.  Pttrrin^tan  ▼.  Luringt  6  Do, 
388.  Win9lBr»^.Lonng,7  Do.Z^.  tV^tld^,  Bartktt,  \0  Do.  \70. 

I'he  return  of  a  Sheriff  upon  a  precept  m  conclusive  evidence  jgainst  any  person 
of  the  facts  returned,  in  any  qucslino  as  to  the  effect  of  it.  Bott  v.  BumeB,  9  Do. 
96.  Eitabi^k  V.  Bapgood  exr.  10  Do.  313-  Slayton  v.  Tfte  Jnhab.  of  ChetUr, 
4  Do  478   Bdti  V.  BumeO,  11  Do.  163. 

When  goods  sufficient  to  eover  the  debt,  be.  are  levied  upon,  the  defeodant  ti 
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t  or  in  improper  custody  after  the  return  of  the  tor^,ll)  that  no  bail  ch.  XV.  1. 1 . 

I  above  was  put  in,  and  that  by  these  circumstances  he  has  been   B>»P«^ 

I  injured  ;  for  where  a  Sheriff's  officer  kept  a  defendant  in  his  cus-       cett. 

' ti ^1 

'  Where  ihc JSnt  execorion  wm  levied  on  wheat  jTO^'ng.  «nd  before  it  became  (U?  yJJi 

(  ripe  or  vm  lold,  •  teewtd  executioa  wat  levied,  it  «ai  held  that  thejirtt  exeeytioa  xtkiiiaoo  v. 

J         retaioed  ita  prioritj.  WHppie  ▼.  fW,  %  JtJtru,  Rep,  418.  MattetOD,  * 

The  pnrehaaer  SQcoeedt  to  all  the  interest  of  the  original  lessee  in  the  erop  aowo.  2T.  Rep.  172. 
'  Stewart  ▼.  Doughty  et  al.  9  JqImm.  Rep.  108. 

Bank  shares  and  shares  in  a  public  Ubrarjr  eannot  be  seized  and  sold  under  an 
I         exeeutJon.  ibid. 

An  eqoitf  of  redemption  maj  be  seised  and  sold  under  a.^eri  JadOB,  against  a 
mortgagor  in  possession.  fVaien  et  al.  t.  Stewart,  1  A".  Fork  Ctit.  in  Er,  47. 
!  Contra  in  JV*.  Carolina.  AUuon  v.  Gregory,  1  Murph,  Rep.  333. 

And  in  Kentucky.  Thonuu  ▼.  Mar»hal,  BardinU  Rep.  19. 

In  Pemwytvama,  ander  the  Aet  of  1705,  (1  Sm.  L.  57,)  all  possible  titles,  eon- 
tingent  or  otherwise,  in  lands  where  there  is  a  real  interest,  may  be  taken  in  execu- 
tion. Humpkrey^t  let,  r.  ffumphreya,  1  Yeatet*  Rep.  437.  Rvrtt  t.  Ut/igow,  2  Do.  24. 

An  action  on  the  case,  will  lie  for  levying  hut  part  of  the  debt  where  there  were 
goods  for  the  -mh^.  MaeeuMn  ▼.  Thornton,  \UM  M'Ben.  Rep.  194. 

Where  a  defendant  in  cixeeation,niid  ndnutted  to  the  liberties  of  the  gaol,  walked 
beyond  the  limits  knowingly  and  voluntarily  on  pretence  of  avoiding  a  bank  of  snow 
wbioli  obstmcted  his  usual  walk,  it  was  held  to  be  an  escape,  and  the  SherifT  liable 
therefor.  Biuelly.  Xtp,  5  Johns.  Rep.  89.  Vide  TYtfman  v.  Laming,^  Johm. 
Rep.  45.  Petert  ▼.  Btnry,  6  JohnM.  Rep.  121,  on  the  same  subject. 

Where  a  defendant  inadvertently  aikl  without  any  intention  to  escape*  went  to 
a  hooae  supposed  to  be  within  the  limits,  but  which  was  really  out  of  the  limits^  it 
was  still  held  to  be  an  escape.  Bittell  v.  jtlp,  5  Johm.  Rep.  89. 

Contra.  Janaen  v.  Billon,  10  Johns.  Rep.  549.  S.  P.  Baryetal.  v.  Mandedet  al. 
ibid.  563. 

A  voluntary  return  before  suit  is  brought,  is  not  a  defence  in  an  action  for  an  es* 
cape,  whether  negligent  or  voluntary,  on  mesne  process,  after  (he  return  of  the 
writ.  Stone  v.  Woods,  5  Johns.  Rep.  182. 

If  the  SherifT,  after  an  arrest  on  mesne  process,  have  the  body  of  the  defendant 
at  the  return  day  of  the  writ,  it  is  sufficient,  ibid. 

Where  a  constable,  after  having  arrested  a  defendant  on  a  warrant,  issued  by  a 
justice  of  the  peace,  let  him  go  on  his  promise  to  fullow,  and  afterwards  on  the  coo- 
stable 'h  going  back  to  take  him,  he  is  prevented  in  consequence  of  the  defendant 
being  arrested  by  the  SherilTon  other  procew,  it  is  an  escape.  Olmstead  v.  J7ay« 
mond,  6  Johns.  Rep.  62. 

In  Connecticut,  a  prisoner,  who  escapes  on  sn  execution,  may  be  retaken  at  any 
place.  Bovfardv.  Lyon,  I  Booths  Rep.  107.    Abel,  Sheriffs.  Byvank^  2  Do.  17  k. 

A  voluntary  return  of  a  prisoner,  after  an  escape,  is  equivalent  to  a  recaptiiin,  on 
fresh  pursuit,  and  if  before  action  broughl,  will  excuse  the  Sheriff.  Drake  et  aL  v. 
Chester,  2  Con.  Rep.  473. 

After  a  voluntary  escape  by  a  defendant  in  exeention,  the  Sheriff  cannot  after- 
wards retake  or  detain  him,  without  a  new  authority  from  the  plaintiff.  Lanmng  v. 
Fleet,  2  Johns.  Cos.  5. 

Nor  will  the  vduotary  return  or  assent  of  the  prisoner  prevent  his  liability  for 
the  escape,  ibid. 

Bat  on  a  negligent  escape,  the  Sheriff  may  lawfuUy  retake  or  deuin  the  defend* 
ant.  ibid. 

So,  if  n  person  surrendered  by  his  bail,  anjl  who  has  not  been  chaiiged  in  exeeo- 
tioD,  escapes,  debt  will  not  lie.  ibid. 
4  I 
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tiie  Sheriff  must  not  proceed  to  sell»  though  he  had  in  ftet  le-ch.  xv.  1. 1. 
vied  the  coods.    Here  also  the  Sheriff  must  return  nuUa  banot^^*^'^^^' 

^  c»pe  flf  OIM 

and  give  evidence  of  the  different  faets  necessary  to  support  the  io  ezeeatioo. 
commission,  vis.  the  trading,  act  of  hankruptcj»  &c.(t)  ^m^^^^^^^m 

Where  the  action  is  brought  against  a  Sheriff  for  the  ueoft 
of  one  in  execution,  the  plaintiff  may  declare  in  debt ;  and  if  Ihe 
.Sheriff,  having  returned  cepi  corpus^  afterwards  permitted  the 
defendant  to  escape,  the  plaintiff  must  prove  copies  of  the  judg- 
ment, writ,  and  retnm.(it)    But  if  the  escape  were  from  the  bai- 

- 

(t)  Where  t  judgment  it  recovered  agaiott  a  banknipt,  who  has  obtained  his 
eertifteate,  for  a  debt  dae  before  the  bankruptej,  aod  ezeeotioo  is  deiiTered  to  the 
SherHTwho  negteota  to  aer?e  k,  the  ereditor  will  reeofer  only  nominal  damage** 
Stifiit^ii.JUikg9w,9Mam.Jiep.S7A,  Bed  vide  GnwrMTT. .Mil^Nir,  lAtwVt 
^ep.  485. 

If  an  olReer  delay  to  aerre  a  writ  delivered  to  him,  and  hj  reaaoo  of  each  delaj 
anj  damage  or  loaa  aoeroe  to  the  ereditor,  the  ofieer  It  anawerable  for  it.  Barnard 
€t  ai.  ▼.  Ward,  9  Mm.  M^.  jMS.—Am  E». 

Action  fir  ucape. 

{k)  Where  m  MtioA  agtunt  a  Sheriff  ariaea  partly  from  a  natter  of  record,  and 
partly  from  matter  tn^Of,  in  different  countiea,  the  plaintiff  may  bring  hit  action 
in  either  eoonty.  MarthuU  t.  BMmer,  $  Man,  Rep,  SS. 

Whether,  la  an  eaeape  from  prison  ia  one  eoonty  from  an  exeeatioa  fonoded  on  a 

jadgment  obtaiaad  ia  aaolher  eoao^,  be  not  aneh  a  aabatratam  aa  makes  the  aetioa 

loeal  where  the  jodgmcat  is  not  reoorded^or  whether  the  coanty  where  the  eaeape 

happens,  be  not  the  proper  eounty  for  the  venue  f   BogeH  et  aL  t.  BUdrdh,  t 

Cameo'  Rip.  1. 

If  the  Sheriff  peroit  a  debtor  who  haa  beea  aarranacied  by  hiahail,  to  a  eiva  ae> 
tioo,  and  by  the  Ceart  eoaamitted  to  tbe  enstody  of  the  Sheriff,  tofo  at  hufe,  befiire 
the  ezpiratioo  of  thirty  years,  he  vill  be.ebargeablc  for  an  eaeape,  though  he  were 
not  furnished  with  a  eopy  of  the  order  of  Court  eommiuing  soeh  debtor.  JRandaU 
▼.  Bridge,  9  JWitt.  sip.  S4S. 

If  a  definidaDt  to  ezeeatton,  upon  homis  goes  oat  of  the  limits  without  the  know- 
ledge of  the  Sheriff  it  isa  aeglJc«nt  eseape.  Jomeo  ▼.  SkmfAbdcp  1  Booi*eBtp. 
106.  JIbel  ▼.  Bonnet,  iUd.  1S7. 

The  nomtoal  plaintiff  in  ejeetment  eannot  mamtato  an  action  against  a  Sheriff  for 
the  eseape  of  the  defendant  eommitted  for  Che  damages  aad  easts  reeovered  to  the 
cjeetmeaC  C^pman  ▼.  Samgor,  S  7y.  Rep.  61. 

'  A  Sheriff  aa  keeper  of  the  prison,  to  wliieh  ia  eomrailted  a  debtor  from  aaotber 
connty,  is  not  liable  for  the  nogcHgoni  escape  of  aoeh  debtor,  ibid. 

An  aetioo  of  debt  will  not  lie  i^anBt  the  admtoistrators  of  a  Sheriff  for  an  eaeape 
in  the  life-time  of  the  ioteauite.  Martin  ▼.  Bradley  eLal.  I  Goindt*  Rep.  194. 

Ifaeorooery  having  an  ezeeatioo  against  a  deputy  gaoler,  arrest  him,  and  the 
Sheriff  be  not  at  the  gaol,  nor  any  keeper  autherised  by  him,  the  coroner  by  leav* 
iog  his  prisoner  at  the  gaol  is  discharged,  and  the  Sheriff  sofft^rtog  him  to  go  at 
large,  is  guilty  of  an  escape.  Colby  v.  iS0ii^^,  5  Maoo,  Rtp,  310. 

An  action  of  the  case  on  debt  lies  against  an  officer,  for  an  escape,  whether  negli- 
gent or  volontaiy.  Coiby  v.  Sampoon,  5  Maot.  Rep.  310.  Jppieby  ▼.  Clark,  10 
1)0.59. 

It  is  not  an  escape  for  a  Sheriff  to  bring  up  oo  a  habeat  corpiu  ad  teoUfieandmn 


SHERIFFS  AND  BAIUFFS. 


613 


which,  in  cases  of  exeeuiion,  it  should  seem*  can  only  be  done  by  ch.  XV.  s.  i. 
proTing  an  examined  copy  of  the  committiiur  entered  of  record;  Action  for  et- 
bat  where  the  debtor  is  committed  on  a  habeoi  corpus  charged  irezeeadon. 
with  metne  process,  the  production  of  the  habeas  corpus  itself,  ■ 

with  the  Judge's  commitment  annexed  to  it,  is  sufficient  evi-  WntioD 
dence  of  such  commitAient,  it  being  also  proved  that  notice  of  ^|^"^^' 
it  was  given  to  the  defendant  by  entering  a  memorandum  of  it 
in  the  book  kept  by  him  for  that  purpose. 

When  a  defendant  is  in  custody  of  the  marshal,  and  is  to  be 
charged  with  a  King^s  Bench  execution,  a  rule  is  obtained  for 
the  marshal  to  acknowledge  the  defendant  to  be  in  his  custody 
and  he  is  committed  upon  such  acknowledgment.  In  this  case, 
therefore,  it  would  be  proper  to  prove  such  acknowledgment  on 
the  trial ;  but  if  he  be  in  custody  of  the  warden  of  the  Fleet,  and 
is  to  be  charged  with  a  Common  Pleas  or  Exchequer  writ,  a  ha- 
beas corpus  is  obtained,  the  return  to  which  proves  the  fact  of 
his  being  in  custody. 

Having  thus  established  the  fact  of  the  prisoner  being  in  the  Hawkint 
defendant's  custody,  the  plaintiff  must  next  prove  the  oscape^*n^'®"Vm8 
from  it,  by  evidence  of  the  debtor  having  been  afterwards  seen 
at  large ;  and  in  this  case,  whether  his  escape  were  before  or  af- 
ter the  return  of  the  writ,  the  Sheriff  is  equally  liable  to  an  ac- 
tion.   He  cannot  permit  him  to  be  out  of  his  own  custody  for  a 
moment,  and  even  where  after  the  arrest  the  bailiff  suffered  the(i)  Benton 
defendant  to  go  about  on  two  different  days,  in  company  with  ^',^'^^'p 
his  follower,  for  the  purpose  of  enabling  him  to  settle  his  affairs,  S4.    ' 
it  was  holden  to  be  an  escape.(l)    So  where  a  bailiff  of  a  liberty  ^^'^* 
having  arrested  the  defendant,  delivered  him  into  the  County  (9)  BoothmaQ 
gaol,  this  was  determined  to  be  an  escapees)    The  evidence  ofgyl^''**^^ 
the  escape,  as  well  as  that  of  the  custody,  is  rendered  much  more  Rep.  s! 
easy  by  the  before-mentioned  Statute  of  8  &  9  fftU.  3,  which  8  fc  9  w.  s, 
enacts,  **  That  if  the  marshal  or  warden,  or  their  deputies,  or  the^'  ^'  '*  ^ 
keeper  of  any  prison,  after  one  day's  notice  in  writing  for  that 
put  pose,  shall  refuse  to  shew  a  prisoner  committed  in  execution, 
to  the  creditor  or  his  attorney,  such  refusal  shall  be  adjudged  an 
escape.'' 

The  defendant  may  put  the  plaintiff  to  the  proof  of  all  these 
facts  by  the  plea  of  nU  debet.  He  may  also  plead  that  the  es- 
cape was  against  his  will,  and  that  he  made  fresh  pursuit  and 
retook  the  prisoner  before  the  commencement  of  the  plaintiff's  s  fc  9  W.  o, 
action ;  but  before  such  plea  is  received,  affidavit  must  be  roade^*  ^' 
by  the  gaoler  that  the  prisoner  escaped  without  his  consent  or 
privity.    This  plea  may  be  pleaded  to  an  action  chai^ng  a  vo- 
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Another  injiiry  which  a  person  vmlj  susUin  by  the  tortious  or  ch.  XV.  1. 1. 
negligent  act  of  the  Sheriff  or  his  deputies,  and  for  which  tlie  ^^^, 
}aw  gives  an  action,  is  the  taking  insufficient  sureties  on  grant*  fiment  wre- 
iflg  a  repleyin  of  a  distress  for  rent    The  Statute  11  Geo.  %  e.  ^^  !|!1^^'''~ 
19,  s>  23,  enacts,  that  all  Sheriffs  and  other  offioefs,  having  au-  ' 

thority  to  grant  replevin,  shall,  in  any  re|rievin  of  a  distress  for 
rent,  take  from  the  plaintiff,  and  two  retponsible  persom,  as 
sureties,  in  their  own  names,'  a  bond  in  double  the  value  of  the 
goods  distrained,  conditioned  for  prosecuting  the  suit  with  effect 
and  without  delay,  and  for  duly  returning  the  goods  and  chat- 
tels  distrained  in  case  a  return  shall  be  awarded. 

For  a  neglect  of  duty  in  this  particular,  the  Shenff,  nuder- 


and  replevin  clerk  are  all  liable ;(!)  and  a  bailiff  vrfio(i)  Rieinnii 
makes  c<^isance  may  maintain  the  action,  as  well  as  a  person  bim!\«»? 
who  b  the  actual  landlord.(2) 

In  order  to  sustain  this  action,  the  plaintiff  should  prove  the Eune^i  B. 
several  facts  averred  in  his  declaration ;  viz.  the  taking  the  dis*  ^^'^'^^* 
tress,  the  replevin  made,  tim  bond,  and  the  insufficiency  of  the 
sureties. 

The  replevin  will  be  proved  by  the  Sheriffii  or  replevin  clerks; 
precept  or  warrant,  as  formerly  directed  when  speaking  of  exe- 
cutions, &c.$  and  the  bond  by  the  subscribing  witness.  At  one 
time  slight  evidence  of  the  insufficiency  of  the  sureties  appears 
to  have  been  considered  sufficient  ;{S)  but  modern  decisions  have  (3)  Saunders 
much  narrowed  the  liability  of  Sherifi  in  tiiis  particular;  and  itBuJ^I'iF'GO. 
is  now  held,  that  if  the  sureties  taken  by  the  Sheriff  are  of  ap« 
parent  responsibility,  he  is  not  answerable  to  the  landlord, 
though  he  neglected  to  inquire  into  their  actual  sufficiency,(4)  so  (4)  Hindni  v, 

BlMlfit,  5 
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debt  of  the  deleDdut  becomet  the  debt  of  the  Sheriff.  Smith  ▼.  Bart^  2  BayU  Rep 
395. 

In  u  Mtioo  for  an  etoepe,  avd  fUte  retora  of  mefiie  proeeM  igaimt  a  Sheriff,  the 
plaintiff  eao  reeofer  no  more  than  he  eoiiM  have  woterad  in  the  oHghnl  aetioa ; 
nor  ooght  he  to  recover  nore  than  he  haa  actnally  loit  in  eooitqaeoee  of  the  eieape. 
Potter  ▼.  Lanutur,  |  Johiu.  Rep,  214. 

IT  in  an  nation  for  an  eteape,  the  defendant  dedaret  hi  debt^  he  ean  reeover  the 
aoMMnt  of  the^iiidfBMwl  aa/jr,  hot  if  he  dealarea  on  the  Mae  for  daflBagea,  he  naj 
reeorer  tefenaif,  and  all  he  haa  laat  by  the  eaeape.  Jbnaaan  ▼.  Dok^iMhmM.  Sep, 
454. 

In  Pentuyhama,  in  an  action  of  trrtpaai  againat  a  Sheriff  for  the  miteoodaet  of 
hli  deputy,  the  jury  may  award  exemplary  dasMfet.  Hazard  t.  Itraei,  1  Rmn. 
Rsp.ikO. 

However,  hi  Vm^mia,  in  an  action  agabit  a  Sheriff  for  levyii^  on  wroqg  goodt, 
the  Court  taid  the  danagea  ahoold  not  be  vindictive,  but  merely  cow^enaatmy  for 
the  Ion  BQitained.  Anderwn  v.  Fox,  2  ff.  UMunf.  Rep.  245. 

In  an  aclioa  for  a  rrteoe  of  a  defendant,  it  It  incnmbeot  on  the  ptatntiff  to  prove 
hit  debt.   Law  v.  ^fitofer,  8  Afcl'f  Mep.  7f.— -Av.  En. 
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Pxrtll.     that  aome  eTidence  should  be  adduced  to  shew  lilhet  thit  ihe 

tikhi'°^Dui-  S*""^  "^  '*'■  officer  actaall;  knew  of  the  iagufficieDc;  ef  lie 

ficicnt  ure-  BuretieB  ;  or  that  their  habits  of  life  were  so  low,  or  their  ioul- 

'^''       veocj  BO  notorious,  u  must  necessarily  hare  raised  a  raipiciaii 

^^^^~~  of  their  sufficiency  in  his  mind. 

There  have  been  some  differences  of  opinion  as  to  tfae  cileiit 
(1)  Gn  f.  *>''  ^^  Sheriff's  liability  in  this  case.  The  Court  of  Kin^s  ScdcIi 
i^bbrii^,  in  two  inBtanceB,(l)  and  iht  Common  Pleas  in  one^S)  detemin- 
wiikiDHu  '  ed  that  he  waa  only  liable  to  the  value  of  the  goods  diitruned; 
V.  M'CHJkr,  but  in  another  case,  the  latter  Court  held  that  be  wu  liible  to 

the  extent  of  the  penalty  in  the  bond. 
^^tSl^"'  ^  principlef  somewhat  similar  to  the  last,  is  the  utioB 
SH.B.W.  founded  on  the  Statute  8  .^fu,  c  14,  >.  1,  which  entcU.lhu 
no  goods  or  chattels  upon  any  messuages,  lands,  or  teDenutt, 
leased  for  life,  term  of  years,  at  will,  or  otherwise,  ^Wl  be  In 
it^wkhout'***  *°  ^  iakm  by  virtue  of  an  execution,  on  any  pretena  whit- 
wingthe  soever,  unless  the  party  at  whose  saitthe  sud  eiecutioniixn 
l^'""'*      out,  before  the  removal  of  BQch  goods  from  off  the  saidpcwiw 

by  virtue  of  such  execution  or  extent,  paj  to  the  laadlordDltu     i 
premises,  or  his  bailiff,  all  audi  sums  of  money  as  aredut  m 
rent  for  the  said  premises  at  the  time  ofsuch  taking  of  thegwSF 
provided  the  arrears  of  rent  do  not  amount  to  more  tbia  "'■' 
year's  rent 
VWe  ute,         To  support  this  action,  the  plaintiff  most  prove  the  ii»i«  " 
stated  in  the  declaration,  the  levy  made  under  the  Sberifa  war- 
rant, and  that  notice  of  the  arrear  was  given  to  the  ShtfA  ^^^ 
der-sheriff,  or  bailiff,(3]  and  the  value  of  the  goods  leiud. 
I.      This  will  entitle  him  to  the  amonnt  of  a  year's  rent,  ftwiti 
ihe  goods  will  extend  so  far,  and  so  much  were  dne  st  tht  tine 
the  levy  was  made,  but  not  to  any  rent  accruing  due  aAer  tie 
"■  seizure,  though  while  the  Sheriff  waa  in  posseBsion.l^)  ud  thii 

i>.  Birkrp,  even  in  the  case  of  a  seizure  of  growing  corn,  which  ni[i>ti>c<^' 
'  ^^' ^*-  aarily  remain  on  the  premises  to  ripeD.(5) 
CoHtge  V.  "  'b  regard  to  the  species  of  execution  against  which  (he  Ifd- 
T"ita"'MB  '"**  '*  **"**  protected,  it  has  been  held  that  anontUwrjim"' 
(7)  lfenoh«  '•'  suit,(6)  an  execution  for  the  costs  of  a  nonsnit.fri  and  ""' 
V.  Kinpion,  seizure  under  a  commisBion  of  bankrnpt,(8}  are  within  the  Stt- 
(S^Btu'l^  *"^^'  *>"ttf>»t'he  prerogative  process  of  an  extent  in  «'''' 
v.Tijior,2  not  :(9)  and  tiiough  the  plaintiff  would  be  protected  sgiisf"" 
W^r''  "»'«nees  of  a  bankrupt,  yet  if  the  Sheriff  seize  under  »«'' 
Be  Cm,  cution,  and  such  execution  is  overhauled  by  a  comoiuioDi  tlK 
nm'tl' ""  ^'■^'''^  "'"  ""*  ^^  allowed  to  deduct  the  year's  rent  doe  to  ^' 
Lpc,  ts^'  landlord  in  an  action  by  the  assignees,  unless  he  has  sctuiilr 
«»',«*>.      paid  it  over  before  notice  of  the  commission-ClO) 
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(i)  Hakini 
B.  Knight, 
I  U.  k  3. 
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SECTION  11. 

Against  Justices,  Constables,  and  Revenue  Cheers. 

In  actions  against  officers  of  the  criminal  and  rerenae  l^"*^*  i^heSuitatM 
some  previous  stefM  are  rendered  necessary  bj  the  positive  mles    reuting  to 
of  several  Acts  of  Parliament,  Nvhich  the  plaintiff  must  be  pre-  -'^^bk!!! 
pared  with  evidence  to  shew  be  has  complied  with.(n}    Bj  Sta-  ^^.^^^.mm, 
tote  21  Joe.  1,  e.  12,  actions  against  Justices  of  peace,  majors, 
bailills,  churchwardens,  overseers  of  the  poor,  constables,  and 
other  peace  officers,  or  persons  acting  in  their  assistance,  or  bj 
their  command,  must  be  brought  in  the  proper  county.  By  Sta- 
tute 7  Jac  1,  £.  5,  (made  perpetual  by  the  other  act)  the  defen- 
dant may  give  every  thing  in  evidence  on  the  general  issue.* 
And^  by  24  Oeo»  2,  c  44.  «,  1,  no  writ  can  be  sued  out  against  a 
justice  for  what  he  does  in  the  execution  of  his  office,  till  notice 
in  writing  of  such  intended  writ  has  been  delivered  to  him,  or 
left  at  his  usual  place  of  abode,  by  the  attorney  or  agent  of  the 
party  who  intends  to  sue,  one  calendar  month  before  the  suing 
out  the  same ;  in  which  notice  must  be  contained  the  cause  of 
action,  and  on  the  back  of  which  must  be  endorsed  the  name  and 
place  of  abode  of  such  attorney  or  agent.    By  sect.  3,  the  plain-  • 
tiff  most  be  prepared  to  prove  the  notice  on  the  trial :  and,  by 
sect  5,  he  is  precluded  from  giving  evidence  of  any  cause  of  ac- 
tion not  contained  in  it. 

By  the  same  Statute,  (sect.  6.)  no  action  can  be  brought  against 
any  constable,  or  any  other  person  acting  by  his  order,  or  in 
his  aid,  for  any  thing  done  in  obedience  to  a  justice's  warrantt 
under  hand  and  seal,  until  demand  made  or  left  at  the  usual 
place  of  his  abode,  by  the  party  intending  to  bring  such  action, 

(n)  In  Pemuifhania,  vide  A«t  Slit  Mareh,  1779, 1  Sm,  L.  364,  and  the  ded« 
■kms  thereon  in  JTeRnc^  v.  Shaemaker,  t  BrvmmU  Rep.  61.  Mitekell  ▼.  CnogiU, 
4  Aim.  Rep.  20.  LUie  v.  Toland,  6  D9.  83.  Slocvm  r.  Perkiiu,  3  Sei^jr,  ^  B. 
Rep  295.  Prior  w.  Cmig^  5  De.  44.  Jone9  r.  Hughet  et  al.  ibid.  S99.  Lake  ▼.  Shaw, 
ibid.  5ir.-^AM.  Eo. 

*  Bf  8t»tn(e  48  Geo.  3,  c.  S5,  t.  6,  the  promiont  of  thit  Stft^ite  of  81  Jae.  1,  m 
extended  to  pertoni  tiolding,  exereising,  or  beiog  rmploved  in  anj  pablio  employ- 
ment, offiee,  lUtion,  or  eapecitj,  either  dvil  or  mi&tary^  either  in  or  oat  of  this 
kfaigdom,  who  haTe,  hy  virtue  of  tneh  poblio  employroeot,  office.  Ice.  pover  to 
eommit  persoot  to  nfe  eoatody,  exeept  that  the  plaintiff  it  permitted  to  slate  apy 
thing  done  out  of  this  kingdom  to  haTe  been  done  at  fFestmintter. 

4K 
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case  onij,  that  such  acts  were  done  oialiciousl j,  and  without  any  ch.  xy.  t.  s. 
reasonable  or  probable  cause.  ^JtiSr^ 

In  cases  where  malice  is  thus  allq;ed,  it  will  be  important  to  jntiicea  and 
prove  in  evidence,  not  onlj  the  cirenmstances  really  attending   <>o<wubies. 
the  case  of  the  plaintiff, -bni  alao  what  passed  before  the  magis- 
trate ;  for  though  the  prosecution  may  have  been  wholly  without  Bcthon^/ 
foundation,  yet  the  magistrate  may  have  been  blameless  upon  ^  Twnt.  sio. 
the  evidence  laid  before  him. 

And,  by  the  second  section  of  the  same  Act,  it  is  enacted,  that 
the  plaintiff  shall  not  be  entitled  to  recover  against  such  justice 
any  penalty  which  shall  have  been  levied,  nor  any  damages  or 
costs  whatever,  in  case  snch  justice  shall  prove  at  the  trial  that 
such  plaintiff  was  guilty  of  the  offence  whereof  he  had  been  con- 
victed, or  on  account  of  which  he  had  been  apprehended,  or  had 
otherwise  suffered,  and  that  he  had  undergone  no  greater  punish* 
ment  than  was  assigned  by  law  to  such  offence. 

This  Act  of  Parliament  extends  to  all  cases  of  convictions,  Mtaey  v. 
whether  a  pecuniary  penalty  or  a  cwporal  punishment  is  iniict-  i^^mTV. 
ed ;  and  if  the  party  be  duly  convicted ;  the  formal  record  of 
conviction  may  be  drawn  up  any  time  before  the  trial  of  the  ac- 
tion. 

Officers  of  the  eascUe  (by  83  Oeo.  3,  c  70,  s.  30,  &c)  and  those  Retmne 
of  the  cuiloNM  (by  94  (ho.  3,  c  47,  s.  35.)  are  protected  by  nearly  ^^^' 
the  same  regulations  as  were  made  by  the  previous  Statutes  in 
favour  of  justices*  A  month's  notice*  is  to  be  given,  which  is  to 
contain  die  cause  of  action,  and  the  names  and  places  of  abode 
of  the  person  who  is  to  bring  the  action*  and  of  his  attorney  or 
agent  The  oentis  is  conined  to  the  proper  Coanty,and  the  de- 
fendant has  the  advantage  of  the  general  issue.  In  two  respects 
only  they  differ  from  the  others,  both  of  which  are  more  fovour- 
able  to  them,  viz.  the  action  must  be  brought  within  lAree  months, 
and  the  defendant,  in  case  of  the  plaintiff^s  failure,  recovers  ir^ 
6fa  costs. 

These  Statutes  have  received  the  most  liberal  constructioii  in 
favour  of  officers  of  justice-  They  extend  to  every  case  where 
a  man  acts  bona  fiit  in  the  supposed  execution  of  his  duty, 
though  he  has  transgressed  the  rules  of  law,  and  was  not  autho- 
rised to  do  the  act  comiriained  of.    And  even  if  one  magistrate  Hdicr  v. 

ass- 

*  ThedtyMiwbieh  UwdqUm  b  giteii  ■  fcadadcd  h  th«  rcahdaing,  Md  there* 
ibra  If  tbt  hoUm  be  gifva^QB  the  SSlli  .%^  tbe  writ  iMy  be  ned  oot  M  tha  SSlh 
Ma^.    Vide  Caf«^  T.  Ainfell,  S  7.  iZi^.  SSS. 


,!»» 
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vrere  concealed  in  the  plaintiff's  house,  directed  the  constable  to  ch.  XV.  s.  s. 
search  for  and  secure  them,  and  the  constable  did  seize  Bvgii'Jf^'staiiii^ 
there,  which,  in  fact,  had  not  been  stolen,  it  was  holden  that  he  ........,..^ 

was  entitled  to  notice,  as  having  acted  within  the  warQant(l)/i)pn«etT. 
And  it  should  be  observed,  that  though  where  the  constable  ex-  )!^j!'*^'>Pl* 

8  B(N«  k  Pol 

ceeds  the  authoritj  given  him  bj  the  warrant,  he  is  not  within  i^s. 
the  siith  section  of  the  Statute,  which  requires  a  notice,  yet  that  ,^.  „  _ 
he  IS  so  far  within  the  protection  of  the  Statute,  as  to  make  it  wiiimms, 
necessary  for  the  plaintiff  to  commence  the  action  within  ^^ImHh  v^'^^' 
months,  pursuant  to  the  eighth  section  thereof.(2)    Whether,  Wiltshire, 
when  he  acts  without  any  warrant  at  all  he  is  so  protected,  does  lig!^'  ^  ^' 
not  appear  to  be  clearly  settied.(3)  It  would  probsbly  be  so  held 
if  the  point  were  to  be  expressly  raised,  though  a  nisi  prhu  de-  wnv^nT!  ^^ 
cision  of  Lord  KKNYoif  is  to  be  found  to  the  contrary.(4)  3  B.  &  a. 

Where  a  man  sustains  two  characters,  either  of  which  enti- Etp!  S26. 
ties  him  to  do  an  act,  he  may  apply^e  act  which  he  does  to      „ 
either  of  those  characters, and  claim  theadvantages  of  it:(5)  and,  wtitev.  Gib- 
therefore»  where  a  Lord  of  a  manor,  who  as  such  is  entitled  to  ^'  ^  ^'P* 
seize  the  gun  of  an  unqualified  person,  exercises  that  right,  and 
he  is  also  a  justice  of  the  peace  within  the  county,  no  action  is  ^ye^jj^^*!^ 
maintainable  without  notice,  for  the  act  will  be  referred  to  his  ^  H.  Btee. 
authority  as  a  justice.  ^'** 

Not  only  must  the  notice  be  given,  but  the  form  prescribed 
by  the  Legislature  must  be  strictiy  followed ;  notice  that  an  ac- 
Hon  will  be  commenced,  is  not  sufficient ;  the  nature  of  the  tarii 
or  process  diat  is  intended  to  be  sued  out  must  be  particularly 
specified  ;(6)  and  though  the  plaintiff  need  not  state  the /orm  of  (6)  Loveltee 
action  he  intends  to  adopt,  but  will  satisfy  the  Statute  by  ^^t''^^^{^ 
ing  the  cause  of  it,  yet  it  has  been  said,  that  if  he  does  state  one 
form,  and  adopta  another,  the  notice  is  invalid.(r)    Thus,  a  no-^  l^*]^^^' 
tice  of  an  intended  action  on  the  case,  for  false  imprisonment'^  Camp.  i9r. 
and  assault,  has  been  determined  not  to  be  sufficient  to  enable  (g)striokiaQd 
the  pluntiff  to  give  evidence  on  a  declaration  for  trespass  and  '^-y^^' 
false  imprisonment(8)    We  have  seen  that  the  Statute  pro- 031,' note  (c.) 
tecting  justices,  also  requires  the  name  and  place  of  abode  of*^*' ^|^®^^ 
the  attorney  or  agent  to  be  endorsed  on  the  back  of  the  notice,  lides  BotT' 
The  surname,  with  the  initial  letter  of  the  christian  name,  bas^^*'^^* 
been  deemed  a  compliance  with  the  Statute  in  this  particu- 
lar ;(9)  but  if  the  place  of  abode  be  not  directiy  stated,  it  is  fa- t'\^^e^'^ 
tal.    As  where  the  attorney  signed,  <*  Given  under  my  hand  at^  'I'Mint.'cd. 
Durham,*'  the  notice  was  holden  to  be  bad,  because  this  was  not  (loj  Taylor 
a  direct  allegation  that  he  resided  at  that  place  ;(10)  but  where  v-  Fenwiek, 
the  attorney  signed  his  name,  fF.  S.  of  Birmingham,  it  was  MsTnJuJi" j 
deemed ,  sufficient,  though  the  particular  street  wis  not  nam-*?^^'r*Ke|i. 
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condemnation  before  the 'commissioners  did  not  conclude  the  Ch.  xy.s.3. 
plaintiff;  yet,  in  an  action  against  k  justice  it  has  been  holden,(l)  ^^0^ 
that  if  he  prore  his  warrant,  and  conviction  of  the  plaintiff  of  any  CooTietion. 
offence  within  his  jarisdiction,  it  will  be  conclnsive  eridence  in  — — — 
his  favour,  till  reversed  or  quashed,  and  that  the  propriety  or(i)Stri«ktand 
justice  of  it  cannot  be  controverted  at  iVitt  Frius  $  nor  can  any  Hep.  Vsi  { is 
evidence  of  facts  not  in  proof  before  the  justice  be  adduced  *^q***^^c^ 
shew  that  the  justice  exceeded  his  jurisdiction  ;(2)  but  if  thejns-M^  le'etat,* 
tice  had  no  jurisdiction,  or  knoMringly  exceeded  it,  as  where  ^^- 
having  convicted  a  roan  of  one  offence  in  exercising  his  ordinary  (%y  Britt«o  v. 
calling  on  a  Sunday,  he  afterwards  convicted  him  of  &i><>^l'®'^fBrod?k 
such  offence  on  the  same  day,  which  could  not  possibly  be  com-  Biog.  4d8. 
mttted,  tiie  second  conviction  being  absolutely  void,  an  taction  g^^^l^;i, 
lies  at  the  suit  of  the  party  injured,  without  quashing  it;(d)  andnor,8E^ 
the  like  decision  took  place  where  justices  having  summoned  a^^^* 
late  everseer  to  deliver  up  a  particular  book  belonging  to  the  pa-  (^l^'[¥^ 
rish,  committed  him,  on  his  refusal  to  do  so,  until  he  should  have  covp.  64o. 
delivered  up  all  books  belonging  to  the  parish,  such  adjudication 
and  commitment,  beyond  the  terms  of  the  original  complaint^ 
making  the  warrant  void  in  iotoJ(A)    It  has  been  said,  that  in  (^LO^'ooaie 
actions  of  this  kind,  the  justice  is  obliged  to  shew  the  regularity  5'M.a(S.8ii. 
of  his  proceedings,  and  that  the  informations,  &c.  upon  vi'ich...|jg| 
his  couTtction  was  founded,  must  be  produced  and  proved  inBateoMo,' 
Court  ;(5)  but  it  seems  to  be  now  clearly  settled^  that  the  con-*®'^'^*^' 
viction  itself  is  sufficient  when  drawn  up  in  form,  though  done 
immediately  before  the  time  of  its  production  in  Court(6) 

It  may  be  proper  to  add,  to  what  has  been  already,  said  re^   Tender  of 
specting  these  actions,  that  the  justice  may,  by  the  Stat  £4  Geo.     •ncndi. 
S,  c.  44,  9.  S,  and  the  excise  and  custom-house  officers  by  the  (6)  Yida 
Statutes  before  alluded  to,  within  one  month  after  the  notice,  j^^md^' 
tender  amends  to  the  party,  or  to  his  agent  or  attorney,  and  in  i«EMt,'6r; 
case  it  is  not  accepted,  plead  such  tender  in  bar,  together  with  ^  strieUimd 
the  general  issue ;  and  if  the  jury  find  it  to  be  sufficient,  the  de-  '^'  ^u^»  ^*^ 
fendant  shall  have  a  verdict ;  and  if  the  justice  or  excise  officer  ^^^^£^. 
shall  have  neglected  to  have  tendered  any  amends,  or  not  tender- 
ed sufficient,  he  may,  at  any  time  before  issue  joined,  pay  such 
sum  into  Court  as  he  shall  see  fit,  whereupon  such  proceedings* 
&c.  shall  be  had  as  in  other  cases  where  a  defendant  is  permitted 
to  pay  money  into  Court. 

Where  the  deleiidaiit  pleads  a  tender,  tiie  plaintiff  nay  eHher 
r«ply  that  there  was  no  tender,  or  that  the  sum  tendered  was 
not  sufficient ;  in  the  one  case,  the  issue  will  be  on  the  defend- 
ant; in  the  other,  the  evidence  will  be  the  same  as  if  the  cause 
had  stood  on  the  general  issue. 


ACTIONS  AGAINST 

« 

Part.  II.     ed  ;(1}  it  btiog  enough  if  ik»  directioD  be  to  cerlaia  as  to  ena- 

^!!lSS!m!i  ^^  ^^  defeodant  to  nake  a  teader.    The  SUtatea  for  the  pro- 

K«ciee,     tectum  of  excise  officers,  require  net  only  the  name  and  place  of 

— —  alMNie^^  the  attorney  to  be  mentioned,  bat  that  of  the  party  aUo, 

(t)  Oibonie  and  therefore  hia  place  of  abode  at  the  time  of  giving  the  notice, 

B^!h!i'J.  ^  ^^1  ^  ^^  ^^  ^  ^^^  ^  ^  injury,  moat  be  menttened  in 
551.  the  notice  ;(2)  bnt  if  it  describe  two  partners,  one  of  ^.  and  the 

other  late  of  Jl.  that  is  suScientCS) 
Timeofeom-     The  g$Mr^  tfftM  being  given  in  all  these  cases,  the  plaintiff 
11^2^  ^  shenld,  in  cases  where  the  record  does  not  shew  the  action  to 

have  been  commenced  within  the  time  of  limitatioa,  be  prepar- 
(S)  WUiMoit  ed  with  the  writ  te  prodeoe  in  Court,  and  if  the  defendant  were 

Ta^^sr.'  ^  B^  •^^^  ^^  ^  '^^  ^'^^  ^^  ^^^  ^  connected  with  the  se- 

cond,  as  was  before  directed  in  the  instance  of  actions  on  penal 

^Jiik!t!s*B:   Statutes.    If  the  plaintiff  be  imprisoned  for  a  length  of  time,  he 

U  P.  552.      iiM  gix  months  from  the  end  of  his  imprisonment  to  bring  his 

(4)  Piakart-  nction.(4)    B«t  it  has  been  holden,  that  an  action  against  a  cns- 

g^i^v*  i***"^*  iom-hottse  officer  for  seising  goods,  mast  be  brooght  within  three 

Mvmtjvl    '  aMmths  after  the  actual  seisore,  notwithstanding  a  suit  instituted 

i^EuT  «7    ^  ^^  Exchequer  for  condemnation  of  the  goods,  which  is  de- 

pendii^  at  the  expiration  of  the  three  months.(5)    And  in  the 

i!\!Wi!r      ^^^^  ^^*®>  ^^  *  continuing  cause  of  action,  if  the  plaintiff  give 

SH. Biae.  u. a  noticc,  and  thereby  confine  himself  to  the  trespass  therein 

(SI  Wetton  V.  mentioned,  he  must  shew  either  that  the  writ,  with  which  the 

Fonrnier,      defendant  was  served,  issued  within  six  months  after  the  tres- 

'       ''*^^*  pass  mentioned  in  the  notice,(6)  or  that  it  is  a  continuance  of  a 

(7)  Ante,  456.  i^rit  sued  out  witUn  that  time ;  the  mode  of  shewing  which  has 

been  before  spoken  ofJ^T)    After  this  preliminary  evidence,  the 

1^1^'°^'^    plaintiff  is  at  liberty  to  prove  his  trespass,  as  in  other  cases,  ei- 

CoQvkstion.    ther  by  shewing  the  act  done  by  the  defendant  himself,  or  by 

the  warrant  in  the  case  of  a  justice,  and  this  prima  fade  case 

will  in  general  call  for  an  answer  from  the  defendants,  and  throw 

the  onus  probandi  upon  them.    Thus  it  has  been  holden,  that 

where  an  action  of  trespass  is  brought  against  a  cubtom  house 

officer  for  seising  goods,  it  is  incumbent  on  the  defendant  to 

^^^c^SS^   shew  that  the  duty  has  not  been  paid  ;(8)  and  that  even  a  con* 

l^'Biack.8i3.  domnation  of  the  goods  before  eomndanorurs  rf  excite  will  not 


ro^  He  sb  w  ^^H^^*^  ^^^  ^^  necessity  of  this  evidence.(9)  But,  by  a  Stft« 
V.  Pieaeaoae,  tttte  Since  miHe,  it  is  enacted,  that,  in  such  case,  the  proof  of 
lb.  1174.  payment  of  the  duties  shall  lay  upon  the  plaintiff  and  not  upon 
(10)23  Geo.  the  offieer,(10)  If  the  officer  prove  a  condemnation  in  the  Bx- 
3,  c.  71,  •.  ^^-^^iii^i.^  ^lig  (g  oonclusive  evidence  that  the  property  is  vested 

r/sl^an  ^^  ^®  ^'^  ^^^  '^  Complete  bar  to  the  actional  1)  But  though 
sBiack. 977!  in  the  action  against  the  excUe  officer^  the  Court  decided  that  a 
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condemnation  before  the 'commissioners  did  not  conclude  the  Ch.  xy.  s.^^. 
plaintiff,  yet,  in  an  action  against  9i  justice  it  has  been  holden,(l)  ^^JS?** 
that  if  he  prove  his  warrant,  and  conviction  of  the  plaintiff  of  an  j  CooTioUon. 
offence  within  his  jurisdiction,  it  will  be  conclusive  evidence  in  -«— — — 
his  favour;  till  reversed  or  quashed,  and  that  the  propriety  or(OStriekitnd 
justice  of  it  cannot  be  controverted  at  iKtt  Prius  $  nor  can  any^,5S3,i2 
evidence  of  facts  not  in  proof  before  the  justice  be  adduced  toEti,75. 
shew  that  the  justice  exceeded  his  jurisdiction  ;(2)  but  if  thejus-M,^  teEiLsc/ 
tice  had  no  jurisdiction,  or  knowingly  exceeded  it,  as  where  ^^- 
having  convicted  a  man  of  one  offence  in  exercising  his  ordinary  rs)  Brittkn  v. 
calling  on  a  Sunday,  he  afterwards  convicted  him  of  uiother^^^'^ 
such  offence  on  the  same  day,  which  could  not  possibly  be  com-Biog.  492. 
nitted,  the  second  conviction  being  absolutely  void,  an  action  g^^j^J^'^, 
lies  at  the  suit  of  the  patty  injured,  without  quashiug  it;(d)  and  nor,8EAii, 
the  like  decision  took  place  where  justices  having  summoned  a^^^' 
late  overseer  to  deliver  up  a  particular  book  belonging  to  the  pa-  (d)  Crippt 
rish,  committed  him,  on  his  refusal  to  do  so,  until  he  should  have  Co«p.  640. 
delivered  up  all  books  belonging  to  the  parish,  such  adjudication 
and  commitment,  beyond  the  terms  of  the  original  complaint, 
making  the  warrant  void  in  ioto^A)    It  has  been  said,  that  in  <*\Sj2?* 
actions  of  this  kind,  the  justice  is  obliged  to  shew  the  regularity  sM.fcS.Sii. 
of  fais  proceedings,  and  that  the  informations,  &c.  upon  vhich...|j2|. 
his  conviction  was  founded,  must  be  produced  and  proved  inBatemu,' 
Court  <5)  but  it  seems  to  be  now  clearly  settled,  that  the  con-*^'^'^*^* 
viction  itself  is  sufficient  when  drawn  up  in  form,  though  done 
imo&ediately  before  the  time  of  its  production  in  Court.(6) 

It  may  be  proper  to  add,  to  what  has  been  already,  said  re^   Tender  of 
specting  these  actions,  that  th^  justice  may,  by  the  Stat  24  GetK     •"«*^ 
3,  c.  44,  «.  2,  and  the  excise  and  custom-house  officers  by  the  (6)  Vid« 
Statutes  before  alluded  to,  within  one  month  after  the  notice,  J^^H^^' 
tender  amends  to  the  party,  or  to  his  agent  or  attorney,  and  in  i8EMt,67; 
case  it  is  not  accepted,  plead  such  tender  in  bar,  together  with  ^inekuS 
the  general  issue ;  and  if  the  jury  find  it  to  be  sufficient,  the  de-'»-  Ward,  uid 
fendant  shall  have  a  verdict ;  and  if  the  justice  or  excise  officer  m^^^j^k 
fdiall  have  neglected  to  have  tendered  any  amends,  or  not  tender- 
ed sufficient,  he  may,  at  any  time  before  issue  joined,  pay  such 
sara  into  Court  as  he  shall  see  fit,  whereupon  such  proceedings, 
&c.  Aall  be  had  as  in  other  cases  where  a  defendant  is  permitted 
to  pay  money  into  Court. 

Where  the  defendant  pleads  a  tender,  the  plaintiff  nay  either 
i^ply  that  there  was  no  tender,  or  that  the  sum  tendered  was 
not  sufficient ;  in  the  one  case,  the  issue  will  be  on  the  defend- 
ant ;  in  the  other,  the  evidence  will  be  die  same  as  if  the  cause 
had  stood  on  the  general  issue. 


I 


(  6^  ) 


CHAP.  XVI. 


or  THB  BVXDBHOB  IN  ACTIONS  BT  AMD  AGAINST  BO0LBSIA8T1CAL 

PBB80N8. 

SECTION   I. 

In  aciioM  by  the  Pairon  or  Parson  to  try  the  title  to,  or  obtain 

poBBUtian  of  the  Church, 

Part.  IT.        I.  When  the  title  to  present  is  disputed,  and  the  bishop  ad- 
"^1!"      n^its  the  clerk  of  one  patron  in  preference  to  the  other,  or  on  ac- 
^.  covnt  of  the  dispute  refuses  to  admit  either,  the  patron  whose 

clerk  is  refused  admission  brings  his  quare  impedit  against  the 
bishop,  the  other  patron,  and  his  clerk.  In  this  action  the  plead- 
ings are  special ;  the  declaration  states  the  title  of  the  plaintiff; 
that  he  is  seised  of  a  manor  to  which  the  advowson  is  tippendant; 
or  of  the  advowson  itself  in  gross,  as  the  case  may  be ;  that  he, 
or  those  under  whom  he  claims,  have  presented  on  a  former  oc- 
casion ;  that  the  clerk  so  presented  has  been  instituted  and  in- 
ducted into  the  living ;  and  that  the  church  having  become  void, 
his  right  has  been  disturbed  bj  the  defendant.  The  defendant, 
viz.  the  ^ther  patron,  (for  the  bishop  and  clerk  usually  disclaim 
any  title,)  sets  out,  in  his  plea,  his  own  title,  and  concludes  with 
a  traverse  of  some  fact  in  the  declaration,  generally  the  plain- 
tiff's seisin  of  the  manor,  the  appendancy  of  the  advowson  to  it, 
or  the  plaintiff's  seisin  of  the  advowson  in  gross. 

On  pleadings  so  framed  the  plaintiff  must  be  prepared  with 
evidence  to  support  his  claim  as  stated  in  the  declaration.*  He 
must  prove  at  least  one  presentation  by  himself,  or  those  from 
whom  he  derives  title,  and  that  the  clerk  so  presented  was  duly 

*  It  has  been  usual  to  iosert  but  ooe  count  in  a  dealarttioo  in  guare  im^tedU,  and 
when  tbe  defendant  cottid  demand  oyer  of  the  original  writ,  and  avail  himself  of  anj 
variance  between  that  and  the  declaration,  there  might  have  been  great  difficulty  in 
doing  otherwise;  but  now  thnt  oyer  of  the  original  writ  cannot  be  obtaiQed,  there 
does  not  seem  lobe  any  objectipo  to  the  plaintiff  stating  his  title  in  a  variety  n\  wajs 
so  as  the  more  certainly  to  avoid  a  variance  between  hia  pleading  and  his  proof.  In 
a  very  recent  instance  a  declarttioo  waa  so  drawn,  and  no  objectioQ  made  to  it. . 
Mrch  V.  BiMhop  ofLUchfield  and  C9%>erUry,  S  Jtos.  U  Pul.  444. 
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instituted  and  indacted  into  the  living.    To  shew  this  he  should  ch.xvi.  s.  i. 
produce  and  prove,  bj  the  subscribing  witnesses,  the  presentation  Q««r''.|n>p«- 
and  tetters  of  institution,  and  also  prove  the  induction  by  some  ......^^^ 

witness  present  at  the  time/  or  at  least  prove,  that  the  person 

so  instituted  continued  in  peaceable  possession  of  the  church. 

If  the  letters  of  institution  are  lost,  the  bishop's  register  should 

be  produced,  and  as  a  presentation  may  be  bj  parol,  that  alone 

has  been  holden  to  be  sufficient ;  and  where  a  blank  was  left  for 

the  name  of  the  patron  parol  evidence  was  received  to  shew  who  Vide  ante, 

was  the  person  actually  presenting.     In  cases  where  there  is 

reason  to  apprehend  evidence  of  title  in  the  defendant,  it  will 

be  proper  to  prove  as  many  instances  of  presentation  as  possible; 

for,  as  this  is  the  only  way  of  exercising  the  right,  every  in- 

stancefgives  additional  strength  to  the  title.    But  if  the  defend*  Hob.  163. 

ant  merely  plead  the  general  issue,  viz.  that  he  did  not  disturb, 

the  title  does  not  come  in  question,  and  the  plaintiff  may  either 

have  judgment  or  go  for  damages  by  proving  the  disturbance,  to 

shew  which  he  must  prove  the  presentation,  the  bishop's  refusal, 

and  the  institution  or  presentation  of  the  other  clerk. 

The  defendant,  in  cases  where  his  clerk  also  has  been  refused  Vao^n,  6, 
admission,  must  not  only  be  prepared  with  evidence  to  contro- 
vert the  title  of  the  plaintiff,  and  shew  that  the  former  presenta- 
tion was  an  usurpation  upon  his  right ;  but  must  also  support  his 
own  title,  by  the  like  evidence  as  was  necessary  on  the  part  of 
the  plaintiff,  because,  in  this  case,  both  parties  are  actors,  and 
if  the  verdict  be  found  for  the  defendant,  and  his  title  establish- 
ed, he  is  entitled  to  have  his  clerk  admitted. 

If  the  issue  be  upon  the  avoidance,  the  manner  in  which  it  is 
stated  is  not  very  material;  an  avoidance  by  the  death  of  the  Co.  Lit.  88a,  •. 
last  incumbent  will  support  an  allegation  of  an  avoidance  by  pri- 
vation; and  if  the  allegation  on  the  other  hand  be,  that  the 
church  became  void  by  his  death,  it  may  be  shewn,  that  he  has  Dyer,  377.  b. 
taken  another  living  without  the  necessary  dispensation,  for  the  v 

manner  of  the  avoidance  is  not  the  title  of  the  plaintiff,  but  the 
avoidance  itself.    In  cases  where  the  acceptance  of  another  liv-  ibid, 
ing  ifl  made  the  ground  of  the  action,  it  must  be  proved,  that  the 
parson  subscribed  the  thirty-nine  articles  upon  his  appointment 
to  the  second  benefice,  for  unless  he  has  so  done,  although  insti- 
tuted and  inducted  into  it,  he  never  became  lawful  parson  of  it;  Shoty.^t- 
and  therefore  did  not  avoid  the  first,  though  the  fact  of  his  after-  j^'    ■**"•* 
wards  officiating  as  parson,  would  now  probably  be  considered 
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Ftert  n.     M  •vidence  of  his  having  so  snbacribed^l)  Bat  if  he  hat  iubBerib- 
Zk^^^  trf  the  articleg  on  his  appointment  to  the  second  liYing,  though 
he  maj  afterwards  forfeit  it,  by  not  reading  them  within  two 
^  months  after  his  induction,  yet  the  first  living  becomes  void. 

By  the  Stat.  36  Oeo*  3,  c.  83,  $,  3,  curacies  augmented  E»y 
Queen  ^nne^B  bounty,  are  to  be  considered  as  benefices  presen* 
tative»  so  as  that  the  license  thereto  shall  operate  in  the  sanae 
manner  as  institution  to  such  benefices,  and  shall  render  voida* 
Ue  other  livings  in  like  manner,  as  institution  to  the  said  bene- 
fices. In  case  of  the  avoidance  of  the  living,  by  the  acceptance 
of  ttfcA  a  curacy,  it  must  t»e  proved,  that  it  has  been  in  (act  aug* 
mented.  But  to  establish  this  fact,  it  will  be  sufficient  to  prove 
the  order  for  the  augmentation,  entered  in  a  book,  signed  by  the 
governors,  according  to  Stat  1  Om.  1,  Stat.  5,  c.  10,  s.  dO,  vrith- 
out  going  on  to  prove  that  the  money  was  afterwards  laid  out  in 
land  and  allotted  by  deed,  undor  the  corporation  seal  of  the  go- 
vernors, and  that  such  deed  was  enrolled  within  six  months  af- 
ter its  execution,  as  required  by  the  Act 

In  cases  of  this  kind  it  may  be  necessary  for  the  defendaat  to 
prove  his  dispensation  as  chaplain  to  some  nobleman ;  and  it 
should  seem,  that  unless  the  retainer  be  lost,  it  should  be  |Mrov- 
ed  like  other  instruments  bj  the  production  and  evidence  of  the 
subscribing  witness ;  it  has,  however,  been  said,  that  the  oath  of 
any  person  who  has  seen  the  retainer  under  hand  and  seal  is 
good  ;  but  that  i^  copy  of  it,  entered  in  the  Court  of  Faculties,  is 
not  sufficient 

If  the  issue  be  proved  for  the  plaintiff  the  jury  should  inquire, 
Ist.  Whether  the  church  be  full,  and  if  so,  upon  whose  presen- 
tation ;  for  if  upon  the  defendant's  presentation,  the  clerk  is  re- 
moveable.  Sdly.  The  value  of  the  living  to  enable  them  to  as- 
sess damages  according  to  the  Statute  of  Wettmimter.  3dly.  In 
case  of  plenarty  upon  an  psurpation,  whether  six  calendar  months 
have  passed  between  the  times  of  the  avoidance  and  bringing  the 
action,  for,  if  that  time  has  passed,  the  case  will  not  be  within 
the  Statute,  which  only  permits  a  usurpation  to  be  devested  by 
a  writ  brought  ir^ra  tempua  semeiire.  These  facts  are  seldom 
matters  of  dispute  in  the  cause ;  but  unless  admitted,  the  plain- 
tiff should  be  prepared  with  evidence  to  ascertain  them. 

11.  Where  the  parson  has  been  admitted,  instituted,  and  in- 
ducted into  the  living,  snd  any  person  afterwards  keeps  posses- 
sion of  the  Parsonage  house,  or  glebe,  or  continues  to  receive 
the  tithes,  geciment  is  the  proper  remedy  to  recover  the  posses- 
Mon.    In  this  action  he  must  prove  his  admission,  institution. 
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and  inductioD ;  and  it  was  formerlj  holden  to  be  neeessarj  forcb.XVi.8.i. 
fatm  to  prove  also  that  he  had  read  and  subscribed  the  thirty-  QK«<in«oL 
nine  articles,  according  to  the  Statote,  and  declared  his  assent  ^— — 
and  consent  to  all  things  contained  in  the  Book  of  Common 
Prayer.    Of  this,  however,  he  is  not  now  compelled  to  give  evi-P<nren«. 
dence,  unless  Mme  ground  be  laid  by  the  defendant  to  shew  that  wJUt^^  2 
he  has  not  complied  with  these  requisites ;  for,  the  presumption  BIm.  ssi,  s. 
is,  thai  every  man  has  conformed  to  the  law,  until  there  is  some   * 
evidence  to  the  contrary.    Neither  is  the  plaintiff  obliged  tovideBnLN. 
prave  any  title  in  his  patron,  for  institution  and  induction^  ^' ^^' 
though  upon  the  presentation  of  a  stranger^  is  sufficient  to  put 
the  rightful  patron  to  his  quart  impedit* 


SECTION  II. 

a 

In  acihnsfor  tiOusB 

Whehb  the  tithes  have  been  taken  by  the  defendant  under  an  Smcs. 
agreement  and  composition  with  the  plaintiff,  asntmpsU  on  the  tiijtt»'%, 
contract  is  the  proper  remedy  ;  and  no  further  evidence  is  ne-  ^ 

cessary  in  this  case  than  the  occupation  of  the  defendant,  his 
contract  with  the  plaintiff,  and  the  retaining  of  his  tithes  in  con- 
sequence of  such  contract- 
But  where  there  is  no  existing  contract,  and  the  farmer  has 
neglected  to  set  out  his  tithes,  or  has  made  a  fraudulent  and 
colourable  severence,  and  then  carried  them  away,  the  proper 
remedy  for  predial  tithes,  viz.  corn,  hay,  and  such  like  things* 
which  arise  immediately  from  the  earth,  is,  by  action  of  debt, 
founded  on  the  Stat,  of  2  &  3  Edw.  6,  c.  13,  which  in  such  case» 
gives  treble  the  value  of  the  tithes  withheld ;  and  when  the  sin- 
gle value  found  by  the  jury,  does  not  exceed  dO  nobles  (6(.  ld#. 
4d)  the  Stat.  S&  9  IT.  S,  c.  11,  gives  the  plaintiff  his  costs.  But 
if  the  Jury  find  the  single  value  above  that  sum,  or  an  arbitrator 
awards  even  less,  or  the  plaintiff  declaring  for  less  the  defend* 
ant  suffers  judgment  by  default,  so  that  the  value  is  not  **  found 
by  the  jury,"  within  the  words  of  the  latter  SUtut^  no  cosU  are 
payable  by  the  defend^ftt(l)  ri)Bw«rf 

In  ordinary  cases  it  will  be  sufficient  in  this  action  for  the  v.  Mom,  1 9. 
plaintiff  to  prove  himself  in  possession  of  the  rectory  or  tithes, 
without  entering  into  his  title  iW  *>»  ^i^^^  ^^  ^^  1^^^  *^>>^^^>j^^ig?^' 
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AtoHikr    ^"**  **  ^  uainterniptcd  receipt  of  tithes  from  tke  different 
UtZU.     jandholdere  in  the  faaisK  and  do  one  has  disputed  his  titU ;  and 
.  if  ^«  rector  of  ^.  has  for  a  length  of  time  been  in  the  undis- 

turbed receipt  of  tithes  arising  from  a  particular  close  in  the  pa- 
rish of  B.  that  will  also  be  prima  fmcU  evidence  of  his  title  to 
ji  )^n»et  V,  such  tithes^! )    But  the  mere  ciraimstance  of  h^i  having,  as  far- 
s  ^!Sx\    ^^  of  the  tithes,  called  a  meeting  of  the  parishioners  to  treat 
with  them  as  to  a  composition,  when  no  agreement  took  place  in 
consequence,  is  not  sufficient,  although  no  one  at  that  meeting 
v^T^^   <*wpttted  his  title<2)  In  cases, therefore,  where  no  acknowledg- 
Bm.  h  PuI.    ^^^^  ^^  ^^^  t>tl^  ^^^  taken  place,  he  must  prove  it    If  he  claim 
^8.  as  parson,  he  must  prove  his  ordination  bj  the  bishop,  his  insti- 

tution and  induction  into  the   living,  and,  as  said  in  some 

(3)  Vide  Bqi.^^^^'(^)  ^^^  subscription  to  the  declaration  in  the  act  of  unifor- 
N.P.  I88,ke.mitj  in  the  presence  tf  the  bishop,  and  his  reading  the  thirty- 
nine  articles  within  two  months,  and  declaring  his  assent  to  them. 
This  latter  evidence,  however,  since  the  case  of  Powell  v.  Mil- 
bank,  does  not  seem  to  be  strictly  necessary,  until  the  contrary 

(4)  Ante,  IS  shoum  by  the  defendant(4)  If  *the  plaintiff  sue  as  a  lay  im- 
MoDki'v.  propriator,  the  strict  proof  of  title  is  to  shew  that  the  rectory 
Batier,  1  originally  belonged  to  one  of  the  dissolved  monasteries,  and  was 
andiEaSt  ^granted  by  the  crown  to  thoae  under  whom  be  claims  ;(5)  but, 
^^-  as  deeds  and  instruments  are  liable  to  be  lost,  length  of  posses- 

(5)  Vide  Co-  sion,  andold  deeds,  conveying  tithes,  have  been  deemed  suffi- 
royn'i  Rep.     cient  evidence  of  titlc.(6)     When  the  plaintiff  sues  as  farmer 

of  the  tithes,  he  must  prove  a  lease  by  those  under  whom  he 

Rep*^^*  The  plaintiff  must  then  prove  the  defendant's  occupation  of 

grx  seivyn  v  ^'^^^  Within  the  parish,  his  taking  away  the  tithes,  and  the  value 
M\if ;  and  of  them ;  and,  if  there  has  been  any  agreement  for  a  composi- 
Gibba,  ^d!  tion,  it  has  been  said  that  he  must  shew  such  composition  to 
N.  P.188.  \iny^  been  discharged  by  six  months  regular  notice,  expiring  at 
the  end  of  the  year,  in  the  same  manner  as  in  the  common  case 
iJj)j2*°P^-  of  a  tenancy  from  year  to  year.(8)  A  mere  conversation  and 
Bro.Ch.Bep.  demand  of  the  tithes  two  years  before  the  action,  not  followed 
JSe  Wyburd  ^7  ^Y  ^^^^^  notice,  has  been  holden  not  to  be  sufficient  ;(9) 
V.  Taok,  abi  but  where  the  inhabitants  of  a  parish  had  been  for  a  length  of 
"^^  time  in  the  habit  of  paying  a  certain  composition  for  the  vica- 

rs) Pell  V,     rial  tithes,  and  at  the  usual  time  of  settlement  the  vicar  gave  a 
Eattrsa-"     verbal  notice  to  the  parishioners,  that  for  the  future  he  should 
require  the  tithes  to  be  rendered  to  him  in  kind,  this  was  con- 
sidered as  determining  the  composition,  and  entitling  him  to 
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call  OB  the  landholders  present  to  .set  them  0iit.(l)*  On  this  cb.  x vi.  s. ^ 
evidence  the  lands  will  be  presumed  to  be  chargeable,  unless  the  '^^-j?',^'^'^ 
contrary  be  shewn  on  the  part  of  the  defendant^  and  though  they  ' 

have  never  paid  tithes,  that  alone  will  furnish  no  defence,  if  the/|>  [^g^i^  ^, 
declaration  state  that  tithes  were  yielded  and  payable,[2)  within  Baiiej,  6 
forty  years  next  before  the  making  of  the  Statute ;  though  where   "°^ 
the  declaration  merely  stated  that  they  were  yielded  and  paid^S)  (^)  Mitehei 
within  forty  years  next  before  the  Statute,  some  evidence  of  t.  Kep.  seo, 
payment  was  required ;  and,  though  a  layman  cannot  prescribe  f^^  ^[*^  ^*^ 
in  fwn  decimando,  yet  if  the  tithes  belong  to  a  lay  impropriator, Trappes,  2 
and  the  land  in  question  has  been  constantly  ploughed,  and  i^o^^'fJ^jT^'' 
tithe  paid,  it  may  be  ground  for  Uie  jury  to  presume  a  grant  by 
him,  and  severance  of  the  land  from  the  rectory .t    In  this  case,  ^^^j^*^!^  ^ 
therefore,  the  onus  will  lie  on  the  defendant  to  shew  that  it  has  Clarke,  cited 
been  constantly  before  in  a  state  of  tilUge.(4)  l^'    ^^' 

In  cases  where  the  lands  are  discharged  from  tithes  by  a  mo- 
ney payment  or  modus,  the  evidence  will  be  of  the  same  nature  (;on.  Rep. 
as  in  all  other  cases  of  custom,  viz.  the  constant  and  uniform  ^^ 
payment  of  the  sum  taken  in  lieu  of  tithe.    A  continued  pay-Fanshaw,  s 
ment  of  a  sum,  small  enough  to  be  considered  as  an  immemorial  ^^^'  ||^'  ^^ 
payment,  will,  if  the  origin  of  it  be  not  shewn  by  the. parson,  be  ' 

deemed  sufficient  evidence  of  its  having  been  immemorial ;  and 
the  circumstance  of  the  witnesses  calling  it  a  composition,  will 
not  lessen  the  legal  effect  of  such  payment.(5}  It  has  been(5)DriiRelci 
much  the  practice  of  late  years  to  produce  ancient  documents,  p  P"'^*';l  ^ 
such  as  Pope  Nicholas's  Taxation,  the  Ecclesiastical  Survey, 
and  ministers  accounts  in  the  time  of  Henry  the  eighth,  and  the 
parliamentary  surveys  in  the  time  of  the  commonwealth,  to  in- 
validate moduses  u  and  in  the  above  case  the  latter  document 


*  In  this  ease  the  Chief  Baron  Ricbards  held,  that  where  a  modus  was  set  up 
vhioh  failed,  the  defendant  coald  not  insist  on  notice.  In  JSitfiep  y.  Chichester, 
vide  iupra,  L/)rd  Thuhldw  on  the  aathority  of  Jiilams  r.  HetvU,  contrary,  as  k 
should  seem  to  hiftown  judgmvnt,  held  otherwise  ;  and  there  does  nor,  in  point  of 
Bound  sense,  appear  to  be  greater  reason  for  it,  than  in  the  common  case  of  a  tenant 
who  seta  op  title  in  himself. 

f  In  Mead  v.  ^/Wbury^  3  Price ,  338,  the  Court  of  Exchequer,  held,  that  a  grant 
of  tithes  could  not  he  preMmed,  even  as  against  a  lay  impi-opriuior,  unless  some 
evidence  were  given  of  the  grant ;  or  enjoyment  of  the  tithes  shewn  by  something 
like  actual  pernancy,  or  a  dealing  with  the  tithes  as  owner ;  and  that  the  cireuRB- 
stances  of  the  church  having  been  long  dilapi^pted,  and  no  lithe  paid,  of  a  fopmer 
impropriator  having  declared  that  the  lands  in  question  were  exempt  from  tithes, 
and  leases  from  the  rector  of  the  impropriate  rectory  excepting  the  tithes,  were  not 
sufficient  to  raise  the  presumption.  Sed  vide  Lady  Dartmouth^.  JRoberts^  16  East, 
934;  ante,  « 
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Putii.     ftppean  to  hare  been  introdvced  for  that  porpose.  on  which  the 
^^^^   Chief  Baton  Riohards  ia  reported  to  have  said,  **  that  the  fact 
^^^,^,.^^  of  the  parliamentary  anrvejy  not  referring  to  the  modatea,  was 
nothing  when  opposed  to  the  proof  of  actual  payment.    Had 
that  document  (his  Lordship  added,)  though  it  is  certainly  en- 
titled to  great  weight  on  some  questions,  even  stated  that  there 
was  no  modus,  it  would  not,  as  being  on  that  subject  re$  inter 
dko9  adOt  be  strong  enough  to  overturn  the  positire  evidence  of 
actual  payment,  still  less  was  the  mere  omission  to  mention  it 
^0^%     sufficient''    On  other  occaaion8(l)  these  documents  have  been 
PriM,  S7t     considered  as  by  no  means  conclusive  on  such  a  question.    But 
▼Me  $  Priee^  ^  terrier,  signed  by  the  minbter  and  parishioners,  is  the  strongest 
evidence  which  can  be  adduced  either  to  disprove  the  modus  al- 
together, or  to  prove  the  nature  of  the  payment,  and  de&ne  its 

ffiiSTs*''  legal  character<2) 

pSBe,'s6o.        Where  the  defendant  contends  that  the  lands  are  wholly  ex- 
MyuoB^v.     ^Qip^  fi^m  tithes,  he  must  shew  the  ground  of  discharge ;  for  the 
Pric«,'i9.      mere  circumstance  of  their  not  having  been  before  charged,  is 
(as  observed  above)  not  sufficient,  because  a  layman  cannot  set 
up  a  prescription  de  fwn  decinumdOt  without  deducing  his  title 
from  some  ecclesiastical  person,  though  he  may  one,  de  modo 
deeimandi,  without  any  such  aid. 
Bishop  of  ^       3||t  though  a  layman  cannot  so  prescribe,  a  bishop,  or  his  te- 
Cite, «  Co.    nant  or  copyholder,  may  shew  that  he  and  all  his  predecessors, 
^'  seised  of  such  a  manor  in  right  of  the  btshoprick,  hare  held  the 

manor  by  them  and  their  tenants  discharged  of  tithes ;  and  tho 
Stat  of  31  Hen.  8,  c.  IS,  having  continued  the  exemption  of 
lands  belonging  to  the  monasteries  thereby  dissolved,  in  the 
same  manner  as  those  religious  houses  enjoyed  them  before  their 
dissolution,  any  lay  person,  upon  shewing  that  such  l&nds  did 
belong  to  a  religious  house  dissolved  by  that  Statute,  or  by  Stat 
Vide  Hob.  32  Ben.  8,  c  d4,  and  that  while  in  their  hands  they  were  exempt 
^^'  from  tithes,  may  hold  such  lands  discharged  from  them  in  the 

same  manner  as  they  were  enjoyed  by  the  monastery. 
The  grounds  of  discharge,  which  spiritual  persons  enjoyed 
Ante,  135.  before  this  Statute,  were  four  in  number,  viz.  1.  By  the  pope's 
bull  of  exemption,  which  may,  as  was  observed  before,  be  proved 
by  the  bull  itself,  or  an  exempiiftcation  of  it  under  the  bishop's 
seal,  and  proof  that  the  lands  in  question  belonged  to  those  men- 

tioned  in  it 
Nuh  V.  Silly.  By  prescription,  and  unless  it  be  proved  that  the  lands 

Bih/soe.    '  have  paid  tithes,  the  mere  circumst^ftice  of  their  having  belonged 
Hob.  300.      to  a  monastery  so  dissolved,  will  be  frima  facie  evidence  that 
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tbej  inmemorially  held  it  discharged  of  tithes.    The  religioiisch.  XYi.t.3. 
house  must  be  one  fouDded  before  the  time  of  legal  memory    ^^^^ 
(1  £ich*  1.)  for  if  foanded  within  that  time,  there  could  be  no 
such  prescription. 

Sdlj.  By  composition  real,  which  was,  when  lands,  or  other 
real  recompense,  were  assigned  to  the  parson  as  a  compensation 
for  the  tithes  of  the  land  in  question.  This  must  be  made  with 
the  parson,  by  consent  of  the  patron  and  ordinary,  and  may  exist 
in  the  case  of  a  layman,  as  well  as  of  an  ecclesiastical  person. 
Those  made  with  the  ecclesiastical  houses,  must,  of  coarse,  be 
made  before  the  Statute  of  13  Eliz*  c.  10,  by  which  parsons  and 
Ticars  are  restrained  from  making  any  conveyances  of  the  estate 


of  their  churches,  other  than  for  their  lives,  or  twenty-one  yean»  ^^  ^^n-  «•  ^^^ 
so  that  no  composition  created  since  that  time  can  be  supported 
against  the  successir,  though  confirmed  by  a  decree  of  the  Court 
of  Chancery.  To  prove  a  composition  with  a  lay  person,  how- 
ever, the  instnuneht  itself  whereby  the  composition  was  made, 
shonld  be  shewn,  either  by  its  production,  or  some  evidence  of 
its  former  existence,  for  no  presumption  is  admitted  of  it  by 
mere  non-payment  or  reptttation,(l)  (i)  8  Wood^ 

4tiily.  By  order,  as  the  templars,  cistericans,  and  l^o&pitallers^^*  Jl^,*^ 
of  Jerusalem;  these,  however,  were  exempted  only  during  such 649 ;mmI Hob. 
time  as  the  lands  were  in  their  own  occupation  and  manuraace.|^[^^^  Fijlt^ 
To  entitle  lands  to  this  exemption,  it  is  necessary  that  theyiPno^f^^* 
should  have  been  in  the  hands  of  those  orders  before  the  coun- 
cil of  Zoleron  (1179 ;)  and  if  such  lands  have  ever  paid  tithes 
it  will  induce  a  presumption  that  they  were  purchased  by  them 
after  that  time.(d)    Another  restriction  on  this  exemption  i^yS^^M^^^* 
that  the  lands  are  only  privileged  while  in  the  hands  of  the  per-  ss. 
son  who  has  an  estate  of  inheritance  in  them  as  a  tenant  in  fee^^x  ^^,|g^^ 
or  in  tail,(S)  for  a  mere  lessee  for  life  or  for  years  unless  hold-Rediun, 
ing  immediately  under  the  crown,)(4)  is  chargeable  in  respect ^^*^^*'  '^^ 
of  them  during  his  occupation.  ^*^  Owen,  46 

But  the  Statute  of  Hm.  8,  has  introduced  another  exemption  Hob.  S98. 
which  did  not  exist  before  it,  and  that  is,  where  there  was  a  unity 
of  possession  by  the  religious  house,  of  the  parsonage  and  the 
land  which  is  attempted  to  be  charged,  provided  that  such  unity 
existed  from  time  immemorial,  and  that  no  tithe  was  paid  for  it 
by  the  abbot  or  his  farmer ;  for  if  united  within  time  of  memory, 
or  titlie  has  been  paid,  it  is  not  discharged  by  the  Statute.  How- 
ever, in  this  case,  as  in  former,  if  the  unity  be  proved,  and  the 
time  of  the  union  cannot  be  ascertained,  and  there  is  no  evidence 
of  tithes  having  been  paid,  the  presumption  will  be  in  favour  of 
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Fart  n.     its  ekeinption.(l)    This,  therefore,  is  in  effect  the  same  as  adts* 
^Uihcff*    charge  by  prescription,  and  when  put  specially  on  the  record 


may  be  so  pleaded. 


Foi 


(1 )  Saviiie,  It  may  be  proper  to  observe  on  these  several  modes  of  exerop- 
V  H  H  b  ^'^'^'  ^^^^  ^^^^  extend  only  to  such  lands  as  came  to  the  crown 
S99.  by  virtue  of  the  Statute  of  31  &  32  Hen,  8,  and  not  to  such  as 

came  to  it  either  by  27  Hen.  8,  c.  £8,  which  dissolved  the  lesser 
Ji^t^.*  *'*  abbeys,  or  by  1  £dw.  6,  c.  14.(2) 
Franklin,  Sir      The  fact  of  the  lands  belonging  to  a  monastery,  &c.  is  gene- 
sis. ^™'      rally  proved  by  the  survey  of  their  lands  at  or  soon  after  the 
Ante,  127.      time  of  their  dissolution,  or  by  some  other  public  document,  the 
evidence  and  effect  of  which  have  been  before  taken  notice  of. 
Most  of  the  documents  are  to  be  found  either  in  the  Augmenta- 
tion Office  or  Chapter  House. 
Vide  Bai.  N.      Another  defence,  which  may  be  made  to  actions  of  this  kind, 

1*  191 

1  Vet.  117.  >B  where  barren  lands  are  newly  inclosed.  The<«e  are  exempted 
for  seven  years,  by  the  before-mentioned  Statate  of  Edw.  6,  but, 
^} D^^'  ^^  support  this  defence,  it  must  be  proved*  that  the  land  is  ut- 
Exeb.  Hit.  T.  tcrly  barren  and  unprofitable.  Land  which  when  cleared  will 
\vaiia»i"  immediately  yield  a  crop  without  any  extraordinary  manure, 
Scr.  though  the  cultivation  is  attended  with  considerable  expense,  is 

Dic^Utmea  ^**^*®  ^®  **^^  *W  *'*^»  therefore,  a  warren  or  sheep  walk  which 
(U.  15.  is  ploughed,  a  wood  which  is  grubbed  and  then  sown  with  corn, 

(*IJX?T^*^  land  recovered  from  the  sea,  or  drained,  cannot  claim  this  ex- 

V.  Collins,  2  .  .     •    .        i  1 

M.  k  S.  549.  emption,  unless  they  are  so  bad  m  themselves  as  to  require  an 
feS*  8*^0  extraordinary  expense  of  manure  or  labour(4)  before  they  will 
Mhichsee.      produce  any  crop. 


SECTION  III. 

^  In  the  action  for  dilapidations, 

Sect.  3.         In  the  action  for  dilapidations  of  the  parsonage-house  or  build- 
Diiapi'dations.  ^^&>  brought  against  the  predecessor  of  the  plaintiff,  or  his  exe- 
.  cutor,  the  plaintiff  must,  in  the  first  place,  prove  his  own  title, 

by  the  same  means  as  are  pointed  out  in  the  case  of  an  eject- 
ment for  the  rectory,  or  action  for  not  setting  out  tithes.  He 
must  then  prove  that  the  defendant  or  his  testator  was  possess- 
ed of  the  living,  and  this  possession  may  be  proved  by  the  cir- 
cumstance of  his  acting  as  parson,  by  preaching,  taking  tithe,  &c. 
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L09Bt\jf  the  plaintiff  must  prove  the  state  of  the  buildings  at  the  Oh.  x\i. ».  s. 
time  of  the  resignation  of  the  defendant,  or  death  of  his  testator,  dnapiillfkmt. 


and  the  monej  which  either  has  beep,  or  necessarily  mustbe  ex- 
pended to  put  them  in  a  proper  state  of  repair.  As  to  the  state  Vkk:  s  Bar. 
of  the  repairs,  at  the  time  when  the  defendant  came  into  pos-  ^^*  ^^> 
session,  it  seems  not  to  be  material,  if,  as  has*  been  said,  he  is 
answerable  for  the  whole  dilapidations,  whether  arising  in  his 
own  time  or  before ;  but,  as  this  has  never  been  Judicially  de- 
ctded,  it  may,  when  evidence  of  that  fact  can  be  adduced,  be  pro- 
per to  be  prepared  with  it. 


SECTION  IV. 

In  the  action  for  non-reMence, 

Ths  first  Statute  which  authorised  the  temporal  Courts  to     se«t.  4. 
lake  coirnisance  of,  and  enforce  the  residence  of  the  clergy,  A<*«»^?'' 
was  the  21  Hen*  8,  c.  13,  whereby  it  was  .enacted,  that  as  well      denee.' 
all  and  every  person  then  being  promoted  to  any  archdeaconry,  ■   '  ' 

deanery,  or  dignity  in  any  monastery,  or  cathedral  church,  or 
other  church,  conventual  or  collegiate,  or  being  beneficed  with 
any  parsonage  or  vicarage,  as  all  and  every  spiritual  person  and 
persons  which  thereafter  should  be  promoted  to  any  of  the  said 
dignities  or  benefices,  with  any  parsonage  or  vicarage,  should 
be  resident  and  abiding  in,  at,  and  upon  his  said  dignity,  prebend, 
or  benefice,  or  at  one  of  them  at  the  least;  and  in  case  he  should 
not  keep  Tesidence  at  one  of  them,  as  aforesaid,  but  absent 
himself  wilfully  by  the  space  of  one  month  together,  or  by  the 
space  of  two  months,  to-  be  at  several  times  in  any  one  year, 
and  make  his  residence  and  abiding  in  any  other  places  by  such 
time,  he  should  forfeit,  for  every  such  default,  lOL  half  to  the 
King,  and  half  to  him  that  would  sue  for  the  same.* 


•  It  is  provided  thai  this  Act  shal)  not  extend  to  certain  persons  excepted  out  of 
if,  and,  amongst  otiiert,  sctiolnrs  abiding  For  slody,  without  fmod  oreorio,  at  any 
university,  and  ch^laius  to  the  king,  queen,  and  other  persona  named  io  the  Act, 
during  the  time  of  their  attendance. 

The  Slat  25  J/en.  8,  c.  16,  extended  the  exemption  to  the  chaplains  of  the  Judges 
and  of  the  attorney  and  solicitor  general,  residing  in  their  houses ;  and  the  2S  Bm 
8,   c.  13,  narrowed  the  exemption  of  students  at  the  nnitcrity  to  such  at  were  ob- 
der  forty  yeara  of  age,  and  who  were  present  at  the  ordiaary  leetwe,  fice.  MTing 

4M 
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Part  n.  Thus  8tood  the  law  on  this  subject  till  yeiy  latelj,  when  t 
Aotioot  for  gi-eat  number  of  acttons  having  been  brought  bj  common  inform- 
deaec.  ers  against  clergymen  for  non -residence*  some  of  which  were 
«*—*—»  Terj  vexatious  and  oppressive,  the  legislature  thought  proper  to 
suspend  suc^  actions  from  time  to  time,  till  the  law  on  this  sub- 
ject should  be  well  considered,  and  some  further  provisions  in- 
troduced ;  and  at  length  a  Statute  was  passed  ("43  Oeo.  3,  c. 
84,)  whereby  (<•  12,)  so  much  of  the  Act  of  21  Heru  8,  as  im- 
poses the  penalty  of  lOL  on  persons  therein  described  who  shall 
not  reside,  &c.  was  repealed,  and  further  provisions  enacted. 
The  Statute  was  itself  repealed  by  another  Act,  also  made  in 
the  late  King's  reign ;  and  now  by  Statute  57  (ho.  3,  c.  99,  «. 
5,  it  is  enacted,  that  thenceforth  every  spiritual  person,  holding 
any  benefice,  who  shall,  without  such  license  or  exemption  as  in 
this  Act  allowed  for  that  purpose,  wilfully  absent  himself  there- 
from for  any  period  exceeding  the  space  of  three  months  toge- 
ther,  or  to  be  accounted  at  several  times  in  any  one  year  ;*  and 
make  his  residence  and  abiding  at  any  other  place  or  places, 
except  at  some  other  benefice,  donative,  perpetual  cuxacy,  or 
parochial  chapelry,  of  which  he  may  be  possessed,  shall,  when 
such  absence  shall  exceed  such  period  as  aforesaid,  and  not  ex- 
ceed six  moniths,  forfeit  and  pay  one-third  of  the  annual  value 
(deducting  therefrom  all  outgoings,  except  any  stipend  paid  to 
any  curate,)  of  the  benefice,  donative,  perpetual  curacy,  or  pa- 
rochial chapelry,  from  which  he  shall  so  absent  himself:  and. 


however,  the  privilege  of  the  ChaaceUor,  and  other  offieers  of  the  aniTeraitj,  though 

above  that  age- 

The  exeroptiont  were  again  extended  by  the  Stat.  33  ffen.  8,  c.  28,  to  one  chap- 
lain of  the  Chaneellor  of  the  Doehy  of  Xonoiuier,  and  of  other  ofllocrt  therein  meo- 
tloned,  residing  in  their  houaet,  and  attendant  on  their  peraona.  Bat  it  waa  pro- 
vided by  tlie  latter  Statute,  that  suoh  ehaplains  shonld  repair  twice  a  year  nt  the  leatt 
to  their  btnefioea,  and  there  abide  eight  days,  at  each  time,  toTtiit  and  inttroet  their 
core,  on  pain  of  forty  rfitlHnga,  Ice. 

Moat  of  theae  exemptioaa  were  eontinued,  and  aome  othera  added,  by  the  Sta(. 
of  43  Geo.  3,  «.  15,  and  57  Geo.  3, «.  10,  and  the  ehaplain  of  the  Hooae  of  Com- 
mona  added  to  the  namber ;  but  the  privilege  of  non-rcaidence  at  the  onirersity  is 
confined  to  peraona  under  the  age  of  thirty  years. 

•  On  these  words,  in  the  Stat  of  43  Gee.  3,  the  Courts  of  King  Bench  and  Com- 
mon Pleaa  both  held,  that  the  Legislature  mtended  a  year  from  the  time  when  the 
action  was  commenced,  {Bankf  v.  Caihcart,  S  TamU,  S.  S.  C.  in  error  i  M.^ 
S.  534 ;)  but  by  the  last  Stat.  (s.  38,)  it  is  enacted,  that,  for  all  the  purposes  of  the 
Aet,  the  year  riiall  be  deemed  to  commence  on  the  1st  January^  and  be  reckoned 
therefrom  to  31st  December^  both  inclusive  ;  and  thai,  (s.  39,)  for  all  the  puriwses 
of  the  Aet,  a  month  shall  be  deemed  a  calendar  month,  except  where  a  month  or 
months  is  or  are  to  be  made  up  of  difbrent  periods,  hi  which  ease  thirty  days  shall 
be  deemed  a  roontli. 
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when  such  absence  shall  exceed  six  months,  and  not  exceed  ch.xvi. 8.4. 
dg^t  months,  one-half  of  such  annual  value ;  and»  when  such    "^j^^^ 
absence  shall  exceed  eight  monthi,  two-thirds  of  such  annual      deuce. 
ralae ;  and,  when  it  shall  have  been  for  the  whole  jcar,  three-  - 

foarihs  of  such  annual  value ;  the  whole  penalties  are  given  to 
the  informer.  But  it  is  provided  bv  sect  18,  that  no  parsonage 
that  has  a  vicar  endowed,  or  perpetual  curate^  and  having  no 
cure  of  souls,  shall  be  deemed  or  taken  to  be  a  benefice  within 
the  intent  and  meaning  of  the  Act  It  is  provided  by  sect  6, 
that  where  there  is  no  house  belonging  to  the  benefice,  a  resi- 
dence within  the  limits  of  the  parish  shall  be  sufficient:  and  by 
sect.  7,  that  when  the  governors  of  Queen  Jifine'9  bounty  have 
purchased,  or  shall  purchase  houses  not  situated  within  the  pa- 
rish»  but  so  sufficiently  contiguous  and  suitable;  as  to  be  conve- 
nient for  the  residence  of  the  clergyman,  such  houses  having 
been  previously  approved  by  the  bishop,  by  writing  under  his 
hand  and  seal,  and  duly  registered,  &c.  shall  be  deemed  houses 
of  residence. 

Sect.  8,  provides,  that  on  rectories,  having  vicarages  endow- 
ed, the  residence  of  the  vicar  in  the  rectory  house  shall  be  deem- 
ed a  legal  residence,  provided  that  the  vicarage  house  be  kept 
in  proper  repair  to  the  satisfaction  of  the  bishop. 

And  by  sect.  9,  that  the  bishop  may,  in  every  case  where 
there  shall  not  be  a  house  of  residence  belonging  tp  the  benefice, 
allow  and  adjudge  any  fit  house  within  the  limits  of  the  bene- 
fices, and  belonging  thereto,  or  any  fit  house  belonging  thereto, 
not  within  the  limits,  but  so  contiguous  as  to  be  sufficiently  con- 
venient for  the  purpose,  to  be  the  house  of  residence  thereof; 
and  such  allowance  and  adjudication  in  writing,  &c.  shall  be 
registered  from  time  to  time,  and  be  deemed  the  house  of  resi- 
dence for  the  time  being.  • 

By  sect  11,  it  is  provided,  that  it  shall  be  lawful  for  any  per- 
son, being  dean,  during  such  time  as  he  shall  reside  on  his  dean- 
ery, or  being  prebendary  or  canon,  or  holding  any  other  dignity 
in  any  cathedral  or  collegiate  church,  who  shall  reside  any  pe- 
riod not  exceeding,  four  months  altogether  within  the  year  upon 
such  dignity,  to  account  such  residence  as  if  he  had  legally  re- 
sided on  some  benefice ;  and  that  it  shall  be  lawful  for  any  spi- 
ritual person,  having  or  holding  any  prebend,  canonry,  or  dig* 
Bity,  in  any  cathedral  or  collegiate  church,  in  which  the  year, 
for  the  purposes  of  residence,  is  a<^counted  to  commence  at  any 
other  period  than  the  1st  of  January,  and  who  may  keep  the 
periods  of  residence  required  for  two  successive  years  at  such 
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PtH.  U.  cttbfdral  or  collegiate  church,  in  whole  or  in  part,  between  the 
Aeiiomi^  l8t  ^(  Jwmary  and  the  5Ut  December,  in  any  one  year,  to  ac- 
000  at  such  residence,'  although  exceeding  fonr  months  in  the 
-  year,  as  reckoned  from  the  1st  of  Jmmary  to  the  3 1st  December , 
as  if  he  had  legally  resided  on  some  benefice.  And  the  bi^op 
is  further  empowered  (sect.  12,)  to  license  any  longer  period  of 
noB -residence  upon  any  such  benefice  of  any  prebendary,  ca- 
non, or  other  person,  holding  any  dignity  in  any  cathedral  or 
collegiate  church,  in  any  case  in  which  it  shall  appear  to  him, 
from  his  own  knowledge  (if  such  cathedral  or  collegiate  church 
is  locally  situate  within  his  own  diocese,  or  if  not,  by  the  certifi- 
cate of  the  bishop  of  the  diocese  in  which  the  cathedral  or  colle- 
giate church  shall  be  locally  sitiute,)  to  be  required  for  the  per- 
formance of  any  duties  in  any  suth  cathedral  or  collegiate 
church  ;  provided  that  every  such  spiritual  person  shall,  during 
such  period,  reside  on  such  prebend,  &«. ;  and  a  general  proviso 
is  added,  (sect  IS,)  in  favour  of  any  prebendary,  &c«  appointed 
before  the  making  the  Act,  while  actually  resident. 

By  the  14th  sect  a  person  having  a  house  of  residence  upon 
bis  benefice,  and  who  shall  not  reside  thereon,  is  required  dur- 
ing such  period  or  periods  of  non -residence,  whether  the  same 
shall  be  for  the  whole  or  part  of  any  year*  to  keep  such  house 
of  residence  in  good  and  suflScient  repair ;  and  not  doing  so, 
and  upon  monition  issued  by  the  bishop,  not  putting  the  same 
in  repair  according  to  the  requisition  of  the  monition,  within 
the  time  specified  diereih,  to  the  satisfaction  of  the  bishop,  and 
to  be  certified  to  him  upon  such  survey  and  report  as  shall  be 
required  by  him,  is  made  liable  to  all  penalties  for  non-resi- 
denee,  notwithstanding  any  exemption  or  license  during  the  pe- 
riod of  such  house  of  residence  remaining  ofit  of  repair,  and  un- 
til the  same  shall  have  been  put  into  good  and  sufficient  repair, 
to  the  satisfaction  of  the  bishop. 

The  sevoral  sections,  from  the  15th  to  the  23d,\:ontain  various 
regulations  as  to  licenses  for  non-residenoe  to  be  granted  by 
bishops,  in  certain  cases,  and  bf  them  with  the  sanction  and  al- 
lowance of  the  archbishops  in  others ;  and  by  the  d3d  section, 
every  person  who  shall  be  non-resident  by  reason  of  any  resi- 
dence on  another  benifice,  or  of  any  exemptioa,  to  entitle  him 
to  oMain  which  it  ts  not  necessary  to  have  a  Hcense,  shall,  within 
six  weeks  after  the  1st  January  in  every  year,  notify  the  same 
in  writing  under  his  hand  to  the  bishop  of  his  diocese. 

The  Statute  (sect  35,)  farther  enacts,  that  no  penalty  shall 
be  recovered  other  than  sach  as  may  have  been  lAoiirrod  dmiog 
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i€  Tear  ending  on  the  31st  day  of  December^  iromediatelj  prerCh.s,vi.i.4. 
cfiijng  the* commencement  of  the  action.    That  (sect;  37,)  lio  ^!^^ 
iction  shall  be  commenced  till  the  first  of  May^  after  the  eipi«      deuce. 
rition  of  that  year ;  and  that  (sect.  40, J  a  month's  previous  nw-  '  ■ 

::ce  shall  he  given  to  the  party,  or  left  at  his  dw\&lUng-hoQse» 
:>iUtainiDg  the  cause  of  action,  &c.  and  name  of  attorney  en- 
ioTsed.     That  (sect.  41,)  the  delivery  of  such  notice  shall  be 
proved  on   the  trial ;  and  (sect  42,)  that  no  evidence  shall' he 
-sceived  of  any  cause  of  action,  except  such  as  is  contained  in 
Se  notice. 
The  4Sd  sect  permits  the  defendant  to  pay  into  Court  sttch 
»m  of  money  as  he  shall  think  fit,  subject  to  such  rules  as  in 
diher  actions  wherein  the  defendant  is  allowed  to  pay  money 
.ato  Conrt ;  the  46th  sect  enables  the  defendant  to  plead  a  mo- 
nition by  the  bisbop  against  him  for  non -residence,  in  case  such 
sonilion  has  been  issued  against  him  before  the  service  of  the 
9c^ice,     The  4rth  sect,  enacts,  that  no  penalty  shall  be  levied 
a^ast  the  body  of  the  defendant  where  it  can  be  recovered  by 
sequestration  within  three  years. 

It  is  unnecessary  to  say  more  as  to  the  proof  of  notice,  thau 
%  refer  to  what  has  already  been  written  on  that  subject,  when 
speaking  of  actions  against  justices  of  the  peace.  After  that 
preliminary  proof,  he  may  proceed  with  the  rest  of  his  case. 

We  ha^e  before  seen,  that  if  an  action  wers  brought  on  tkeBeTanr. 
Stat  of  21  Htn.  8,  the  plaintiff  was  not  put  to  farther  proof  of  ^te,''"^'' 
the  defendant  being  beneficed  with  the  living,  from  which  he 
had  absented  himself  than  acts  done  by  himself  as  the  clergy- 
man of  that  place,  such  as  receiving  tithes,  &e.  and  the  same 
evidence  will  still,  I  conceive,  be  sufficient    The  plaintiff  must 
,  then  prove  the  absence  of  the  defendant  during  the  time  charged.  Canoing  v. 
If  there  were  a  parsonage-house,  his  residence  in  any  o^cr^gJ[^iJ[j»  ^^ 
house  within  the  parish,  would,  under  the  former  acts,  subject 
him  to  the  penalties  of  the  act,  and  will  stiH  do  so,  utkless  he  has 
the  bishop^s  license  for  that  purposo,  according  to  the  directions 
of  the  Statute  ;  t>r  is  within  the  other  provisions  contained  in 
it.     Lastly,  he  roust  prove  the  value  of  the  living,  and  a^this 
would  frequently  be  a  task  of  considerable  difficulty,  the  Statnte 
(sect  44,)  has  provided  that  the  Court  in  which  ,the  action  is 
depending,  shall,  upon  application  made  for  that  purpose,  re- 
quire the  bishop  of  the  diocese  to  certify  in  writing  under  his 
hand  to  the  Court,  and  also  to  the  paity  named  in  the  rule,  the 
reputed  annual  value  of  the  living,  which  certificate  shall,  in  all 
subsequent  proceedings  in  the  action,  be  received  as  evidence 
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Partn.     of  the  tnniial  value*  for  the  purposes  of  the  act,  without  preju- 

^^^e^   dice,  nevertheless,  to  the  admissibilitj  or  effect  of  aoj  such  oiier 

denee.      evidence  as  may  be  offered  or  given  respecting  the  actual  value 

•^— "—  thereof. 

2  Browfii.  55.  xhe  defendant  was  formerly  permitted  to  shew  ill  health,  or 
other  sufficient  reason  to  excuse  his  absence.  But  these  ex- 
cuses are  all  now  settled  bj  the  positive  terms  of  the  act  He 
cannot,  when  not  exempted,  be  permitted  to  shew  any  other 
cause,  without  license  of  the  bishop ;  and,  if  he  has  obtained 
such  license,  which  can  only  be  granted  upon  evidence  laid  be* 
fore  the  bishop,  the  license  itself  will  be  sufficient  evidence  for 
the  defendant  in  the  action,  and,  if  pleaded,  will,  by  the  45tli 
section,  entitle  him  to  double  costs,  in  case  a  verdict  be  found 
for  him.  In  cases  where  the  defendant  is  exempted  without 
the  aid  of  a  license,  he  must  prove  his  exemption,  by  proving 
his  appointment  as  chaplainy*&c.  an4  that  he  has  duly  resided 
according  to  the  several  acts ;  and  must  also  prove  the  delivery 
of  bis  notification  thereof  to  the  bishop.  To  shew  this  fact,  he 
should  prove  the  actual  delivery  of  it  to  the  bishop,  by  having 
the  original  brought  from  the  registry ;  for  the  provisionr con- 
tained in  the  Stat  of  48  Geo.  3,  s.  25,  whereby  the  defendant, 
having  delivered  a  duplicate  to  the  regfstrir  of  the  diocese,  and 
got  a  copy  certified  by  such  registrar,  might  use  such  copy  as 
sufficient  evidence  of  his  having  made  such  notification,  does 
not  appear  to  have  found  a  place  in  the  last  Act  of  Parliament. 
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CHAP.  XVII. 


OF  THE  EVIDEHCE  IN  OOPTHOLD  GASES. 


To  maintain  an  ejectment  for  a  copjhold  tenement,  the  lessor    q^  j^vw^ 
of  the  plaintiff  must  produce  the  rolls  of  the  manor,  which  shew    Ejectment 
&  surrender  to  him,  or  those  under  whom  he  claims  ;  and,  in  ge-  f*>»"'^opy*»o^'- 
neral,  Jiis  own  admittance  is  necessary  to  complete  his  title.(l) 
An  heir-at-law,  however,  may  make  a  lease,  and  maintain  the  v.  Eves,  i 
action  before  admittance ;  and  where  a  tenant  for  life  has  becnj^**";  *^- 

J.J  .  ,  Doe  dcm. 

admitted,  upon  the  surrender  granting  that  estate,  his  admit- Tarrant  v. 
tance  operates  as  the  admittance  of  the  remainder-man,  named  ^|J[Y62!  ^ 
in  the  same  instrument  also,  for  it  is  but  one  estate.(2)     So  if 
Ji.  and  B.  be  in  possession  bj  virtue  of  a  grant  for  their  lives,  l[,*^^""®f|^® 
and  the  lord  grants  to  C  for  life,  from  and  after  the  deaths  of  Cra.  Jac.  31. 
«i.  and  B.,  C  may  maintain  an  ejectment  immediately  on  the  ^3)  ^oe  d«n. 
death  of  the  survivor,  without  further  admittance. (3)     But  a9<*^^-^^^*- 

less.  i2  B   & 

devisee  cannot  maintain  any  action  before  admittance  ;(4)  and  a.  455. 
if  suiph  devisee  never  be  admitted,  a  devise  by  him  is  void,  ^n^/ix  D_fi 
the  legal  estate  descends  to  the  heir  at  law  of  the  original  t^sta-  .ictireirys  v. 
tor.(5)    So  before  the  Stat  55  Geo.  3,  c.  ID'S,  (which  takes  away  5l'^»^»»2  Wiis. 
the  necessity  of '  surrenders  to  the  ust^  of  wills,)  if  the  surren- 
deree  ma^e  a  surrender  out  of  Court  to  the  use  of  his  will,  be-  Vemon  v!™ 
fore  be  had  been  himself  admitted,  such  surrender  was  void,  and  Veraon, 
could  not  be  made  good  by  a  subsequent  admittance,(6)  and  de-         ' 
visees  of  a  mere  contingent  remainder,  not  being  in  the  seisin,(<>)i>nedem. 
cannot  make  any  surrender  of  their  interest(r)     In  a  case,  r^fieid,  ' 
where  a  mortgagee  brought  au  ejectment  and'showed  a  surren-  **  Ea«t,i85. 
der  to  him  before  the  day  of  the  demise  laid  in  the  declaration,  (7)  Doe  dem. 
and  proved  his  admittance  in  consequence,(8)  the  Court  held  y-^**™**'' 
that  he  was  entitled  to  recover,  though,  in  fact,  the  admittance 
was  not  made  till  long  afterwards ;  for,  when  once  made,  it  relat-  [|*|^^y^* 
ed  back  to  the  time  of  the  surrender.     In  this  case  the  CourtUmv.cian- 
said,  th^t  even  if  these  had  been  no  admittance,  yet,  as  Against  ]|f™' qqq' 
the  mortgagor,  the  ejectment  would  be  maintainable ;  assigning 
as  a  reason,  that  the  mortgagor,  being  only  a  trustee  for  the 
mortgagee,  should  not  be  permitted  to  set  up  bis  legal  interest 
against  the  claim  of  his  cestui  que  trust ;  but  we  have  before  haiji 
occasion  to  observe,(9)  that  a  different  doctrine  has  since  been  #9 w^.^  5^1 
established  from  that  which  then  prevailed  respecting  the  action 
of  ejectment. 

It  has  been  before  observed,  that  the  Statute  of  Frauds  does 
not  extend  to  wills  of  copyhold  lands.    It  is  sufficient  in  this 
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PaH  U.     ^^^^  ^^^^  there  is  a  will  in  writing,  though  it  is  neither  signed 

Copyhold    by  the  testator,  nor  attested  bj  any  witness  ;  but  what  shall  be 

^**'*'      deemed  sufficient  proof  of  such  will  does  not  appear  to  be  very 

clearly  ascertained.     It  has  been  aaid  that  any  written  paper, 

A»iiew, 2  Bro*  which  the  Ecclesiastical  Court  would  hold  to  be  a  will,  shall 

^*Cnx^*^^      be  considered  as  a  saHicient  declaration  of  the  use  to  which  the 

P.  Will.  2S9.  estate  was  subjected  by  a  surrender  to  the  use  of  a  will ;  and, 

D!lr<ienK '      therefore,  it  has  been  usual  not  only  to  prove  the  original  paper 

Cooke  V.        writing,  but  also  to  produce  the  probate  which  has  tieen  granted 

7  ETsi'^ig'j.    ^^  i^  9  ^^^  ^^^^  instructions  taken  by  an  attorney  for  the  making 

of  a  will,  when  so  proved,  have  been  holden  sufficient  to  pass  the 

estate. 

In  one  case  a  paper  found  in  the  bureau  of  the  testator  was 

produced.    Thia  paper  was  all  in  the  testator's  hand-writing, 

,,     ,  and  contained  a  blank  attestation ;  but  it  was  not  siened  by  the 

Doe  i\tm.  .      ,  /.    .  ,  , 

Smith  V.        testator,  nor  had  any  witness  put  his  name  thereto      It  was  con- 
f!.rd^s')7**'^^*"  tended  tliat  the  instrument  appearing  on  the  face  of  it  to  be  an 
Auize«,  1805.  incomplete  thing,  the  Ecclesiastical  Court  would  never  grant 
fiddle*  jV     prohkte  of  it ;  and,  therefore,  it  was  not  a  will ;  but  that  even  if 
it  were  otherwise,  as  no  probate  had  been  granted,  it  could  not 
be  received  in  evidence,  as  a  will,  within  the  meaning  of  the 
surrender.     The  learned  Judge  who  tried  the  cause  rejected  the 
evidence  altogether,  and  as  there  had  be^n  no  probate,  would  not 
suffer  any  witness  to  be  examined  in  support  of  the  fiaper,  but 
the  Court  of  King's  Bench  afterwards  granted  a  new  trial ;  and 
the  devisee  making  no  defence  thereoni  the  point  was  not  further 
discussed.    From  this  decision  of  the  Court  of  King's  Bench, 
however,  it  seems  to  have  been  the  opinion  of  that  Court,  that 
the  Courts  of  Common  Law  may  enter  into  the  question,  whether 
the  paper  amounts  to  a  will,  though  no  probate  has  been  in  fact 
granted ;  and,  indeed,  where  the  will  is  merely  of  the  copy-hold 
land  and  no  personality  is  bequeathed,  the  whole  must  depend 
on  the  paper  itself,  for  the  Ecclesiastical  Courts  never  could 
Vitie  Saekviii  ^^^^  co^isance  of  it.    To  this  we  may  add,  that  in  the  cases 
V.  Brown,       before  the  Statute  of  Frauds,  wherein  it  came  to  be  a  question 
Nash'/.^*       what  should  be  a  will  of  lands  under  the*  Statute  of  Wills,  32 
K.imuntis,      ff^^i^  g  'c,  51    (and  which  cases  seem  to  be  most  applicable  to  the 

do.  Klix.  100.  [        '    !^^  .  ,  1.  .1  X     r 

(2)  Vide  7  present  point(2)  no  argument  was  drawn  from  the  grant  ot  pro- 
East,  S24.  bate  by  the  Ecclesiastical  Court,  but  the  Common  law  Courts 
themselves  decided  what  was  a  will,  without  the  aid  of  their 
construction.  In  those  cases,  as  in  the  present,  any  disposition 
of  the  estate  by  writing,  whether  such  writing  were  made  by  the 
'  testator  himself,  or  by  any  other  person  by  his  commandment  or 
consent,  was  holden  to  be  a  will  within  the  meaning  of  the  Statute. 
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But  where  the  testator  merely  told  the  witness,  that  a  third  ch.XViC. 
person  should  have  his  land,  and  the  witness  recited  the  words  CopjhoW 
I'f  the  intended  will  to  the  testator,  and  asked  him  if  this  shotild  ' 

be  his  will,  to  which  he  assented ;  and  the  witness  afterwards  jj^^^  „, 
put  it  into  writing,  but  never  shewed  the  writing  to  the  testator, ^in^'^^s 
or  read  it  to  him,  this  was  determined  not  to  be  a  good  will,  as  loo.'     *'* 
Dot  being  made  in  writing  hj  the  testator. 

When  the  Lord  himself  claims  the  estate,  as  forfeited  bj  rea  Read  v  KU 
<im  of  a  lease  made  by  the  defendant,  he  must  prove,  that  the^^^f^J  O^^ 
person  who  is  alleged  to  have  committed  the  forfeiture  was  ad-Cire.  1730. 
mitted  tenant  on  the  Rolls  of  the  manor.     It  will  not  be  suffi-  uTr'*^'  ^' 
cient,  in  this  case,  to  prove  that  his  father  was  admitted,  and  vide  eiiim 
titat  the  land  descended  to  him,  and  that  he  has  paid  quit  rents;  ^^i^^'^^* 
for,  though  he  might  enter  to  make  a  lease  before  admittance, 
nothing  vested  in  him  which  he  could  forfeit  before  admittance 
and  entry. 

Another  case,  ia  which  very  strict  evidence  has  been  required, 
is,  when  the  Lord  seizes  the  land  as  forfeited  for  want  of  the 
heir  coming  in  to  .be  admitted.  In  this  case  it  has  been  said* 
that  the  proclamation  should  be  proved  by  viva  voce  evidence, 
and  that  the  entry  thereof  on  the  Court  Rolls  is  not  sufficient.Cl)  (i)  LaniSt- 
It  should  be  observed,  however,  that  this  point  is  not  mentioned  4Keb^  W.'^' 
in  another  report  of  the  same  case  ;(2)  and  in  a  late  case,(3) 
where  suoh  a  claim  was  set  up,  no  such  evidence  appears  to  have 


•  Mr.  J.  Buixn  alto  eitet  1  LordRaym,  786,  in  the  margin ;  but.  m  this  Itook 
does  not  contain  anj  thing  u  to  this  point,  I  pretome  it  was  csublished  in  Read  v. 

4N 


:^ 


been  required.    It  was  determined  in  that  case  that  the  Lord  (?)  ^^^  *'^">-  ,. 

I  arrant  t*  C 

could  not  seize  absolutely  pro  deftciu  teneniia  without  a  special  Heiiier,  3  () 

custom  authorising  him  so  to  do ;  and,  therefore*  to  support  a*^-  ^^P*  '^'''  jl 

seizure  so  made,  it  will  be  necessary  to  prove  such  a  custom.  ^ 

To  prove  the  custom  of  a  manor,  the  first  evidence  to  be  re-  V'nie  anta,  4 

-•^          --  -         .        -             -    -             -            -              -       .              -         .    133.  i] 


ferred  to  will  be  the  Court  Rolls,  and  on  the  antiquity  and  uni- 
formity of  these  will,  in  a  great  measure,  depend  the  validity  of  !j 
the  custom.  If  a  payment  be  claimed  by  the  Lord,  as  an  ancient  ji 
and  accustomed  payment,  the  books  of  the  steward  or  bailiff  of  !| 
the  manor,  whereby  he  charges  himself  with  monies  received,  j^^* 
may  also  be  produced  ;(4)  but,  unless  it  appear  that  such  a  sum  (4)  19  vin. 
of  money  has  been  from  time  to  time  paid  by  the  tenants,  the  ^^»  P'*  ^- 
mere  entry  by  the  stewards  is  very  weak  evidence.  So  where 
the  question  was,  whether  the  lord  was  entitled  to  the  coals  un- 
der a  freehold  tenement  within  the  nSanor,  parol  evidence  was 
received  of  a  known  distinction  within  the  manor,  between  old 
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•    Part  II.     and  new  land,  and  the  general  reputation  that  the  right  of  coals 

^'^2|2[^    under  the  latter  belonged  to  the  Lord.(l)    And»  indeed,  in  all 

^^^^^^^^  cases  of  castom,  as  many  instances  as  possible  of  its  baring  been 


(I)  BurnM  acted  apon  shoold  be  prodaced,(2)  though  we  have  before  ob- 
1  M^'k^rr  ^''^^^  ^^^  where  a  eastern  is  formally  fonnd  bj  the  homage, 
'  and  entered  on  the  rolls,  proof  of  its  having  been  acted  upon,  is 
i^Leotfftie  ^^^  absolatelj  necessary.CS)  Thns  where  it  is  contended,  that 
Mid  Mr.  J.  *  by  the  cnstom  of  a  manor  land  shall  descend  to  the  eldest  female 
^|]^]||^^^^^  heir,  general  repotation  of  soch  cnstom,  and  instances  of  its  hav- 
that  Cur,  i  ing  so  descended,  in  some  instances,  are  evidence  proper  to  be 
.  Sep.  Si.    1^^^  ^^  ^  jury,  though  the  descent  contended  for  in  the  particalar 

(3)  ABte,       instance,  is  not  exactly  similar  to  any  of  those  that  are  adduced 

(4)  Dot  dem.  in  evidence,  as  where  the  estate  is  claimed  by  the  grand  son  of 
SiMOM,  *  &n  eldest  sister,  and  the  instances  proved  aro  only  of  descents 
i^)edein^*'  to  eldest  daughters  and  eldest  sisters.*(4)  And  in  like  manner 
Bennett  V.  it  hss  been  held,  that  a  single  instance  of  a  surrender  in  fee,  by 
M^k's.^s.    ^  tenant  in  special  tail,  of  a  copyhold  estate,  is  evidence  to  prove 

(5)  Roc  dem.  &  cnstom  to  bar  entails  by  surrender,  thoogl^  the  surrenderor  has 
jffiT^'^s  not  been  dead  twenty  years,  and  though  one  instance  be  proved 
M.  h  s.  260.  of  a  recovery  suffered  by  tenant  in  tail  to  bar  the  entail^5) 

Lfird  North-  IVhen  the  Lord  brings  an  action  for  a  fine  not  exceeding  two 
Z^  6  EwT*  7^'^'*  value  of  the  premises,  on  the  defendant's  admission  to 
56. '  them,  the  defendant's  admission,  the  prosentment  of  the  homage 

as  to  the  value,  and  proof  of  the  sum  required  by  the  action  hav- 
ing been  demanded  of  the  defendant  by  letter  from  the  stew- 
ard, is  sufficient,  without  further  proof  of  the  fine  having  been 
assessed. 


*  The  ease  of  Dot  dem,  Goodwhg  v.  I^ra^,  1  TVns.  Mep.  466,  io  ooroe  meaiore 
militatet  agtintl  tliit,  but  there  the  Court  teem  mtherto  have  eontidereil  the  qaes- 
tioa  u  being  whether  a  coitom  thai  kmdt  shmld  dnctnd  to  the  eidett  rioter  was 
proof  that  thej  ahould  go  to  the  eUkot  nkco;  than  whether  a  euatom  thai  they 
ohouUlgo  to  the  eldest  female  heir,  with  bo  ioitenee  to  aopport  it  hot  the  eaae  of  ais- 
tera,  eould  be  received  as  eTideoce  of  a  more  exleniifv  euatom  that  it  alioald  in  all 
eRie«  go  the  eldest  female  heir ;  and  it  should  seem  that  where  the  rolls  of  the  ma- 
nor declared  that "  nulla  tenementa  ountparHbiMa  Hoc  nUer  hdsredet  masculoo  nee 
fimeUai,**  there  was  evideoee  of  nich  a  general  custom.    It  is  obserTsble  alao,  that 
the  judgment  ia  that  eaae  was  founded  oo  what  waa  said  by  Coks  C.  J.  in  Jiatc&Je 
V.  Ckapnum*o  Caoe,  4  Loom,  943,  that  the  CouK  would  not  give  eredit  to  the  custom 
unless  it  had  heen  put  in  use  |  wherefore  it  waa  eooeloded,  that  as  no  iuatanoe  of 
the  particular  case  was  proved,  the  ouatora,  if  any,  had  no  we^ht ;  without  consi- 
dering that,  in  the  eaae  of  Matdifg  ▼.  Chtipman,  there  wna  evidence  of  descents 
contrary  to  the  supposed  custom,  a  Ind  of  proof  which  did  not  exist  in  the  ease 
then  before  the  Court;  and  in  the  anbaequent  eaae,  (J^ae  dem.  Bebee  v.  Parker^ 
5  T.  Hep,  26,)  when  Lord  Knnov  preaided  b  the  Court,  m  eoatom  onteied  on  the 
rplls  waa  held  to  be  MiBelent  though  oo  uataBae  cCiHife  was  flAdneed. 
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No.  I. 

CASBS   OH  THE  QUESTION,  HOW  FAR  BEPUTATION  IS  AJ>M[SSIBLE 

IN  QUESTIONS  OP  PRIVATE  lUOUT? 


Doe,  LtBset  of  DidBbury  4*  another  t.  TTwmas  ^  other  a,  14  East, 

323.    (Page  28.) 

Ik  this  case,  where  a  testator  between  fifty  and  sixty  years 
ago  devised  lands  to  his  son  for  life,  remainder  to  his  grand  son 
for  ]ife«  remainder  to  the  heirs  of  the  body  of  the  grand  son,  re- 
mainder to  the  lessor  of  the  plaintiff  in  tail ;  between  which  lat- 
ter and  the  defendant,  the  devisee  in  fee  of  the  son,  the  question 
was  whether  the  land  in  dispute,  which  had  been  occupied  by 
(he  son  in  the  life-time  of  the  testator,  was  part  of  the  entailed 
estate,  or  had  been  acquired  by  his  own  purchase :  the  Court 
held,  that  evidence  of  reputation  thai  the  land  had  belonged  to 
Sir  J.  S.  and  was  purchased  of  him  by  (he  first  testator,  is  not 
admissible ;  though  coupled  with  corroborative  parol  evidence 
that  the  land  belonged  to  Sir  J.  S.  before  the  occupation  of  it 
by  the  son,  and  also  by  a  deed  of  conveyance  of  another  hrm  in 
the  same  place  from  the  first  testator  to  a  younger  son  about  the 
same  period,  in  which  it  was  recited  that  the  land  thereby  con- 
veyed had  been  then  lately  purchased,  amotigst  other  lands,  by 
the  testator  of  Sir  J.  S. 

Mr.  East  subjoins  the  following  note  to  the  report  of  that 
case;— 

The  admitsibilitj  of  evidence  of  this  deseriptioo  has  been  vexaia  gutttio  for  amy 
jesn  io  fVesttmruter  BtUlf  m  the  folio viDg  nolet,  which  I  hafe  Uheo  from  time 
U>  time,  vill  MiBee  Co  abew. 

Hiefbllowiiig  it  the  sMMeatevhieh  it  npoHed- in  4  TVvm  iS^  157,  for  ano. 
ther  pofait  whioh  eame  oo  apoo  demuri'er,  in  BU,  51  Get*  3,  and  where  Uie  plain- 
tiff had  leaTe  Jo  amend. 


u 


APreNUZ. 

Mffem99d  t.  WmA^  M.  SS  Get.  S,  B.  R  — Trnpan  for  bracking  And  eDtermg 
lh«  plainiilPt  ekite  called  Swanmick  CMwnen,  io  the  paridi  of  MJreton^  in  the 
eouotj  of  Jkrdf,  aad  diggiof  ttonet  tbereio,  end  earrying  them  awaj,  fce.     The  de- 
fendant jileMled,  that  there  are  certain  waMrt  or  eoanmont  lying  open  to  one  aoo*. 
thcr,  one  called  SwammUk  OtfiMMfi»  being  in  the  alow  m  vhieh,  Icn.   the  other 
called  SvanwUk  Oreen,  in  Affretwn,  kc. ;  and  that  bewaa  wiced  in  lee  ol  a  mea-> 
auage  and  landa  in  Mfrtttmt  in  right  of  which  be  preteribed  for  the  lihertv  of  dig- 
ging for  and  carrying  away  all  neeewary  flags  and  Monet  io  Svtmttick  Common  ^ 
and  in  Swanwich  Green,  for  the  repair  of  hit  hooaea,  foooet,  be.    The  plaintiff*  re- 
plied, that  he  wot  locd  of  the  nanor  of  jilfreten,  and  that  the  defendnnt  of  hia  own 
wrong  committed  the  tretpatt.    The  defendant,  in  hit  rejotodcry  inaiated  ou  hia 
prescriptive  right  at  ttated  in  the  plea ;  on  which    iitue  wat  joined.     At  the  trial 
before  Honux  B.  at  Der&y  attixet,  the  defendant  called  many  svitnetaet,  who 
proved  that,  for  between  listy  nod  atventj  yeart  paat,  he  and  tboae  from  whom  he 
claimed  had  been  in  the  ooiittant  exercise  of  the  right  ttated  in  hia  plra  ;  in  manjr 
instances  to  the  knowledge  of  the  lord,  who  had  threatened  to  bring  aetioot,  and 
been  dtred  to  do  to  by  the  defcndant*t  ancettort»  who  intiaied  on  their  right.    On 
the  otiier  hand,  the  plaint i IT  prodocvd  a  presentment  in  1717,  of  the  Ireeboiders  of 
the  court  baron  of  the  manor  eiAffrttem,  of  which  tlie  plaintifT  it  lord,  and  whkh 
prrteiitment  was  signed  by  one  Hubert  fVeod,  the  foreman,  and  otht^ra  *,  which  name 
of  Robert  fVeod  was  prored  to  tally  with  the  8abscription(a)  to  th«  will  of  Robert 
Woed,  the  grandfather  from  whom  the  defendant  claimed,  and  which  will  was  pro- 
daeed  from  the  registry.    One  of  the  items  in  that  presentment  was, — ^*'  If  any  per- 
son gelt  stone  without  leave  of  the  lord  of  the  manor,  we  pain  liira  lOe.**    The 
plamtiff  alio  called  another  witness  to  prove  that,  in  a  conversation  wvith  the  defend- 
ant's ancle,  from  whom  the  defeltdaot  alto  claimed,  the  uncle  had  admitted  that 
the  lord  of  the  manor  had  the  right,  and  he  would  not  be  beboldea  to  him  for  the 
stone.    Thejory  foond  for  the  defendant.    Thus  much  appeared   on  the  Judge's 
report,  on  a  motion  for  a  new  trial.    But  the  plaintifTt  couotel  ttated  further, 
(which  wat  admitted  by  the  other  tide,  and  to  taken  by  the  Court,)  that  the  learned 
Judge  bad  rejected  other  evidence  which  they  had  tendered,  and  for  which  alone 
the  new  trial  was  moved  for»  vis. 

Itt.  Other  preaeatments  of  a  similar  nature  to  the  one  received  in  evidence,  but 
to  which  no  tubteription  could  be  proved  by  any  person  from  whom  the  defendant 
claimed :  thit  was  offered  as  evidence  of  reputaUtm, 

8d.  General  parol  evMence  of  m^^ntaliofi,  that  none  but  the  lord  had  a  right  to 
dig  stone,  fee.  on  the  loe^u  in  ^ua* 

A  rule  niti  haviug  been  granted,  Chambre^  Clarke,  Sutton,  ffWit,  and  Atcough 
contended,  in  support  of  their  role,  that  a  general  custom  or  prescription,  covering 
all  the  estates  of  the  tenants  of  the  nianor  might  deariy  be  proved  by  evidence  of 
reputation  i  and  that  there  was  no  solid  dbtination  between  that  case  and  the  case 
of  a  particubr  prescription.    There  were  no  title  deeds  in  the  one  case  more  than 
in  tlie  other,  to  which,  as  to  a  more  certain  criterion,  reference  could  be  had.    In 
both  instances  the  right  rested  on  memory  of  particular  instances  of  the  exercise  of 
it.    In  the  case  of  a  modus,  reputation  is  evidenee ;  and  yet  that  relates  to  a  parti- 
cular esute.    In  the  ih'tAo^  ofMeath  v.  Lord  Belfield,  m  1747,  cited  in  Rul,  JV. 
P.  895,  it  was  held  that  evidenee  of  reputation  was  admisaible  in  a  gtiare  impedU, 
that  one  Xnigfu  had  been  in  by  the  presentation  of  Lord  R.i  which  \m  a  stronger 
case  than  tbii.    The  case  of  fVebb  v.  PeUt,  J^oy,  44,  wat  clearly  the  oate  of  a 
inodutfor  a  particular  farm  \  and  there  the  Court  held  hearsay  evidence  to  betuffi- 
cient.    Such  evidence  as  thit  it  alto  admittible  in  the  case  of  a  roanerial  outtom ; 
and  yet  the  poblio  have  at  little  to  do  with  the  cottom  of  a  particular  manor  at  with 


*  Vide  Roe  t.  RamUngt,  7  Eatt,  S82. 
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Other  pencnt  in  Ibe  pftrtfi  mijp  ehim  (hs  ~>ib«  r'ttbt  u 
ieodaal,  ind  then  it  migKl  hiTc  been  laid  m  ■  luaom,  in  whkb  ewe  IheMi 
itnkenU  «oald  bare  been  deaiene  e*idniee  Kgeiiwt  it.  So  Ihit  b^  lifinK  it 
rceeripaiTe  r^t  id  aaeh  farm,  inuctd  of  ■  cOHom.all  ibe  lonl'*  proof  d(  bit 
■  sottcB  rid  or  I  ami  die  tenant!  niaf  gin  n  eiidenae  Iboae  very  toniooaanti 
lance  oTa  pnieriptiDn,  all  vhiab  oniisd  togclberaould  not  bait  ta[^Mirte<l  ■ 
1  acaoiBt  tbt  [MMiiiTe  written  teHlmooj  wbaBrilwd  by  all  tbeir  anoeMon  vho 
LCDuiti.     Mere,  thej  uiit,   Ibere  wai  luDDieni  to  ground  tbe  faeaiuj  e*i- 

;  soonael  oa  Iba  other  lide  >era  lUH  beard  bj-  the  Court,  who  m*de  •e*«rml 
raiioaa  during  the  artomenC,  to  obiah  theegunail  lor  the  pUintiD'  adapted 
ansvert.     Oo  Eranling  tbe  rule  nin, 

U  Kcnlov.  C' J.  Mid,  be  doobled  (cry  maeh  if  ciideiiae  oC  reputation  «Mld 
■opport  oT  any  prcisripiioe,  unlen  it  alTeiiied  tbe  public  iDtereU  in 


teaddi 
A«nH<JBra,  J, 


ilbcr 


E  count  oflhe  argument,  laid,  thai  if  tbii  hail  been  laid  >*  ■ 
Ftiiiom,  he  cODccircd  (bit  general  repuutioo  would  Lhtb  been  eiidcnue  :  bat,  in 
ibc  eaaeof  a  pritale  prcMriptioo,  he  doubled  it  lery  much. 

Bt.'Lun,  J.  obecrfed,  that  the  pnciiK  bad  been  iliSt>r«nt  on  diffinvnt  eiraoili, 
*}a  tbe  OjJtrJ'ii  hu  been  the  praolice  to  rrjroi.mnd  on  Ibe  weitem  cirouit  to  re- 
uMic  thi*  »rt  ol'  eiitlenee.  Bui  upon  the  latter,  1  hme  told  thf  noumi^l,  that  I 
■auM  iodieil  recelio  lueb  eTidenor,  if  thej  preiaed  ii,  but  tbai,  in  luniiaing  up,  I 
ihould  irll  me  Jury  that  thtj  were  to  deekli  upon  the  oilier  parti  ol  tlie  eaK. 

Lord  Ktsiow.C,  J.(arterthearganient.]  The  F*>deaee  ^Tcnby  ihe  defeadaol 
if  ID  uaafe  of  abiat  ■eientj  yean  ii  eitremelj  Mroot  m  hii  fuoor:  and  tbe  only 
ciidenee  to  weigh  ■gainii  it  i*  ihai  oflhe  preacolmeni  ligned  by  Jiebert  IFood  ;  bat 
iliat  it  MM  neceiaarily  ineoniiMeat  with  it.  Tbe  lord  might  have  the  general  right, 
■od  yet  m  particular  Itnenieot  ha'e  a  prcHriptJfe  rigbt  alto.  Uu  that  ground, 
therefore,  there  ii  no  preicnce  lor  impeaching  Ihe  iniliei,  Wiih  reipeei  to  the 
uher  qneiUDn  railed,  reipeciing  the  rejection  of  gearnl  eiiilenee  of  repuiMioa,  it 
a  uiTolfdJ  in  great  diipuic  j  and  one  »  apt  lo  imbibe  prejudice!  from  the  opiniou 
me  bat  alway*  beard  ioouttaLcd.  Upon  the  Oxfard  cii-suit,  which  I  weni,  nch 
ciideDae  wat  i»Ter  received  g  and  I  cannot  help  [binking  that  thai  pnetioe  it  but 
■i|iportei1  by  principle.  Etidenee  nf  reputation  opoii  general  poiull  it  reeeiiibte, 
bccanie  all  mtDkind  being  iotei-eiled  tbertin,  it  It  natural  id  luppoae  that  ibey 
may  be  rauTcrunt  with  Ibe  tubjectt,  and  that  they  thould  diHOurK  togeiber  abodl 
diem,  biTing  all  Ihe  tame  meaoi  of  informalion.  Bui  how  ran  tbii  apply  to  pri. 
•lie  titlei,  either  wiih  rvgai'd  to  particular  cuHonu  or  piinte  prrieriptioni .  Uaw 
■  it  poitible  for  itnngrn  tn  know  aiy  thing  of  what  cooocmi  only  thete  privtio 
tnleaf  1  barely,  how erer,  throw  out  iheae  bintiaa  the  ground  of  my  preieat  opi- 
nloii,  laying  in  my  cliim  to  change  that  Dpiukn  if  I  tliuuld  hear  any  Oiing  which 
tbafcei  it. 

Aaavarr,  J.  dcelared  himielf  of  Ihe  m 
which  Ibe  etidenec  oRervd  went  to  proie  in 
the  general  right ;  but  that  (lid  not  negalite  t 
ontitieTitteDee,  which  it  bad  been  in  the  pretent  ioilance. 

BcLLn,  J.  I  bare  already  mentioned  what  bat  been  the  general  practice  on  the 
Oz^rd  and  od  tbe  weilem  eircnii;  and  at  there  are  two  Judgea  from  each  oTthMa 
einuiuki  Conn,*  it  la  hanlly  likely  foriu  to  agree  upon  the  general  point.  Bui 
tbui  Ur  I  agree  with  my  lord  and  my  brother  Abhhuut,  that  in  no  oaie  oucht  eti. 
deoce  of  repntalion  I't  be  receired,  except  a  foundation  be  first  laid  by  other  eii- 
denec  of  ihe  right.     Now  here  there  wat  no  foundalioa,  or  at  leail  a  *erj  dlgfat 


cite  wai  that  the  lard  had 
iglii,  pttiiidcd  it  wts  nude 


■  LordKii>Ta>and,AsBBnUT,  J.tudpaetbe  Oa;^rri,nadBDuni(idGuu,J. 
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Pirt.  n.     ccUiMvaI  or  collegiate  charch,  in  whole  or  in  part, 
-^flli^*!^   Irt  ^(Jmwary  and  the  5Ut  December,  in  any  one 


rtH 


between  the 
Jmmary  and  the  5Ut  December ,  in  anj  one  year*  to  ac- 
ooaat  guch  residence;  althoagh  exceeding  foar  months  in  the 
year,  as  reckoned  from  the  Ist of  t/MMiary  to  the  S\%i December, 
as  if  he  had  legally  resided  on  some  benefice.  And  the  bi^op 
is  further  empowered  (sect.  12,)  to  license  any  longer  period  of 
noB -residence  upon  any  such  benefice  of  any  prebendary,  ca- 
non, or  other  person,  holding  any  dignity  in  any  cathedral  or 
collegiate  church,  in  any  case  in  which  it  shall  appear  to  him, 
from  his  own  knowledge  (if  such  cathedral  or  collegiate  church 
is  locally  situate  within  hb  own  diocese,  or  if  not,  by  the  certifi- 
cate of  the  bishop  of  the  diocese  in  which  the  cathedral  or  colle- 
giate church  shall  be  locally  situate,)  to  be  required  for  the  per- 
formance of  any  duties  in  any  sueh  cathedral  or  collegiate 
church  'f  provided  that  every  such  spiritual  person  shall,  during 
such  period,  reside  on  such  prebend,  &«. ;  and  a  general  proviso 
is  added,  (sect  13,)  in  favour  of  any  prebendary,  &c«  appointed 
before  the  making  the  Act,  while  actually  resident. 

By  th^  14th  sect  a  person  having  a  house  of  residence  upon 
bis  benefice*  and  who  shall  not  reside  thereon,  is  required  dur- 
ing such  period  or  periods  of  non -residence,  whether  the  same 
shall  be  for  the  whole  or  part  of  any  year«  to  keep  such  house 
of  residence  in  good  and  sufficient  repair;  and  not  doing  so, 
and  upon  monition  issued  by  the  bishop,  not  putting  the  same 
in  repair  according  to  the  requisition  of  the  monition,  within 
the  time  specified  diereihi  to  the  satisfaction  of  the  bishop,  and 
to  be  certified  to  him  upon  such  survey  and  report  as  shall  be 
requtred'by  him,  is  made  liable  to  all  penalties  for  non-resi- 
dense,  notwithstanding  any  exemption  or  license  during  the  pe- 
riod of  such  house  of  residence  remaining  offt  of  repair,  and  un- 
til the  same  shall  have  been  put  into  good  and  sufficient  repair, 
to  the  satisfaction  of  the  bishop. 

The  sevoral  sections,  from  the  15th  to  the  2Sd,xontain  various 
regulations  as  to  licenses  for  non-residenoe  to  be  granted  by 
bishops,  in  certain  cases,  and  bf  them  witli  the  sanction  and  al- 
lowance of  the  archbishops  in  others ;  and  by  the  23d  section, 
every  person  who  shall  be  non-resident  by  reason  of  any  resi- 
dence on  another  benifice,  or  of  any  exemptioa,  to  entitle  him 
to  oMaln  whidi  it  is  not  necessary  to  have  a  ffcense,  shall,  within 
six  weeks  After  the  1st  January  in  every  year,  notify  the  same 
in  virriting  under  his  hand  to  the  bishop  of  his  diocese. 

The  Statute  (sect  S5,)  fiirther  enacts,  that  no  penalty  shall 
be  recovered  other  than  s«ch  as  may  have  beeu  lAoiirred  dttnog 
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tlte  year  ending  on  the  Slat  day  of  December^  iromediatdj  prerCh.^VLi.4. 
ceding  the  commencement  of  the  action.    That  (sect  S7,)*tfo.  ^iJJI^SJa^'^ 
action  aball  be  commenced  till  the  iirat  of  May,  after  the  el(>i'^      deoce. 


ration  of  that  year ;  and  that  (sect  40J  a  month's  previous  iw-  '  ■ 

tice  shall  he  given  to  the  party,  or  left  at  his  dwelling-hoQse, 
containing  the  cause  of  action,  &c.  and  name  of  attorney  en- 
dorsed. That  (sect.  41 J  the  delivery  of  suck  notice  shall  be 
proved  on  the  trial ;  and  (sect  42,)  that  no  evidence  shall  be 
received  of  any  cause  of  action,  except  such  as  is  contained  in 
the  notice. 

The  4dd  sect,  permits  the  defendant  to  pay  into  Coart  sitch 
snm  of  money  ts  he  shall  think  fit,  subject  to  such  rules  as  in 
other  actions  wherein  the  defendant  is'  allowed  to  pay  money 
into  Court;  the  46th  sect  enables  the  defendant  to  plead  a  mo- 
nition by  the  bishop  against  him  for  non-residence«  in  case  such 
monition  has  been  issued  against  Urn  before  Uie  service  of  the 
notice*  The  47th  sect,  enacts,  that  no  panalty  shall  be  levied 
against  the  body  of  the  defendant,  where  it  can  be  recovered  by 
sequestration  within  three  years. 

It  is  unnecessary  to  say  more  as  to  the  proof  of  notice,  thai^ 
to  refer  to  what  has  already  been  written  on  that  subject,  wlien 
speaking  of  actions  against  justices  of  the  peace.  After  that 
preliminary  proof,  he  may  proceed  with  tiie  rest  of  his  case. 

We  have  before  seen,  that  if  an  action  were  brought  on  tiieBAvanv. 
Stat  of  21  Hen.  8,  the  plaintiff  was  not  put  to  farther  proof  ^f^te,''"^'' 
the  defendant  being  beneficed  with  the  living,  from  which  he 
had  absented  himself  than  acts  done  by  himself  as  the  clergy- 
man of  that  place,  such  as  receiving  tithes,  &e.  and  the  same 
evidence  will  still,  1  conceive,  be  sufficient.    The  plaintiff  must 
^  then  prove  the  absence  of  the  defendant  during  the  time  charged.  Canning  v. 
If  there  were  a  parsonage-house,  his  residence  in  any  other ^|JJ|^j'  5^ 
house  within  the  parish,  would,  under  the  former  acts,  subject 
him  to  the  penalties  of  the  act,  and  will  stiH  flo  so,  ufUess  he  has 
the  bishop^s  license  for  that  purpose,  according  to  the  directions 
of  the  Statute  ;  t>r  is  within  the  other  provisions  contained  in 
it.     Lastly,  he  roust  prove  the  value  of  the  living,  and  a^this 
would  frequently  be  a  task  of  considerable  difficulty,  the  Statnte 
(sect.  44,)  has  provided  that  the  Court  in  which  «the  action  is 
depending,  shall,  upon  application  made  for  that  purpose,  re- 
quire the  bishop  of  the  diocese  to  certify  in  writing  under  his 
hand  to  the  Court,  and  also  to  the  paity  named  in  the  rule,  the 
reputed  annual  value  of  the  living,  which  certificate  shall,  in  all 
subsequent  proceedings  in  the  action,  be  received  as  evidence 
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Piri.  U.  cvtbfdnl  or  callegiate  chnrch,  ia  whole  or  in  part,  betwe«D  the 
^^|^^||V^  lit  «r</cnMary  uiil  the  Slit  December,  ia  tDy  one  jtur,  to  ac- 
4«Me.  ooiBI  luch  retidence;  KlUuMgh  exc«Mling  h»r  months  in  the 
■  "  J«»r,  u  reckoned  from  the  Istof  •/onuaiyto  the  Sl%t  December, 

u  if  he  had  legallj  resided  on  some  benefice.  And  the  bishop 
ifl  further  empowered  (sect.  13,)  to  licenae  tnj  longer  period  of 
noii-re»id«nce  apm  any  aoch  benefice  of  any  pretwndacy,  ca- 
non, or  olher  peraon,  holding  any  dignity  in  any  cathedral  or 
collegiate  church,  in  any  caie  in  which  it  Bhall  appear  to  him, 
from  his  own  knowledge  (if  snch  cathedral  or  collegiate  church 
is  locally  aitnate  within  his  own  diocese,  or  if  not,  by  the  certifi- 
cate of  tiie  bishop  of  the  diocese  in  which  the  cathedral  or  colle- 
giate charch  shall  he  lacally  situate,)  to  be  required  for  the  per- 
formance of  any  duties  in  any  such  cathedral  or  collegiate 
church  ;  provided  that  every  such  spiritual  person  shall,  during 
such  period,  reside  on  such  prebend,  Jkx. ;  and  a  general  proriao 
is  added,  (sect  13.)  in  favour  of  any  prebendary,  &c.  appointed 
before  the  making  the  Act,  while  actually  resident. 

By  th«  14th  sect  a  peraon  having  a  bouse  of  residence  upon 
his  benefice,  and  who  shall'not  reside  thereon,  is  required  dur- 
ing audi  period  or  periods  of  uon- reside  nee,  whedier  the  same 
shall  be  for  the  whole  or  part  of  any  year*  to  keep  such  house 
of  residence  in  good  and  sufficient  repair ;  and  not  doing  so, 
and  upon  mouition  issued  by  the  bishop,  not  putting  the  same 
in  repair  according  'to  the  requisition  of  the  monition,  within 
the  time  specified  therein,  to  the  satisfaction  of  the  bishop,  and 
to  be  certified  to  him  upon  such  survey  and  report  as  shall  be 
required  by  him,  is  made  liable  to  ail  penalties  for  non-resi- 
dente,  notwithstandiog  any  exemption  or  license  during  the  pe- 
riod of  such  house  of  residence  remaining  ott  of  repsir,  and  un- 
til the  same  shall  have.been  put  into  good  and  sufficient  repair, 
to  the  aatiafaction  of  the  bishop. 

The  several  scctians,  from  the  loth  to  the  B3d,%0Dtain  various 
regulations  as  lo  licenses  for  non- residence  to  be  granted  by 
bishops,  in  cerUio  cases,  and  bf  th««  with  the  sanction  and  al- 
)owj|Dce  of  the  archbishops  in  others ;  and  by  the  2Sd  section, 
every  person  who  shall  be  non-reudent  by  reason  of  any  resi- 
dence on  another  benifice,  or  of  any  esemptiea,  to  entitle  bin 
to  obtain  which  it  is  not  necessary  to  have  a  tft:ense,  shall,  within 
six  weeks  after  the  1st  Janttartf  in  every  year,  notify  the  same 
in  wrhing  under  his  hand  to  the  bishop  of  his  dieceae. 

The  Statute  (sMit.  35,)  hrther  enacts,  that  n  penalty  shall 
be  recovered  other  tiun  s«ch  as  ia»y  have  been  inotimd  during 
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tue  year  ending  on  the  31st  day  of  December,  imm^dUtelj  prerCh.XVLi.i. 
cluing  the  commencement  of  the  action.     That  (aect  37,)*tfo  ^^;IJ1^JJ,|?' 
action  shall  be  commenced  till  the  first  of  May,  after  the  tofiU      deoee. 
ration  of  that  year ;  and  thai  (sect  40,  j  a  month's  previous  nn-        •  • 
rice  shall  he  given  to  the  party,  or  left  at  his  dwelling-house, 
containing  the  cause  of  action,  &c.  and  name  of  attorney  en* 
dorseci«     That  (sect.  41,)  the  delivery  of  suciip  notice  shall  be 
proved  on  the  trial ;  and  (sect  42,)  that  no  evidence  shall  be 
received  of  any  cause  of  action,  except  such  as  is  contained  in 
tlie  notice.    . 

Xhe  4Sd  sect,  permits  the  defendant  to  pay  into  Court  sitcU 
snni  of  money  as  he  shall  think  fit,  subject  to  such  rulj^  as  in 
other  actions  wherein  the  defendant  is  allowed  to  pay  money 
into  Court;  the  46th  sect,  enables  the  defendant  to  plead  a  me- 
nitioD  by  the  bishop  against  him  for  non>residence«  in  case  such 
monition  has  been  issued  igainst  Mm  before  the  service  of  the 
notice.  The  47th  sect,  enacts,  that  no  p^alty  shall  be  levied 
a^inst  the  body  of  the  defendant,  where  it  can  be  recovered  by 
sequestration  within  three  years. 

Itns  unnecessary  to  say  more  as  to  the  proof  of  notice,  thai^ 
to  refer  to  what  has  already  been  written  on  that  subject,  wben 
speaking  of  actions  against  justices  of  the  peace.  After  that 
preliminary  proof,  he  may  proceed  with  the  rest  of  his  case. 

We  have  before  seen,  that  if^an  action  were  brought  on  theBeTiar. 
Stat,  of  21  Hen,  8,  the  plaintiff  was  not  put  to  farther  proof  of  ]^^*^*'"^'' 
the  defendant  being  beneficed  with  the  living,  from  which  he 
had  absented  himself  than  acts  done  by  himself  as  the  dergy- 
man  of  that  place,  such  a$  receiving  tithes,  &e.  and  the  same 
evidence  will  still,  1  conceive,  be  sufl&cient.    The  plaintiff*  must 
then  prove  the  absence  of  the  defendant  during  the  time  charged.  Ginning  v. 
If  there  were  a  parsonage-house,  his  residenoe  in  any  other  Jg^^^j»  ^^ 
house  within  the  parish,  would,  under  the  former  acts,  subjHt 
him  to  the  penalties  of  the  act,  and  will  stiHUo  so,  ut^less  he  has 
the  bishop^s  license  for  that  purpose,  according  to  the  directions 
of  the  Statute ;  \>r  is  within  the  other  provisions  contained  in 
it.     Lastly,  he  must  prove  the  value  of  the  living,  and  ae  this 
would  frequently  be  a  task  of  considerable  difficulty,  the  Statflte 
(sect.  44,)  has  provided  that  the  Court  in  which  Jthe  action  is 
depending,  shall,  upon  application  made  for  that  purpose,  re- 
quire the  bishop  of  the  diocese  to  certify  in  writing  under  his 
hand  to  the  Court,  and  also  to  the  paity  named  in  the  rule,  the 
reputed  annual  value  of  the  living,  which  certificate  shall,  in  all 
subsequent  proceedings  in  the  action,  be  received  as  evidence 
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discredit  to  kif  defence,  as  to  the  acquittal  of  such  a  person  bj 
disgracing  the  prosecation :  and  this  consideration  enables  me 
to  contemplate  the  question  piPposed  with  more  calmness  than 
I  should  be  able  to  view  a  question  of  which  the  determination 
might  possibi j»  by  the  exclusion  of  his  OTidence,  lead  to  the  con- 
demnation of  an  innocent  person  ;  but  could  in  no  ease  produce 
the  same  consequence  by  the  exclusion  of  OTidence  against  him. 

**  The  question  proposed  by  your  lordships  regards  the  act  of 
*  a  person  employed  by  the  party  preferring  an  indiolnient  as  an 
agent  to  procure  and  examine  evidence  and  witnesses  in  support 
of  the  indictment  ;^  and  it  regards  the  act  of  that  agent  addressed 
to  a  person  not  examined  as  a  witness  in  support  of  the  indict* 
ment ;  and  leaving,  therefore,  those  witnesses  unafected  by  the 
proposed  proof  otherwise  than  by  way  of  inference  and  conclu- 
sion, and  this  question  may  be  considered  as  it  regards  the  prose- 
cutor or  party  preferring  the  indictment,  and  as  it  regards  the 
witnesses. 

^  The  prosecutor  has,  by  the  hypothesis,  employed  m  person 
as  an  agent  to  procure  and  examine  evidence  and  witnesses. 
This  is  a  lawful  employment,  necessary  in  many  cases,  in  some 
meritorious,  in  none  disgraceful  or  improper,  if  we  look  either 
to  the  employer,  or  to  the  person  employed ;  and  being  a  lawful 
employment,  it  is  to  be  presumed,  until  the  contrary  be  shewn, 
that  the  employer  means  and  intends  that  his  agent  should  exe- 
cute it  by  lawAil  means ;  and  as,  according  to  the  general  rules 
and  principles  of  law,  a  person  is  not  to  be  affected  in  interest 
or  fame  by  any  act  of  another,  although  that  other  may  have 
been  in  his  employment  or  confidence  as  an  agent  or  otherwise, 
excepting  such  acts  only  as  either  are  in  their  own  nature,  or 
may  by  extrinsic  evidence  be  shewn  to  be  within  the  scope  of 
the  authority  given  by  him,  and  which  may,  therefore,  be  consi- 
dered as  his  acts,  performed  by  the  hand,  or  as  his  declarations, 
uttered  by  the  tongue  of  his  appointed  substitute,)  it  would  be 
contrary  to  those  general  rules  and  principles  to  allow  a  prose- 
cutor, and,  through  him,  the  prosecution  tiiat  he  has  instituted, 
to  be  disgraced  by  the  act  supposed  in  your  lordships  question, 
without  some  further  proof  affecting  him  than  the  terms  of  that 
question  suggest.  It  is  perfectly  consistent  with  the  matters  of 
fact  contained  in  your  lordships  question,  that  the  prosecutor 
may,  up  to>  the  very  moment  when  the  proof  is  oflfered,  be  wholly 
ignorant  of  the  wicked  act  of  his  i^nt;  it  is  no  less  consistent, 
that,  having  been  informed  of  the  act,  he  may  have  rejected  it 
with  indignation,  and  have^  repudiated  the  proffered  testimony, 
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and  withholden  the  vitness  from  the  Court ;  and,  if  he  be  absent 
from  the  trial,  which  freqaently  happens,  •  it  may  be  impossible 
to  prove  his  ignorance  in  the  oM  case,  or  the  propriejly  of  his 
conduct  in  the  other. 

**  With  regard  to  the  witnesses,  mj  lord^  which  is  the  most 
important  part  of  this  consideration,  (because  if  false  witnesses 
are  produced  against  a  person,  it  is  of  little  consequence  to  him 
bj  what  procurement  thej  maj  have  been  prodaced.)  it  is  to  be 
eonsideredf  whether  n  legitimate  inference  and  conclusion  can 
be  drawn  against  their  credit  and  veracitj  from  the  proof  pro- 
posed. The  proposed  proof  does  not  directly  affect  them ;  it 
regards  an  act*  to  wh|ch,  according  to  the  hypothesis^  they  may 
be  entire  strangers ;  and,  being  an  unlawful  act,  they  are  not  to 
be  presumed  to  have  been  parties  to  it,  or  to  any  other  act  of 
the  like  nature,  without  proof  against  them  ;  they  may  be  per- 
sons of  honour  and  probity  deposing  to  facts  really  and  truly 
occurring  within  their  own  personal  knowledge,  and  taking 
place  within  their  oWn  sight  and  hearing,  as  they  have  averred 
upon  their  oath.  It  may  have  been  intended  that  the  person, 
to  whom  the  bribe  was  offered,  should  speak  to  other  facts  oc- 
curring at  another  time  and  in  another  place  wholly  unconnected 
with  them,  or  with  the  matters  to  which  they  have  deposed :  can 
it  then  be  reasonably  concluded,  that  the  facts  deposed  by  them* 
are  untrue  ?  That,  however  numerous  or  respectable  they  may 
be,  they  must  be  all  wicked  and  perjured  men,  because  some 
other  man  has,  from  overweening  zeal  or  a  corrupt  heart,  wick- 
edly endeavoured  to  seduce  by  money  another  person  to  give 
evidence  touching  the  matter  of  that  indictment  on  which  they 
have  appeared  i  I  must  say,  my  lords,  that  I  am  of  opinion,  that 
such  a  conclusion  cannot  reasonably  be  drawn,  either  in  the 
case  proposed  in  your  lordships  question,  or  in  the  analogous 
case  which  I  have  taken  the  liberty  to  adduce.  The  utmost 
effect,  in  my  opinion,  of  the  proposed  proof,  (and,  in  many  cases> 
even  this  would  not  be  a  fair  or  reasonable  effect,}  would  be  to 
excite  suspicion ;  but  suspicion  is  not  a  legitimate  ground  for 
the  verdict  of  a  jury,  which  ought  only  to  be  founded  upon  rea- 
sonable and  probable  proof;  for  these  reasons,  I  think  your  lord- 
ships' first  question  must  be  answered  in  the  negative. 

*'  This,  my  lords,  is  the  opinion,  which,  after  much  conside- 
ration, I  have  formed  upon  the  question  proposed  by  the  house. 
The  question  is  couched  in  the  most  general  and  abstract  terms, 
and  your  lordships  must  be  aware  of  the  diificulty  that  may 
often  occur  in  forming  an  opinion  upon  a  question  of  such  a  na- 
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tare*  ipfdied  not  to  a  nuttter  of  abstract  science*  but  with  a  mat* 
ter  connected  with  the  business  and  affairs  of  men.  Few  cases 
occur  in  the  practical  administrationof  Justice*  wherein  a  Judge 
does  not  find  some  help  towards  a  right  decision  in  a  question- 
able point,  in  ante^ent  or  accompanjiog  fiicts  and  circum- 
stances appearing  before  him,  and  is  not  guided  in  his  applica- 
tion of  general  principles  to  the  individual  case  by  the  particu- 
lars of  that  case  itself.  The  question,  as  proposed  bj  your 
lordships,  does  not  contain  any  such  aid  or  guide ;  I  mention 
not  this,  my  lords,  by  way  of  complaint  ag^nst  the  question, 
but  by  way  of  excuse  for  the  imperfection  of  my  answer  to  it ; 
and  I  mast  beg  leave  to  add,  that  notwithstanding  the  opinion  I 
have  delivered  on  the  question  proposed,  1  am  by  no  means 
prepared  to  say,  that  in  no  case  and  under  no  circumstances 
appearing  at  a  trial,  it  may  not  be  fit  and  proper  for  a  Judge  to 
allow  proof  of  this  nature  to  be  submitted  to  the  consideration 
of  a  jury,  and  the  inclination  of  every  Judge  is  to  admit»  rather 
than  to  exclude,  the  offered  proof. 

**  Secondly,  The  same  reasons  which  have  induced  me  to  an- 
swer your  lordships'  first  question  in  the  negative,  lead  me  to 
answer  the  second  question  also  in  the  negative*  The  question 
is  in  these  words  I'-^The  Lord  Chirf  Justice  here  repd  ihe  se- 
cond qtieaiiofu'] 

"  In  answer  to  this  question,  my  lords,  I  must  also  take  leave 
to  add,  as  another  ground  of  objection  to  the  proof  proposed  in 
the  question,  that  it  does  not  thereby  appear  what  was  the  na- 
ture of  the  papers  alluded  to,  or  what  the  motive  of  the  party 
endeavouring  to  obtain  them :  for  any  thing  that  can  be  inferred 
from  that  question,  the  papers  might  be  unconnected  with  the 
subject  of  the  prosecution,  and  relate  wholly  to  some  other  and 
different  matter/' 

Then  Abbott,  C.  J.  delivered  the  unanimous  opinion  of  the 
learned  Judges  to  the  first  part  of  the  third  question  in  the 
affirmative,  also  with  a  qualification ;  and  gave  their  reasons  as 
follow  :— 

**  My  lords,  we  understand  the  first  part  of  this  third  question 
to  relate  to  a  prosecution  for  some  crime,  the  proof  whereof  is  to 
consist  wholly  or  in  part  of  evidence  of  a  conspiracy  entered 
into  by  the  party  then  indicted  and  under  trial ;  so  that  the 
conspiracy  is  to  be  given  in  evidence  against  him ;  and  the  lat- 
ter part  of  the  question  regards  the  case  of  a  person  indicted 
for  some  crime,  and  seeking  to  defend  himself  against  that  in- 
dictment by  proving  a  conspiracy  to  suborn  vritnesses  a^iinst 
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him  ;  and  the  points  of  inquiry,  in  both  parU>  regard  only  the 
order  and  course  of  adducing  the  proof-before  the  Court ;  and  f 

so  understanding  the  question,  we  have  no  hesitation  as  to  an- 
swering the  first  part  of  it  in  the  aflBrmative.  We  are  of  eipinion» 
that  on  a  prosecution  for  a  crime  to  be  proved  by  conspiracy* 
general  evidence  of  an  existing  conspiracy  may,  in  the  first  in- 
stance, be  received  as  a  preliminary  step  to  that  more  particu- 
lar evidence,  by  which  it  is  to  be  shewn  that  the  individual  de- 
fendants were  guilty  participators  in  such  conspiracy.  This  is  J 
often  necessary  to  render  the  particular  evidence  intelligible, 
and  to  shew  the  true  meaning  and  character  of  the  acts  of  the 
individual  defendants,  and  on  that  account,  we  presume,  is  per- 
mitted. Bu^  it  is  to  be  observed,  that,  in  such  cases,  the  ge- 
neral nature  of  the  whole  evidence  intended  to  be  adduced  is 
previously  opened  to  the  Court,  whereby  the  Judge  b  able  to 
form  an  opinion  as  to  the  probability  of  affecting  the  individual 
defendants  by  particular  proof  applicable  to  them,  and  connect- 
ing them  with  the  general  evidence  of  the  alleged  conspiracy ; 
and  if,  upon  such  opening,  it  should  appear  manifest  that  no 
particular  proof  sufficient  to  affect  the  defendant  is  intended  to 
be  adduced,  it  would  become  the  duty  of  the  Judge  to  stop  the 
case  in  limine,  and  not  to  allow  the  general  evidence  to  be  re- 
ceived, which,  even  if  attended  with  no  other  bad  effect,  suck 
as  exerting  an  unreasonjible  prejudice,  would  certainly  be  a  use- 
less waste  of  time. 

"  As  to  the  second  part  of  the  question,  my  lords,  we  under- 
stand it  to  be  here  assumed,  that  the  supposed  conspiracy  to 
suborn  witnesses  against  the  accused  is  a  legitimate  ground  of 
defence,  and  that  your  lordships  do  not  ask  the  opinion  of  the 
Judges  on  that  point ;  and,  therefore,  upon  that  point  we  do  not 
presume  to  offer  any  thing  to  your  lordships ;  and,  considering 
this  latter  part  of  the  proposed  question,  like  the  first  part,  to 
fegard  only  the  order  and  course  of  adducing  the  proof,  we  shall 
give  the  same  answer  in  the  affirmative,  with  this  qualification 
only,  namely,  that  the  proposed  evidence  should,  in  some  way, 
be  previously  opened  to  the  Court,  as  in  the  case  of  a  prosecu- 
tion to  be  proved  by  conspiracy,  in  order  to  enable  the  Judge 
to  form  an  opiiiion  as  to  the  probability  of  bringing  the  evidence 
home,  so  as  to  affect  some  person  whose  acts  are  material  and 
relevant  to  the  issue  in  the  indictment  then  under  trial." 
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No.  III. 

OBSEKVATIONB,  OOKTAINED  IN  THE  yORMBE  EDITIONS,  ON  THE 
QUE8T10N<*WHETHER  WITNESSES  CAN  Bl^  PISORAOED  BT  THEIR 
OWN  EXAMINATIONS  ? 


Those  who  contend  for  such  a  mode  of  ex&miiuitioii*  assert 
tliat  if  it  is  not  to  prevail  to  the  fullest  extent,  the  whole  benefit 
of  viva  voce  evidence,  and  trial  by  jury,  will  be  lost  and  at  an 
end  :  That  the  office  of  a  jury  is  not  to  find  facts  merely  be- 
cause they  are  sworn  to  by  witnesses,  but  to  weigh  and  estimate 
the  credit  which  is  due  to  persons  standing  in  that  situation : 
That,  to  enable  them  to  do  this,  it  is  necessary  for  them  to 
know  something  about  the  life  and  character  of  the  person 
testifying;  and  that  such  was  the  ancient  policy  of  the  law,  ap- 
pears from  the  circumstance  of  the  jury  being  always  summoned 
de  vidneio,  from  the  neighbourhood  of  the  place  where  the  cause 
9  Biae.  Com.  of  action  arose :  "  Living  in  the  neighbourhood,  they  were  pro- 
^^^'  perly  the  very  country  or  pai8  to  which  both  parties  had  ap- 

pealed, and  were  supposed  to  know  beforehand  the  character  of 
the  parties  and  their  witnesses,  and  therefore  the  better  knew 
what  credit  to  give  to  the  facts  alleged  in  evidence."*  Whereas 
now,  the  jury  being  summoned  from  the  county  at  large,  the 
witnesses  are,  in  general,  entirely  unknown  to  them,  and  the 
party  against  whom  they  appear,  having  no  notice  of  the  wit- 
nesses who  are  to  be  called  against  him,  has  no  other  mode  of 
enabling  the  jury  to  determine  what  credit  is  due  to  them,  than 
by  an  inquiry  of  themselves,  who  they  are,  and  how  they  have 
passed  their  lives.  That  no  injury  either  to  the  witness  or  the 
cause  of  justice  can  result  from  this  inquiry,  for  no  honest  man 
will  refuse  to  give  an  account  of  himself;  and  if  indnuations, 
which  are  unfounded,  are  thrown  out,  he  has  the  opportunity  of 
denying  the  truth  of  them  ;  which  denial,  if  made  in  the  une- 
quivocal and  decided  manner  which  conscious  innocence  will 
always  dictate,  will,  instead  of  prejudicing  the  character  of  the 


*  See  aUo  Fdrteacue  de  Laud,  o.  86,  where  the  Sime  reaton  it  gWeo  for  the  jtirj 
comiDg  de  vicineto  ;  and  Co.  LU,  1 58,  b. 
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witnesB»  throw  all  tiie  odium,  intended  to  be  cast  on  him  by  the 
charge,  or  the  person  who  had  the  wickedness  to  suggest  it. 
Whereas,  if  it  be  true,  that  the  witness  is  of  a  cast  and  charac- 
ter which  does  not  entitle  him  to  full  credit,  he  ought  not  to 
pass  as  a  man  of  unblemished  reputation. 

On  the  other  hand  it  is  said,  that  a  person  who  comes  into  a 
Court  of  justice,  to  testify  in  a  particular  cause,  is  not  supposed 
to  be  prepared  to  answer  for  all  the  transactions  of  his  life ;  that 
one  slight  deviation  from  the  path  of  virtue  ought  not  so  to  blast 
the  character  of  a  man,  as  to  be  for  ever  the  subject  of  reproach 
to  him ;  and  that  when  he  comes  into  Court,  not  as  a  volunteer, 
but  under  the  compulsory  process  of  the  law,  he  ought  not  to  be 
placed  in  such  a  situation  as  to  be  obliged  either  to  confess,  and 
revive  the  memory  of  a  disgrace  which  had  long  since  been  for- 
gotten, and  which  his  subsequent  good  conduct  had  wiped 
away ;  or  else  to  be  tempted  to  commit  perjury  for  the  protec- 
tion of  that  character  which  his  amended  course  of  life  had  pro- 
cured him.    That  if  he  is  wholly  incompetent,  by  reason  of  the 
commission  of  a  crime  of  which  he  has  been  legally  convicted, 
the  record  of  his  conviction,  which  contains  the  particulars  of 
his  infamy,  is  the  only  evidence  to  repel  his  testimony.    That  if 
he  is  not  worthy  of  credit,  on  account  of  his  general  bad  charac- 
ter, the  law  has,  in  that  case  also,  pointed  out  the  means  of 
counteracting  the  effect  of  his  evidence  by  the  testimony  of 
others  as  to  that  character.    That  even  in  this  case  particular 
circumstances  are  not  to  be  inquired  into,  much  less  ought  he 
himself  to  be  questioned  as  to  those  facts  which  others  cannot 
be  permitted  to  prove.    That  though  in  some  instances  the  party 
may  be  surprised  by  finding  a  witness  in  the  box,  of  whom  he 
has  no  previous  knowledge,  yet  this  so  rarely  happens,  that  it 
is  infinitely  less  mischievous  to  submit  to  the  inconvenience 
which  a  person  so  circumstanced  might  experience,  than  to  es- 
tablish, in  every  oase,  a  course  of  practice  so  highly  injurious 
to  the  feelings  of  every  man  appearing  as  a  witness.    But  that 
even  here,  the  party  is  not  without  remedy :  if  he  makes  it  ap* 
pear  to  the  satisfaction  of  the  Court,  that  he  was  surprised  by 
the  appearance  of  a  stranger ;  that  such  stranger  is  a  man  of 
infamous  character,  or  that  the  evidence  which  he  has  given  is 
untrue,  and  can  be  contradicted  by  other  witnesses ;  the  Court, 
exercising  a  sound  and  equitable  discretion,  may  send  the  cause 
back  to  be  reconsidered  by  another  jary. 

Unfortunately,  no  direct  authorities  are  to  be  found  either 
one  way  or  other.    Loose  didot  or  equivocal  expressions,  are 


Xlll 


Ziv  AFPENDIX. 

all  that  occur  to  direct  our  judgment;  and  though  there  are 
tome  cases  which  seem  to  bear  a  strong  analogy,  yet  it  must  be 
recollected  that  the  argument  thence  arising  is  counteracted  by 
what  is  admitted  to  have  been  the  established  and  invariable 
practice  for  a  considerable  space  of  time. 
Co.  lit.  158,  1^^  0^1^^  speaking  of  challenges  to  jurors,  says,  *<  If  the  cause 
of  challenge  touch  the  dUhanour  or  diMcreUt  of  a  juror,  he  shall 
not  be  examined  upon  his  oath ;  but,  in  other  cases,  he  "shall  be 
examined  upon  his  oath  to  inform  the  triers.*'  As  fiir  as  the 
case  of  a  juryman  is  analogous  to  that  of  a  witness,  this  is  cer- 
tainly an  audiority  in  fiiTour  of  those  who  maintain  that  such  an 
examination  is  illegal ;  but  it  must  be  observed,  that  the  same 
necessity  does  not  exist  in  the  case  of  a  juror  as  does  in  that  of 
a  witness.  The  pannel  is  made  out  and  known  to  the  parties 
long  before  the  trial ;  they  have  an  opportunity  of  inquiring  as 
to  the  characters  and  course  of  life  of  the  persons  named  in  it ; 
and,  if  they  find  any  thing  which  destroys  the  competency  of  a 
juror,  they  may  be  prepared  to  prove  it.  His  character,  in  re- 
spect of  matters  which  would  not  exclude  him  from  sitting  in 
judgment  on  a  cause,  and  which  forms  so  essential  an  inquiry 
when  estimating  the  credit  due  to  a  witness,  can  never  be  the 
subject  of  inquiry ;  nor  is  it  at  all  necessary  for  the  purposes 
of  justice  that  any  such  inquiry  should  take  place ;  for  if  either 
party  dislikes  him,  he^ay  object  to  him  without  assigning  any 
reason  whatever;  and  may  extend  this  peremptory  challenge 
to  such  a  number  of  jurors  as  is  sufficient  to  remove  the  fears 
of  the  most  cautious  and  timid.  The  case  of  a  juror,  therefore, 
differs  materially  from  that  of  a  witness,  and  as  far  as  the  credit 
due  to  the  latter  forms  any  part  of  the  consideration  of  the 
jury,  bears  no  analogy  whatever* 
i^Tr.  748.'  ^^^  ^^  ^^^^  which  has  been  principally  relied  on,  on  some 
Saik.  153.  late  occasions,  is  that  of  Peter  Cooke,  who  being  indicted  for 
treason,  in  order  to  found  a  challenge  for  cause,  asked  a  jury- 
man, whether  he  had  not  said  he  believed  him  guilty ;  when  the 
whole  Court  determined,  that  the  juryman  was  not  obliged  to 
answer  the  question. 

Lord  C.  J.  Trebt  said,  **  You  may  ask  upon  the  voire  dire, 
whether  he  have  an  interest  in  the  cause ;  nor  shall  we  deny 
you  liberty  to  ask,  whether  he  be  fitly  qualified,  according  to 
law,  by  having  a  freehold  of  sufficient  value :  but  that  you  may 
ask  a  juror,  or  witneee,  every  question  that  will  not  make  him 
criminous,  that's  too  large.  Men  have  been  asked,  whether  they 
have  been  convicted,  and  pardoned  for  felony,  or  whether  they 
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have  been  whipped  for  pettj  larceny,  but  thej  have  not  been 
obliged  to  answer ;  for,-  though  their  answer  in  the  affirmatiYe 
will  not  make  them  criminal,  nor  subject  to  punishment,  yet 
they  are  matters  of  infamy ;  and  if  it  be  an  infamous  thing,  that^s 
enough  to  preserve  a  man  from  being  bound  to  answer.  A  par- 
doned man  is  not  guilty ;  his  crime  is  purged  ;  but  merely  for 
the  reproach  of  it,  it  shall  not  be  put  upon  him  to  answer  a  ques- 
tion whereon  be  will  be  forced  to  forswear  or  disgrace  him. 
So  persons  have  been  excused  from  answering,  whether  they 
have  been  committed  to  Bridewell  as  pilferers  or  vagrants,  or  to 
Newgate  for  clipping  or  coining,  &c.  Yet  to  be  suspected  is 
only  a  misfortune  and  shame,  no  crime.  The  like  has  been  ob- 
served in  other  cases  of  odious  and  infamous  matters,  which 
are  not  crimes  indictable.'' 

Mr.  J.  Powell  clearly  considered  this  as  tending  to  charge 
the  juror  with  acrime>forafter  saying  it  might  have  been  asked 
in  a  civil  cause,  because  lie  might  have  been  a  referee,  he  added, 
^  But,  if  you  make  it  criminal,  it  cannot  be  asked,  because  a 
man  is  not  bound  to  accuse  himself."  Mr.  Baron  Powis  adopted 
the  same  line  of  argument  as  the  Chief  Justice,  saying,  that 
though  it  did  not  make  him  infamous  in  the  eye  of  the  law, 
*'  yet  that  it  was  a  shameful  thing  for  a  man  to  give  his  judg- 
ment before  he  had  heard  the  evidence,  and  therefore  that  the 
prisoner  ought  not  to  ask  him,  to  make  him  accuse  himself,  if  it 
be  opprobrious  matter  upon  him."  But  it  is  observable,  that 
he  said  nothing  in  respect  of  such  questions  being  put  to  a  wit* 
ness. 

As  a  decision,  therefore,  this  case  extends  no  further  than  what 
was  before  said  by  Lord  Coke.  The  application  of  the  doc- 
trine to  witnesses  depends  entirely  upon  the  dictum  of  Lord  Ch. 
Just.  Trebt,  who  mentions  no  particular  instance  in  which  it 
had  been  so  applied.  It  is,  nevertheless,  the  opinion  of  a  great 
Judge,  and  as  such  not  to  be  lightly^or  irreverently  treated. 

The  last  authority  which  I  find  m  the  books,  is  what  is  said^^'^ 
by  Lord  Hardwicke,  presiding  as  Lord  High  Steward,  on  the  Tr.  670. 
trial  of  Lord  Lovat,  where  Lord  Talbot  proposing  to  ask  a  ques- 
tion of  one  of  the  witnesses  before  he  was  sworn,  Lord  Hard- 
wicke said:  "The  ordinary  method  of  proceeding  in  these 
cases  is,  that  when  a  witness  is  produced,  he  is  to  be  sworn  in 
chief,  unless  there  be  some  objection  to  his  competency ;  and 
then  he  is  to  be  sworn  upon  a  voire  dire.  After  he  is  sworn 
in  chief,  the  party  who  produces  him  asks  him  such  questions  as 
he  thinks  proper.    After  which  the  other  party  is  at  liberty  to 
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croM-examioe  luin»  either  to  the  matter  of  factconceming  which 
he  has  been  exainiiie<l,  or  any  other  matter  whatgoever,  to  im- 
peaeh  ku  ereJU  or  weaken  his  teetimony  ;  provided  the  qoostioBfl 
that  are  asked  are  such  as  the  law  allows." 

It  is  observable,  that  Lord  Harowioka  makes  do  distinction 
as  to  the  nature  #f  the  incompetency  which  may  be  inquired 
into  on  the  voire  dire  $  but  the  qualification  which  is  added  by 
him  as  to  questions  on  the  examination  in  chief,  has  thrown 
a  degree  of  obscurity  on  what  would  otherwise  have  been  very 
clear.  It  should  seem,  however,  that  his  lordship  could  only 
have  in  contemplation,  when  he  made  that  qualification,  an  exa* 
mination  as  to  eriifies  for  which  the  witness  would  be  punish- 
able ;  for  he  expressly  extends  the  power  of  cross-examination 
to  matters  concernio{|^  which  he  had  been  examined,  or  any  other 
matter  whateoener  which  et^mtd  tend  to  impeach  his  credit.  He 
does  not  confine  it  to  the  explanation  of  what  he  had  before 
sworn,  or  to  the  introduction  of  new  matter  as  evidence  in  the 
cause  ;  but  he  permits  the  party  to  inquire  of  the  witness  him- 
self into  matters  foreign  to  the  cause,  merely  for  the  purpose  of 
impeaching  his  credit,  or,  in  other  words,  of  disgracing  him.  On 
the  other  hand,  whaft  is  said  by  Lord  Ch.  Just  Trebt  is  deci- 
sive against  such  a  mode  of  examination ;  and  when  we  see  that 
great  authority  on  the  one  hand,  and  the  uniform  practice  of  the 
bar  for  a  series  of  years  countenanced,  as  it  seems  to  be,  by  the 
opinion  of  Lord  Hardwioke  on  the  other,  we  cannot  but  con- 
sider this  as  a  doubtful  point ;  and  one  which  it  is  highly  impor- 
tant should  be  judicially  and  solemnly  decided. 
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JEbnis  V.  T^fpet,  ft  Campb.  SSr.^^Oloueester  Lent  Jissizes, 

51  Geo.  S, 

This  was  an  action  for  not  accounting  for  a  promissory  note 
given  to  the  defendant  to  be  discounted  on  behalf  of  the  plaintiff. 

A  witness  for  the  defendant  was  asked,  in  cross-examination, 
whether  he  had  not  attempted  to  dissuade  a  witness,  examined 
for  the  plaintifl^  from  attending  the  trial,  he  swore  positively  that 
he  had  not. 
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Daumoky  then  propobed  to  call  back  the  other  to  contradict 


Ijawrenoe  J.— That  cannot  be  done.  You  must  take  his 
answer. 

Dauvobt  contended,  that  for  the  purpose  of  discrediting  the 
^tness,  it  was  competent  to  shew  that  he  had  sworn  falsely  in 
this  instance,  and  actualij  had  attempted  to  dissuade  the  other 
from  attending  the  trial. 

LawasH OB,  J.«-Aad  this  been  a  matter  in  issue,  I  would  have 
allowed  you  to  call  witnesses  to  contradict  what  the  last  witness 
has  sworn ;  but  it  is  entirely  collateral,  and  you  must  take  his 
answer.  I  will  permit  questions  to  be  put  to  a  witness  as  to  any 
improper  conduct  he  may  have  been  guilty  of,  for  the  purpose  it 
trying  his  credit ;  but  when  these  questions  are  irrelevant  to 
the  issue  on  the  record,  you  cannot  call  other  witnesses  to  con- 
tradict the  answers  he  gives.  No  witness  can  be  prepared  to 
support  his  character  as  to  particular  facts,  and  auch  collateral 
inquiries  would  lead  to  endless  confusion.    . 

Dauneey  and  Ludlow^  for  the  plaintiff, 

Jervia  and  JlbboU,  for  the  defendant. 


PFeelu  v.  Sparke,  1  Maule  jr  Sdwyn,  679.  (p.  493.) 

Trespass  for  breaking  and  entering  plaintiff's  close,  parcel  of 
a  common ;  defendant  justified  for  a  prescriptive  right  of  com- 
mon at  all  times,  &c  Replication  prescribed  to  use  the  place 
for  tillage ;  and  to  support  such  prescriptive  qualification  of  the 
general  right  claimed  by  the  defendant,  the  plaintiffs  offered 
evidence  of  reputation.  l*he  Judge  received  the  evidence,  and 
afterwards  the  Court  held  it  was  properly  admitted,  because 
although  the  right  claimed  by  the  plaintiff  was  by  prescription, 
yet  it  was  an  abridgment  of  the  general  right  of  common  over 
the  waste,  and  affected  a  large  number  of  occupiers  within  the 
district. 


YewWB  C<ue,  %  Camfb\  638* 

Lawrknoe,  J.  laid  down  the  same  rule  several  times  during 
the  circuit ;  and  it  seems  particularly  illustrated  by  the  foUow- 
iDg  case,  which  occurred  at  Mtminwuih  .*— One  Ytunn^  was  in- 
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dieted  for  stealing  wheat  The  principal  witness  against  him 
was  a  boy  of  the  name  of  77bomiM»  his  apprentice.  Laweence,  J. 
allowed  the  prisoner's  counsel  to  ask  TTiomas,  in  cross-exami- 
nation, whether  he  had  not  been  charged  with  robbing  his  mas- 
ter, and  whether  he  had  not  afterwards  said  he  would  be  re- 
venged on  him»  and  would  fix  him  in  Mamnouih  gaol  ? — He  de-^ 
nied  both. 

The  prisoner's  counsel  then  proposed  to  prove*  that  he  had 
been  charged  with  robbing  his  master,  and  had  spoken  the  words 
imputed  to  him.  Law&emob,  J*  ruled  that  his  answer  must  be 
taken  as  to  the  former,  but  that  as  the  words  were  material  to 
the  guilt  or  innocence  of  the  prisoneri  evidence  mig^t  be  ad- 
duced that  thej  were  spoken  by  the  witness. 


No.  IV. 

us.  OASES  OITBD,  THB  XOTES  WRERBOV   ARE   NOT  COM^'AINED   IM* 

T^B  BODY  OF  THE  WORK. 


7%€  JBng  V.  7%e  InhabiUmU  of  Hammenmith.  E.  B.  SUHngM 
at  JfuitnimUr  €fi»r  BU.  Term,  1776.  (p.  26.) 

On  a  presentment  for  not  repairing  a  road  in  the  hamlet  of 
Hammernnitht 

Joseph  FUek,  a  witness  for  defendants,  proved  what  an  old 
man  now  dead  had  told  him  twenty  years  ago,  about  the  bounda- 
ries of  the  parish  of  Jieian  and  hamlet  of  Hammersmith  $  but 
the  old  man  who  told  him  was  at  that  time  an  inhabitant  of  the 
hamlet :  on  which  Mr.  Btarcrefi  objected  that  this  was  not  evi- 
dence, because  the  person  who  said  it  was  interested  at  the 
time.    But 

Lord  Mansfield  said  it  was  good  evidence,  for  at  that  time 
there  was  no  question  or  dispute  about  the  matter,  and  it  could 
not  be  supposed  a  man  held  a  conversation  for  the  chance  of  a 
dispute  in  order  to  make  it  evidence  twenty  years  afterwards. 
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Waihington  and  other 9^  Executors^  v.  Brymer.  K.  B.  Sittings  u 

at  Guildhall  after  HU.  Term,  4£  Geo.  S.  (p.  51.)  f 

I' 
Debt  on  bond,  dated  S7th  Sept  ir66«  for  800/.  conditioned  | 

for  payment  of  400/.  and  interest  on  the  27ih  Sept.  1767.  \: 

Pleas  non  eetfaetum,  solvit  ad  diem,  solvit  post  diem^-^a  Be*  *  \  | 

lease, — and  a  discharge  under  an  Insolvent  Act  of  28th  May, 
177S. 

To  rebut'the 'presumption  of  payment,  the  plaintiffs  produced 
an  affidavit  made  by  the  defendant  on  the  Ist  Ju/y,  1800,  be- 
fore a  Master  in  Chancery,  to  virhom  it  had  been  referred  to  take 
an  account  of  the  testator's  personal  estate ;  wherein  he  stated 
that  the  testator,  Michael  Foster,  having  three  daughters,  to  each 
of  whom  he  said  he  intended  to  give  a  portion  of  1,000^ ;  the  . 
defendant  in  the  year  1764,  married  one  of  them,  and  received 
a  portion  of  500/. ;  with  an  assurance  that  he  intended  to  give 
him  500/.  more  at  his  death.  That  he  (the  defendant)  being  in 
want  of  money  in  1767,  applied  to  the  testator  to  assist  him, 
who  then  lent  him  400/.  on  the  bond  in  question,  ai^d  being  about 
six  years  afterwards  again  in  distressed  circumstances,  he  again 
applied  to  the  testator  to  assist  him ;  who  refused,  saying  that 
he  had  already  had  his  share  of  his  estate,  that  he  might  do  ae 
he  pleased  with  what  he  had,  as  he  shouid  never  call  on  him  for 
it.  The  affidavit  then  added,  that  the  deponent  conceived  tiiat 
the  testator  had  cancelled  the  bond,  and  that  he  had  never  been 
applied  to  for  payment  by  him. 

The  testator  died  in  179L 

EasKiNE,  for  the  defendant,  contended,  that  though  this  affi- 
davit rebutted  the  plea  of  payment,  it  afforded  strong  evidence 
to  presume  a  release  by  the  testator.    When  a  man  promises  to 
forgive  his  debtor,  it  most  be  presumed  that  he  intends  to  do  so 
by  those  means  which  the  law  points  out,  and  as  that  could  only 
be  by  a  release  under  seal,  it  must  be  presumed  that  such  re- 
lease had  been  duly  executed.    The  relationship  of  the  parties 
to  each  other  gives  the  strongest  reason  to  presume  that  it  was 
done ;  for  the  defendant  relying  on  the  promise  of  his  father-in- 
law,  could  not  be  supposed  to  call  on  him  to  know  whether  he 
had  executed  a  release  or  cancelled  the  bond  as  a  stranger 
would ;  and  the   circumstance  of  the  testator  never  having 
called  upon  the  defendant  for  the  money  for  twenty-three  years 
together,  was  the  strongest  evidence  in  the  world  to  shew  that 
he  did  not  consider  this  as  a  subsisting  instrument 

Gnosis,  J.  This  bond  was  given  by  a  son-in4aw  to  his  father*  \i 

It 
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in-law,  it  appears  that  he  afterwarda  was  told  that  payment 
woald  never  be  called  for*  He  therefore  had  every  reason  to 
suppose  that  it  was  either  cancelled  or  otherwise  legally  dis- 
charged. It  is  clear  by  the  production  that  it  was  not  can- 
celled ;  then  a  release  fikight  have  hetn  ezecoted. 

Verdict  for  defendant 

AUotnty  Oenerai  and       ■     ,  for  plaintiff! 

Urakine  and  Lawes,  for  defendant 


Dob  dem.  Pawdl  r.  Bareowri,  K.  S.  SUHngt  at  Westminiier 
€fier  EoMier  Twm.  39  Geo.  3.    (p.  128.) 

BjnoTMKMT  for  a  piece  of  land  sitnate  in  the  parishes  of  SL 
Leonard,  St^edUeh,  and  SL  Luke,  Otd  itrtei,  in  the  county  of 
3iUdk9€x» 

The  lessor  of  the  plaintiff*  claiaied  this  land  under  the  will  of 
her  late  husband,  Mr.  Mt^at^'who  derived  title  from  a  family  of 
the  name  of  Raddiffk.  Their  title  commenced  by  deeds  of 
lease  abd  release,  dated  1st  and  Sd  FeU  1696,  between  JameB 
Bichard9&n  and  John  RtMtiffe^  whereby  a  certain  piece  of  land 
called  the  Iruh  Jiett  was  conveyed  to  Raddiffe  in  fee,  which 
land  was  described  as  abutting  on  a  pi^ce  of  land  called  the 
Harpt.  The  plaintiff*  also  proved  receipt  of  rent  by  Moffal^  her 
late  husband,  an  old  plan  delivered  by  the  defendant  to  the  go- 
vernors of  Si.  tiartholemewU  HospUal,  in  which  the  lo€U9  in  quo 
was  described  as  part  of  Moffafs  estate ;  and  that,  unless  this 
land  was  the  plaintiff^s,  she  had  no  land  abutting  on  the  Marpe  ; 
and  that  the  prebendary  of  the  moor  of  SL  PouPb^  as  lessee  of 
whom  the  defendant  claimed,  had  without  it  eighteen  acres  two 
roods.  She  then  produced  in  eridence  a  survey  taken  in  1649» 
by  virtue  of  an  ordinance  of  the  Parliament,  which  was  entitied 
as  follows :— • 

**  A  sorveye  of  certaine  parcells  of  meadowe  and  pasture 
grounde  in  the  countye  of  MiddUsex,  late  belonginge  to  the  pre- 
bendary of  the  moore  with  the  cathedrall  church  of  Si.  PauPs^ 
London,  made  and  taken  by  us  whose  names  are  hereunto  sub- 
scribed, in  the  month  of  October,  1649,  by  virtue  of  a  commission 
to  us  granted,  grounded  upon  an  act  of  the  Commons  of  £ng* 
land  assembled  in  Parliament,  for  the  sbolishinge  of  deans,  and 
deans  and  chapters,  canons,  prebends,  and  other  offices  and 
tythes  of  and  belonging  to  any  cathedral,  or  collegiate  church. 
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or  cdapel,  io  England  and  fVales*  under  the  hands  and  seals 
of  five  or  more  of  the  tirostees  in  the  said  act  named  and  ap- 
poynted. 

**  All  those  eighteen  acres  of  lands^*'  &c.  The  lands  were 
then  particularly  specified,  and  all  ti^tber  amounted  to  the 
exact  number  of  eighteen  acres. 

The  defendants  attempted  to  account  for  the  possession  of 
the  Sadcliffe  and  Moffat  families,  bj  shewing  that  for  many 
years  they  held  the  church  lands  in  lease ;  and  contended,  that 
they  being  also  possessed  of  other  estates  of  their  own  adjoin- 
ing and  intermixed,  encroachments  had  been  made  by  then 
upon  the  prebendal  estate ;  and  that,  in  point  of  fact,  this  was 
not  part  of  their  freehold  estate,  but  part  of  the  land  of  the  pre- 
bendary of  the  moor* 

Lord  KxMTON.— -The  defendant  cannot  contradict  the  parlia- 
mentary survey,  it  has  always  been  consid^^  as  conclusive. 
By  tha  deeds  of  1696,  this  property  is  described  to  be  in  the 
same  posture  as  that  in  which  it  now  regoains,  viz.  as  abutting 
upon  the  Hatpe;  and  it  appears  that  if  this  is  not  the  land  in 
question,  the  lessor  of  the  plaintiff  will  have  no  land  so  abutting. 
The  parliamentary  survey,  taken  by  those  who  were  in  posses- 
sion of  the  church  property,  describes  it  with  the  utmost  parti- 
cularity ;  and  the  quantity  of  which  the  prebendary  of  the  moor 
is  now  possessed  agrees  with  this  description.  This  is  a  very 
strong  argument  in  favour  of  the  lessor  of  the  plaintiff;  for  the 
persons  who  then  held  the  reins  of  government,  and  seized  the 
church  lands,  wished  to  make  the  most  of  them,  and  would  not 
have  described  them  as  of  less  extent  than  they  really  were. 

Verdict  for  plaintiff. 

Qibbs^  Wood,  and  Peaie,  for  plaintiC 

JEralane,  Qarrow,  and  BesU  for  defendant. 


Cookt  and  anoAer  v.  Uoyd.    Salop  Sum.  jSmm.  IdOS,  cor.  Le 

Blanc,  J.  (p.  133,  note.) 

This  was  an  issue  directed  out  of  the  Court  of  Chancery  to 
try  whether  Joseph  FhiUipa  was  the  eldest  son  of  John  PhUUpt 
and  Mary  his  wife,  lawfully  begotten.  The  issue  was  directed 
in  consequence  of  a  bill  filed  by  the  plaintiffs,  who  claimed  under 


*  See  thit  ict  id  SdiobcCt  toWictjgm^  8  put,  page  1ft. 
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JoHpk  PhUttp9  againftt  the  defendant*  whose  faUier  had  pur- 
chased from  Philip  PfUBtps^  an  elder  son,  bat  who,  it  was  con- 
tended by  the  plaintiffs,  was  bom  before  the  marriage  of  his 
parents. 

The  single  point  in  the  cause  therefore  was,  when  John  Phil- 
l^t  and  Mary  PhiUipB  were  first  married. 

On  the  part  of  the  plaintiff  thej  called  a  great  nnmber  of  wit- 
nesses who  spoke  to  declarations  of  the  parents  that  thej  never 
were  married  till  1759 ;  that  the  father  when  in  anger  called 
his  wife  a  whore,  and  his  children  born  before  that  marriage 
bastards;  and  that  on  his  death -bed  he  pointed  to  Joieph  Phil- 
Hpi  as  his  heir,  and  the  pennon  to  whom  his  estate  (which  was 
settled)  woold  descend  after  his  death ;  thej  proved  from  the 
register  of  the  parish  where  they  lived  the  entry  of  their  mar- 
riage on  the  16th  jSpril,  1759,  previous  to  whirh  Philip  and  se^ 
▼era!  other  children  had  been  bom.  They  also  called  the  mother 
herself,  who  positively  swore,  that  thou^  she  wear  to  town  for 
the  purpose  of  being  married  in  the  Fleet,  yet  that  in  fact  she 
never  was  married  there  nor  any  where  else  before  1759. 

They  also  offered  evidence  of  the  declarations  of  Philip  Phil- 
lips,  who  was  dead,  (made  after  he  had  conveyed  to  the  defend- 
ant's father,)  that  he  was  a  bastard ;  that  all  the  world  kmew  he 
was. such;  and  that  that  was  the  reason  of  his  selling  the  land 
so  cheap  to  Uoffd,  who  might  i^ht  it  out  with  his  brother 
,         Joseph* 

The  defendant's  counsel  objected  to  this  evidence,  contend- 
ing that  nothing  said  by  Philip,  after  he  had  conveyed  to  XJoyd, 
could  be  received  in  evidence  to  prejudice  his  rights. 

Le  Blaiic,  J.  said,  that  a  declaration  made  under  such  cir- 
cumstances was  entitled  to  very  little  credit,  and  would  avail 
.   nothing  of  itself,  but  that  he  thought  it  admissible  as  the  repre- 
sentation of  one  of  the  family  of  the  degree  of  relationship  he 
bore  to  it. 

This  evidence  was  therefore  received. 

The  defendant  proved  that  the  mother,  whose  name  was 
Mary  Chisss,  living  in  the  service  of  John  Phillips*s  mother, 
banns  were  published  in  the  year  1747 ;  that  those  banns  being 
forbidden  by  his  mother,  he  and  Mary  Guess  went  to  London 
together  for  the  purpose  (as  they  said)  of  being  married  in  the 
Fleet ;  that  on  their  return,  they  gave  out  that  they  had  been  so 
married ;  that  they  afterwards  lived  on  the  estate,  and  were 
visited  as  man  and  wife  by  the  neighbours,  and  at  last  by  his 
mother  herself.    That  on  June  7»  177^  John  Phillips,  by  an  in- 
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strument  under  .his  band,  reciting  that  he  had  snlfered  a  reco-^ 
yrerj  of  the  estate,  and  being  only  tenant  for  life,  had  thereby 
committed  a  forfeiture,  attorned  tenant  of  the  premises  to  PhiUp 
as  his  eldest  son.  That  afterwards  another  recovery  was  suf- 
fered, to  which  John,  as  tenani;  for  life,  Afary  as  his  wife,  and  ' 
Philip  as  his  eldest  son,  and  the  remainder-man  in  tail,  were 
parties.  That  on  a  motion  in  the  Court  of  Common  Pleas  re- 
specting this  recoTerj,  John  PhUlips  and  Mary^  who  to«day  had 
sworn  that  she  never  was  married,  had  made  an  affidavit  wherein 
they  swore  that  they  had  been  married  in  the  Fleet  by  one  Dart, 
in  the  year  1747 ;  and  that  the  marriage  in  1759,  was  only  from 
greater  caution  to  secure  the  wife  after  his  death.  To  corrobo- 
rate all  this  they  offered  the  Fleet  books,  wherein  this  marriage 
was  entered  as  having  taken  place  on  28th  May,  1747*  and  on 
Le  Blano,  J.  saying  they  were  no  evidence  whatever,  they 
called  a  witness  who  said  that  there  being  a  question  in  the 
year  1761,  as  to  this  marriage,  he  eiamined  these  books  then  in 
the  possession  af  a  man  who  said  he  was  clerk  to  Mr.  Dwr^^  and 
that  the  entry  then  stood  in  the  books  in  the  same  state  as  it 
was  now. 

Lb  Blako,  J. — This  evidence  carries  the  case  no  further,  the 
witness  had  no  knowledge  of  the  fact,  but  such  as  he  derived 
from  the  books,  which  were  no  more  evidence  then  than  Aey 
are  now ;  the  entry  is  nothing  more  than  a  private  memorandum 
made  by  somelrady  who  had  no  authority  to  make  it,  and  who 
might  put  down  any  thing  he  pleased,  whether  true  or  false. 

The  jury  found  for  the  defendant- 

fPUliams,  Serf,  aiffordwd  AhhoU,  for  plaintifi. 

Dauncey,  WigUy,  and  Winne,  for  defendant 


Leeds  v.  Cooke  and  mfe.  R  B.  Siitinge  at  CkiUdkaU,  cfUr  JSRL 

Term,  4S  Geo.  3.   (p.  145.) 

Assumpsit  on  breach  of  promise  of  marriage  by  the  wife  while 
sole.  The  defence  set  up  was  the.  improper  conduct  of  the 
plaintiff;  and,  amongst  other  evidence,  a  Miss  TXirpin  was 
called  to  prove  that  the  plaintiff  had,  within  three  or  four  days 
after  the  elopement  of  Mrs.  Cboke  from  her  father's  house,  and 
before  it  was  known  whether  she  had  married  or  not  written  a 
letter  to  the  witness  containing  an  offer  of  marriage. 
I  The  witness  had  been  served  with  a  9ubpoBna  duces  tecum  to 
4Q 
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bring  the  letter,  and  on  beinff  called  said*  that  after  that  writ 
had  been  aerved  on  her,  ahe  had  delivered  the  letter  to  the  platn- 
tiC  No  notice  had  been  given  to  him  to  prodoce  it,  and  oo  an 
ob^ction  that  for  want  of  each  ttotice,  tiie  witneia  coald  not 
•peak  to  its  contenta. 

Lord  EixmifBonoueH  aaid,  that  being  delivered  to  the  plain- 
tiflr  after  the  wbpcma  dueei  teemn  had  been  aenred.and  in  frand 
of  that  writ,  in  odium  $poHaiori$^  parol  evidence  might  be  given. 
Otherwise  a  witneaa  being  the  friend  of  the  party  against  whom 
he  was  snbpcBnaed,  might  always  avoid  the  effect  of  the  sob- 
peena  by  delivering  over  the  paper  to  the  party. 

The  witness  coold  not  be  induced  to  recollect  the  terms  of 
the  letter,  but  another  person  by  whom  it  was  sent  proved  its 
contents ;  and  this  witness  also  proved  a  verbal  ofer  of  mar- 
riage  to  her  a  few  days  afterwards. 

The  plaintiff  had  la.  daonages. 

ErBkine^  Gibbi,  and  ,  for  plaintiff. 

GoTTOw  and  Lawu,  for  defendants. 


Keeling  v.  Ball  K.  B.  SiUing$  at  OuUdhall  after  Easter  Term, 

36  Geo.  3.  (p.  146.) 

Debt  on  bond  for  20O/.  made  by  John  Ball,  the  brother  of 
the  defendant,  and  to  whom  he  was  heir  at  law. 

The  declaration  stated,  that  the  bond  was  lost  by  accident. 
Pleas  non  e$t  factum  and  solvit  ad  diem* 

The  plaintiff  called  a  witness  of  the  name  of  BusaeU,  who 
proved  that  the  plaintiff  had  delivered  him  a  bond,  purporting 
to  be  the  bond  of  J.  Ball  and  Edward  Ball,  and  that  he  after- 
wards applied  to  the  deceased  (J.  Ballf)  to  pay  the  money  due 
on  the  bond,  when  he  acknowledged  the  debt  and  promised  pay- 
ment. He  said  that  the  bond  was  printed  in  the  common/arm,* 
and  that  there  were  subscribing  witnesses  names,  but  that  he 
did  not  know  the  names  of  those  witnesses,  nor  by  whom  the 
bond  was  prepared.  That  he  afterwards  delivered  the  bond 
to  Carter,  the  attorney,  for  the  purpose  of  commencing  an  action 
against  the  deceased.  Carter  was  next  called,  and  proved  that 
the  bond  was  lost,  while  in  his  office. 

GiBBs,  for  the  defendant,  objected  that  the  plaintiff  should 

*  Which  includes  the  word  A««r«. 
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have  called  one  of  the  Bubscribiog  witnesses  to  prove  the  exe- 
cution of  the  boad,  or  else  have  shewo  that  sach  witness  ww 
dead.  It  had  for  a  long  time  beeo  doubted,  whether  lach  a 
mode  of  pleadiDg,  as  the  present,  coald  be  supported:*  and 
Courts  should  not  carry  the  indilgence  too  far.  The  plaintiC 
in  this  case,  mi^t  be  in  a  better  situation  by  reason  of  the  ne- 
gligence of  his  agent,  than  he  would  have  been  in  bad  due  dili- 
gence been  used  ;  for  had  the  tiibacribing  witness  been  calledt 
the  defendant  might  cross-examine  him  as  to  the  nature  of  the 
transactien.  The  attorney,  Carter,  he  contended,  had  been 
guilty  of  some  n^ligence  j  for  he  might  have  kept  a  copy  of  the 
bond ;  and  had  that  precaution  been  taken,  the  sutwcribing  wit- 
ness night  have  been  called. 

Xiord  K^nroif  said,  that  had  it  appeared  who  the  aubscritung 
witnesses  were,  the  plaintiff  must  certainly  have  called  them ; 
bat  that  it  was  the  bysineas  of  Courts  of  Justice,  to  apply  the 
general  principles  of  the  law  to  new  cases  as  they  arise.  This 
was  a  new  case,  for  it  did  not  appear  that  the  plaintiff  could, 
by  any  poasilHlity,  know  who  the  subscribiog  witnesaes  were. 
If  it  was  usual  for  men  to  keep  copies  of  such  iostruments  by 
them,  the  plaintiff's  attorney.  Carter,  would  certainly  have  been 
guilty  of  negligence,  and  the  pluntiff  could  not  avail  himself  of 
that  negligence ;'  but  that  was  not  the  ordinary  nu>de  in  which 
men  conducted  themselves.  Suppose  a  fire  had  happened,  and 
this  bond  had  been  destroyed  by  it,  surely  it  would  be  adding 
calamity  to  calamity,  to  call  on  the  party  fur  more  perfect  evi- 
dence; and  how  could  this  case  be  distinguished  from  thatf 
The  general  rule  of  law  is,  that  the  best  evidence  must  be  pro- 
duced, which  the  nature  of  the  case  will  admit  of ;  and  no  ttetter 
evidence  could  have  been  procured  in  the  present  case,  than  that 
which  the  plaintiff  has  given. 

Verdict  for  plaintiC 

Garrow  and  A}AoU,  for  plaintiff. 


Cary  v.  Pia.  Etq.  K.  B.  StUmga  a/  Weattrntutar  efitt  EnUr 
Term,  ST  Geo.  3.  (p.  154. 136.) 

Assumpsit  on  a  bill  of  exchange  (drawn  by  one  Cn^ion, 
against  the  defendant  as  acceptor.    The  defendant  insisted  that 
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tk*  «cc*pUiie«  was  a  forgerj  ;  and  amongst  other  evidence,  the 
pliiiitiff  ciHeda  witaess  of  the  name  of  CouUon^  who  was  an  in« 
spoctor  of  frairiu  at  the  Post  Office,  to  prove  that  he  had  fre- 
qnentlj.seon  franks  pass  the  office  in  defendant's  name  (he 
being  a  member  of  Parliament,)  and  that,  from  the  character  in 
which  those  franl^  were  osuallj  written,  he  believed  this  ac- 
ceptance to  be  the  defendant's  hand-writing.  He  had  never 
seen  the  defendant  write,  nor  received  anj  letters  from  him* 

Lord  Kbhtor  said  this  was  not  admissible  evidence.  The 
farthest  extent  to  which  the  rule  had  been  carried,  was  to  admit 
a  person  vdio  had  been  in  the  habit  of  holding  an  epistolary 
correspondence  with  the  party,  to  prove  the  hand-writing,  from 
the  knowledge  he  acquired  in  the  coarse  of  that  correspondence ; 
a  case  reported  by  Fitzgibban,*  was  the  first  in  which  such  evi- 
dence was  admitted.  That  evidence  was  admitted  on  soand 
principles ;  for  if,  when  letters  are  sent,  directed  to  a  particular 
person  on  particalar  business,  an  answer  is  received  in  due 
courscy^t  is  a  fair  presomption,  that  the  answer  was  written  by 
the  person,  whose  band-writing  it  purports  to  be ;  but  the  franks 
sent  to  the  office  might  be  the  defendant's  hand-writing,  or  they 
might  be  forgeries,  as  well  as  the  present ;  for  no  comma  nicaiton 
was  had  on  the  subject  with  the  defendant 

GAaaow  then  asked  the  witness,  whether,  having  been  used 
to  detect  foigeries,  he  could  say  whether  this  was  a  genuine 
hand-writing,  or  otherwise. 

Lord  Kbnton  said,  he  could  not  receive  tiiis,  and  observed 
that,  though  such  evidence  was  received  in  Btvett  v.  BrcAaoh  he 
had,  in  his  charge  to  the  jury,  laid  ao  stress  apon  it 

Verdict  for  the  defendant. 

Sr$kine,  for  defendant 


Da  CoMta  v.  Pym.   K.  B.  SiUingi  at  CkiUdhall  after  Trinity 

Term,  S7  Geo.  3.  (p.  154. 15^) 

Dbbt  on  bond^ — ^Plea,  usury. 

The  proof  of  the  usurj  depended  on  the  authenticity  of  an 
account  purporting  to  be  signed  by  the  plaintiff.  The  plaintiff 
contended  it  was  a  forgery,  which  was  the  only  question  in  the 
cause. 


•  ZordFerrert  t.  iSWr&y,  Fitz^,  195. 
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Several  witnesses  were  called  to  prove  the  liand-wiiting,  wiio 
«aid  ihej  believed  it  to  be  the  plaintiflfs.  One  witneM,  on 
being  asked  the  usual  question  as  to  his  beiitf,  said  it  was  like 
it ;  but  he  did  not  think  it  was  the  plaintiffs  hand^wnting,  be- 
cause he  knew  the  plaintiff  to  be  a  .man  too  well  acfoainited 
with  the  world  to  sign  such  an  account. 

Brskihe  contended,  this  answer  was  proper,  and  that  it  was 
like  the  case  which  arose  on  the  hand-writing  oC  Ms^  MiekUf 
th^  translator  of  the  Lnsiad :  Mr.  Caldtcoi  in  that  case  was  per- 
mitted to  say,  he  thought  it  was  not  the  hand-writing  of  Mr. 
JMdUe,  because  he  was  a  very  correct  man  in  making  capital 
or  amall  letters,  where  each  was  required,  but  in  th^  writing 
produced,  that  correctness  was  not  observed. 

Lord  Kbnton  said  that  it  was  a  very  different  case  from  the 
present.  Mr.  CaUtcofs  observaticns  arose  from  the  charaeUr 
of  the  hand'WriHng  iUelf,  but  this  witness  takes  into  his  consi- 
deration facts  entirely  unconnected  with  and  extrinsic  from  the 
hand-writing.  The  jury  may  take  all  oircumstanoes  into  their 
consideration,  but  the  witn^s  should  form  his  opiniom  from  the 
character  of  hand-writing  only. 

Several  notes  signed,  &c.  by  plaintiff  were  produced  to  the 
jury,  but  Lord  Kknton  said,  the  best  rule  ^|pts  that  laid  down 
by  Mr.  J.  Ybates  ;*  for  if  the  jury  were  to  look  at  the  papers, 
their  judgment  would  depend  on.  their  knowledge  of  writing 
which  some  might  know  bettor  than  others.  It  was  best  to  rely 
on  the  evidence  of  those  well  acquainted  with  the  character  of 
defendant's  hand-writing.  The  jury,  nevertheless,  were  per- 
mitted to  compare  the  different  signatures. 

Verdict  for  plaintiff. 

Mingay^  (Hbbs,  and  Cooper,  for  defendant. 

Erskine  and  Wood,  for  plaintiff. 
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Raven  et  at.  v.  Dunning  and  ChiUon.  £,  B.  Sittings  at  ChdU- 
hall  after  Trinity  Term,  S9  Geo.  3,  (p.  226.J 

In  this  action  of  assumpeU  both  the  defendants  pleaded  the 
general  issue,  and  Chilton  also  pleaded  his  discharge  under  a 
commission  of  bankruptcy,  on  which  issue  was  joined.    The 


r^ 

*  Iq  Brookhord  r.  ffoodley,  «D(e,  t55. 
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pbuntUfpraffed  a  joiat  coBtract*  and  th«D  the  defendant,  CkUion^ 
pnt  in  ttie  CMnmission  against  bin  and  kis  certificate,  which 
L&wi,  far  the  defendants^  contended,  entitled  CkUian  to  a  verdict 
iMmediately ;  and  that  when  that  verdict  was  entered,  he  might 
be  eiainined  as  a  witness  for  the  other  defendant,  in  the  sane 
manner  as  was  daily  done  in  the  case  of  trespasses* 

BnsKiifB,  for  the  plaintilfs,  ebfected  to  his  testunonj*  While 
defendant  on  the  record,  he  cannot  be  a  witness ;  and  he  cannot 
be  delivered  from  the  record  nntil  the  plaintiff's  oonnsel  iias 
replied,  and  the  jarj  have  deliberated.  For  anght  that  appears 
to  the  contrary,  the  plaintiff  may  prove  that  the  certificate  was 
obtained  by  firand,  or  that  he  had  lent  money  by  gambling  or 
other  miscondnct  which  would  avoid  it  This  differs  from  the 
case  of  trespasses,  for  here  the  plaintiff  most  prove  a  joint  con- 
tract }  and  even  in  trespasses,  the  jary  are  never  directed  to 
acqnit  a  defendant,  onlesa  the  plaintiff  has  biled  in  making  out 
any  caase  against  him. 

Lord  KsMToir  said,  he  wished  to  admit  the  testimony,  for  the 
sake  of  the  plaintiffs,  (who  had  clearly  proved  their  case,)  lest, 
in  case  of  a  mistake  on  his  part,  the  caase  shoald  come  down 
again ;  but  that  if  the  plaintiff's  connsel  insisted  on  their  olyec- 
tion,  be  must  n^eet  his  evidence,  being  most  clearly  of  opinion 
in  his  own  mind,  that  he  could  not  be  a  witness*  In  trespass, 
if  the  plaintiff  proves  any  case,  the  defendant  has  always  been 
called  upon  to  answer  it  by  other  evidence. 

Brskikb  persisted  in  his  objection,  and  the  witness  was  re- 
jected. 

Verdict  for  the  plaintiff -—Damages  1S7L 


John  V.  IbthergiU  and  others,  Monmouth  Sum.  Jlss.  1806. 

(p.  239.) 

Trespass  for  breaking  and  entering  the  plaintiff's  slate  qaarry, 
to  which  the  defendant  pleaded  liberum  tenemenium,  in  Sir 
Ch,  Morgan,  of  the  waste  lands  in  Bidwelty,  and  that  the  locus 
in  quo  was  part  of  those  waste  lands,  on  which  issae  was  joined. 

Several  persons  were  called  as  witnesses  for  the  defendant, 
who  being  tenants  of  the  lordship  of  Mathint  in  which  Bidwelty 
was,  were  entitled  to  rights  of  common  on  the  waste ;  and  on 
their  testimony  being  objected  to,  the  defendant  produced  re- 
leases from  them  of  their  rights  of  common  on  the  locus  in  quo. 
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It  was  then  obfected,  that  notwithstandiiig  this  release,  the 
witness  was  still  interested  in  the  event  of  the  cause ;  Cmt  as 
other  persons  had  rights  of  oonmon,  if  any  part  of  the  waata 
were  taken  awaj,  their  cattle  would  consuaie  more  of  Hie  re- 
mainder than  they  otherwise  would  doi  aad  there  would  cMse- 
quently  be  less  pasturage*  &c.  for  the  witnesses  on  the  other 
parts  of  the  waste ;  and 

Le  Blano,  J.  thinking  this  a  good  ofafoction,  the  witnesses' 
seTorally  executed  freah  releases  of  all  rights  of  common  upon 
any  part  of  the  manor  or  lord|ship,  and  were  then  exasdned 
without  further  objectbn. 

Dauncey,  Beoan,  and  MboU^  for  plaintiff. 

WUliamSp  Seijt  Milles,  Hughe$  and  Feake,  for  defendant 


Monroe  v.  7\oialei9n.  C.  P.  SMng$  ai  QuUdhM,  after  Mich. 

Tmn,  43  Oeo.  3.  (p.  24a.) 

Assumpsit  for  the  board  and  lodging  of  an  infant  child  of  the 
defendant 

To  prove  the  contract,  the  plaintiff  called  Mrs.  Sandon^  who 
at  the  time  of  making  it  was  tiie  wife  of  the  defendant,  but  had 
since  been  divorced  from  him  by  Act  of  Parliament,  and  was 
married  again. 

CooKLE,  S.  objected  to  her  competence. 

Best,  S.  and  Peaks,  contended  that  she  was  an  admissible 
witness.  It  is  true  a  wife  cannot,  while  she  remains  so,  be  a 
witness  either  for  or  against  her  husband— -not  for  him,  because 
she  has  an  interest  to  support  his  cause ;  nor  against  him,  be- 
cause it  is  the  policy  of  marriage  to  create  an  union  of  interest 
and  affection.  When  two  persons  are  placed  in  the  situation  of 
man  and  wife,  the  law  precludes  every  inquiry  from  either, 
which  might  break  in  upon  the  comfort  and  happiness  of  the 
married  state,  and  therefore  it  will  not  suffer  one  to  give  evi- 
dence which  may  affect  the  other,  because  such  evidence  might, 
as  Lord  Hale  expresses  it,  create  implacable  quarrels  and  dis- 
sentions  between  them.  This  lady,  therefore,  could  clearly  not 
have  been  a  witness  during  the  marriage,  but  the  reason  why 
she  would  then  have  been  incompetent  no  longer  exists :  The 
bond  of  marriage  is  broken  and  at  an  end ;  the  parties  are  in 
the  same  situation  as  if  it  had  never  existed,  and  the  policy  of 
the  law  no  longer  requires  that  terms  of  amity  and  friendship 
should  subsist  between  them  any  more  than  between  utter  stran- 
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gen.  In  determining  on  the  competence  of  witnetses,  the  Court 
18  not  to  look  to  their  eituation  at  the  time  the  fact  happened  to 
which  they  testify,  bat  at  the  time  thej  come  to  gire  oTidence. 
If  now  competent,  her  sitaation  at  tiiat  time  can  make  no  differ- 
ence, and  such  was  the  opinion  of  the  Cevrt  of  King's  Bench  in 
Wynihamy.  Ckeiuynd,*  where  witnesses  interested  in  a  will  at 
the  time  of  sabscription,  bnt  whose  interest  was  remOTed  at  the 
time  of  giving  testimony,  were  held  competent.  It  is  tme  that 
there  were  doubts  of  the  propriety  of  the  decision  in  that^case, 
but  an  Act  of  Parliament  afterwards  passed  to  the  same  effect 
It  is  no  objection  to  say  a  witness  was  interested  or  infamous 
at  the  time  of  the  transaction,  if  his  interest  or  infamy  has  been 
since  remoYod* 

Lord  Altanlbt.^To  prove  any  &ct  arising  alter  the  divorce, 
this  lady  is  a  competent  witness,  but  not  to  prove  a  contracit  or 
any  thing  else  which  happened  during  coverture.  She  was  at 
that  time  bound  to  secrecy ;  what  she  did  might  be  in  conse- 
quence of  the  trust  and  confidence  reposed  in  her  by  her  hus- 
band, and  miserable,  indeed,  would  the  condition  of  a  husband 
be,  if  when  a  woman  is  divorced  from  him,  perhaps  for  her  own 
misconduct,  all  the  occurrences  of  his  life,  entrusted  to  her  while 
the  most  perfect  and  unbounded  confidence  existed  between 
them,  should  be  divulged  in  a  Court  of  Justice.  If  she  might  be 
a  witness  in  a  civil  proceeding,  she  might  equally  be  so  in  a  cri- 
minal prosecution ;  and  it  never  shall  be  endured,  that  the  con- 
fidence ^hicb  the  law  has  created  while  the  parties  remained  in 
the  most  intimate  of  all  relations,  shall  be  broken  whenever  by 
the  misconduct  of  one  party,  for  misconduct  alone  can  have 
that  effect,  the  relation  has  been  dissolved. 

The  plaintiff  called  other  witnesses,  and  obtained  a  verdict 


Doe  dem.  Hotodl  and  others  v.  JUoyd^  cor.  Laiwrence,  J.  Here- 
ford Sum.  A$9.  1806.  (p.  164.  523.) 

Ejbotmekt  for  lands  in  Carmarthen* 

Both  parties  claimed  under  one  Jrw.  77iomai»  who  had  de- 
vised the  estate  to  several  persons  successively  for  life  and  in 
tail,  with  a  reversion  to  his  own  right  heirs ;  the  lessor  of  the 
plaintiff  contending  that  the  reversion  passed  to  her  under  the 

*  ADte,  834. 
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will  of  Iknnd  TTi&mas,  the  elde«t  son  and  heir  at  law  of  the  said 
J.  71— -the  defendant  on  the  other  hand  contending  that  D.  T. 
never  made  an  j  valid  will. 

The  will  being  above  thirty  years  old,  the  lessor  of  the  plain- 
tiff called  a  clerk  from  the  Ecclesiastical  Court  to  produce  it, 
and  offered  no  evidence  of  the  death  or  hand-writing  of  the  sub- 
scribing witnesses. 

When  produced,  the  signature  of  the  testator  appeared  to  be 
a  mere  scrawl,  quite  illegible,  evidently  the  attempt  of  some 
person  to  write,  who,  from  weakness,  or  some  other  cause,  was 
quite  unable  to  do  so ;  and  one  of  the  subscribing  witnesses  ap* 
peared  to  be  a  marksman.  The  lessor  of  the  plaintiff  had 
never  been  in  possession  of  the  land ;  the  particular  estates 
therein  had  continued  till  within  the  last  twelve  years,  and  dur- 
ing that  time,  till  January  last,  the  lessor  of  the  plaintiff  was 
under  coverture. 

It  was  olgected,  on  behalf  of  the  defendant,  that  under  these 
circumstances  the  will  could  not  be  read  without  some  evi- 
dence of  its  execution ;  for,  in  the  first  place,  there  was  no 
possession  under  it  to  raise  a  presumption  in  its  favour ;  and 
Sdly,  the  appearance  of  the  instrument  itself  was  such  as  to 
create  a  suspicion  that  it  was  not  properly  executed.  The 
writing  which  purported  to  be  the  signature  of  the  testator  was 
not  such  as  any  literate  man  would  make,  in  full  possession  of 
his  faculties ;  and  if  it  was  to  be  considered  as  nothing  more 
than  a  mark,  one  of  the  subscribing  witnesses  ought  to  have  cer- 
tified it  to  be  so,  by  writing  the  mark  of  D.  T,  opposite  to  it. 

Lawrence,  J.  sud,  that  coming  from  the  Ecclesiastical  Court, 
which  was  the  proper  cusitody,  and  that  Court  having  granted 
probate  of  it,  the  instrument  proved  itself;  and  as  to  the  ob- 
jection on  account  of  the  testator's  hand-writing  not  being  ie^- 
ble,  the  witnesses  had  in  their  attestation  certified  it  to  be  signed 
by  him ;  whether  such  signature  was  to  be  considered  as  a  name 
or  a  mere  mark,  it  was  equally  the  signature  of  the  testator,  and 
attested  as  such  by  the  witnesses. 

The  defendant  then  put  in  the  original  purchase  deed  of 
John  TTkomas  in  the  year  1730,  whereby  the  premises  were  con- 
veyed to  Jno.  TTkofiMw  and  one  Sdw.  Dames^  (who  it  was  proved 
had  survived  Thomas,)  and  their  heirs,  to  the  use  of  them  and 
their  heirs,  in  trust  nevertheless  as  to  the  estate  of  Daviei,  for 
7%onia«,  his  h%irs,  &c. ;  and  on  this  evidence  it  was  contended* 
that  the  plaintiff  must  be  nonsuited  for  the  want  of  a  count  on 
the  demise  of  the  hw-at-law  of  Davits,  t9  whom  the  legal  es- 

4B 
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tMi%  sumved.  The  plaintiff  proved  that  ThomoiU  wife  died 
ID  bis  life-time. 

Lawrence,  J.  told  the  jury  that  the  coovejance  could  odIj 
be  taken  in  this  form,  for  the  purpose  of  preTenting  Jno. 
Thoma$U  wife  from  claiming  dower  in  the  lands,  that  such  pur- 
pose had  long  since  been  completely  fnlfitled,  and  therefore 
they  might  presume  that  Davie*,  or  his  heir,  had  conveyed  his 
legal  interest  to  Thmuu,  after  the  death  of  his  wife,  or  to  some 
of  his  descendants  since.  Under  this  direction  the  jury  pre- 
sumed  a  conveyance,  and  found  a  verdict  for  the  plainti£ 

ffUlianu,  S.  and  Dmtncey,  for  the  plaintiff. 

Jhboti,  Peakt,  and  Lord,  for  the  defendant. 

In  the  following  term  a  motion  was  made  to  enter  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  to  presume  a  surren- 
der, but  the  Court  refused  a  rule  to  shew  cause. 


KnobtU  V.  FuUer  and  another,  cor.  Eyre,  C.  /.  Siiiings  after 

Trin.  Term,  1797.  (p.  478.) 
In  an  aetkm 

dcfeodant'  AoTioN  ou  the  case  for  a  libel,  published  in  the  Morning 
nMj  prove  In  p^^f  of  the  1 6th  January,  1797,  charging  the  plaintiff  with  being 
daiMcet^Mj  concerned  with  Launcelot  Knotviee  in  procuring  money  from 
ground  of  Mii-  the  relations  and  friends  of  persons  convicted  of  capital  offences, 
bell,  vhidi  under  pretence  of  being  able  to  procure  pardons  through  the 
2r!!d!^^Mifo  interference  of  the  Duke  of  Portland,  in  whose  service  the 
•moonied  to   plaintiff  was.* 

jiiMifiMtkfo,  The  defendant  pleaded  the  general  issue  j  and  in  mitigation 
<mtiie  genenii  of  damages  offered  evidence  to  prove  that  though  the  plaintiff 
was  not  prosecuted  for  the  offence,  as  Knowlee  had  been,  there 
was  nevertheless  strong  grounds  of  suspicion  against  him. 

The  Chief  Justice  at  first  doubting  the  admissibility  of  this 
evidence. 


*  The  rolloving  ii  a  copy  of  tbe  libel.  **  The  proverb  that  ooe  man  may  tUal  a 
hcrte  while  another  dare  oot  look  over  the  hsd^e,  was  nefer  more  fuUjr  verified 
.than  in  tbe  case  of  the  persons  eonccmcd  in  proeuring  pardons.  Lawicebi  Knowiet, 
CTirtpntly  the  a^ent  and  dupe  of  Ehobell,  has  been  tried  and  deservedly  eooTicted ; 
hot  the  latter,  the  honeti  un^  faithful  servant  of  his  Graee  of  Portland,  though  the 
principal  actor  in  the  abominable  praettces,  being  9i  foreigner,  and  having  good  friends, 
if  suffered  to  escape  ponishroent,  and  perraiUcd  to  enjoy  the  fall  exercise  of  his  li- 
berty. This  19  justice  from  an  offender  who  ought  at  Uaot  to  have  aooompaoied  bis 
wicked  acquaintance  to  botany  BayJ*^ 
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Adair,  S.  for  ike  defendants,  admitted,  that  the  defendanta 
Gould  not  giTe  in  ei^dence  on  the  general  issue  facts  which,  if 
pleaded,  would  have  amounted  to  a  justification ;  but  contended 
that  thej  might  prove  facts  which  shewed  there  was  cause  of 
suspicion,  and  therefore  proved  that  the  defendants  were  not 
induced  to  publish  this  paper  bj  reason  of  malice  against  the 
plaintiff,  but  for  the  purpose  of  conveying  information  to  the 
public,  this  being  a  concern  of  a  public  nature  ;  and  BunningUm» 
S.  who  was  OB  the  same  side,  read  a  note  of  a  case  of  Curry  v. 
fFalier,  C.  B«  Sittings  after  Hi! .  Term,  36  Geo.  3,  where  Etrx, 
C.  J.  admitted  the  distinction,  and  received  such  evidence. 
.  Etre,  C.J.  said,  he  believed  that  in  that  case  he  admitted  the 
evidence,  in  order  to  shew  that  the  defendant  had  not  in  fact  pub- 
lished a  libel,  he  having  onlj  published  the  proceedings  of  a 
Court  of  justice,  which  the  Court  afterwards  determined  to  be 
no  libel  in  point  of  law ;  but  he  would  not  denj,  but  he  might 
also  have  received  it  in  mitigation  of  damages ;  for  though  he 
had  never  known  the  evidence  given  in  an  action  for  a  libel,  jet 
he  had  alwajs  understood  that  in  an  action  for  words,  the  de- 
fendant might,  in  mitigation  of  damages,  give  an j  evidence  short 
of  such  as  would  be  a  complete  defence  to  the  action,  had  a 
justification  been  pleaded. 

The  defendants  then  called  Mr.  Ford,  a  magistrate,  to  prove 
that  on  the  examination  of  the  plaintiff  before  him,  he  admitted 
that  he  had  received  five^  guineas  for  convejing  a  letter  to  the 
Duke ;  and  the  Duke  himself  being  examined,  said,  that  thinking 
the  plaintiff  had  misconducted  himself  in  that  respect,  he  had 
discharged  him  from  his  service. 

The  jury  nevertheless  found  a  verdict  for  the  plaintiff  (da- 
mages, £00/.)  against  the  defendant  Fuller;  the  other  defendant, 
not  being  proved  to  be  a  proprietor  of  the  paper,  a  verdict  was 
found  for  him. 

Shepherd,  S.  for  the  plaintiff. 


XZXUl 


Doe  dem.  Bailiff  and  Surgesiee  of  Clun  v.  Clarkt  and  oihers. 
Salop  Sum.  As$.  1809.  (p.  595,  note.) 

This  was  an  ejectment  against  several  persons  who  defended 
jointly. 

On  the  opening  of  the  case,  it  appeared  that  the  defendant 
being  severally  possessed  of  cottages,  which  the  lessors  of  the 
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plaintiff  contended  were  within  the  wastes  of  the  borough,  ^nd 
eneroachments  upon  them,  had  severally  paid  rent  to  the  cor- 
poration each  for  his  own  tenement.  That  afterwaris  tbej 
refused  to  pay  more  rent,  and  disputed  the  title  of  the  corpo- 
ration. 

It  was  hereupon  objected  by  MboU^  for  the  defendant,  that 
the  plaintiff  could  not  proceed  against  more  than  one  defendant, 
without  proving  them  joint  trespassers,  and  therefore,  as  they 
were  now  admitted  to  be  several,  he  must  make  his  election  to 
proceed  against  one  only. 

But  Batlbt,  J.  said,  that  he  thought  this  was  not  like  a  mere 
action  of  trespass,  but  that  the  plaintiff  might  recover  from  each 
defendant  in  a  joint  action,  thejtenement  in  his  several  occupa- 
tion. This  point,  however,  he  saved  for  the  opinion  of  the 
Court,  if  the  defendant  thought  proper  to  move. 

The  defendant's  counsel  then  cross-examined  the  plaintiff's 
witnesses,  to  shew  that  the  waste  on  which  the  cottages  were 
erected  was  part  of  the  lordBhipoi  dun^  which  belonged  to  Lord 
Fowia,  and  therefore  it  was  that  they  disclaimed  to  hold  longer 
under  the  lessors  of  the  plaintiff 

DAUifoxT,  for  the  plaintiff,  contended,  that  the  defendants 
having  paid  rent  to  the  lessors  of  tho  plaintiff,  were  estopped 
from  controverting  their  title. 

Batlet,  J.— The  defendants  having  disclaimed  to  hold  under 
the  plaintiffs,  are  not  in  the  same  situation  as  a  tenant  who  has 
always  admitted  his  landlord's  title.  The  disclaimer  was  a  no- 
tice that  they  meant  to  contest  the  title ;  and  therefore,  though 
I  shall  receive  the  payment  of  rent  as  prima  fadt  evidence  of 
the  lessor  of  the  plaintiff's  title,  and  they  are  put  thereby  in  the 
same  situation  as  if  they  were  defendants  relying  on  their  pos- 
aession ;  yet  it  is  merely  prima  fade  evidence,  and  the  proof  of 
title  in  any  other  person  will  be  an  answer  to  such  prima  fade 
case  made  by  the  lessors  of  the  plaintiff,  and  call  on  them  to 
prove  their  title. 

The  defendants  failing  in  proving  that  Lord  Powis  was  enti- 
tled to  the  cottages,  the  plaintiff  had  a  verdict  against  two  of 
the  tenants  who  had  disclaimed ;  the  others  who  had  not  dis- 
claimed were  acquitted  for  want  of  notice  to  quit 
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Tlie  reader  U  requested  to  rtfer  to  the  folhwing  caees,  {tvhieh 
have  been  determined^  for  the  moat  part,  while  the  work  hae 
been  at  press,)  in  the  page  prefixed  to  several  paragrtq^hs, 

Paget  44  and  247.— Comp&e//  t.  Twendow,  1  Priee,  81.  The 
Court  of  Exchequer  iDcliued  to  the  opinion,  that  a  woman  who 
had  passed  as  the  wife  of  a  man,  but  was  not  so,  could  not  be 
examined  as  a  witness  for  him ;  and  the  Chief  Baron  mentioned 
an  instance  wherein  Lord  Kenton;  when  Chief  Justice  of  Ches- 
ter, so  ruled  in  a  capital  case. 

p.  390. — Goes  v.  Wailington,  C.  P.  Michaelmas,  %  Geo.  4. 
The  Court  held  that,  in  an  action  against  a  surety,  who  had  en- 
tered into  a  joint  bond  with  his  principal  cm  his  appointment  to 
a  public  office,  conditioned  for  payment  of  all  monies  received, 
and  further,  that  the  principal  should  from  time  to  time  enter 
into  certain  books  all  monies  bj  him  received ;  entries  in  such 
books  by  the  principal,  were  after  his  death  evidence  against 
the  surety ;  but  they  gave  no  opinion  whedier  such  entries  would 
have  been  evidence  without  such  a  special  clause  in  the  condi- 
tion, or  with  it  in  his  life-time.  They  held  that  receipts  given 
by  him  were  not  evidence. 

page  194. — In  SmUh  v.  Doe  dem.  Earl  of  Jersey,  2  Br.  4*  B, 
473/  7  Price,  281,  S.  C.  the  mode  of  reserving  rent  in  leases, 
granted  previous  to  the  creation  of  a  power,  was  deemed  evi* 
dence  as  to  what  was  the  usual  and  accustomed  rent ;  and  the 
like  evidence  was  admitted  and  much  relied  on  in  Doe  dem. 
Earl  of  Shrewsbury  v.  Wilson,  K.  B.  Hilary,  2  &  3  Geo.  4. 

page  591.— In  fFinson  v.  PraU,  2  Brad.  ^  B.  650,  the  Court 
of  Common  Pleas  determined  that  a  will  was  not  cancelled  by 
an  unfinished  alteration  by  the  testator. 


p.  495.->The  same  Court  held,  that  when  rights  hi 
rxercited  on  Und  in  jxitisestiiun  of  tuiiniii  for  twentj^  jr( 
preaumptiun  was.  that  the  owner  had  knowledge  of  it,  i 
the  onut  lay  upoM  him  to  prove  the  contrary.  Gray  i 
ibid.  G6r. 

p.  403. — A  leBsee  took  a  mRiiBion  house  and  farm.  i 
exclusive  liberty  of  sporting  uver  all  tlie  landa  within 
nor,  at  the  rent  of  -150/;  the  lessor  nut  having  the  po 
of  all  the  land,  the  teuant  was  warned  ulT  ^re.it  part,  am 
held,  that  (he  jury  miglil  give  damages  only  to  the  valu 
farm  and  house,  without  reference  to  the  rent  reserved 
liruon  v.  Day,  ibid.  680. 

p.  Z42. — Assignee  of  bankrupt  who  has  released  Mi  i 
a  witness  to  prove  petitioning  creditor's  debt  TomI 
Wilket,  ibid.  397. 

p.  25.  26. — In  the  proof  of  a  pedigree,  the  dying  decl 
of  A.  as  to  the  relationship  of  the  lessor  of  the  plaintifi 
person  last  seised,  are  not  evidence.  Dot  ittm.  Sutton  1 
way,  4  B.fyJI.53. 

p.  178. — A  testator  by  his  will  devised  to  Mathtw 
brother,  and  'Simon  IK  his  brother's  son,  a  certain  es 
appeared  that  the  testator  had  thr>e  brothers,  each  o 
had  a  son  of  the  name  of  •S'lTiion,  living  at  the  time  of  th 
tor's  death.  Held  that  the  proof  of  this  fact  did  not  n 
latent  ambiguity  in  the  will,  so  as  to  let  in  parol  evil 
declarations  of  the  testator  as  to  the  person  intended  ; 
clear  that  the  person  intended  was  Simon,  the  son  of  j 
Doe  dem.  Jf'ntlake  v.  It'eallakr,  ibid.  5?. 

p.  473- — On  an  inforroalion  for  writing,  composing,  a 
lishing  a  libel  in  the  county  of  L  it  appeared  that  the  do. 
on  the  22d  Jluguit,  wrote  and  composed  the  libel  in 
that  he  was  seeu  in  L.  on  that  and  the  following  day 
34th  the  libel  was  delivered  in  the  county  of  .Af..  (11 
off)  by  .S.  to  B.,  being  enclosed  in  an  envelope  addresw 
containing  written  directiuos  to  Ji.  lo  forward  the  libe 
by  whom  it  was  subsequently  published  in  M,  The  e 
was  open  ;  and  it  was  not  proved  that  there  was  on  it  ai 
of  a  seal  or  post-mark.  •^.  was  not  called  on  the  trial  i 
tiesB  by  either  party ;  nor  was  it  proved  that  he  was  a  i 


ADIMBNDA. 

or  had  been  about  that  time  in  L.  Held,  by  three  Justices, 
(dissentiente  Batlbt  J.)  that  this  was  evidence  on  which  the 
jurjr  might  properly  be  left  to  presume  that  the  libel  was  deli- 
vered open  to  ^,in  L* 

Held,  also,  by  three  Justices^  (Batlbt,  dubitante,)  that  a  de-. 
livery  at  the  post-office  in  Z.  of  a  sealed  letter,  enclosing  a  libel, 
is  a  publication  of  the  libel  in  Z.  Held,  also,  by  three  Justices, 
(Batlsy,  J.  dubitante,)  where  a  defendant  writes  and  composes 
a  libel  in  L  with  the  intent  to  publish,  and  afterwards  publishes 
it  in  M.  that  he  may  be  indicted  for  a  misdemeanour  in  either 
county.. 

And,  per  totam  curiam^  where  a  libel  imputes  to  others  the 
commission  of  a  triable  crime,  held,  that  evidence  of  the  trndi 
of  k  is  inadmissible.  Held,  also,  where  in  summing  up,  the 
Judge  told  the  jury  that  the  intention  was  to  be  collected  from 
the  paper  itself,  unless  explained  by  the  mode  of  publication, 
or  other  circumstances ;  and  that,  if  its  contents  were  likely  to 
excite  sedition,  &c.  defendant  must  be  presumed  to  intend  that 
which  his  act  was  likely  to  produce ;  and  that,  if  they  found 
such  to  be  the  intent,  be  was  of  opinion  it  was  a  libel ;  and  that 
they  were  to  take  the  law  from  Um,  unless  they  were  satisfied 
that  he  was  wrong,  that  this  was  a  correct  mode  of  leaving  the 
question  to  the  jury  under  32  Oeo.  S,  c  60,  t.  1. 

Qtu  Whether  the  writing  and  composing  a  libel  with  intent 
to  publish,  but  not  followed  by  publication,  be  an  offence.  The 
King  V.  Sir  F.  BurdeU,  AB.  ^A.  95. 

p.  502^— In  trespass,  the  'declaration  was  for  taking  goods, 
chattels,  and  effects ;  held  that  the  plaintiff  might  recover  the 
value  of  fixtures  under  these  words.  PUi  v.  Shew^  4  B.^  A.  206. 

p.  548.^-In  assumpsit,  by  the  provisional  assignee  of  a  bank- 
rupt, defendant  pleaded  the  general  issue.  Held  that  the  fact 
of  the  bankrupt's  estate  haviug  been  assigned  by  the  provisional 
assignee  to  the  new  assignee,  between  the  timeof  issuing  the  lati- 
tat and  the  delivery  of  the  declaration,  is  no  ground  of  nonsuit  on 
a  plea  of  non-assumpsit.  Qu,  Whether  it  would  have  been  an 
answer  to  the  action  if  specially  pleaded.  Page  v.  Bauer,  4 
B.  4*  A.  345. 

p.  156. — ^Entries  in  a  steward's  book  above  tliirty  years  old, 
and  coming  from  the  proper  custody,  are  admissible  in  evidence 
without  proving  the  hand-writing  of  the  steward.    Semble,  that 


ihe  mlc  extends  to  all  written  documents  coming  frm 
per  CMtod>  Wynne,  Bart. ».  7)/ru)hill,  A  B.  tr  A.  371 

p.  S47- — In  trover  by  ^.  «gaintt  B.,  C,  '\%  a  compi 
ncM  to  pruvG  property  in  liimiclf.  If'ardy.  ffWdtuoi 

W.4I0. 

p.  570.— The  f&ct  of  a  tenant  Tor  life  not  being  seen 
of  for  fourteen  years  by  a  person  residing  near  the  \ 
though  not  a  member  of  the  family,  ii  prima  fadt  ev 
the  death  of  the  tenant  fur  life.  Doe  Jem  IJoyd  v.  : 
B.  4-  A  433. 

p.  432. — A  party  on  being  asked  for  payment  of  hist 
bill,  admitted  that  there  had  been  such  a  bill,  but  8taU 
had  been  paid  to  the  deceased  partner  of  |he  atloi 
had  retained  the  amount  out  of  a  floating  balance  in  h 

Qu.  Whether,  in  order  to  take  the  case  out  of  the  i 
Limitations,  evidence  is  admissible  to  shew  that  the 
never  in  fact  been  paid  in  this  manner. 

StmbU,  that  such  evidence  is  admissible,  if  at  all,OT 
Oie  defendant  stales  the  debt  to  be  discharged  by  j 
means,  to  which  he  rrfers  with  precision,  and  where  hi 
sigDated  the  time  and  mode  so  strictly,  that  it  is  imp 
could  be  discharged  in  any  other  manner  than  that  i 
Beale  v.  Ntnit.  4  B.  ^  ^.  568. 

p^529,— Upon  a  parol  demise,  rent  to  take  place 
following  Lady-day,  evidence  of  the  custom  of  the  c 
admissible  to  shew  that  by  "  Lady-day"  the  parties  mei 
Lady-day."  Doe  dem.  Holly.  Benson,  A  B.  Sr  S-  588. 

p.  621. — In  consequence  of  the  decision  of  Roiot  v 
referred  to  in  this  page,  the  following  Statute  has  been 

I  &  9  Geo.  4,  c.TS.— An  Act  to  regulate  acceptanc< 
of  Exchange. 

Whereas  according  to  law,  as  hath  been  adjudged, 
bill  is  eicepted  payable  at  a  bankers,  the  acceptance 
is  not  a  general  but  a  qualified  acceptance:  And  w 
practice  hath  very  generally  prevailed,  among  merchf 
traders  so  to  accept  bills,  and  the  same  have  among  s 
sons  been  very  generally  considered  as  bills  generally  a 
or  accepted  without  qualification :  And  whereas  many 
have  been  and  may  be  much  prejudiced  and  misled 


ADDENDA. 

piractice  and  understanding,  and  persons  accepting  billg  naj  re- 
lieve themselves  from  all  inconvenience  bjr  giving  SQcb  no^ce  as 
hereinafter  mentioned  of  their  intention  to  make  only  a  qaalified 
acceptance  thereof;  "  Be  it  therefore  enacted  by  the  king's  moat 
excellent  majestj«  bj  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  Par- 
liament assembled,  and  bj  the  authority  of  the  same,  that  from 
and  after  the  first  daj  of  August  now  next  ensuing,  if  anj  person 
shall  accept  a  bill  of  exchange,  pajable  at  the  house  of  a  banker, 
or  other  place,  without  further  expression  in  his  acceptance, 
such  acceptance  shall  be  deemed  and  taken  to  be,  to  all  intents 
and  purposes,  a  general  acceptance  of  such  bill ;  but  if  the  ac- 
ceptor shall  in  his  acceptance  express  that  he  accepts  the  bill 
payable  at  a  banker's  house,  or  other  place  only,  and  not  other- 
wise or  elsewhere,  such  acceptance  shall  be  deemed  and  taken 
to  be,  to  all  intents  and  purposes,  a  qualified  acceptance  of  such 
bill,  and  the  acceptor  shall  not  be  liable  to  pay  the  said  bill,  ex- 
cept in  default  of  payment,  when  such  payment  shall  have  been 
first  duly  demanded  at  such  banker's  house  or  other  place.'' 

II.  And  be  it  further  enacted,  that  from  and  after  the  said 
first  day  of  Jlugwi  no  acceptanca  of  any  inland  bill  of  exchange 
shall  be  sufficient  to  chai^  any  person,  unless  such  acceptance 
be  in  writing  on  such  bill,  or  if  there  be  more  than  one  part  ef 
such  bill  on  one  of  the  said  parts. 


4  S 


INDEX. 


A. 

ABATEMENT,  (Plets  in,) 

not  neeeaaary  when  one  ofaeTenl  part* 

nen  toes  in  ooncreotf  1298. 
aUter  in  trespass  or  tort,  ibid, 
bot  tbe  title  of  tenants  in  common  maj 
be  given  in  etideoce  in  redaction  of 
damages,  ibid, 
one  of  s«'Teral  partners  sued  in  eontract 

mnst  plead,  ibid, 
so  if  action  arising  in  contract  is  deelar- 

ed  on  in  tort,  899. 
bot  in  aetioii  founded  on  common  law 

doty,  no  silkch  plea  lies,  dOO. 
as  against  carrier  on  custom  of  realm, 

ibid, 
nor  in  eases  of  mere  tort  or  trespass, 

ibid, 
if  plaintiff  sues  several  in  contract,  he 
most  recover  against  all  or  none,  301. 
a&er  in  trespass  or  tort,  ibid. 
ACCESS.  See  Husband  and  m/e,    Ltgi- 
tmacy. 
presumption  oC^  571. 
by  what  evidence  rebutted,  572. 
ACCESSARY.    See  AccompHce, 

judgment  against  pnncipMl  not  conclu- 
sive against  accessary,  128. 
ACCOMPLICE, 

when  a  witness  for  prosecotor  or  plain- 
tiff, 904.  216. 

for  defendant,  225. 
ACCORD  AND  SATISFACTION, 

pavmeot  of  less  sum  after  promise  bro- 
ken, no  evidence  of,  410. 
ACCOUNT  STATED, 

proved,  though  reckoning  all  on  one 
side,  d93. 

by  admission  of  having  lopped 

and  cut  down  trees  sold  bj 

plaintiff  for  a  certain  sum, 

S94. 

by  partnership  account  carried 

to  new  firm,  ibid. 
but  not  by  money  due  from 

defendant  in  autre  droit^  ibid. 

ACQUITTAL.    See  Jwlgment, 
ACTION, 

when  the  writ  is  evidence  of  its  com- 
mencement, and  how  proved,  54.  82.' 
eyidenoe  of  writ  continued,  456. 
ACT  OF  PARLIAMENT, 

publle,  taken  judicial  notice  of,  54. 


ACT  OF  PARLIAMENT— cofift'mttfi^ 

J  private,  proved  by  eiamined  copy,  57. 
rish,  in  the  sane  manner,  54. 
ACT  OF  STATE, 

pitMred  by  gaaette  or  proclamation,  124* 
ADDRESS  TO  THE  KING, 

proved  in  ihf  same  manner,  124. 
ADNINISTRATION,  (Letters  of,) 
proved  by  production,  99. 110. 
book  of  court,  558. 
disproved  by  showing  bona  notabiSa, 
ibid. 

or    insafficient    stamp, 

ibid, 
a  repeal,  99. 
but  not  by  shoving  thftt 
the  adfflifiiscraior  was 
not  entitled  lo^  ibid. 
ADMINISTRATOR.    See  ExeerOor. 
ADMIRALTY  COURT, 

its  proceedings  conolnsive  in  isases  with- 
in its  jorisuifition,  99. 

pt  oved  by  copies.  108. 
ADMISSIONS.    See  4fidanU.    Amwe^. 
of  tliird    person    to  whom   refi^nce 

made,  20. 
of  party  in  a  cause,  34. 
of  person  on  whose  behalf  it  is  brought, 

ibid, 
of  one  inhabitant  of  a  parish  againrt 

others,  ibid, 
of  one  partner  against  others,  86. 
of  one  of  several  makers  ol  a  joint  and 

several  note,  423. 
of  wife  against  her  husband,  36.  387. 

hertelf,  36.  85. 
of  attorney  against  his  principal,  36. 
of  servant  or  acvnt,  40. 
of  under-sheriff  or  bailiff,  39. 
of  guardian  against  infant,  86. 
the  whole  admission  to  be  taken,  34. 
offer  of  compromise  not  considered  tt 

such,  41. 
nor  confession   of  felon   obtained    hf 
threat  or  promise,  43. 
Aets  amounting  to  x 

acting  as  parson  of  A.  44. 

as  a  licensed  poai  master,  45. 
as  the  husband  of  B.  ibid. 
Treating  with  another  as  filling  a  ata« 
tion : 
taking  tithes  of  clt*rgyman,  45. 
acaoontiog  with  plaintiff  a»  the 
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obiei  TUwm  thon'tHi ,  <b;il. 
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In«..*«   of   «pl«« 
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ID  "hiH  6««»  Ihr  I'urlj  mikine  i»  tnli- 

lie. 

llr<lia»ncrilr>plj.B. 

AOEKTS. 

ekniinniuinoi 

loHusn  irf  ciplnnwk 

«<t: 

pUinilff.  U." 

far     iiMuic    m 

.bra  .nn.».  for  pripclpJ.  Uia 
■•h<.r,p.i»i«llyli.t.k,dl9. 

^^^^^^H 

lo  nil  up  bi...k  »i 

ofd.^«wt,ib.d 

AUA  tUiOKMIA. 

lO    »pl....     lUMI. 

■  hm  t-tklrner  umlrril,  SIS. 

Ml  Ol  immiei,  1 

1.  Ulrnt. 

EaplaiubiB  bjr  pufll  ItMimonr  ! 

(■"p-rymtorcstiieturinipr  nNPnt. 

179. IBO 

•urplu*  ..f  p.r««l  eu..=. 

mlMnkf  n.  i>>.n>e  of  .l...iire.  ISO. 

fl..r    1,  VK,^    .iibooi   d.tll 

iini]  rumwrlj  uoe  leneiuoil  Uiviilcd, 

!»«,  ibid. 

«-i,..-nl  nurriH..  ISC.  i 
AXCIENT  iii>CUHUiNT8, 

giinii 

•I.err  (here  it  difliciriit  etrtiiiitj  » 

■buuld   tt*iy%  oonie  (mm   llu 

u  lu  hihTt  (he  ii.tcnl  ol  tl<«  loiini- 

,u»Mj,  134. 

irh.lit«.134.  lU.  ISJ. 

ANIMAL   MISCHIBVOUS, 

Lord  B"*oi.'.  ni>.>im  tni  obier- 

ArtKMforkwpiBg. 

T.t»D  U.e,.o...  tsa 

ansh^r'w  I'Ganceby.'"' 

D«».nn.upo.,  il, 

ile»i«>or«wt=.(A.  I<J. 

muMX. 

MUtc  af  B.  Ib-I. 

miitmC  ilii^t. 

p«ri)ii*l.nt),Bi. 

eM*K:iii.V»l..i:h 

l«--,„.r.  86. 

I  l...ly    „„r- 

|{U«nli»n  oTiii^nl  palling  ii 

ClxK'il     of     B. 

but  oot  >g*i:<«  lb    in( 

183. 

nor  feme  erne 

Nal   ri|.l>iini.blc  in   u   n.  tianw  li.e 

To  whnleiiutr 

»<o  -Il  tuciODdoUh  ■! 

1 

wlitrv  lliere  ignlScient  dcMiip- 

.           ■ 
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AN&W£R  IN  CHANC£RY->conl»ntiMi. 

delcndaiit's  penoiiftl  knowletlge, 
86. 
when  teeond  answer  read  to  ex* 
plain  first,  ibid. 
For  whom  evidence ; 

any  person  interested  io  the  ques- 
tion, 86. 
How  proved ; 

by  examined  copies  of  bill  and  aa- 

swi-r,  87. 
no  further  evidence  of  identity  re- 
quired in  a  civil  suit,  88. 
in  criminal  eases  ihe  original  must 
be  produced,  and  the  hand  wri» 
tiog  of  ibe  party  and  master  prov- 
ed, 88. 
APPRENTICE, 

Action  for  enticing  or  harbouring : 

evidenoe  requii*ed   to  support  it, 
544. 
ARREST,  28  L 
ARTICLES  OF  WAR, 

how  proved}  124. 
ASSIGNEE    OP    BANKRUPT.       Sec 
bankruptcy, 
not  liable  for  rent  accrued  before  he 

took  possession,  396. 
nor  as  aisignee  of  a  term  unless  he  ac- 
cepts it,  447. 
putting  up  premises  to  auction  not  an 
acceptance,  ibid. 
*  tihter  if  lie  keeps  possession  from  land- 
lord, 448. 
ASSIGNEE  OF  TERM.     See  ^s«[^fiee 
of  Bankrupt. 
evidence  in  action  against,  442. 
possession  primA  facie  evidence  of  ■•- 

signmeut,  446. 
but  may  be  rebutted  by  showing  that 
defendant  has  not  the  wU4e  estate, 
ibid, 
gt/tfre' whether  mortgagee  can  be  so 
•harged,447. 
ASSIGNEE  OF  REVERSION,, 
evidence  in  action  by,  444 
net- <l  not  prove  title  precisely  as  laid, 

446. 
payment  of  rent  by  defendant  evidence 
of  anignment,  ibid. 
ATHEISTS, 

cannot  be  witnesses,  206. 
ATTORNEY.  See  Mmiation.  Interpreter, 
not  to  reveal  or  prove  confidential  com- 
municstions,  250. 
What   coramunicatioii  considered 
confidential  t 
proceedings  uniler  commission 
of  bankrupt  to  which  he  was 
clerk,  so  held  by  U)rd  Ke- 
ny on,  cont'd  by  Lord  Ellen- 
borough,  554. 
facts  communicated  by  his  cli- 
ent as  inatruciiuos  in  a  cause, 
250. 
What  not  : 

the  eircamstaneesaltendingtbe 


ATTORNEY— cenlifiuex;. 

execution   of  a   fraadulent 
deed,  251. 
'    instructions    received    as    an 
agent  when  no  cause  in  coo- 
templai  ion,  ibid, 
seeing  his  client  swon  to  an 

answer,  ibid, 
facts  eumrounicated  after  cause 

ended,  252. 
or  commuotcated  6^  teitneu 
on  I'XamtnatioD  by  attomej 
when  preparing  ^  a  eanae, 
ibid. 
or  notice  delivei«d  to  bia  by 
attorney  oo  the  other  aide, 
ibid. 
Evidence  in  action  for  his  bUI : 
delivery  of  bill,  400. 
what  deeased  a  delivery, ibid, 
his  executors  need  not  give  aoeh 

evidence,  ibid, 
oor  need  be  when  he  sues  another 

attorney,  ibid, 
or  setks  to  set  off4iis  bill,  408. 
what  hill  within  tbe  statute,  401. 
retainer  by  defendant  ibd  business 
done,  402. 
AUCTION.    S^eFratuUCStat.tf.J 
the  particdlars  of  sale  not  varied  by  pa- 
rol declaration,  178. 
AWARD, 

evidence  in  action  on  original  eonaide- 
ration,  112. 

or  on  the  awaid,  ibid, 
or  on   aeoouat  stated, 
ibid. 
How  proved : 

by  evidence  of  the  submisuoo  and 

award,  ibid. 
wht*n  general  submission  open  to 

explanation,  114. 
must  be  scamped,  but  appaintment 
of  umpire  need  not,  12U. 

B. 

BAIL, 

not  competent  as  witneu  for  the  defeo- 

dnnt  till  struck  out,  246. 
but  may  be  called  by  the  plaiobflT,  S60. 
BAILIFF, 

evidence  in  action  against,  6d0.    See 

Sfienf. 
his  ail  mission  not  evidence  against  the 
sheriflf,  unless  as  part  of  the  re$reHa, 
39. 
BANK  BOOKS, 

evidence  of  transfer,  584. 
proved  by  examined  copies,  136,  384, 
BANKER'S  CHECK, 

pMymi-ut  of>  no  proof  of  debt,  393. 
drawing  of,  no  proof  ol'  payment,  noleas 
eiulors<:d,  412. 
BANKRUPTCY, 

who  may  be  witnesici  in  eaiei  of.    See 
Digest  (C.)  242. 
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M.|rt«..    *» 

fi««-m,  Si*. 

hi  IwKni"  will  -le  oot  bc)<«l  cirol. 

dilura 
rd    h« 

.  fliHlcHii  gmernll;  rvqumd   m  nctiun 

b,  ,»«<':  H"  •"<•>.>»■ 

IhiKtai 

■h>l  drionpIiiHi  nffiFicni,  SU. 

^SSSS 

haw  p.otrrt  il  HMpiea  or  ciem- 

BARBATEV, 

lor..  iMI. 

tndr 

tn>d.™,  itf 

BAMIllSTER. 

i«rniitt«)   IB    KTOt 

CM 

dr>MBlarUii>|i>.cp«r,  ihiiL 

*h*( 

a.     Src  Journey. 
AND  PKME.  See  fi 

Tbit  iHWl  DM  n-ef  11.17  " 

BARON 

•I..I,  Hf  .I'lrwUpI  hit  .dmiiiHl 

Hi 

A. 

ll.f  id-intiff-iullr.  315. 

BASTAi 

nipej.  «7 
BILL  IN  CHANCERY, 

*hen  TTKlmK  of  IkU  MU 


.pl««l,ff,S*9 

ho-pnwed.m. 
BILL  OK  EXCEPTIONa, 

loctt  tllllfd,  iVI 

-hen  il lift. 3, 

BILL  OF  EXCHANGE, 

cTKlenee  in  Mtiou  on.     (Se 

(Ml  larlBi,  a>kl. 

1.  IngenenI: 

tbnt(h  nol  M  luDwtan  IHOnl, 

■r*^™™™,   on    i«p,^ 

SSO. 

pl.ioiiff  may  p>  OB  en 

bul  DH  when  other  iwiwdi  ire 

3as. 

|»ni«.  H». 

provided  bll  M«N..U  IDd 

a.  E>-|hMt  li.  Idf  «l»n  br  iiiignRi  on 

ordcniinidcK.fidltiil, 

IHin»>.lir<,  tilting  onlj  ih 

•ufficicntiDlhiteaie,Sy 

SSI. 

NoUeenC  -liihoiwiur : 

When  dilpenwd  vith : 

S.  EriilrnK  Id  iction  by  binknipi  di.put. 

bj  urn  iMrmer  dm 
otherraiS. 

ptilnilirin  lomrrouc,  !50. 

b^  dnvrr  nring  il 

be  ifid.  ibid. 

_    ^    ;g««.him.S*r.    , 

bj  h»  hathiK  no  eSI 

iD  whil  MK«  be  i>  diKliu^d  rmin 

ibid. 

oon-niBii  in  Irate,  399, 

Proof  of  nocit^e: 

plu  of  cerliSute,  SSO. 

bTpro«cil,IIO.  S43 

bj  l-ller,  159.  3M. 

etidrDortodele-lil,  ibid. 

noiiw  to  produce  i 
160        "^ 

l-c»udinobuminBit,ibid. 

tamiej  ptm  la  enititon,  ibid. 

Who  nuf  be  wicnesMt : 

eon«.lroenlafer.eli,ibid. 

For  delWiHlanl. 

'■SS™""™"""""- 

ptrlj  to  profe  pi»r 

mcnef  p*enU>ihildrci.,S5a. 

JB*™ 

a.o«jliWi.lpl.y.ibid. 

ncirFT  loM  br  ooatniei  for  lole 

bdl,  I 

arM»k.ibid. 

or^tlr. 

«erli£nilf  wined  bv  Gelitioui  ore- 

diwr.  BS*? 

[H'tilioning  crrdiln-g   wiihln 

or"'J<' 

ihe  un.  ibkl, 

turmer  diHh*,i;e.  lod  rXale  do- 

dertS>.iatlwtMMDil,iblil. 

but  Dot  W  proTc  I 

INDEX 


BILL  OF  EXCHANGE— eoiUJftiMd. 

doi'Sfd  it  to  plaintiff  to  re- 
ceive Rt  hit  agent,  247. 
For  plaintiff: 

acceptor  to  prove  that  drawer 

had  DO  efffou,  238. 
joint-maker  to  prove  aignature 
of  defendant,  247. 
2.  Evidence  in  particular  oaaet : 
pajee  against  aooeptnr,  341. 
aoUiority  to  accept,  ibid, 
written  acceptHnce  admita  draw- 
er^ band,  ibid, 
preaentment,  when  accepted  at 
particular  place,  ibid.      Vide 
•Ut.  1  &  2  Geo.  4,  eh.  78,  M- 
denda, 
need  not  prove  notice,  341. 
endorsee  against  aoeeptor,  341. 

hand-writing  of  endol^• 

ser,  he,  ibid, 
when  neoessarj  to  prove 

consideration,  342. 
osary  no  defence  in  such 

ease,  ibid, 
gaming  is,  ibid, 
endorsee  against  endoraer,  ibid. 

endorsement,   preaent- 
ment, and  notice,  ibid 
cndoraee  against  drawer,  ibid, 
drawer  against  aeeeptor,  343. 
BILL  OF  LADING, 
BLACK  ACT, 

evidence  in  action  on.  463. 
BODLEIAN  LIBRARY,  > 
BRITISH  MUSEUM,     5 

ancient  dooumtnta  there  as  matter  of 

curiotity,  not  evidence  per  «e,  134. 

BONA    NOTABIUA.    See  jidmirdOra' 

Hon.    Executw.    WiiL 
BOOKS,- 

PriTatei  of  deceased  peraoos : 

entries  ot  receipts  by  steward 

chaning  himself,  26.  641. 

by  officers  of  township, 

26. 

officer*  of  parish,  as  to 

repair  ot  pew,  ibid. 

inewnbent,      as    '  to 

tithes,  ibid, 
lay  impropnaior,  27. 
entriea   of  psyroenta 

by  stewanl,  ibid, 
servants  in  the  ordi- 
nary eoorse  of  bu- 
siness, 30. 
attorney's     book    of 

fees,  ibid, 
man-midwife^  book, 
ibid. 
FQblie, 

doomaday,  128. 
aunrey  of  the  porta,  ibid, 
ofthe  Navy  Office,  124. 
priion,  wid. 
man  of  war,  ibid. 
Bi«aK»  \S$.  384. 


BOOK^I— coruinuad. 

India  House,  136. 
oorporation,  136. 
parish  registttrsj  131. 
the  Fleet,  132. 
quarter  sessions,  124. 
clerk  of  the  peace,  ibid. 
BOUNDARY  of  county  or  parish, 
may  be  proved  by  reputation,  26. 
and  declaratiooa  ol  curoeased  parishion- 
ers belore  dispute  admissible,  26. 
but  not  as  to  particohu-  ftcu,  27. 
inhabitant  witnesses  to  xtrova,  237. 
unless  directly  interested,  238. 
and  by  Mat.  54  Geo.  3,  made  witnesses 
in  all  cases,  238,  pi.  6. 
BULL,  (Papal,) 

when  evidence,  and  how  proved,  135. 

C. 

CARRIAGE, 

Action  for  mnniog  down, 

evidenee  to  support  it,  487. 
for  whst  act  of  sorvant  master  lia- 
ble, 488. 
CARRIER, 
Delivery  to, 

when  evidence  of  delivery  to  pur- 
chaser, 386. 
effect  o(  paying  money  into  court 
in  action  against  him,  296. 
CASE, 

Action  «n  the, 

geuerwl  tibsenrations  on,  465.  *  See 

ParticuUu-  Title; 

CERTIFICATE.    ^t»  Bankrupt^  Enrol' 

menu 
CHANCERY, 
Bill, 

when  evidence,  85. 
how  proved,  58. 
Answer.    SeeArurwerin  Chancery. 
what  proof  necessary  to  show  the  pro- 
ceedings, 97, 98. 
CHARACTER, 

when  in  issue,  13. 

of  plaintiff's  wife  in  action  for  crim. 

con.  13.  542. 
of  his  dHUghter,  id  action  for  leduc- 

tion,  5M. 
of  pluintiff,  in  acUoo  for  slander, 
478 
Of  subscribing  witness  who  ia  dead,  or 
living  witness  examined : 
how  supported,  13. 
atUckrd, 197. 
Evidence  in  action  for  giving  a  false  ehft- 
raetrr: 
must  show  the  9derUer  of  the  de- 
fendant* 485. 
CHARTER, 
How  proved, 

by  exemplifieation,  58. 
presumed  frum  length  of  time,  48. 
CHARTULAHY  of  an  Abbey, 

Coming  out  of  hands  of  peraOQSialereft- 
€d  IB  UmIt  MaMMWBIb 


(.  tlARTt'iaKY  of  •>  AUer— f  inMnmf. 


COMPROMtSB, 

uRrr  ot.  i.n  nnwf  rfrftbl,  4 
CONIJinON.  PRRCEMWT 


ain.nBEN, 

CONPV;)»10N.     SttJdmum 

Wl».  ■.Il^*r>.l». 

CiriHfKiltAI'll  OF  H\K. 

Ol  ■  p-  MOUf , 

n.  .lot  nT.>.T  »!»»«.  «1. 

wtwTi  e*<ieatt,  43. 

CUHONli:l4CS, 

Ola  i»ni. 

•tenmMDUlhenMn 

vhrntikMic'.ltr. 

CLEm.Y      S«  &.ilri«atIWu;  /Vr»w, 

i<«.it»4,  146. 

U.  i.rr.i  >/. 

Of.-it--, 

1*^1   «  oon.iielfi.ej   i.f  -.imc^i., 

ciiil-i.or  (ntoM  hit  ii 

CIXRK  OP*rHF.  KE.\CE.    5«  ««!.. 

Irom  hi>  t»nd-«riiii. 

(,THlli;ll.     8«  MW. 

CONFIDKNCK.    S«  ,fl|»r«, 

cutiNovrr, 

„g^  •"'-  ■»  "-■■"• 

role-  <|M>  not  oteni)  W  m 
iWn.SiS. 

COMMISSIOS, 

hulhilnc)  tn  *ninleipr«i( 

I'ltalf,  la 

Twnnin  ■itonin  anj  hi 
CONSlOKHATION  of.  dnJ, 

COMMON  AND  COMMONER, 

Kt^ririicc  In  «<•"•.  lor  iba   mfriaa  of 

■  I,'  ■■   II  »>>  be  Hpnlicd  1 

nf>>l. 

.telWf.  188. 

r^  lb*  pl-inuir: 

CONSPIHACV. 

l«-.,l)    j..«  Dodi^itd   tn- 

^ni.r.l..,<I.M,nri4, 

of  •MWH-el  10  il,-Uu  jiiKi 

i^m.ni.*SI>, 

»ripu...«hi,«3. 

CONStTbLR.     (Tb^  MituK 

but  H  mt}  br  rFHltcd  id  lur- 

-  Ju-iO".") 

ro*  iht  Mi-few  of  it  Kbcn 

Aclion  nEaiMl, 

man  J  wrwMM  inlFreilcil,  lb. 

■hen   ■  drmiml  of  ' 

Wh.l    iB.w«  of  riBbl   luffi. 

eeiurj.  620. 

oiei.l: 

not  ■hro'lwMdiiriiho 

(urnin|!™c»u1e,*94. 

Ibe  viral.), tliid. 

ltk«atw*j  aur.g,im. 

wh.l  drni.lll]  it  Hlffioci 

■Hno   in  all   euei   lo 

t-tnil   T'lii*  iilnnc  powti- 

■ilhiii  lix  moolht,  61 
bo*  mkiHiPi],  6M 

pr™-i.  <4.iii.h.E   Bfidtr  •.■>!- 

CONTraOANCF,     See  Iff*, 

'^I.r  |.»«n»i«n.  SSU. 

CfJNTRIBlTlON.    Sn  tiHk 

\Vbnn.V'"-: 

CONVICTION, 

(h.»-  eUliDineumterttHi  «n» 

eoiieluiive  uU  qanhed,  l£S 

COPIES, 

or  ihLitr  clmming  uoder  ■  •imU 

bilitj  of  ihirHpr no...  to  re- 

officv copiei,  «bil  and  whi 

pair  ibe  r-  nwM,  339. 

61. 

oTilTdi,  03.140. 

bclnrlnr<l)li.>ho*weii>ie.il 

COPYHOLD.     Sre   Oipvhalik 
CcH-i  Bann.     IKU. 

f>OM.m<n  Irn,  8SB. 

COI'YHOLDEll. 

ProofpriiliebT, 

It.      A|ipcnrirx,  ItJIIlil. 

eoiirl  roll.,  133. 

heir  Deed  nolprDTC  MJm 

mllle.1 ! 

life  ■dmiltrd,  d.i<l. 

mw  Grill,  wbcn  n.inj  lira- 

nor   i^Diei;  id   reinaii 

prLlnn,  493. 

poui'uion    uf  Er*u» 

ba>   no>    lo    piOTr   iht    right 

ibid. 

igmirtllhWpprwn.tM. 

deiiiK  muM,  ibiii. 

C0HM0N8,  (Jounul  ol  Houk  oT,} 
.  tlilfiice  of  uil  iheh-  .-Ri-M,  U. 

■nd  canDM  drtise  1 

Will  of. 

COMPARISON   OF  HANDS, 

wheD  rarrearler  iw«u 

.  how  fur  '  TokDU  of  hui^l-wriiiae,  155. 

whit  ed-culiDo  »flicie1 

COMPOSITION.    8m  TUSe: 

vbatuot,  HO,  HI 

J 
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COPYHOLDBR— Cffi^tieef. 
Claim  b>  liMpd.       * 

in  retpeelof  forfeitore»  641. 
pro  defectu  tenentit^  641. 
lor  ft  noe  on  admisflion,  642.  / 

EykJence  of  ottttom ; 

by  court  rolls,  133.  641. 

iospectioD  ibvreof.    Vide  /n- 
ipection. 
bjotiatoinar>-,l33. 
by  steward's  books,  133.  641. 
.    by  oiber  anoient  dooameots,  ibid, 
by  parol  evidence,  ibid. 
HFben  mode  of  descent  among  sia- 
ters  Will  be  etidenoe  of  mode 
among  other  female  beirs,  642. 
what  number  of  instances  necessa- 
ry, ibid. 
CORPORATION  BOOKS. 

when  evidence,  an«l  how  proved,  135. 
evidence  ot  the  rights  of  mdividnal  cor- 

1>orators,  ibid.  ^ 

bat  not  against  the  i^btrof  third  per- 
sons, ibid, 
what  considered  as  an  original  book, 
132. 
inaction  of,  when  granted : 

to  members  of  corporation,  138. 
but  not  to  strsngers,  ibid, 
nbt  to  support  criminal  proceedings 
against  persons  holding  tbem,  139. 
confined  to  the  sulject  in  dispute, 
ibid. 
CORPORATORS,    • 

When  witness.    See  Digest,  letter  (A.) 
237. 
COVENANT.    See  ^itjTietf,  &e. 

action  of,  438. 
COVERTURE, 
plea  of,  436. 

proof  of,  by  defendant,  ibid. 
CTidence  on  mm  est  factum,  438. 
evidence  ot  marriage,  and  existence 
of  husband,  436. 
AToidance  b)  plaintiff: 

banishment  or  transportation  of 

husband,  437. 
alien  absent,  ibid, 
husband  abroad  seven  years,  ibid, 
wife  parted  from  husband  no  an- 
swer, ibid, 
promise  by  her  after  his  deaths 
when  Vklid,  ibid. 
COUNTERPART  OF  DEED, 

is  eTidence  without  notice  to  produce 
ori|$iovl,  145. 
COURTS.    See  ^dmiraUv  Court,  Mida- 
vit.  ^fiiwcr.    BUt    Chancery.  County 
Court.      Court  Baron.     Dtpontions, 
Eccleaattical  Court,    Foreign  Court* 
Judgment.    Record, 
COURT  BARON, 

Evideiice  of  its  proceedings : 
by  its  rolls,  133. 

their  effect,  ibid, 
insp^-ction  thereof.     See  In* 
opecthn, 

4T 


COURT  MARTIAL, 

AVitness  may  be  brought  before, 
by  habeoB  corpus ,  281. 
proc«'eding8  not  prriducible,  12 
6RIMINAL  CONVERSATION, 
Evidence  in  action  for. 
For  plaintiff; 

marriage,  541. 

seduction  ot  affection,  542. 

letters  between   husband 

wife,  ibid, 
loss  of  fortune,  ibid. 
For  defendant  t 

loose  character  of  wite,  ibi 
ill  treatment  by  husband, 
separation  Irom  the  bush 
543. 
CUSTODY, 

no  documents  evidence  on  accpun 
their  supposed  antiquity,  unless  J 
come  out  of  the  proper  custody, 
what  is  so,  ibid.  154.  162.     See  Boi 
an  library,    MritUh  Museum, 
CUSTOM, 

Pleading  of, 

must  be  correetly  stated,  291. 
Proof  of, 

by  reputation,  SS.  642. 
by  the  rolls  of  a  manor,  1^.  64 
by  customary  of  manor,  135. 
the  custom  of  one  manor  or  pa 
is  not  evidence  of  that  of  anotl 
unless  in  the  ease  of  a  gen( 
(quality,  291. 

and  when  pleaded  as  the  < 
torn  of  the  whole  disti 
ibid. 
CUSTOMARY  OP  MANOR. 

how  provrd,  and  when  evidence,  13 
CUSTOM  HOUSE  BOOKS.   ^t^Boi 
CUSTOM  UOUSB  OFFICER, 
action  against,  620. 

when   plaintiff  must  prove    cc 
mencemenc  of  action,  and  h* 
622. 
o/'the  notice,  Ccc  reqahred  by 
statute,  621. 

when  he  is  within  its  prot 

tion,  622. 
what  notice  is  suffiMent,  6 

D. 

DAMAGES, 

Assessment  of,  nnder  the  statute  i 
proof  required  of  the  siiggeati 

450. 
identity  of  bond,  ibid, 
damages  sustained.  Ibid. 
DAUGHTER, 

action  for  sedacing«  544.    See  SeA 
Hon, 
DEATH, 

the  party  alleging  roost  prove,  570. 
Evidence  of, 

reputation  of  family,  22. 
old  entries,  in  id. 
public  books,  125. 


INDEX. 


yCATU- 

parMi  rcgiitar,  199. 

wbcQ  preMiDcd  froB  IraKUi 

of  Umcy  S70. 
when  from  Mcandttitrrim^  tf 
wife,  571. 
DBBT, 

MCKNi  oi^  on  ipecislttos,  449. 

proof  of  damage  tndor  ilatale, 

450. 
on  simple  eoDtraeCi,  459. 
0ECEIT, 

action  for,  4S3. 

in  what  eain  the  tcienter  matt  %e 
proted,  9918.  382. 485. 
0BCLARAT1ON,  vtthoaf  oath.    Sea  jf<i- 

miffMOfi.    i>ytnf  2Vc/bra<ian. 
I       may  beeTfdenoe  where  the  party  agrees 

to  rest  hi«  caotp  upon  U»  vl. 
DECimE  OF  CHAN   ERY, 

For  and  igaintt  whom  cTktciiee ; 
ooly  paitict  and  priviet,  98. 

QAlcM  In  qtteftkMis  of  public 
right,  ibid. 
How  proved : 

bf  examined  copy  of  bill,  Sec.  ibid. 
DECREE       OF       ECCLP.SIASTICAL. 
COURT.    B^tBcelenattictdCoun. 
DEED.    See  JVbn  eitjfactum. 

1.  The  regular  evtdeno«'  of, 

prodoetion  of  original,  and  proof  bf 
one  tabMribiftg  witoeis,  140. 146. 
154. 
he  ronit  be  called,  though  par- 
ty hat  admkted  the  deed  in 
aniwer  in  Chancery,  146. 
bat  not  where  he  has  admitted 
it  before  commiuiOQers  of 
baoknipt,ibid. 
or  andvrtaken  to  admit  it  on 
trial,  ibid. 
no  inbieribiDg  witoeta  aeceanry, 
147. 
If  nooe>  or  he  denies  having 
Sean  the  deed  exeeoted^  par- 
ty may  prove  haod-wntiog, 
149. 
hoii^  production  enforced  when  in 
possession  of  third  penon,  145. 
^ffrct  of  ntbpmna  thtcet 
Hewn,  ibid, 
counterpart  sofficientt  14P. 

2.  Secondary  evidence  of, 

when  subscribing  witness  dead, 
by  proof  of  his  han((*wri- 
ting,  149. 
so  if  abroad,  152. 

w  hetker  resideat  there  or 
not,  153. 
so  if  insane,  152. 
or  become  interesti^,  153. 
or  iiifumcMis  by  crime,  Ibid, 
when  the  deed  is  lost,  140. 
what  circomstsnces  suffi- 
cient to  prove  loss,  ibid. 
suWribme  witnesa,  if  liv- 
ings auU  known,  most  be 


called  in  this  aa  well  as 
other  eases.  146. 
aUter,  if  not  known,  ibid. 
*  how  to  bv  pleaded  in 

in  such  ease,  438. 
when  the  deed  is  in  the  posses- 
sioaof  the  adverse  party,  158. 
proof  of  aueh  possession, 

159. 
preaumeil  to  be  so  if  he  be 
the  proper  depasitary, 
159. 
ndticc  to  prodoee,  ibid, 
effect  of  deed  produc- 
ed anderoo6ee,  161 
mast  be  proved  by  sol^ 
subsenbing  wiuiess,  if 
party  producing  is  not 
a    party    or    person 
clatmiitg  under,  ibid, 
(ift'ter.  If  he  is  so. 

Ibid, 
how  tobe  pleaded 
in  Mich  cases, 
438. 
6,  In  wliat  cases  execution  prrsumod . 
from  length  of  timp,  Hfi. 
must  came  from  proper  cnsto* 
dy,  164. 
whst  proof  reqalred  of  cus- 
tody, ibid, 
presumption  does  not  srite  in 
CHIC'S  of  erasure  or  manifest 
fraud,  ibid, 
when  prrsumed  from  recital  in 

othet  cIrHs,  ibid. 
from  bemg  enroited.  165. 
when  evidence  of  title  fnr  the 
psrty  or   his    descendants, 
108. 
not  to  be  contradicted  by  parol 
evidence,  ibid, 
unless  in  case  of  fraod, 
178.  193. 
when  explained  by  parol  evi- 
denee, 
in  cases  of  latent  ambigoi- 
ty,  1TB,  %ce.    See  ^m- 

Enrolment  oCt 

in  what  eases  enrolment  evi- 
dence ot  deed,  166. 
DEMURRER  to  evidence, 

when  it  lies,  and  its  cflReet,  5. 
party  demurring  most  admit  Acts  and 
not  merely  eviden  e,  5. 
DEPOSITIONS  OP  WITNBSSBS, 

in  general  t>nly  evidence  against  parties 
or  privies,  95,  96. 
*  unless  in  cases  of  public  right,  ib. 

when  against  chi«^   persons,  vide 
p99tt  Ko.  5  and  6. 
What  previous  proof  necessary : 
death  of  witness,  89 
his  hsvihg  b<'come  interested,  89. 
or  blind  suce  he  swQre  to  writing,  ib . 


DEPOSITIONS  OF  WTTNESSBS— o»n- 


ni'  b-'i<^  oul  nfihr  luDrdom,  BS. 

ECCLESIASTICAL  COXJRT, 

Id  «<•«•  ohere  inierragUoiKi  are  Icid. 

SBiwr«.   ^l— *g.in.i«hoine«dei»e; 

ii>K, 

prabaic,  tTidenet?  ■RiinM  dl  per- 

ornol  tcMl.ibid. 

ioiu  in  ei.il  *un,  *9. 1«3. 

eiKplHw  HI  ibe  Mue  of  old  depo- 

bDlri«  iu<:ri>Diii*lWKI.l£3. 

■ilKii),  .bid. 

do*  iiroieJ ; 

I.  lo  the  Court  ot  Chinoerj,  S9. 

hOK  yxotol.iJ. 

prohtte.W.  110.       . 

regularily  of  pmeeedingi,  98. 

book.ofordiou7,S60. 

b«iKaflou,ibiU. 

How  dctV-aied  t 

3.  loi  owi«  bj  rule  otooun.Sl. 

proKd  bvoopj  deliTcrtdbj  judggi 

or  wrone  ftamp,  SS8. 

arnptll.lOO. 

*.  In  IiHti«,'bj  iut.  IS  Geo.  3,  91, 9S. 

orB-dfofg«i.ibid. 

5.  Brforeja>iii>eafp«M,9S. 

tec  vu  IMX  eatltlEd  lo  idliii- 

ki«K>orfek»t,SS. 

when  neOMWiTF  (or  prbonm  to 

BiKntioIi.ibid. 

be  preieni,  93. 

on  the  rif  hi  of  nuuriige,  wben 

in  n^Mct  of  bHi>rrt  children,  94. 

mdirr  mutiny   M,  »  (a  uldici'i 

Of  •»»««  >Duullinr,  tag. 
IB  ■  cue  <f  juULMioa,  79. 

CTidtnu   isubU  Uucd  pir- 

i«e. 

IHi(,94. 

aftM>»DU»I*>>I«<-,94. 

rwbw.79. 

■KM  e?Ultiief  •gu.iit  tfaicd  p.r- 

but   no*  when   it  doei    not 

•«,ib«l.                              . 

•one  direollj  in  quettioo. 

niBMpran  aMgiHralcH  buid-o 
(iocW. 

6.  Before  wMnoiiHioocn  of  buknlpt, 
M. 

Biideiwe  wwM  til  peTwnt  u  to 
Mlofbii^nqite).  ice. ' 

7.  Brtbrv  Judge  OB  Idrnivrlrii 

^MICO  DTWlOMd,  90. 

prnolm  foroior  e*idcine,i 
DEPOSITARY.    S«  Outtsi^. 
DEVldEE, 

proof  at' title  b*, 

*tbio(/(MUor,5n. 
dcTiK  to  him.    See  ffiO. 
itolioa  •(■inH,  OD  bond  of  Ui  (n- 
tHtur,S99.    SMsOnr. 
DILAPIDATIONS, 

Ulion  for,  639. 
DIPLOMA, 

boa  ftmei,  100, 
DISTRESS, 

monej  (tud  nndor,  not  rcoorenble  la 
RMkHj  fbrmooejbaduidreMiTedjGC. 
IHSTURBANCE, 


76. 
but  third  penoni  nwj  >how 
fraud, 133. 

ECCLESIASTICJVL  PERSONS.  Sec  ZK- 
taM'iJufiiim.       ^jfcdnrnl.       Media. 
JVan-reMent*.     Tilhn. 
EJECTMENT, 

PUintiff't  eTideree  in  genenl : 
lenl  litlE,  SOS. 

Mliut  rtitry— vhen,  Hit.  5tO.  518. 
See£>iiFy. 

iD*hUiiUDDef,S10. 
eommcneeraent  of  kction,  518. 
Mtml  muter,  vbcn  tuid  ha*  prar. 

ed,S17.  S19 
diubilit;  lo  Hoid  (tatnta  of  limit)^ 


twenlj  jt*n 

ITideDOe  of  nrhl,  489. 
the  likr  time  a  rum  uwr  eridoDOB 

tiideKn7it,Ul. 


DOOHBDAV  BilOK, 

ev>de<.«-.I^S. 
DUNG  UeCLARATIONS, 

of  penoB  munl-rrd.  30. 

of  feloB  at  the  phu  oi'  eiee 

of  witMutoadeedor  will. 


Eje«tr 

i  bV 


oatMindlnj;  tei 

mortBWWi 
by  diBerrni 


>l  up  bi  tehuit  or 
,534. 

imon,  $17,  S19. 


J  ._.  _jPd«g>ini 
Laadlerd  and  Tenaal. 

3.  bj  moiig-gee,  S34 

4.  bj  tenant  hf  elegit,  SM. 


tNDElC. 


BJBCTBCENT— ewiciiiiieil. 

n-Al  property.  See  Sankntpi' 
tjf. 

iBQtl  prove  bikiigtm  nnd 
nle  euixillrd  before 
d<rnii*e,  SS6  ' 

7.  by  penon  Utr  bti  parNoume,  686. 

8.  by  eopjhdNliT.  Sre  C»pj/Mder. 

9.  by  lorfl  for  e  fbrfteiturc.  see  Cv 

pyholder, 
£L£G1T, 

rjectin«nt  on,  596. 
EKUOWMKNT, 

proved  by  eecletiaftieftl  nnrey,  and  per« 
eeptKNi  of  MDiill  tttbn,  129. 

nhk-h  gives  right  to  touill  lithei 
of  ftnieiet  of  modem  introdue* 
lion,  ibid, 
ihoold  come  from  the  euftody  of 
aorae  perton  eonnroted  by  eatftte 
with  the  living,  134. 
ENROLMENT,  61. 165. 
ENTKY.Mtoal, 

1.  To  avoid  fine, 

when  neaetaai7«  511. 

not  if  levied  by  tenant  for 

years,  5U. 
or  by  tenant  in  common  be* 

fore  otttter,  ibiil. 
or   •rithoQt    proolamatiotts, 

ibid, 
er  wher«  ejectment  broogbi 
before  pnicUmiitioot  com- 
plete, ibid. 
Who  mif  avail  himself  of, 
psrty  asaenting,  511. 
remainder-man,  ibid, 
proof  ot,  518. 

action  bronght  within  a  year, 
519. 
fi.  Toavotd  the  aUtnte  of  limitations, 
ibid. 
ISNTRIES,  bv  deceased  persons, 

when  evideiioe,  and  how  proved,  S6  to 

33. 
by  steward  charging  himself,  96.  641. 

or  of  having  paid  modni,  87. 
by  officers  et  township  or  parish,  86. 
by  deceased  iucunbeBt,  86. 
by  deceased  leasee  of  impropriate  reo- 
toiy,  97. 

what  evidence  of  hand*Vriting 
in  such  cast-s,  1 56. 
by  clerk,  shopman,  or  porter,  89,  30. 
by  tolieitor  in  his  bill  book,  30. 

by  midwife  in  hi«  bill  book,  30. 
by  party  himself  of  copies  of 
letters,  30. 
in  poblie  books.    See  Booki. 
ESCAPE, 

Evidence  for  plaintiff  in  action  for, 

of  pr  isoner  on  mesne  process,  607. 

See  False  Return, 
of  prisoner  in  execution, 

judgment,    writ,  and  .cetarn^ 

618. 
of  prisoner  being  in  castodj,  ib. 


ENTRIES— iwil^miecf. 

aeknowledgnentoBderitetale^ 
ibid. 

*  assigtiment  by  former  sheriff, 

ibid. 
by  commitment,  ibid. 
wj    aelcnowledgmcnt     under 

role,  ibM. 
Of  escape: 

by  being  at  large,  61S. 
hj  refosal    of   gaoler  to 
to  show  bin,  ibid. 
For  defendant : 

on  plea  of  negligent  escape  and  re» 

taking  priaooer,  ibid, 
if  prisoner  not  retnken  no  force  ex- 
euses,  614. 
but  the  act  of  God  or  the  king's 
enemies,  ibid, 
original  debtor  a  witness  in  those 
cases,  Digest,  846,  pi.  3. 
ESTOPPEL, 

what,  end  how  taken  advantage  of  in 

pleading,  71, 
by  what  a  party  is  eondoded,  43. 
tbe  doctrine  at  one  time  applied  to  wit- 
nesses, now  oUierwisc,  856. 
EVIDENCE,    See  Pretmnption, 
Crcnrral  rules, 

1.  affirmative  to  be  pVoved,  7. 
8.  must  be  confined  to  theissae,  10 
3.  tbe  best  evidence  must  be  pro- 
duced, 15. 
but   not    necessary  to   call 
more  than  one  witness,  ib. 
unless  in  treason  and  petja« 

rj,  19. 
when  secondary  evidence  ad- 
miUed,  99.  60.  68.  97. 
EXAMINATION, 

Of  witness  oo  foimer  trial, 
how  proved,  95. 

by  magistrate,  68.    See  Depo* 
mUvnt, 
EXCISE   OFFICER.    See   CuHom-hmm 
Oficr, 

EXECCl'OR  AND  ADMINISTRATOR, 

1.  Actions  by,  oo  cause  of  action  arising 
to  testator: 
on  general  iune,  plaintiff  need 
not  to  prove  protiate  or  lettera 
of  administration,  557. 
nor  will  defendant  be  permitted 
to  show,  they  do  not  exist  or 
are  void  for  want  of  sump,  bo. 
ibid. 

alUer,  on  plea  ofneun' 
guet  executor,  ibid. 
8.  Actions  by,  on  cause  of  action  arising 
to  themselves: 
must  prove  their  whole  title,  558. 
what  evidence  of  probate  and  ad- 
ministration, ibid, 
defendant    ma^   controvert 
tbe  probate,  559. 
by  showing  void  stamp, 
558. 


>r  bona  nelabilia,  558. 


EXECOTOB      AND     ADMINISTRA- 
TOR— continued. 

judgment     muM    be 
doekeWd,  563,563. 


(0  hiDwK  ailhoat  souni  there- 
on, ibid. 
Lolioni  uunit, 

general  iMoe  snlf  diipnlet 

Ihr  ilcbl,  »59. 
JVet.n9t^»ei"iilor. 

pluntitr miut  pron  deten- 

bj  copy  fio'm  bM*  in 
Hcleaiaillul  eoart, 
orori^nsl  will  proT- 
ed  by  him,  ibid. 

m  >nl«nneddliD(  bj 
dttendwil,  560. 


UFsaliN-  de  »n  Itrt,  ib. 

FItnt  adndnutravil  ■■ 

Flaini'ifT*  CTidrnM, 

What  proof  oTiueti, 

■ot  (oulminiaa  of 

debt  Slid  pnimiie 

to  p«y  B  MMO  M 

be  codld,  561 . 


t^detriidiDi.saa 

«hM  effMti  rietm- 

Dcfendanll  e*i<tenee, 
whit   piymeuts    ■lloved, 

debli  of  fqail  d  erres, 

ibid. 
•TpeBKa  of  rDDcr*), 

563. 
(imple  Kiolnet  debt! 


debt,  unlm  r»pli- 
rotiwi  perfi-auaeni. 


ally  doe,  lupporta 

that  rtpheaiion,  ib. 

Jadpnenu  reoof  end  againU 

a  pleaded  to  bond 
muil  appear  to  be 
before  naiKK,  56S. 

on  n-l.lie.lion  /hJT 
fmudem,  delendant 

deration    of   Judg- 
ment, 565. 
Aelhm  oo  deoiutavit  ; 


PUiatiff  n 


EXPLANATION, 

of  wrilten  Initnil 
See  ^mtu-ialV, 
EXTORTION, 


r  jndgni. 


1  •hcriff'a   re- 


iff  or  baiiiO', 
CTidenBC  agunit  the  ■heriS',  ibid. 


bo«  proved ,  563. 
not  iulerrM  imHU-tcd 
by  behea,  ibid. 

unt  fxecntor,  ibid. 
torichiruladminiHra- 
toT,  ibid. 

retainrr  of  debt  duo 
to  himacif,  ibid. 

bond  a,  he.  outitand- 
inf ,  ibid. 
JndEOMtt*  agalDtt  IcNator  i 


US. 

pi  ■  10117  muM  proTc  Ihr  identer,  485. 
FALSE  RETURN  OF  FIEKI  FACIAS, 
llTidcioee,       • 

Plaintiff  mint  proK, 

jurigmenl,  vrit,    and  relum, 

619. 
thai  defendant  had  property  in 


hov   far  diimted   by  act   of 


IMSf.  RETClUt   or    HCSNB  FttO-      FOREIGN  COOtT— | 

lw<i«i><|iUir(ifri.lrbl,  6 
*n1  unrf  I'lui-,  COS 

nUul  t..  Uk.  .iUr  nouc 
.J<t.»il>oi  at   Urtc   Mar 

iMll  piit  lu  atlrr  llic  Cixlc 

DO  tl-lcna  .  AIU. 
bali[  bririr.   TuIclDbilK 


tATllKR.dmuim,) 


FBMK  C;oVEBT, 


iwir«i.!iii 


11  brnd  bcr  after  hi* 


haw  Uu  •rDttBMit  lebc  proi 
ThM  *nl*. 

boBarnvl.  no. 
FORP.I(iN  LAWS, 


■itIhi  tw  pn>*p4  b*  I 
FORFEirURe.     Set  ^Vcl 

fukui:hv. 


cUxiXha  !•}  c»Mliinolii.i,j,lll. 

lU  jfTrrt  wbau  leTtcU  b*  trnBDi  for 

lif..  SIO. 

bj-  ten.1.1  S-, 

y««i».  ill 

b,    .e«„,    m 

Ing.  b)    prraooi  mrt  1 

•Sb   lb.)   of   lb«   iod 

Enli7  to  im-t. 

■•.■^ttKn.  ISfi. 

DOi  i»:»-Bir7  »hen  Im-d  b.t  fnut 

«b<'  ««T   Iw    ■•nieMBi 

n.rt,i.al8. 

bctmnu.....ll>.l. 

Dn^i.aU. 

or  wKcB   no  proelamiitliHit   niadr. 

PB.*n»,  (Sixuic  of.) 

■•M. 

pnrrliKiut  d.  » to  oonimelt, 

or  wh«o  r}celn»Bt  rammeneal  be- 

ntMidt  onlT  to  Uiem  wb 

•»wd.35a. 

wiiUb  <rbM  tiDe  tu  be  made  in  gtiw- 

P»n«utarpiW<tloQ.: 

ral.SIO. 

l.ai.opnw^e  to^hwi 

«b»>  |.Uiniiff  under  Jt«bilkj,51T. 

oulor.iia. 

iBi>h«rurm,SU. 

a.  forthedebtoTanoUKi 

FISIIERV      SrcWnr. 

■olHH>lnrliihi<i(tn,Wl. 

a  collaleni   promiaa  in 

nM  ncoeiMn   lo  |ii-Dte   ll>e  teliial 

.r«lit,SlS. 

t>>kiiici>fBth,<bid. 

buiuot  a  dinel  proAite 

mode  of  a>kii>C.iD  ine  pan  of  the 

^.f  £b!or,  3IU. 

pan,  Ml. 

DDT  ■ben:  Ihcre  »  1  nei 

Pl^ET  BOOKS, 

niion,S19. 

FURKIGN  AHTACHMENT, 

dlHraloingihingiiopa 
dcfetld»>^  ibM. 
or  of  ibe  erediior  giiing 

FORKIGN  COURT. 

on  which  he  had  a  Ik'n 

m  .ciiooi  on  B. judpnenl.or  »f..WnM., 

Oirj  n*  eiiileim  fnma  jude  •>u\y. 

rMardinnaeDMof" 

bal  ill  Mlwr  Mwi  tor.eliiii>e,  10^. 

lion,  119. 

ai  in  acqiiiiial  of  orime,  ibid. 

bul  IT  (he  promiae  be  Gir 

or   dwiiling   Iba   oUililJ   oT  mar- 

ofaMHhrr.MidalK)  10 

rugr  mniiKcdilicri:,  103. 

ihinE  al*".  no  aefioo  li< 

urubti.  deciding  IN.  >h.- law  of  ni- 

pMi  or  ii.  31*. 

tuAiH  IM. 

u  in  iLe  UK  oTopure,  t07. 

GiWMWr. 

INDEX. 


FRAUDS,  (SUlute  of,)— fwillitucrf, 

i.  in  ooDtideratioo  of  marriage, 

312, 

does  not  extend  to  emet  of  inu> 

tunl  proraiset  to  marry,  380. 

but  to  promisee  to  pay  mooey, 

Inc.  ibid. 

4.  for  the  sate  of  liiDds>  312. 

extendstoialeof  growinggi^asi, 

kc.390. 
-bot  not  of  potatoes  completely 

grown,  ibid. 

5.  an  agreement  not  to  be  vholiy 
performed  vtthia  a  year,  SIS. 

if   not   taken    oot   of  statute 

thoQgh  part  performed,  3S1. 

does  not  cvtend  to  eontiogen- 

eies  wfaiob  m^  or  may  not 

happen  witbin  that  time,  ib. 

as  to  pi^  money  when  a 

ship  arriTes,  ibid. 
or  at  the  death  of  person 
promising,  ibid. 

6.  on  agreement  for  sale  of  goods  of 
the  value  of  10/.  or  opvarda,  nn- 
lesa  part  of  money  paid,  or  part 
of  goods  delivered,  319. 
extends  to  ezeoutory  tontracti, 

391. 
but  not  to  work  to  be  per- 
formed, ibid. 
What  a  part  delivery, 

weighing  off  go^ds,  3fiS. 

buyer  selling  part  to  n  third  person, 

323. 
delivery  of  key  of  warehonse,  398. 
transfer  of  horse  from  one  stable  to 
another,  of  a  man  earryii^oo  the 
distinct  business  of  livery -stable 
keeper  and  horse  dealer,  399. 
■but  not  the  mere  measnriog  oot 
•om,  whieh  was  to  be  kept  by 
the  seller  till  called  for,  323. 
note  to  a  third  person  to  deliver 

them,  iMd. 
delivety  of  samplenfter  weighing  it, 

ibid, 
but  not  of  mere  sample  before  sale, 
wbieh  is  not  in  tended  to  be  part 
ofthing  sold,  ibid. 
As  to  the  form  of  memorandnm.    See 
Stantft8, 
1.  what  a  signature  witbin  the  sta- 
tute; 
an  entry  by  auetiooeer  of  the 

sale,  393. 
and  this  whether  of  lands  or 
goods,  384. 
9.  what  a  sufficient  memonndum  : 
a  Utter  from  a  father  saying, 
he  will  give  his  daughter  a 
particular  sum  for  her  por- 
tion, 3'J5. 
his  sigr  aiure  as  a  witness  to 
marri.tg.-   articles,    8«-ttlmg 
the  svru  recited  to  be  given 
by  him,  ibid. 


FRAUDS,  (Statute  nS.y-conUnued, 

a    bill  of  parcels,  *•  Mr.  wf. 

bought  of  J)."  ibid, 
a  l^Uer  from  defendant's  attor- 
ney, promising  to  pay  with- 
out mentioniog  thtr  sum,  or 
the  creditor's  namr,  396. 
bot  not  a  roemoraodiim  (if  the 
buyerls  elerfc,  of  bis  having 
bought  without  naming  the 
buyer,  325. 
or  such  an  entry  by  the  seller's 

clerk,  398. 
or  a  book,  entitled  "Sbake- 
aprare's  Snbscribers,   their 
Names,"  without  reference 
to  any  prospecius,  ibid, 
nor  a  letter  from  the  defen- 
dant, stating  that  the  articles 
were  not  worUi  the  moaer, 
/  and  therefore  retttming  it, 

ibid, 
nor  the  defendant's  confession 
in  an  answer  in  Chancery, 
399. 
n#*  any  writing  not  stating  the 
eoiisiderafion  of  a  oantracc 
within  4(h  secli^p,  396. 
alUter  of  contract  within  irth 
sretion,  ibid, 
provision  of,  as  to  wills,  570,  571. 
See  title  •  WiU: 
FRADULENT  ASSIGNMENT, 
sutute  ol'Elizab'  th  as  to,  603. 
what  proof  rtrqoired,  ibid 

^hen  possession  necessary,  ibid. 
Twine's  case,  604. 
cases  where  possession  <^  gnintee   is 

eon«i<lered  as  fraudulent,  ibid, 
assignment  to  creditors  for  lawful  pur- 

ewt-B,  606. 
OLD, 
EvUence  of. 
See  Seidn. 

G. 

GAME  LAWS, 

Action  on,  (See  SttOtOef*) 
title  to  manor  not  to  be  tried  in  aetkKi 

on,  456. 
but  (Aaiotiff  may  show  by  evidence, 
th»t  defendant^  deputation  is  widb- 
oat  coloor  of  title,  ibid. 
GAOLER, 

action  against,  60O. 
See  &eape. 
GAZETTE, 

when  evideoee,  194. 
GENERAL  ISSUE, 
in  grneral,  996 
evidence  on  mi  diebet,  459. 

fi»n  €i99ump$it,  402. 
nen  cefit^  501 
'  non  eH  factum,  498. 
oot  guilty  m  eiisr,  465. 
in  iro%<  r,  427. 
in  trespass,  501 . 


GOODS,  wM  Mid  dtllTcrod. 
I'ro'iT.if. 
Ill  ill  IiTtn  M  ■  Mrricr,  316. 
•I  ihf  ilitnidwri  liuUK,  SRT. 
conlnct    bt    ilffculHil '•    ■><£. 

himtng.  ibW. 
Valiw  Hi,   ncN   rniFRil  into  ohi'i 
diuiil  rw  ■  Mnnxn  MiRi,  dW, 
imlcB  Id  »k  oI  iniul,  lUI. 
OBANT. 

vbcu  pruiimrd,  M.   Str  P<*tim 
filra  of  Inn  rruM  mui  nragf  i^,  301 
GUARANTEB, 

niHi  b«   in  vniniit,  i 


vhni  ennlmulnE awl  >hrnnt(>rifi1,  Silt. 
(uniT  noi  IMil>  ifpniHiipal  iiwicil  lu  ■ 

lnrjcr  ■mount,  U»il 
etulrnu  (niWC,  •(«  Gso  t.  tt'iaUng- 

imt,  M'knAn, 

II. 

HAKD-WltlTING. 

hu*  |>rf>Ti.l,  IH. 

eotD|Hii  An  oi  hvidf,  ithal  il  Hi  155. 

DM  wJiDillMt  In  unimun  OHiri,  ibid. 


vhrii  Jur;  (rtrmUttd  10  vompirc  [>a- 

Bfrs   ISG. 

IIKAR8AV, 

diiiiQMlga  htlvna  lieim)>  *nil  rtpu- 


n  lioiMf  uf  pirliculu' fmct,  ibid. 

■n  <!u»  n(  uedlgrer,  33. 
oreu«.>m,  ibid, 
but  DM  a(  priiile  prcMripUon  a. 
r%bt,  St. 

"nVl     "     '"'    '''""  " 

ctplim  olirn  (rTcnl   peiioni  inter 


tlCIR— nMnun^. 

*b«   caidcMC  Hiflleienl 
o...-««-..,>TI. 
Anion  ■(miiiii  Du  aiitcitlCf  ds 

Uu  pl(*i, 
new  Mr  (ite;(nf ,  (pim-i 

KaH>lirtetid>nHth 
rcud-nt'i  Miil«o<v, 
rtm  ^  drttnl,  v  lo 
OeMa(KI>D«i,»S. 
uliiMiSH«id><.«  ill 
HIGHWAY. 

in  >l»i  oHci  tamrfit*  ok  high 

■iiiu^Ki,  u»r  an. 

HOUSES  iif  LOUDS  AND  COS 


nVT.  AM)  CHY.'    SHAuntfrn 
IIUNURBU, 

1.  Eiid'-noe  in  aelion  ■gtioM, 

a<  bne  Mid  en .  iSR. 

PbililifTl  ei'dri^e. 

th>i  rabbrr)-  vh  In  the  dsii' 

whhiD  luiixlrTd.ibiil. 
on  t  wcek-dnj,  uiileu  pai 
irijr  loekunli,  ibid. 
Xoiicc  to  liibebiUiiU  or  to«: 
In  «w.l«Ht,  UO 
in  gMirilr  %iib<n  lumilj  d 

Mill  brfoic  JiiMiH  of  il 
williiii  flMie  lime,  461. 
mail  br  uken  bj  pcm 

robbed, ib. 
irhil  •neb  oatb  muu  >u 

utr  of  eation  biling,  46 


vu  hD  lindloitl,  idmiilril,  Sfi. 
ol'  puriiUoncT*  H  to  Ibe  bounduy 


UlhEllmrOllhcrobt 

3.  ETJdenee  in  letioni  «i  ihe  rf 

enlnrgrd  b>  tm.  ST  Ueo.  3,  il 

PUKi^ilT  inuw  |>ro«e. 

inluB  of  propenjF  dutro^ed, 

rioi  eiihi-r  frionuiu  oi  iraou 

luiKleau-tiKmr,  ibid. 
goodi  or  Ibmilurr  deitiofed 


nee  or,  ibid. 
.rbtioEhdr, 


J 


iND£X« 


HUSBAND— con^mif^. 

wlien  neectiai7  f  o  prove  marriage,  542. 
for  harbfiurinK  wif»-,  643. 
wb«-n  wife's  rrpreseniftiiont  e?idenoe 
ftgainst  husband,  ibid. 

4.  Whf.n   wiiDeaKS  for  or  against  eaeh 
other,  847. 

neither  during  marriage  nor  after  di- 
vorce, 847,  848 
either  to  criniiiiate  or  eontradiot  eaoh 

other,  849. 
or  for  third  prraon  jointlj  indieted,  ibid, 
but  wilt'  may  give  evidence  to  exonerate 
third  |»erson  from  a  debt,  though  the 
inctdentaliy  charges  her  huaband,  ibid. 
Except  Km  to  the  rule, 
cases  of  personal  violenoe,  84S. 
vrife  dejacto,  and  not  tie  Jure,  as  ae- 
eond  wife  on  indiouuent  for  biga- 
my, ibid. 
or  forcible  abduction,  ibid, 
or  wife  divorci'd  by  net  of  parliament, 
to  prove  facts  happening  atler  the 
i     divorce,  ibid 

5.  In  what  cases  they  may  be  called  to 
deny  their  marriage,  856. 

on  queMions  of  the  legitimacy  of  their 

children,  ibid. 
So  the  wife  to  prove  her  own  adtilteiy, 

857. 
but  not  the  non-access  of  her  husband,  ib. 

6.  Ad  missions  and  representations  by  wife: 
When  evidence  against  husband, 

only  receivable  as  part  of  the  ret 
geUa,  38. 
What  considered  such: 
represenutioiia  at  time  of  elopement, 

ibid, 
state  ofher  health,  40. 
What  not : 
representation  of  by-gone  transaetion, 

38. 
acknowledgment  of  receipt  fd  money 
eaned  by  her,  36. 

or  due  to  her  as  executrix,  37. 
or  from  her  before  marriage,  ib. 

I. 
IDIOT, 

cannot  be  a  witness,  195. 
who  considered  such,  584. 
ILLEGITIMACY.    See  i/rffitrmacy. 
IMPLIED  PROMISE, 
Evidence  «if,  385. 

no  imphoMtion  when  agreement  in  writ- 
ing, 398. 
IMPROPRIATION, 

may  bt-  proved  by  pope^  lieense,  135. 
INCORPOREAL  HEREDITAMENT, 

Evidence  of  title  to,  489 
INDEMNITY  AND  CONTRIBUTION, 
When  the  law  implies  promise  of, 
in  case  of  joint  liabili^,  388. 
or  ot  surety,  390.- 
When  not, 
cases  of  tort,  393. 
illegal  contnietSy  ib. 

4  U 


INFAMOUS  PERSONS.      See   J^fit^ 

DeclariUiont.    IVUneneM, 
INFAKCY. 

is  etider.ce  on  non-oMutnptit^  4S4. 

but  not  on  non  e«(/ac/vm,  441. 
Subsequf  nt  raiifieatton : 
detendani  to  show  time  of  birth  on  re* 
plicMtion  of  aabaequent  ratificaUoo. 
434. 

bare  acknowledgment  not  a  raii&c*- 

tJon,  ibid, 
nor  promtK  to  pay  part,  435. 
Neeesaaries : 
what  considered  sach,  ibid, 
not  things  hooght  to  sell,  ibid, 
or  niQiiey  lent,  ibid, 
w  account  (Stated,  ibid. 
vhi;ther  necessari««  or  not  is  a  mixed 

question  of  law  and  fact,  ibid. 
onu9  on  plaiiiiifi;  435. 
and  defendant  may  show  prOTiaiOtt  of 
friends,  879. 
INFORMERS, 

When  witnesses,  886.    Digest. 
INFIDEL, 

may  be  a  witness,  805. 
INFRA  QUATUOR  MARU, 
Explanation  of  the  phrase,  57L 
casefi  upon  it  as  to  acceu,  578. 
INHABITANTS  OF  PARISHES.  8cc. 
Whtn  witnesses.    See  Faritfuonen. 
INQUISITIONS, 
PuhHc : 

evidence  of  private  rights,  18$. 
Private : 
no  evidence  against  third  persons,  130« 
IXltOLMENT  OF  DEEDS, 

plerk's  indorsement  evidence  of  iimA' 

ment,  61. 
when  iiirolment  evidence  of  deed,61.1 66. 
INSANITY, 

evldenoe  of,  585. 

idiot,  whp  so  considered,  ibid, 
lunatic  or  madman,  ibid. 
Lord  Thurlow's  role  as  to,  586. 
Observations  thereon,  ibid. 
INSIMUL  COMPUTAJJSrr, 

evidence  on,  394. 
INSOLVENT,  68.       ' 
INSPECTION    OF   PUBLIC    AC- 
COUNTS. 
Of  the  proceedings  of  courts  of  justiee : 
when  granted  to  the  parties  interest 
«'d,  137. 
Of  public  offices: 
granted  t»  the  parties  interested,  ib. 
but  not  to  strangers,  138. 
Of  corporation  books,  bo. 
granted  lo  members  of  oorporatkNi 
when  dispotirig  itOer  se,  138. 
Of  oourt-rolls  of  I  •  lanor : 
granted  to  tenants  of  the  manor  whea 
dispatvsg  inter  ae  or  with  the  lord, 

hot  not  to  atrangendiepqtiag  vitk  Uhi 
lord  or  oi«mmoDersy  138. 
ImpeetioB  not  fnotcd  for  Ike  pwpM* 


INDEX. 


1K8PECTION,  ke.-*««filintiM/. 

of  cDabling  party  lo  mainUin  eriroliMil 
proteoution  against  the  onemberaof 
th«  public  bod  J  io  poasewion  ol  the 
docamenta,  138. 

int'ormatioQa  in  quo  •manrarUo  not 
eootideml  ao,  139 
INSTITUTION  AND  INDUCTION, 

bow  proved,  6^24. 
INSTRUM£N IS,  Private.    See Deedi. 
INSURANCE,  Policy  o^ 

eviilence  in  action  on,  344. 
INTEREST.    See  Hitneu. 
INTERPRETER, 

Between  attorney  and  client, 
boand  to  laroe  secrecy  aa  the  attor- 
ney, 25t. 
JOINT  CONTRACTOR.  See  MatemenS. 
in  actions  for  a  breaoh  of  contract,  the 
platotiflf  must  recover  against  all  or 
none,  301. 

even  ihoogb  he  declare  in  tort,  ibid. 
aHter,  if  a  tort  were  actually  com- 
Wnted  by  one  only,  without  any 
fault  in  the  others,  ibid. 
JOINT  TRESPASSER. 

when  a  witness  for  plaintifi*,  204.  216. 
for  defendHOt.  S34. 
JOURNALS  OF  PARLIAMENT, 
proved  by  copies,  84. 
the  resolations  of  either  house  no  cth 
dence  of  the  tacts  resolved,  64. 
ISSUE, 

the  evidence  oiatt  be  confined  to  it,  62. 
JUDGMENT, 

of  superior  courts  mast  be  forroally  en- 
tered before  it  can  be  prove<l,  62. 
and  the  whole  copied,  ibid. 
but  the  minutes  oi  the  House  of  Lords 

sufficient,  62. 
so  of  inferior  covts,  112. 
'How  proved  c 

by  an  exemplification,  58.  60. 
by  an  examined  copy,  60. 
I'or  or  against  whom  evidence : 
In  civil  cases, 
the  party  only,  75. 
or  one  privy  in  estate,  ibid, 
or  person  under  whom  he  acted,  74. 
unless  in  eases  of  publio  rights,  75. 
Effeet  of. 
As  to  personal  property, 

ooDclusive  aa  to  the  right,  65, 69. 

At  to  real  property, 

conclusive  in  all  acdans  of  equal 

degree  as  to  the  tiset  dfrecily 

found,  71. 

but  not  in  aetiona  of  a  higher  mi« 

tur*-,  72. 
nor  of  facts  not  directly  io  i8sae,ib. 
aa  in  mere  possesaory  aolions 
vrhere  the  general  issue  oidy 
is  pleaded,  ibid. 
Qu.  Whether  concluiife  od  ge» 
ueral  issue,  66j  79. 
Io  erimioat  easei^ 
Coo7i«CioOy 


J  UDGMENT— conlmiied. 

when  and  against  whom  etideoce 

in  a  civil  suit,  75. 
never  for  a  party  who  was  eii- 

mined  on  an  indietiaeat,  71. 
only  evideDoe  of  the  faetdiresdj 

found,  79. 
aaquittal  no  evidence,  iW. 
general  obaervations  aa  to  the  effect 

of  verdicu,  See.  120. 
may  be  ahown  by  third  perwai  to 

be  frandulently  obtained,  121. 
of  ouster  against  A.  adnitsiUe,  bot 

not  eonelosive  against  B.  ISi. 
cob  vietion  of  principal  does  ooi  pfv* 
vent  aecesiary  from  provio;  b 
Innocence,  ibid. 
Of  inferior  courts : 
how  proved.     Vide  tupra. 
cause  of  action  may  be  shova  to  \Ait 
arisen  out  of  juriadietioo,  US, 

JUSTICE  OF  PEACE, 
action  against,  617. 
The  aututea : 
21  Jac.  1.  "^ 
7  Jao.  1.    I      -,- 
24  Geo.  2.  >    ^*^- 

42  Geo.  3.  J 

43  Geo.  3. 429. 

in  what  easea  notice  neceswy,  618. 
the  Ibrm  of  notice,  ibid, 
when  malice  must  be  proved,  619. 
when  conviction  a  defence,  6l9, 6»; 
when  proof  of  oommeocemeolof  selMB 

required,  623. 
period  of  limitation,  622. 
caie  of  continuing  trespsn,  ^^•,  - 
tender  ol  amends  and  proof  iberwt,  ib. 

L. 

LANDLORD  AND  TENANT.  S«e.lf 

wnee.    Rent.     U*e  and  Oceupatun. 

In  what  oasea  the  landlord  « ••i1b« 

CO  prove  the  extent  of  the  tbug  fl«- 

miaed,  245.  ..     ./^ 

proof  of  agreement.    See  l/te  <»«  ^• 

cupation.    Stairff'   X^' 
E%id«rnoe  in  action  by  landlocd, 
i.  In  action  lor  miamanagcmeoiol  l>nB, 

400. 

evidenoeof  holding,  ibid, 
of  the  ouatom  of  the  coootrf ,  »W- 
when  contract  govcroeil by  rt| '•"•, 
2.  In  action  for  dtiuble  the  yearly »»!«  " 
ter  notice  by  landlord,  457. 
PtaintifPfe  evidence : 

notice  muat  be  in  writing,  lO- 
What  notice  suffioieot, 
as  to  time,  458.  ,     -j. 

aa  to  person  giving ^^^T:  jb. 
receiver  of  Court  «f  CtaWJe'y* 

we^t^inUn  common  forhi*  m^- 

ty,  ibid.  .^ 

but  not  one  joint^eaant,  ^ 
so  other  demand  neeei^Ti  »*"' 


INDEX. 


LANDLORD,  &e.— conlmiieii. 
Defendnnt't  cvideoee : 
that  he   held  oiper  under  a  fair  bat 
misiakeD  notion  of  title,  459. 
^.  In  aetion  or  distress  for  double  rent  af- 
ter notice  by  tenant, 
the  notice  need  not  be  in  writing, 457. 

4.  In  ejectment  hj  landlord  on  deternii- 
nation  of  lease,  proof  of  lease.     See 

Deed. 

5.  In  ejectraent  on  notice  to  qait,  526. 

proof  of  commencement  of  tenancy,  ib. 
cnstomar^  time  of  quitting,  597, 
vhen  writing  most  be  prwiuccd^  588. 
Notiee  to  quit. 
By  whom  giren, 

tenant  in  common  for  his  noiety, 
530. 

joint*tenant»  ibid. 

agent,  ibid. 

receiver  of  Court  of  Chancery,  ib. 
SerTioe  of, 

at  dwelling-house,  539. 

on  one  of  several  tenants,  ibid. 

on  original  tenant  who  has  under- 
let, ibid, 
when  there'  is  a  subscribing  witnesi^ 

530. 
when  rendered  unnecessary  by  dis- 
claimer, ibid, 
when  tenant  may  dispute  landlords 

Utle,585. 
what  isproof  of  subsequent  waver,530. 

6.  In  ejectment  on  forfeiture  of  lease, 

for  non-payment  of  rent,  532. 
in  cases  within  stat.  4  Geo.  8.  ib. 

not  necessary  to  prove  a  demand  ,ib. 
in  cases  not  whhin  the  statute  must 
prove  a  demand,  533. 
how  to  be  made,  ibid. 
Waver  of  forfeiture, 
by  aceeptance  of  rent,  tsc  534. 
does  not  avail  where  the  lease  is  ab- 
solutely avoided,  &c.  ibid. 
LEADING  QUESTION, 
Not  allowed  either  on  a  vivd  voce  exami- 
nation or  written  interrogatory,  97, 268, 
878. 
when  depositions  suppressed  |S  lead- 
ing, 97. 
when  not,  ibid. 
LEASE, 
must  be  stamped  as  such,  311, 398. 
.  what  instrament  is  construed  to  l>e  so, 

and  what  an  agreement  for,  398. 
Agreement  for, 
what  instrament  considered  a  lease  and 

what  a  mere  ^jreement,  398. 
what  action  a  laiHltord  may  maintein  on 
the  agreement : 
use  and  oeoapation,  394. 
anumpaU  for  mismanagement  of 
farm,  400. 
LEGrriMACT, 
Witnesses : 
when  husband  and  wife  may  be  wit* 
ncsses  as  to.  See  Btubantt  and  Wijk, 


LEGITIM  ACT— ewoimttfif . 

declarations  of  ftther  or  mother  after 
death  evidence  to  prove  adulterous 
connectiojb,  88. 

but  not  to  prove  non-access,  ibid, 
general  evidence  of  mother^  inconti- 
nence when  received,  573. 
general  reputation  of  Ainuly  evidence,Sf  • 
when  access  shall  be  presumed,  578. 

when  not,  ibid, 
time  of  gt*sCation  a  question  of  ftet,  not 

of  law,  ib. 
register  not  controlled  by  private  me- 
morandum of  parson.  131. 
LETTERS  OF  ADMINISTRATION, 68. 
LETTERS  PATENT, 
How  proved, 
by  ezemplifieatlot,  58. 
presumption  of,  from  length  of  time,  46. 
LEX  LOCI.    Sm  Btputo^n. 
judgment  between  third  persons  cvidenoa 

See  JhpodHmu. 
LIBEL.    SeeSZoiuirr. 
UBERUM  TENEMENT0M, 
evidence  on  general  issue,  505. 
when  acts  ofownership  on  one  part  ofa 
river  or  land  will  be  evidence  of  thn 

right  to  another,  891. 

UFE, 
the  ooniinuance  of,  in  general  preaamed, 
10, 598. 

aliter,  where  snch  presumptioa  wonU 
imply  a  crime,  %s  that  a  ftrat  horiiand 
was  living  at  the  time  of  a  second 
marriage,  10,  598. 
LIGHTS, 

action  for  obstructing,  489.  ^ 
What  evidence  of  right  sufficient, 
twenty  years  undiiiorbed  possession»489. 
enjoyment  by  straoger  who  conteyed  to 

both  parties,  898. 
but  the  plainiiff  cannot  claim  l^ts  for 
larger  porpose  than  aeeoslom^,ibid. 
LIMITATION  OF  ACTIONS, 
not  evidence  on  m/  dis4ef,  458* 
In  contract : 
What  within  the  statute, 
a  long  unsettled  aacount  on  one  tide, 

m. 

but  not  mutual  accounts,  ibid. 
What  revived  by  subsequent  promise : 
not  eases  of  negligence,  488, 488. 
or  breach  of  wamnty,  488. 
but  debts  on   eaeeated  contrasla 
are,  488. 
Wliat  acknowledgment  sufficient  t 
.  various  instances,  488, 483. 

by  one  of  several  debtors,  48S. 
Special  replication : 
writ  sued  out,  485. 
enntinoance  thereof,  486b 
disability  of  plaint  iffor  defendant  487. 
what  disability  sufficient^  517. 
US  M01*A. 

declsrations  made  after,  on  the  point  ill 
dispute,  not  receivable,  85. 


INOEk. 


US 

aUtfr,  lion  anoiber point. 

ijog  Book,  sc*  B9Qk». 

LOSS  OF  A  WHITTEN  INSTRUMENT 

wbntMiflleieiit  pmr*!  of  to  fnabka  party 
to  r«e  sTMliBee  oCeonteutt,  140. 
LUNACY. 

how  proved ,  583. 
when  tb   omu  lict  on  the  partj  al- 
lev;ini;  a  lueid  mtenrsl,  586. 

LUNATIC, 

vbtfo  m  witnen,  195. 

M. 

MAHOMRDAN. 

niu)  be  a  •itn«si,  905. 
KAUClOl}^  AKKEST, 
»ction  for.  482. 
Plahii  (ff  initBi  profe, 
•Adavit  ot  (tebt,  ibid, 
viii  and  rttuni,  ibid, 
ahi'i  iff^B  warmnt  in  tome  catet.  Ibid, 
cause  ended  bj  reeord,  or  rule  of 

coui^,  ibid, 
order  oTjudiTf  not  aufficient,  ibid. 
nor  ordrr  of  chaooetlor  for  ■operae- 

drtia,  ibid, 
want  of  probable  caune,  ibid. 

ihia  not  inferred  trf)iu  rrsoU  of  a 
refi-Pi*nc<',  ibid. 
MALiaOUS  PROSECUTION, 
aciioo  foi-,  478. 
Plaintifrmtt»t  prove, 
pKwedutiiin  f nded  hj  eopiea  of  pro* 

ceedinga,  ibid 
or  pro<luetion  of  ori^nal  record,  479. 
that  defcndatot  waitheproaeeutor,480 

grand  juror  maj  provr  tbb,  481. 
want  of  probable  caaac,  ibid, 
this  not  inferred  frr>iii  hit  abandoo- 

ing  the  pmaeeuiiony  ibid, 
how  far  th<*  defendant^  inforination 
will  be  ooniidered  at  true,  ibid. 
MANOR, 

endenec  of  custom,  8ie.    See   Co/y- 

hoUkr.     Cu9tom. 
when  the  cuatom  of  one  manor  will  be 
evidence  of  that  of  another,  991. 
MAP, 

no  evidence  against  third  persons,  134. 
dtUer,  between  two  persons  c  neh  claim- 
ing under  person  roalLiiig,  ibid. 
MARKET, 

twenty  years  peacrRble  possession  evi- 
dence of  the  right,  489. 
twenty  years  nou  uwer  by  plaintiff,  and 
enjoyment  by  defendant  or  another, 
evK'.ince  against  right,  492. 
MARRIAGE, 

evidtnce  of,  as  against  the  parties,  45. 

agHmst  8<rnngei-a,  139. 
How  pro^  ed ; 
by  legist er,  1.S3. 
what  considered  so,  133. 
by  reputation,  22. 


MASTER, 

pff«K>f  n  Mtioo  for  aodoeinf  aervaal  oi^ 
•pprentie«',  545. 
MEMORANUtM, 
01  dreeaaed  peraona, 

whrn  evidence,  25  to  S3.    See  £n* 


MEMORY, 

when  witoraa  may  refreah,  by  referring 
to  memorandum,  278. 

MESNE  PROFITS, 

recuver)t  of  in  ejectment,  531. 
acliou  for,  537. 

MINISTER'S  RETURN, 

evidence  withoot  proving  the  oMnmis- 

aioii,  63. 
its  effect.     See  «Ma</tt«. 

MODUS, 

Evidence  in  cases  of: 

in  geneitil,  and  the  efiect  of  ancient 

documents,  629. 
when  evidence  of  eofltom  of  A.  ad- 
missible to  ahow  custom  of  B. 
991. 
For  the  paraon  : 
enti  y  by  die  incumbent  or  hia  col- 
lector of  receipt  of  tilbea,  26. 
by  leaaee,  ibid. 

terrier  signed  by  chorehwardcQi  or 
parlahionera,  134. 
pi-ovi<led  it  comes  out  of  proper 
custody,  ibid. 
the  register  ot  dean  and  chapter  of 
Litchfield    proper    custody    aa 
i^Satoat  ooe  of  toe  prebendaries, 
ibid, 
bat  not  the  chest  of  oollcge   aa 

against  the  parson,  ibid, 
nor  the  British  Museum  or  Bod- 
leian Library,  ibid. 
For  the  land-owner : 
dedvai'iona  of  deceased  1and>own- 
era,  as  to  the  existence  of  a  paro-; 
chial  modus,  96. 
enti*y  by  steward  of  land-owner  of 
payment  ot  pailicular  moilus,  97. 
terrier,  though  not  signed  by  the 

paraon,  134. 
receipt  by  former  ineumbeni,  156. 
what  evidence  required  of  hand- 
writing in  such  cases,  ibid. 
MONEY  HAD  AND  RECEIVED.    See 
Vt-ndor  and  Vendee.    Wwninty. 
slieiifrs  return  of  levy  no  pitmi  of '^pay- 

ment  to  defendant,  89. 
monr}  recovered  un<ier  lcg»»I  proceed- 
ings cannot  be  recovered  buck,  66. 
MONEY    PAID   INTO  COURT.     See 

Payment  of  Money ^  ^c. 
MONEY    PAID    TO    THE    USE    OF 
THE  DEFENDANT, 
evidence  in  action  for,  389. 

that  it  was  paid  at  defendant*! 

request,  ibid, 
or  in  eonsequeoce  of  obligation, 
ibid. 


MONEY  PAID  TO  THE  USE  OF  THE 

DEKEN  DANT— (BnftTiuerf. 

deed  .liert'.!  by  pl.iniiffaftn-  en. 

plalDliS'lIllUt  proVL- llCHlBl  plj- 

om-on.441. 

menlot  money,  389. 

or  b^  unolher  Mrara  n  nutr- 

rim  pin,  ibM. 

lr«r.tKr  orlort/eowr.  393. 

or  perwn  uxiii.mg  >  lui  on 

brforr  piM  plr.dcrt,  ibid. 

M<,«FYLE«?"'rSK?"'-*"'- 

<*«-,irdone..n.e.44S. 
WhMDDl: 

■otkin  for,  303 

[Hjrmcnt    of   bantcrH    ehnk    no 

lottofdf.Ibid. 

dareu,  ibid. 

MORTGAGEE, 

«ii-d™^r»iioo,ih{a. 

eridcDOB  in  cJtelnuDt  bj,  134. 

HON  RESIDENCE, 

N. 

.«l«.Dfor.633. 

Stuu(et> 

NAVY  OITICE, 

SI  Hen.  S.I 

ii>  bonk>,  when  eiiileDee,  IH. 

SS  Hen.  S.       .... 

NEGUGENCE, 

88  Hen.  8       '"■ 

MtiDnfcB-,*86. 

93  Hen.  8. 

For  keeping  m  miMtikrooi  ininill ; 

43  Geo.  3.    34. 

in  uKi  Dfdoaiftiic  inimili,  pltin- 

S7G.O.  3.  ,l.id. 

Proriiiona  of  litt  (Ulate  i 

time  or>b»rne>-,  63*.  63S, 

tion,  488. 

«La  KiUiin  it,  S3S. 

bnt  (hit  t>  not  DMnwy  vhcu 

plie,-olre.ide..ee,  fi34,M5. 

Dtamu  inimil  li  kept,  ibid. 

briminnMb  DbitnielinBhighwiy,  487 

liwn^'oT.bll^nee,  ibid. 

rnoniog  agiiagt  cuTii|t  or  thip,  lb. 
d-'fendsDI  liabtr  ror  neglif~neo,  not 
*iirnl  mboandnet  oFtertuit, 488 
NEW  ASSIGNMENT, 

wben  neecMuy,  uul  endenoa  apon  it, 
S07-.  ' 

NEWTEIAL, 

when  inuted,  9. 363. 
NIL  DEBET, 

Wben  pieidiible : 

la  action  on  •imple  •ontnet,  IS  3. 
tir  vhere    ipeeJiiItT  onlj    indnee- 


Elide 


,1,451. 
to  10  debt  Tor  ptnall;,  4S3. 

bi  utiified,  453. 
not  the  lUtute  of  iimiutioiii  in  u 

tlon  for  ■  debt,  453. 
aSter  in  >etinni  on  Mmtea,  455. 
NON  ASSUMPSIT, 
I'te.  of: 


drremtanl  ti 


B    W- 


thai  the  plainliffhu  do  eaun  of  *e- 
lion,  40e. 

bol  tender,  Mt  nlT,  &e.  »hioh 
admit    the  aotion,  moit  be 
pleaded,  413. 
NON  CEPTT, 

what  ii  pun  In  <t>ue,  501. 
NON  EST  PACTUM, 
What  ta  etidencc  on : 

caii-nare  at  time  of  makinjr  deed. 
440.  '  ' 

dpfendani  blind  or  illitrnte,  439. 
di^ed  falarlr  rrad,  4a9. 
defendant  luouie  or  druak,  ibW, 


Boiiee  of  aetioc 
pajment  of  nm>n  into  court,  ibid, 
proof  of  bt^neSoe,  ibid. 
of  ibtcgoe,  ibid- 

Tilneoflitiiig,ibid. 
afliernar  to  abaent,  ibid, 
eieepiion,  638. 
NOTARY  PUBUC, 


eiMpnoo  to  prOTT 
fon-ign  bill,  110. 
NOT  OUiLTY, 

Wheo  pleadable, 

to  penal  Malute,  454. 

pnta  tbe  wbole  deolaratioaia  laine,  41 

pound-keeper  niajj  gulf  I  d'leiilit 

OB,  S05. 
ao  defendant  maj  ihov  fitein  ( 

NOTICE  OF  ACTION,' 
when  nreenrj ,  *37, 
NOTICE  TO  PRODUCE  PAPERS, 
nhen  ii'-cenirj,  140,  159. 


or  Mher  pap-n  whertof  ■  dnpU- 


»;;;p^'j; 


linal  or  oivil  pro- 
lient  to  enable  the 


r 


INOGX* 


NOTICE   TO  PEODUCE  VAVEBB^ 


lag  to  the  cttate  formeiiy  in 
the  band*  of  the  penoa  eoo« 
vcjiog  CO  ibe  pertj  to  whom 
DOtiee  is  civeo,  159, 160. 
iMtmmfnti  prodoeed  ander  notiee : 
if  the  petty  prodoeiaf  m  no  par- 
tY  to  them,  Buit  be  proved  by 
die  eobteribiei  wttiieei,  161. 
oSUr,  if  be  b  a  perty  or 
elaiiiii  ander  the  deed, 
16S. 
NOTICE  TO  QUIT.    See  LtmtOtrd  tmd 
Tenani. 
tf  lipird  m  preeeoee  ofmbtoribiof  wit- 

oen,  be  bimi  be  ealled,  146. 
notiee  vMit  be  giwo  to  prodaee  it»  if 
DO  doplieete  kept,  159. 
KUDUM  PACTUM^ 
NUISANCC, 

evidenee  in  set  ion  for,  i99. 
NUL  TIEL  RECORD, 
proof  OB  iMOe  of,  58. 

O. 

OATR» 

fbrn  of  adDioitleriQg,  906. 
if  witnen  nji  be  eoneiden  it  bindh>|  ti 
•doiniitered,  not  to  be  eiked  it  be 
eouidert  any  other  Utrm  more  to, 
807. 
opiniooi  of  the  Judgee  in  the  Q^ieen't 
eaw  et  to  thia  point,  ibid. 
OFFICE  COPIES, 

when  evideitee.  61. 
OFFICEBS  OF  jtSTIGE, 

evMleoee  in  aetions  egainat,  600.    See 
CM$iable,    Cuttom  Bnm   OjUer. 
Juttice. 
of  the  no(iee  reqnired,  6l9« 
ONUS  PROBANDI. 
on  whom  it  liea,  7. 
OPINION.    Set  Hand-Jfriting^, 

when  etidenee  as  to  matiera  of  teience, 
65.  878. 
ORIGINAL, 

what  entry  eonsidered  spch,  so  as  to 
make  aeopy  evideooe,  134. 
OUSTER,  ACTUAL, 

fine  of  tenant  in  eommon  does  not  bar 

whhoot,  51  & 
what  focis  amount  to  proof  of,  516.  519. 
OUSTER,  JUDGMENT  OF, 

•oC  oonclusive  Hgaintt  third  person  de- 
ri^ng  title  under  the  person  ouMcd, 
189. 

F. 
PARCEL  OR  NO  PARCEL, 

deelaration  ot  tenant  admitted  to  prore, 
93. 
PARDON, 

when  it  rpstorea  oompetcney,  SOO. 
how  proved,  ibid. 
PARENT, 

evldeitce  in  aetion  for  ledoeiogdaoghter 


PAREVTS— cenlMtfMr. 

ora«aoluogebiMfl44.    9tt  Seduc- 
laen. 
PARISHIONERS, 
When  wiineaMS : 

in  all  eases  relatinr  to  offeneea  eom- 
mi'ted  againat  liigbwajr  or  tonw 
pike  acts,  938. 
in  easea  of  peoaltiei  not  esoecdmg 

90^  ibid. 
in  qneatiooa  relatiog  to  boundary, 

ibid, 
or  aettiement  of  paoper,  ibid, 
or  eoneeming  bntards,  ibid, 
in    aetiooa   for   mooej   spent  by 
ebarebvardena,  ibid. 
PARISH  RtX^lSTERS. 

evHlener  ot,  and  their  efieet,  131. 

not  eontrolled  by  memorandum  of  eler^ 


gymsn,  133. 
tllA] 


PARllAMENT, 

Journals  of. 

How  proved : 

bj  examined  eopics,  84. 
which  reqaire  no  stamp,  60. 
ESeet  of  iheir  resolutio«s : 

do  not  prorr  the  fact  resolved,  84. 
{Sed  vide  tit.  Preelamaiion.^ 
bat  rreiul  in  act  of  parliament  does, 
194. 

PAROL  EVIDENCE, 

when  admitted  to  explam  written,  178. 

See  .^M^iftily. 

PARSON, 

evkleoee  in  ejeetment  by,  696. 

PARTICEPS  CRIMINIS, 

when  a  witnees  for  proaeeator  or  plain* 

tiff,  904.  916. 
when  for  defendant,  995. 

PARTICULARS  OF  DEMAND, 
Order  for  j 

its  effect,  995. 

the  partWmlars  moat  be  tnily  itat- 
ed,  ibid. 

on  particulars,  merely  stating  pro- 
missory note,  plaintiff  cannot  ^ 
into  consideration  if  the  note  fail, 
ibid. 

but   may  recover  interest  if  he 

Ktive  the  note,  ibid. 
^ r  for  horses  aold  to  the  defeo- 

dsnt: 
plaintiff  cannot  prove  money  re- 
ceived  for  horses  sold  by  defen- 
dant for plsiutiff.  995. 
but  Uine  (H  work  done  not  material 

if  it  does  not  mislead,  ibid, 
if  particular  wrong,  plaintiff  eannot 
s(rt  it  right   by  notice    without 
judge's  order,  ibid. 
PARTNER.    See  JcamnS  itated, 
admissions  by,  evidence,  86. 
aO  is  his  answer,  ibid. 
not  a  witness  for  his  partner,  295« 

when  he  may  be  rendered  compe- 
tent by  release,  ibkl. 


„, ii  Ml  lo  (he  other,  3*8. 

Wie  aaj  miinUin  luicKiaa  ■guinu  the 

(Khar  for  Ihe  thire  of  (oodt  brougbt 

iota  nrtni!r*hip,  SS9. 
or  on  aowiuBt  liquidnted,  394, 

unieu  oa  exprev  wreoaDt, 

3S9. 


PAYMENT, 

Frewmption  of, 

from  pafmeot  of  lobMqueni  de- 

tram  workmen  bciog  perndiMllr 
Ii>icl,411. 

from  length  at  Lime,  49.  410. 
Rebutteil, 
bjp.jmeiitofinlerelt,m. 
but  not  by  dGleoilant'*  poiertj,  SO. 
AatDul  proof  or. 


inl,4ll. 
to  bnker,  ibid. 

bv  bill  ofei(ihann,419. 
c«h  noui,  ibid. 
ohrck  on  binker,  ibid, 
remidaiicc  by  peat,  ibid. 
AppIiMtion  of, 
the  debtor  d»j  dinel  11,  418. 
batif  lie<lD«nat,iheondiloi'nuf,  jb. 
unlrta   whtre   debtor  indebted  In 
tiro  ehinctin,  lbs  one  indiiidu- 
■Hy,  iDd  the  other  u  represcQt- 
iof  ■  third  lifnon,  413. 
or  the  debior  hating  eeiKd  to 
be  >  tndfr,  would  remiiin. 
wibjrct  la  Iwnbnipl  Uwa  if 
the  lint  <lebt  rwmaiwd  no- 
BliiSed,  4n. 
or  the  interMiiof  third  penou 
aflWeted,  Ibid. 
Pleiaot; 

aJdimt,  451. 

jnjmecil  at  inlereat  after  ii  an 


INTO 


doca  not  preclude 
ling  that  oibe 
d  it  ilU^l,  II 
production  of  rule  hj  defeadant 
doc*  not  eolitle  plaioLiff  to  replji 
S.  397. 
PEDIGREE, 

Dujrbe  proredby  repnt*tion,33. 
but  DM  the  plaoe  of  birth,  ibid. 
PEER, 

mual  be  awom  when  giiiog  endcnee, 
21. 
PERJURY, 

two  witmaan  required  in  pnne,  1). 
proor  of  defeadaDI'i  Mlh  to  anawer,  86. 


eiridenea  in  aetioD  fc)r  diitacbanoe  io, 
419. 
PHYSICIAN.    See  Cimfiiknce. 

when  ■  wilneH,  S53. 
PLEADINGS, 

in  general,  aa  goTeming  the  evideoee. 
See  Farianee. 
PLEAS.    See  Otnerat  btue.    MlOtbet, 

Uc. 
PLENB  ADMINISTKAVIT.    See  Ext- 

cvtftr  and ^dnaitittrat^. 
POLICY.     SeeAliuroTlw. 
POPE'S  LICENHE,  ■ 

eriduieB  ofiinpnHirialion,  I3S. 
BULL. 

etideneeof  landtbi       _ 
mnuaalen,  131. 630. 
■PORTS, 

aurTeyaf,«idence,ieS. 


SI. 
MONEY 
CUUKT, 

X  eficat  ai  an  adniaaioii,  StSS. 
I  in  general  an  adoiukiii  of  the  eauM 
oracLlon  laid,  tbid. 
at  the  nuking  Of  bill  tif  eiehange 
on  which  acl«n  brought,  ibid. 


lendaiii'i  liability  beyond  the  luia 
paid  in,  ibid. 

(Catea  of  Talt  i.  IFiOan, 

and  Orayt.Martden,S!iJ) 

nin  an  action  on  policy  oi4yadniita 


. >of  tills  and  #  amtm,  44. 

4tS.  S68.    See  Satin. 
POSTEA, 

■0  nJdenoe  «F  6ki  fbimd  by  lerdiet,  80. 
lulled  In  iuue  from  Chinoerf ,  81. 
tnffieieni  proof  of  trial  to  letip  ciidence 
of  wiineta  citmloed,  ibid. 
POST  HORSe  ACT, 

eiideooc  in  aaiiOB  oo,  44. 
POUND  KEEPER, 

mayjualify  detemloa  on  geaeraliwie  in 
Ireipait,  SOS. 
PRACTICE,    See  mtoeu. 

order  of  producing   eridence,  and  at 
counaal'i  obierfatlona  thereon,  S. 
PRE3CKIP  riON, 


repDtalioo  n 


8.  S06. 
ulmiiail 


1t|Rl  deiaaad,  WMt 


quenion  of  genrMl  liabilitT,  S40. 
PRESENTATION  JO  A  LIVING, 


from  aDii  of  party.  Bee  ^tbnu$>m- 
[deeda  or  oilier  initnioentt, 
FroM  Iwph  ot  poaaaiiiaii. 


r 


INDEX. 


PBBSCKPnON— CMtfrnied:  ^ 

apuA  from  crovo  pmomra, 

•oovefaaoe  of  titlMf,  ibid. 
cnlrwielMemeiit  of  laode,  ibM. 
moile  of  eii)0]r inf  copjbold ,  ib. 
•Mifiiaient  of  Iraie  whcrr  only 
loMtf  iUrlfproduecdyibid. 
or  iMe  verwa,  ibid, 
of  payment.    8oe  /'fl^afnl. 
LpK  deeds, 

from  rroiuls  in  other  deeds,  Im. 

See  Ondt, 
from  enrol raeots,  €S.  1S5. 
Of  ezeeution  of  deeds, 

•fttr  tbvty  yenrs,  168. 
Ofpnymenty 

from  lenvth  of  time,  48. 
from   other  subsequent  pi^* 

ment«  ibid, 
from  UBoal  onorse  of  pskyi&f 
vofknett,  410. 
Rebutted, 

bj  psyment  of  interest. 
Ham  tbb  Iset  pro^md, 
bj  endorsement  roide 
by  plaintifr  before 
time  of   presump- 
tioo,49. 

oUttTt  if  sfter- 
wards,  ibid. 
Presnmptioo  rebutted, 

by  pvnl  cvideoee  in  ease  of  wrKten 

iiislniments,  185. 
picsumption  in  favoor  of  next  of 
kin,  185. 

an  frvoor  of  eoonsor 
of  fine,  ibid, 
of  revocation  of  will  by  sobse- 
qoent  marrtage,  186.  ^98. 
•  PRINCIPAL, 

judgment  Against,  evideooe  againit  ae- 
•esmry.lSs. 

bot  not  conelnsive,  ibid. 
PROBATE  OP  WILL.     See  EaoeaOor. 
£ccletiuidiml  Couri. 
eTid«iioe  in  ease  of  personal  property^ 
99. 
o&rr  in  will  of  land,  lOL 
i^inst  all  persons  for  eivil  porposea,  ib. 
aUt^  in  enminal  proseeaHbn,  1S3. 
m«y'  ,b«  sbown  to  be  toid  for  want  of 
proper  stamp,  558.  • 

or  bona  nottUriHa.  ibid. 
PROCLAMATION, 
how  proTed,  194. 

evidence  of  general  acts  of  distaHbaoce 
sutrd  jp  it,  ibid. 
PRODUCTION  OP  PAPERS, 

when  a  party  obliged  to  prodaee  papers 
161. 

See  J^otioe, 
PROFBRT, 

when  made,  the  deed  ronstbe  prodac- 
ed,459.  , 

exception  in  eMe^  deeds  tnroUid, 
l^*  498. 


PROMISSORY  NOTE.    Bee  JM/  •/  £r- 

ehange» 
PROTEST, 

«fTideaoe  to  4Niove  preaeaCaaent  of  fe* 

reign  biU,  110. 

Q. 

QUAKERS,    ' 

w  lie  It  witnesses,  90S. 
QUANTUM  MERUIT, 
evidence  of,  385. 

not  the  usual  uut  reaaonable  ehat^gea  of 
a  partwalar  basmf*ai,  386. 
When  it  may  be  entered  into : 
not  where  n  sum  agreed  upon,  ibid. 

anien  in  eases  of  fraud,  ibid, 
when  eommoditiesilonot  answer  repre* 
sentsiioo,  or  work  badly  perfoniied, 
Qu.408. 

the  eam>8  on  the  subjeot,  ibid. 
QUARE  IMPEDIT, 
Action  of, 
proof  ol  title  by  plaintiff,  624. 
by  defendant  625. 
of  avoidance,  ibid. 
how  far  the  proof  moatagree  with  the 
pleading,  ibid, 
evidence  ot  augmentation  under  queen 

Anne*s  boanty,  626. 
proof  of  dis|ieusati<»n,  ibid, 
finding  of  i he  jury,  ibid. 
QUARTER  SESSIONS,  Minutes  of.  See 

Sooka, 
QUEEN  ANNE'S  BOUNTY, 
Augrarntauon  by, 
how  (imved,  62(5. 
QUe  WARRANTO, 
Judgment  of  ouster, 

wDen  evidence  against  third  persoos, 
123. 

when  corporators  may  be  w  ilnemes , 
347. 

R. 

RECITAL, 

when  evideooe  of  deed  recited,  164. 
RECORD, 

How  proved, 
by  exeroplificatiofiy  58.  60. 
examined  copy,  58. 
proot  of^  60. 
<^ceoopy,  ibid. 
Secondary  evidepce  admitted : 
on  proof  of  loss  or  ilt-stnictioo,  60. 
pre8um**d from  length  of  poiseesion,4C 
The  whole  to  be  copied,  60. 
Exeeption  to  this  rule :  ' 
mutter  of  publie  concern  relating  to 
different  sui{|eots,  60. 
When  ^idence  received  to  explain : 
to  show  It  improperly  obtsined,  50. 
but  IXN  to  show  it  erroneous,  ibid, 
sgainst  whom  evidence.  See  Jtt^wieitf . 
BECOVERY, 

may  he  prejpmed^  46. 
statntt  ai  10  proof  of, ' 


iXDfi^. 


RECTORY, 

Grtnt  ot^ 

when  preiamed,  46, 
REGISTER,    ^e  Fieet  Bookt.    Books, 
of  birth,  marrutfe,  8cc.  131. 
not  eoniradieted   bj  msmonodum  of 

elereyman,  132 
REGISTER  OF  SHIP, 

no  evidence  fignintt  penon  not  m»king 

it,S4. 
nor  for  person  making  it,  ibid. 

RELEASE  GENERAL, 

bow  far  open  to  explanation,  16S. 
may  be  preramed  after  great  length  fd 

time,  47. 
but  not  in  ease  of  qa  it-rent,  ibid. 

RELIGION.    See  ffUneot, 

REMAINDER-M  \N, 

maj  avail  himself  of  verdict  found  for 

tenant  (or  life,  74. 
or  of  an  aetaal  entry  made  by  him,  511. 
or  may  enter  for  him,  ibid, 
eannot  avoid  a  fine  by  ejectment,  hot 
most  bring /oTHiec^,  ibid. 
RENEWAL, 

Covenant  for,  in  leaae, 
not  to  be  explained  by  parties  aoti 
under  similar  covenants  in  other 
leases,  192. 
RENT.    Se^e  Uoeand  Occupation, 

action  for  double.    See  Landlord  and 
Tenant, 
REPLEVIN, 

evidence  in  actioo  of,  501 . 

io  action  for  not  taking  sufficient 
sureties  in,  615. 
vho  liable,  ibid, 
plainftflfs  evidence,  ibid, 
extent  of  defendant's  liability,  616. 
REPLY,  GENERAL, 

party  making  affirmative  entitled  to,  8. 
rule  to  pay  money  into  court  does  not 
entitle  plaintiff  to  M,  ibid# 

REPUTATION.    See  Hearoay, 

distioction  between  reputation  and  hear- 
say, 27. 
mere  hearsay,  jto<f  Utem  motam,  not  ad- 
mitted, 23. 
hearsay  of  a  particular  fact  rejebt- 
^,27. 
tdlbitted  in  cases  of  pedigree,  28. 

of  custom,  28. 
but  not  of  private  prescription  or 
right,  28. 
SeeCases  collected,  Appendix,Nal. 
Exci'ptJon  to  this  rule, 
when  several  persons  interested, 
493. 
RGS  GEST£,21. 
RES  INTEii  AUOS  ACTA, 
When  evi<lence. 
See  ,Anawer.     Copuholder,    (hutmi. 
Judgment.  Lexijoci,  H$mainder» 
man. 
RETURN  OF  WRITS, 

when  evHlenoe  tnd  to  vliat  extent, 
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RETURN  OP  WRITS— con/inu«<f. 
of  rescue  not  traversable  between 

ties,  82. 
or  that  BherifT  hwd  not  sold  at  rec 

of  plaintiff,  ibid 
but  does  not  prove  more  than  din 

stated,  ibid. 
as  that  plaintiff  had  received  the 
ncy  levied  on  fifa,  ibid. 
REWARDS, 

On  conviction  of  offenders, 
dot's  not  diiqualify  witnesses,  S2i 
RIOT  ACT.    See  Hundred. 
RIVER, 

the  general  right  of  fishing  in  one 
may  be  evidence  of  the  right  of  fisi 
in  another.  291. 
Right  offishing : 
navigable,  is  primd  facie  open  to 

public,  494. 
not  oavrgable,  in  the  owners  of  li 

on  each  side,  ibid, 
but  both  these  presumptions  ma; 
rebutted  bv  usage,  ibid. 
ROLLS  OF  COURT  BARON, 

how  proved,  and  when  evidence,  IS 
See  Copyhold.     Custom, 
RULE  OP  COURT, 

proved  by  the  production,  62. 

to  bring  bMck  venue,  effect  df,  294. 

f^enue. 
to  pay  money  into  couK,  effect  of,  S 
See  Payment  ofMoneu  into  Cow 
production   of,  bv  delendaitt,  "does 
entitle  plaintiff'^  to  reply,  8. 

S. 

SCIENTER, 

When  necessary  to  be  (proved, 
m  action  of  deceit  in  giving  eharad 

486. 
oUteTf  in  action  on  express  warrai^ 

288 
in  actions  for  negligently  keeping  ( 

mestic  animals,  486. 
aUier,   in    aotiOB    for  keeping  ^ 

beasts,  ibid, 
so  for  seducing  or  harbouring  appn 

tice  or  servant,  545. 
aUter,  in  action  for  Hssaolting  serv: 
or  debauching  daughter,  ibid. 
SE^LS, 

of  superior  courts  prove  themselves,  i 

60. 
so  oCforeign  states,  109. 
not  so  of  inferior  or  foreign  courts,  ib 
SEDUCTION, 

Ot  (lau^ter  or  servant, 
Aciioii  for, 
by  parent  or  matter,  543. 
evidence  of  service,  544. 
age  of  s«'rvanl  immaterial,  ibid, 
to  wfiBt  extent  the  daughter  a  w 
nesa,  tbid. 
Evjileiict:  for  flefendaot, 

lose-eon<tuet  of  girl,  or  impropt 
eondaot  of  plainciff,  546. 


SEtll  ^OTIOX— conMMA 

t.i  l,,.<d.  ...Ftl  ur  .(.,*«it«:r, 
..„l...rv,„.ci™fM,l*S. 

i,i«««ion  iir  '.wipl  gl  fwnl  (W.nU/iar 

biir  TLni  ^lurr  ihtrv  In  ■  tulitrqaffftr  ifntg 

sr.\it.\ry.\}V  hjukigv  courts. 

sluvanih"si-"  ,i..w..«M. 

.1.^1,  -  .-.  1.T  iLvir  r,.nlrr.     Se* 


ri>d*'-u  ID  >elJMi  far,  4IKii. 

Thr    plaoHlff  D»|H  P'VW, 

hta  |>n>r<  •>>•»  u  Mrm4,  W 
snlnxlrui;  uuptlfd  bj  Uu 

•ihU,  tei. 

vnnU  M  lul  •»  It>F  dnoliintii 
odirr  arrfA  si^  be   |in»al 

thr  nuliw,  iiO. 
•pmnliliouii'  iriliepooriu 

'      n.IlT.1    .™1    Wpt    KH,«SU 
111.'  >UM)eT,  471. 
ffirvwl  llBlnagp  bM  u  im' 
tiHil  lint  br  iiinrci]  ■fvor 
■.ltn>ci><"'i.MR.4r9. 
|>u)>l«uono<'i.b<l, 


Urrnidul  on  parnl   v 


SET  OFT. 
Pic*  or, 
wbrnne««uir7,4l5. 


SBERIFF.     S.(  y;<ii'</    EtroM'.    £r[si'- 
aim.    t'J4f  Jteni'ti.    HrpMit. 
ri.iM.I!%(TMl>n<)''  in  -ctirx.  .p.i«tl, 

inalwt  iMri  protcd  viihourpin- 

hovfirlwhlr  lor  Ihriwl)cifhiil»ilifr,'li. 

I>rfce(l*uric*i<l''D«: 

frwiduleM   Mn^nmpni    b)  ihird  r'l'- 

■eli'Hi  wiiiia.fo-  •rllii«<iiltio«l  iMjiiiE 

Will>«^'*  rriu.  SIS. 
Pl>.nt<iri.-ii.li:!urt 

drniiM-.  616, 

Utj  b]r|i)ii'i<ff,<bid. 

to  «h.i  m'l  ''niiiM.  ibid. 

•  bxr  n.  cui.',n  oliliio  rhi-  MatuU.  lb. 


or  cnp)  nf  n-pnrt  of  ■  oomi 
Ibr  Unu«e  dl  CouiniiAt,  •]" 

itial  WDTlll  Hcrr  MokcD  bjt  il 

in  uarliimsBi,  i^B. 
but  liiii  wi  drteom  lu  ilie  p" 

dT  iiibIi  oordi,  iTS. 
6»«f>*  «»«««■  (i«ii«i. 


•on  jiiin^l  intcrcUril  t'Uh 

but  ibn  nuui  b«  a  fiir  tnil  ni 

el<ia>  reprrienWtHUi,  Ibid. 

eirtunMariw*  o(  luaiwan  ol\ 

gtimni  eharnelrr  in  niiliifi 

or  lh*l  hf  librll.'d  lh»  drfeiH 

On  ■  pWa  ni  jiniiGciiU 


nftbx 


N-libc 


-r4 

lor  mbil  burpnir   >i>  tpi-rn 

br  rv«  *iitioi)t  ■unip.  3W 

no  |Mrol  c*idrii«r   uT  unsis 

gntmiol  lIlCHKh  dciiroji-i 

but  lurll  hi'trc"'  lo  ii 

■I  ih«  Hbiuii  offiw,  <t 

1.  ipeeiBeDltui:  leiw  utider 


J 


mDQif. 


ST\MP  DUTTES--<mfiftu«dl 

9.  for  hire  of  lalbarer*,  ibid. 

3.  for  aale  of  goofl«,'ibid. 

exteods  to  all  oontraett  relating  fo, 

though  by  third  peraona,  309. 
bat  nof  y»  things  to*be  made,  ib. 
OrgrnWing  on  land,  ibid. 

4.  for  matter  not  exceeding  90/.  308. 
aeveral  lots  «t  an  auction  amoanting 

together  to  abore  20/  bnt  indi? i- 
dimll?  10  less,  within  the  exoep- 
tion,  310. 

5.  letters  fmssing  by  post,  308. 
what  considered  as  sooh;  310. 

6.  agreement  for  insaranetr  by  eertain 
companies,  309. 

7.  betwetfo  master  and  narinera  of 
coasting  vMsels,  ibid. 

What  is  an  agreement  within  the  aeta 
of  parliament: 

paper  signed  Wf  seferal,each  agree- 
ing for  himself  with  a  thirdper* ' 
son,  is  several  agreements^  310. 
and  requires  several  stamps  to  bind 

aeveml  partiea,  310. 
bat  one  stamp  sofficient  for  one,  ib. 
flO  p|[per  signed  by  one  person  con- 
taining several  contracts,  ibid, 
but  paper  siened  by  several  forjooe 
purpose,  is'  but 'one  agreement, 
ibid, 
certificate  signed  by  anotioneer  of 
party  having   purchased,  is   an 
agreement  bv  his  eropl<^er,31L 
bat  sach  certificate  not  signed  u  not 

an  agreetftent,  ibid, 
bow  fiir  on^  ttamp  will  do  for  ano- 
ther of  equal  value,  ibid, 
oa  what  terms  stamp  of  another 
denomination  m»y  be  exchanged 
fin*  the  right  one,  313. 
What  alteration  makes  a  new  slamp 
neoessary: 

not  where  it  is  merely  to  expreat 
the  oripnal  intention  of  the  par- 
ties, 310. 
oo^when  a  new  term  added, 

ibid, 
or  an  instroment  is  altered  af- 
ter being  in  complete  ope- 
ration, ibid. 
Ott  promis80i7  notes  and  bills  of  ex- 
change : 

when  and  on  what  terms  a   proper 
^  stamp  may  be  impressed  in  lieu  of 

another,  333. 
a  bill  or  note  made  since  itat.  37 
Geo.  3,  on  a  slamp  of  greater 
▼aloe  though  of  dinf rent  deno- 
mination  (rom  that  required, 
is  good,  334. 
On  probate  and  letters  of  administration: 
cannot  be  qiiestioned  on  general  issue 
to  action  by  executor,  557. 
aiUer  where  by  form  of  pleading 

plaintiflT  mast  piidoee  them, 
558.  "^ 


STAMP  AUl'IfiS^CfffK^utftf.        • 
On  awards: 
not  required  to  thf  appointment  ( 
umpire,  120.* 
STATUTES, 

distinction  between  paMiE  and  prii 
54. 

how  proved,  ibid. 
Actions  on, 
t.  penal « 454. 
Plaintiflfs  evidence : 
plaintiff  roost  prove  the  a/ot 
stituting  the  offence,  455. 
mus(  show  writ  sued  out  in  ti 

456. 
bat  common  writ  suffieient^  i 
When  declaration  not  filed  witt 
jear:  . 

writ  most  be  retnmed,  ibk 
80  if  alku  served,  ibid. 
Defendant's  evidence: 
that  he  is  within  exception 
.  qualification,  455. 
reasonable  colour  of  right.  45i 
but  not  mer«»ly  pretendetf,  ib 

?|uaKfication  by  estate,  ibid, 
brraer  coti^ictioo,  ibid.. 
2.  remedial,  457. 
for  doable  i-ent  and  yearly  va! 

See  Landlord  and  Tenant. 
against  the  huo<ired,  on  uimte  ! 
atid  cev,  riot.  See.  See  Hundi 
STATUTE  MBR   HANT, 

•  viilence  in  ejectm^'nt  on,  535. 
STOCK. 

evidence  in  notion  on  sale  of.    See  F 

dor  and  Vendee, 
Evidence  'v>  action' on  loan  of,  ■« 
plaintiffs  po'-session  of  stock,  385. 
sale  at  request  of  defendant,  ibid, 
loss  by  oroissioo  to  replace,  ibid, 
him  estimnted,  ibid. 
SUBPOENA  DUCES  TfiCUM.  Sec  D 

and  ^YoHce  to  Produce 
SUBSCHIBING  WITNESS, 

when  h  B  attendanee  dispensed  with,  1 

See  Deed. 
not  nec«*ssary  to  validity  of  deed,  ibii 
evidence  wheinie  denies  his  han4»wi 

ing,  148. 
in  general  mast  be  called,  145. 
if  dead,  absent  in  foreign  country,  or 
sane ,  his  hand- writing  must  be  prov( 
152. 
ao  if  become  incompetent  by  reason 

crime,  or  interest,  153. 
if  a  fictitious  name  put  as  a  snbseribi 
witness,  or  he, on  being  ciU led,  de 
having  seen  the  deed  si^ed,  the  bur 
writing  of  the  party  nwiv  be  proved 
another  person,  147. 
so  if  witness  was  interested  at  the  tic 
of  attestation,  ibid. 

if  more  witnesses  than  one,  dea 
or  absence,  ko.  of  all  riiould  I 

5 roved  b-fore  the  secoodaiy  ev 
ence  is  admitted,  154* 


INDBX. 


8UGGCSTI0K  OP  BREACHES.     8«e 

SUBETY      See  OuanaOae. 

EndenM  ia  notion  by , 
for  mdrmnit J  agatmt  hie  pneeipftl  ,990 
for  eiBtHMUMMi  from  eo-tui*ftir,ibi<l. 
vtien  tfVeiYl  MirHivt  ma*  jmn,  and 
wbtfii  they  mat^nc  lepaniboly,  39S. 
EfideDoe  in  aotioti  Ngamti, 
•f e  Otfvt  V.  9faUinrton,  Addenda. 
81TRRRN  DER  OF  TKRM, 

»hc'  .  |M'(!itumfi1,  583. 
SURVl  V.  FiblHs     See  Doom^th^.  Inqui^ 
sition      PmH:     'I\rrtier. 
evidrnrt  (ti  pn.yi-  pritate  ri^hU,  128. 
though  ottmniiHioo  lost,  1S9. 

T. 

TBVANT.    See  Landlord  and  Tenant. 

camHH  br  »  I*'  itnoM  to  support  hn  land- 
lonl**  titt<  ,  2.^^ 
TENANT  mi  COM  MOV, 

•^i^etioe'  in  actiou  liv,  lor  doable  rent» 

of  trOTPr,  i95. 
of  trjf Gtnient   519. 
fine  levird  by*  b<'foi*e  «Mjaier,no  bar,  513. 
what  is  fVidtriioe  of  ouster,  516.  519. 
TENDER, 
Plea  of, 
is  an  admission  of  the  plaioUfTa  right 
of  Mctioii,  and  |ir4>TL'iiisth**  neoessitj 
of  proot, '297.  i28. 
Bot  pleadable  after  dny  of  payment  of 
bill  of  exeltange,  433. 
Eridenee  on  plea  ^, 
what  ofTiT  of  money  amounts  to,  431. 
to  plaintiiPs  attorney  or  his  agenttiSS 
of  bs'ik-notes,  4S8. 
country  ditto,  ib. 
Speeial  replication: 
Subte<|nr*nl  demand, 
by  attorney's  clerk  not  sofBoient, 

4J.}. 
writ  sued  out  before  bill  filed,  ib. 
TERM.    See  Surrender. 
TERRIGR, 

when  evidence,  133. 
to  be  kept  in  the  bishop's  register,  ibid. 
or  ehureh  ehett,  ibid, 
•oming  from  other  custody  not  evidence 
against  parson,  ibid. 

aiUer  agninst  public  body  who  bad 
possession  ot  it,  ibid. 
illBald  be  signed  by  churchwardens,  ib. 
Chief  Baron  Richard's  observations  on 

its  effect,  630. 

TITHES.  See  Endowment,  Impropriation, 
*Modu9. 
evidence  in  action  pn  composition  for ,627 

for  not  setiint;  out,  ibid. 
what  notice  necessary  to  discharge  com- 
position, 628. 
Proof  of  plaintiffs  title: 
^  when  possession  of  rectory ,  or  receipt 

of  tithes,  sufficient,  627. 
vhen  proof  re<|aired  of  title,  628. 


in  the  eaau  of  lay  impropriator,  6S9. 

when  grant  or  aonvcynooe  nresnmedp 
46  629. 
Evidence  of  disehan^e  from, 

by  modos.    See  Mlodtu. 

the  pope*a4Mill,  135.  630. 

preaisription,  630. 

real  eoapgsition,  631  • 

order,  ibid. 

unity  of  possession,  ibid. 

barrenneta  of  th«'  land,  632. 
In  what  cases  the  ensioas  of  tithing  in  A. 

will  bo  evalence  of  likecoBton  inB.29 1 
TITLE, 

Admission  of, 

what  amounts  to,  45. 
in  what  cases  former  veodmr  a  witness 

to  prove,  246. 
TREASON, 

two  witnesses  re|nired  in  cases  of  high 

treason,  20. 
so  of  petty  treason,  ibid, 
but  in  eases  respecting  the  com,  one 

wit  new  is  saffioient,  ibid, 
so  in  eases  of  direct  attempt  against  the 

ktiiit'i  person  or  life,  ibid. 
TRESPASS     8.-e  JVb*  Guiity.' 
Prool  (»f  lr»:»pa«t, 

meddling  by  defendant,  501. 

or  ab<  ttitig  others  though  he  does  not 
peranniUly  assist,  ibid. 

day  not  material*  ibid. 

but  plamtiff  in  some  oases  confined  Co 
one,  502. 
^lia  enormia.- 

what  facta  evidence  under  it,  505. 
TROVER, 

Evidence  in  action  of: 
Plaintiff  roust  prove, 

1.  Properly: 

either  special,  coupled,  with  actual 

posaession,  495. 
or  general,  and  right  to  immediate 

possession,  ibid, 
cannot  maintain  action   if  he  has 
bailed  to  another  who  has  an  in- 
terest, 496. 
aliter   if  such  person  hss  no 
permanent  interest,  ibid. 
as  in  ease  of  letting  to  mar- 
ried woman,  49i. 
mere  poss»^on  sufficient  title  a- 
gainst  a  stranger,  ibid. 

2.  Conversion: 
actunl,  what  is,  ibid. 

implied  after  refusal  by  defendsot, 

when,  ibid. 

not  on  refusal  of  mere  servant,  ib. 

or  if  defendant  has  a  lien,  499. 

but  lien  cannot  be  set  up  by  per- 
son vho  hss  claimed  as  his 
own,  ibid. 

not  if  lost  by  carrier,  ibid. 
3.  Against  whom  it  lies: 

not  by  one  tenant  in  common 
against  another,  499. 


mwx* 


ditferenf  «oaotiet,  nd 

boi  not  a  deamn<ttub- 
teqttent  t*  •  picm  of 
tender,  ibid. 
or  dMt  the  witnroKt  re- 
side iiitheeouot},895. 
VEBDICT.    See  Jucffmcnl.    Pmtea. 
n  (e«aeff«l  itotevidenoeiiHjudgiiieoCeii- 
•   terf  d,  10. 

fiieeptinnt  to  (hit  rale : 

iuBr  fitNn  Cbaneery,  81. 
to  ihow  the  fiMt  of  trial,  ibid. 

VOm  DIRE, 

examiMtioa  of  vitneta  om  ,  961  • 

V. 

UNDBR-SHERirP, 

UiB  adiDiMiona  efidenee  MaiBathia  prai- 
eipal  ooly  when  part  of  the  re9g99ta^ 

IVhen  penonany  liable : 

for  extortion,  if  aetually  taken  bf 

bimaeir,  60r. 
for  not  uking  aufleieDt  toretfea  in 
replevin,  615. 
ITSAGfi,  Ancient,  Deed,  IW. 

of  trtt<1e,  164. 
USE  AND  OCCUPATION. 
evideoee  in  action  for,  894. 
defendant^  oecopiition,  506. 

iind<Tplalntiff*t  pern»i8BQB,  ibid, 
prored  by  Dayment  ttf  rent,  ibkt. 
though  under  dictrrw,  ibid, 
value  of  premiaet,  ibtd. 
or  an  agreement  tor  leaae,  395. 
n  atrai>ger  eaanoC  maintain  it,  396. 
but  grantee  of  reveraion  may, 
397.  % 

if  agreement  in  writing,  it  mint  be 
*  produced,  396. 

aetler  who  cannot  make  a  good  title 
eannot  maintain  it  against  purcha- 
ser who  hti  not  a  beneficial  occu- 
pation, 396. 
occupation  by  onder-tenant  is  an 

occupation  by  lessee,  395. 
assignee  not  liable  for  antecedent 

possession  of  lessee,  ibid, 
wben  bankrupt  eontinuea  liable,  ib.- 
tenant  cannot  dispute  his  landlord*^ 

origiiial  title, 45.  399. 
or  defeat  his  action  by  showing  thtt 
he  had  demised  to  another,  399. 
but  may  show  title  expired,  ibid, 
or  subsequent  mortgage,  ibid, 
or  delivery  up  of  poaeasion,  ibid. 
USURY. 

W. 

WARRANT,  (Sbertirs) 
proof  of,  601. 

in  what  oases  aeeondary  tfideiiee 
admitted,  ibid. 
WARRANTY, 

'Evidence  in  action  on » 


WARRANTY— cajrthwieA 

reprtrarfitatioli  at  the  time  of  thiof 

sold,  360. 

9denter  net  ni  ci  wary  when  posi- 

tivf  aaauraner,  nnr  need  be  prof- 

ed  thoegh  staled,  36ii. 

aSter  wherr  %hm%  ncceasarily 

out  of  knowledge  of  parqry 


as  the  kge  of  a  bone  aoU 

bv  pedigree,  ibid, 
or  the  genuioeiieas  of  very 

aneient  pictnrr,  ibid. 
aMea  a  fraudulent  conceal- 
meet,  without  posiiive  promise, 
will  give  cause  of  action,  363. 
notice  of  unaoanduesa  only  nmesaa 
ry  to   reeovcr  .anhse^ucM 


«,  ibid, 
ler  of  purchaser  to  cell  to  another 
person  no  bar  to  stetion,  ibid, 
when  eoutract  may  be  rescinded, 
and   money   bad   and   reeeived 
nMintained,  ibid. 

if  the  buyer  bad  Bbcrty  to 
iwtom  the  article  in  cnae 
kc  dWiked,  ibid. 

but  nu  if  contract  stall 
dontinoes  open,  ib. 
in  what  utiM  a  former  vendor  ia  n 
witncaa  to  prove  aonndnesa,  845. 

WASTE, 

evidenee  of  propeKy  in,  96.    See  Ube» 
rum  T)ntemenium,     Varianee, 
WATERCOURSE.    See  ^oy. 

evidence  in  action  for  diverting,  490. 
what  np  of  water  givea  the  right, 
ibid. 
WAY, 
Pnbtie: 

right  of,  proved  by  reputation,  86. 
verdict  between  other  partiety 

75. 
usage,  4ff». 
Private : 

evidenee  in  aetkm  for  distnrbtnee 

of,  489. 
twenty  years  enjoyment  evidence 
of  right,  ibid, 
must  not  be  claimed  to  greater 

extent  than  proved,  493. 
obstruction  or  leave  alkcd,  evi- 
dence 10  rebut,  ibid. 
WIFE.    See  Htuband  and  Wife. 

her  Iwhility.    See  Cevertttre. 
.     Adraisanna   or   representations   by, 
when  evidence  aeainst  ber  husband, 
only  receivable  aa  part  of  re$ 
getta,  39. 
What  considered  such  : 

tepresenutions  at  ttme  of  elope- 
ment, 3o. 
state  of  her  healHi,  40. 
Whatnot: 

by-gone  tmosaetion,  36. 
adtnowledgment  of  receipt  of 
money  enmed  by  her,  ibid. 
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WIFE— cortftfitiecl 

or  doe  to  her  u  eieeatrfac,  36. 
Cootract  bj : 

in  geneni  bioding  on  husband  if 

living  w>lh  hiiD,  58S. 
fiot  so  if  b<*  lias  given  ber  money 

to  pay»  ibid, 
if  parted  from  kim,  not  binding 
unless  foi'  n«*o«ssaries,  389. 
not  then  if  she  has  commit- 
ted  adultery,  ibid. 
Promise  by : 

does  liot  reTive  debt  due  dum  «o« 
la,  96. 
To  vhat  taet  a  witness  : 

cannot  prove  noo-aeccM  of  hus- 
band, 357. 
but  may   tliat  another  was 
connected  vith  her,  ibid. 
AotioB  for  barbooring  s 
when  it  lies,  5i3. 

wile's  representations,  when 
evidence,  ibid. 
WILL, 

or  peraonalty,  how  proved  : 
by  production  ot  probate,  99. 
probate  conclusive,  ibid.  ^ 

unless  there  has  been  bona  no- 
tabiUa,  100. 
competence  of  testator,  589.    See 
iHsofisfy. 
Of  land: 

provision  of  statute  of  frauds,  573. 
does  nnt  extend  to  copyholds, 

573. 
nor  mere  chattel  interest,  ibid, 
evidence  of  will,  ibid. 

1.  signing  by  testator,  574. 
S.  publiciition,  575. 

3.  attestation  by  witnesses,  ib. 

needs  not  be  at  the  same 
time,  or  in  th*-  presence 
orench  other,  ibid, 
hot  must  be  in  presence  of 

testator,  ibid, 
what  is  considered  to  be,  580 
must  all  attest  the  same 

instrument,  577. 
codicil  i|t}t  considered  as 
part  of  will  for  this  par* 
pose,  578. 
but  several    writings 
made  on  same  pa- 
per may,  ibid, 
the    whole    will 
must  be   pre- 
sent, 579. 

4.  witnesses  credible : 

who  considered  so,  590. 

oases  and  statote  on  that 
sublet,  934,  935. 
Whst  proof  required : 

sufficient  to  call  one  wit- 
ness, 589. 

if  be  denies  execution,  all 
should  be  culled  and 
then  cOQtndioted,  ibid. 


WILL-^omfifiiieif. 

heir  nty  prOf e  their  dy-  • 
in|^  dewaratioai  as   to 
fo^iTf  255. 

when  execution  pre- 
sumed, 589. 
Revoeataon  oC% 

Proriskma  of  t^*  Hatute  of 
frandst 
1 .  by  makingn  new  win,589 
S.  by  wriiiag,  not  itsett  a 

will,  ibid. 
S.  by  cancelling  or  oblite- 
rating, ibid. 

4.  by  marrtage  and  birth 
ofa  child,  599. 

quare  whether  parol 
cvidfuae  admissible 
to  rebut  InteDlioa, 
186. 599. 

5.  by  taking  a  oow  cstatet 
593 

RopvblioatioD  of  s 

when  it  pasaes  newly  acquired 

property,  ibid, 
or  restores  an  old  will,  595. 
Will  of  copyholds: 

not  within  alaCale  of  frauds, 

573.  640. 
what  a  adficieDt  wdl,  649. 
WITNESS, 

(A.)  Who  may  be  (in  gMieral,) 

children  arho  have  senae  of  religion, 

195. 
lunatic  during  lucid  interval,  ibid, 
deaf  and  dumb  persons,  if  otherwise 
oTsmse  snd  nnderatanding,  196. 
persons  convicted  of  olTtrnces  not 

rendering  them  infamons,  ibid, 
persons  convicted  of  infamous  of* 
fences,  hot  aAerwartIs  pardoned, 
900. 
what  oSSnieeB  are  Considered 
as  reedering  them  in&mous, 
199. 
what  evidcMe  rrqoired  off  par- 
don, 900. 

of  actaalt  ibid.  . 
hnmhiji  in  hand,  901. 
whipping,  fine,  or  trtttl- 

porialloe,  ibid, 
not  neaessary   in  ease  of 
clergy  laen  or  peera,  900i 
Mir  whI  transpQftatioe  re- 
aiopp  after  sceteBDc  of 
deeih,9(U 
cxeomaianieaied  persons,  905. 
infidcb,  who  arc  i^  atheists,  ihU. 
Qeakers  in  civil  caaea,  906. 
bnt  not  in  criminal,  ibid. 

what  conssilered  an  aeri- 

ninal  proseeutioo,  ibid. 

accomplices  or  joint  trispesscn  not 

joined,  904.  916. 
doirndaot  igninst  whom  no  ettfenso 
given,  or  who  haa  soObrcd  jndg- 
mtnthf  4aiMU,995. 
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pertoQ  wiM  hai  iworn  oUiervtoe  OB 

former  oceatioa,  905 . 
penon  who  baibeeti  io  Imi  married 
Co  profe  hi*  OMrriaff  Toid,  856. 
(B.)  Wbo  may  doC  be  (m  geoeral.) 

Mioia  aMi  lanatict,  195. 
obDdren  vithooCaenie  of 

IMd. 

pcnont  coQTietod  of  inlamoat  of- 
feneet,  197. 
vhat  offenoes  deemed    iofii- 
noi»,  199. 
how  eonvielioo  to  be  proT- 
cd,90L    Videante,{A.) 
(C.)  Whes  hatband  and  wife  may  or 
Buy  ocM  be  witDetMat 
ia   leorral   not    witoetaea  lor   or 

againat  eaeh  other,  347. 
oor  woman  who  hat  paaaed  aa  wife 
vitneaa  tor  huabano,  vkte  Camp» 
beU  V.  Tmemlow^  Addenda, 
thoogh  after  divoroe,  849. 
or  for  third  peraona  jointly  indieted, 

ibid. 
Dor  to  give  evidence  tending  to  ari- 

minate,  ibiiL 
bat  wifr  may  ineidentaU?  ahovlhat 
ber  hoaband  ia  liable  for  the  debt 
in  action  agaioat  third  peraon,  ib. 
Exeeptioo  to  the  rule  x 

where  one  haa  offered  peraona! 

Tiolence  to  the  other,  848. 
or  where  marriage  not  binding, 
aa  in  the  eaae  of  aecond  wife 
en  indictment  for  bigamy,  ib. 
or  wife  carried  iway,  on  in- 
dietment  dor  foreible  abduc- 
tion, ibid. 
or  wife  diforeed  to  prove  facta 
occuiring  after  divorce,  ibid. 
When  witneaaea  on  oueatiooa  of  le- 
gitimaey  of  the  children : 
may  be  witneaaea  to  deny  roar^ 
riage,  or  prove  ita  illegality, 
856. 
partkepa  erhnhib,  904. 
qui  tarn,  l48. 
80  wife  to  prove  illicit  couiee* 

tion,856. 
but  not  non-aeceaa  of  hoaband, 
ibid. 
What  peraona  may  or  may  nit  be 
w  itneaaea  on  the  ground  of  protea- 
aional  conSdenc*' : 
barriaier,  attorney,  or  inter- 
preter  employed    between 
them  and  tne  client,  not  to 
reveal  eonfitlential  eommuni- 
catlona,  850. 
What   confidence    cooaidered 
profeaaioiia] : 
not  acta  to  which  attorney 

iaa  party,  851. 
nor  act  done  by  elient  In 
hii  preacnee,  ibid. 


WITNBSS— rcfUBflMd. 

nor  where  attoniey  actf 
merely  aa  aieward   or 
agent,  ibid, 
nor  what  client  tella  the 
Jrttornry,  after  the  caoae 
ended,  25S. 
a  pbyaician  cooaulied  by  a  pa- 
tient not  booad  to  accrecr, 
ibid, 
nor  clergyman  to  whom  he 
makea  confeauoa  nf  hia  aina, 
ibid. 
(D.)  What  peraona  are  or  are  not  ck- 
cloded  on  accoont  of  iotereat  t 
General  rale, 

the  intereat  moat  be  either  a  cer- 
tain benefit  or  iajnry  by  the 
event  of  the  cauae;  or  theqoea- 
tion  aoch  that  the  record  would 
1)e  evidence  for  or  agvnA  the 
vitneaa    ia    another    aetioo, 
810. 
Bcre  hope  or  expectation  of  be- 
nefit no  obfectioa,  ibid, 
a  joint  treapaaaer  ia  a  witneaa 
for  the  plaintiff,  804.  816. 
a  peraon  gnilty  of  like  of- 
fence for  the  defendant, 
810. 
the  wife  of  a  peraon  convict- 
ed ia  a  witneaa  for  the  pro- 
aectttor,  816. 
1.  in  general,  party  in  the  caaae 
no  witneaa  for  himaelf,  819. 

unleaa  by  eooaent,  ibid. 
nor  the  partner  till  releaaed 
by  him  to  prove  that  the 
witneaa  only  ia  liable,  888. 
nor  informer  who  haa  part 
of  penalty,  884. 
tUiter    m  caaea  of  re-^ 
warda  tor  apprehend* 
ing  felona,  884. 
hot  when  govemora  ora  cha- 
rity are  defendanta  in  cor- 
porate chaneter,  the  indi- 
vidoala  may  be  witneaaea, 
819. 
or  other  corporatora  not  be- 
neficially miereated,  ibid. 
Sec  Digeat,  Letter  (C.) 
party  itibbed  a  vitneaa  for 
himaelf  on  the  autute  of 
Winion,  881. 
and  hundredora  for  de- 
fendant, 883. 
defendant 'a  dcpoaition   evi- 
dence for  him  when  after- 
varda  aued  for  malicions 
pro8(*cution,  ibid, 
persona     made    defendanti 
without  cauae  and  againat 
whom  no  evidence  given, 
vititesa^a  for  other  defen- 
danta, 884,  885. 
10  defendant  who  bai  suffer- 
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WrrNE8S*-c0fi4tmcfd. 

tA  jadgment  by  defirolt. 
225. 
but  QOt  for  plaiDtiflTto  oham 
the    other    in  atmmpnt, 
826.  . 
2.  a  mereformftl  title,  without  »o- 
tnml  interest,  forips  no  objeo- 
tioa,  229. 
a»  guardian  io  weage,  ibid. 
troatee,ibJd. 
aUter  of  guardian  on  re- 
cord who  ia  bablc  for 
eoata,  ibid, 
tenant  at    wiH   to   sapport 
landlordV  title,  ibid, 
or  defeat  e^tmeot,  232 
aSter  if  tenant  from 
jear  to  year,  ibid. 
3«  a  mere  imaginary  interest  or 
supposed  honorary  ohligation 
noobj'ctipn,  ibid. 

4.  witnesses  of  neeesaity,  admit- 
ted though  really  interested, 
264. 

aa  faetora,  senrants,  porters, 
fcc.  223.  240.  241. 

bat  not  servants  to  show 
the  propriety  of  tbeir 
own  eondoct  in  action 
charging   th<»m   with 
negligence,  241. 
corporators  hi  whom  alone 
resides  the  right  of  mak- 
ing freemen,  239. 
persons  giving  bribes  at  elec- 
tions, 247. 

5.  persons  indifferent  u  having 
ioterests  both  ways : 

inhabitants  of  coonty  on  in« 

dictment  for  not  repairing 

bridgf ,  227. 
such  inhabitants  now  made 

witnesses  in  all  caaes,  237. 
party  to  a   bill   in   actioa 

against  another  party  to 

prove  it  void  or  paid,  228. 

240. 
but  not  to  prove  proper- 
Jtj  in  himself,  ibid, 
person  who  has  borrowed 

money  for  another  to  show 

hw  authority,  ibid, 
master  of  ship  who  has  or^ 

dered  provisions  to  show 
•  liability  of  owner,  ibid. 
how  far  the  court  will  weigh 

the  conflicting  interests,Bee 

the  cases,  238. 

6.  In  cases  of  criminal  proaeeo,- 
tions: 

in  general  ,^>arty  defrauded 
may  be  a  witness  on  cri- 
minal proseoQtion,  216. 

exception  in  the  case  of  hi- 

dioiment  fir  forgery,  218. 

does  not  extend  to  ae^ 
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WlTNESS^-coftfimferf. 

liens  in  wMch  that 
question  arises,  218. 
digest  of  casea  on 
this  snbject,  244. 

7.  the  witness  cannot  disqoali^ 
himself  by  making  himaelf  in- 
terested wiihoat  the  act  of  the 
party,  as  by  laying  wager  on 
event  of  cause,  23S. 

or  becoming  bail,  260. 

8.  In  all  oases  of  interest  the  wit- 
ness may  be  rendered  compe- 
tent by  a  releaae  to  or  from 
him,  or  n  tender  of  it,  233. . 

9.  penooa  ma^  be  examined 
where  the  evidence  is  agaioit 
their  own  iiflfcrest,  234. 

and  compelled  to  answer 
though  they  charge  them- 
selves with  a  debt,  259. 

but  not  toehai^  themaelvcf 
with  a  erime  or  disgrace-, 
ful  action,  as  being  lather 
of  bastard  child,  or  anther 
of  libel,  ibid. 
Digest  of  casea  as  to  mterestMl 
'  witnesses: 

corporators  and  others  on 
public  questions,  238. 

wetmoHM  and  agents,  240. 

in  cases  of  bankruptcy  and 
insolveney,  242. 

on  indictments  for  fa>lBery, 
244. 

persons  answerable  over  or 
who  have  themaelvea  eon- 
trseted,  245. 

persons    themselves    liable 
ehar^^ng  others,  or  comjpg 
to  claim  property  in  them- 
selves, 144. 
(E.)  What  number  necessary  : 

one  in  general  aufficieot,.  17. 

so  in  high  treason  where 
overt  act  ehirgrd  is  a  di- 
rect attempt  on  the  life  eC 
the  king,  21. 

or  for  coantetfeitingcoii^ai|« 
net,  privy  seal,  ^reat  M, 
or  sign  manual,  ibid. 
Two  required, 

m  ether  cases  of  high  trM- 
son,  20. 

petit  treason,  ibid. 

peijnrj.  Ibid. 
(F.)  How  examined: 

1.  on  oath,  21. 

what  act  of  party  will  dis- 
pense with  this,  21.  220. 

in  what  form  the  oath  to  be 
administerad,  219. 

what  qoestriMis  to  be  esked  n 
wKness  recpfctmg  the  fccm 
of  swearing,  907. 

2.  Mode  of  I- lamination: 

onthevsirdfoi%261. 
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WIT2tESS--C9nltmiei#. 

mvf  prove  ifittnMBMitsdii- 
qoalifym^  bim,  or  re- 
■torivf  hit  eompetcDOjr, 

861. 
when  eztmro^  *P*rt,  970. 
Ongioal  exammAtion  t 

not  lo  be  uked  leadiof  qiwt- 

ttoDS,  809. 
exoeptMO  to  Uiit  rale,  ibid, 
how  be  may  awiit  hii  memo- 
ry bj  referriDg  to  written 
popere^  878. 
wbtrn  be  may  be  examined 
at  to  roatten  of  opiaion, 
ibid. 
Cron-examinaiioQ : 

may  bo  aftked  leading  quet- 

tiona,  969. 
bat  not  as  to  writteo  doaa- 

meott,  ibid. 
or  at  to  criminal  or  di^graee- 
fol  eondnot  not  eooneetcd 
with  tbe  eause,  5208. 
modem    eatea  on   this 

subject,  ibid, 
how  iMr  subjeet  to  con- 
tradiction on  this  point, 
ihid. 
-  Bceessary  in  all  cases  to  lay 
foundation  for  eontradio- 
tion,  375. 
how  tar  as  to  eonspiraey  to 
defeat  justice,  19. 
Ko-ex«ffiination  of, 

not  to  be  leading,  877. 
not  to  be  asked  what  mid  by 
third  person,  to  whom  wit- 
ness on  croas-examination 
■Uted  he  toM  eertaio 
things,  878. 
of. 


WITNESS— €MMIi«u«r. 

how  far  on  (h<iii»owa  osnai* 

nation.   See  Crosa-esani* 

nation,  tupra, 
general  eTidenea  to  diaer*> 

dh,  ]97» 
cannot  be  generalVy  disere* 

diced  bj  v^y  calling,  ib. 
hot  be  may  cootradiac  them 

aatoGicis,il«l. 
how  fiir|Hoof  of  cDospiraer 

amongst  the  witnesses  evi- 

denoe   fof'this   pnrpo^ 

19. 
(G.)  Compelling  thoir  aCtendanee  and 
Iheir  prtvilcges :  f 

mtbpmna^Wi, 
habeat  cot^tu,  101 . 
remedy  for  expenses,  880. 
IH'oteetion  from  arrest,  881. 
tinom    answering    questions 

criminating  or  disgracii^ 

themselves,  808.  856. 
bat  uaifrom  answering  such 

r  St  ions  as  only  render 
m  liable  to  w\\  sail  or 
pecuniary  loss,  856. 
WORDS.    See  Siander. 
WORK  AND  LABOUR, 

wherf  the  want  of  sktllor  attention  far* 
nishes  a  defence  to  the  aeiioa,  408. 
WRITS.    Seeileftim. 
how  proved,  88. 
when  considered  as  the  eommeocement 

of  the*  action  or  otherwise,  54. 
dsy  of  issuing,  how  proved,  ibid. 
when  nceessaiy  to  show  cOutinaaDoe, 

456. 
how  eontinoance  proved,  ibid. 
WRITTEN  EVIDENCE, 

*when  explainable  by  parol.  See  Ambi" 
guUy. 
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BEFBRRSD  TO  IN  TflK  NOTES  TO  THIS  EPITIOK. 


'  Maine. 
Greenleaf's  Reports^  1  Tof. 

Nbw  Hamfsbiub. 
Adams'  Reports^  2  vols. 

Ybrxoht. 
Tyler's  Reports,  2  toIb. 

MAS8A0BUStn%« 

Massachasetts  Reports,  17  toIs. 

CONNEOTIOITT. 

Kirby's  Reports,  1  toL 
Root's  Reports,  4  do. 
Day's  Reports,  4  do. 
Connecticut  Reports,  S  do. 

'    New  York. 

Johnson's  Reports,  20  vols. 

Do.        Cases,  S  do. 

Do.        C  hancery  Reports,  6  do. 
Caines'  Reports,  3  do. 
New  York  Cases  in  Error,  2  do. 
Coleman  and  Caines'  Cases,  1  do. 
Cowen's  Reports,  1  do. 
Anthon's  Nisi  Prius  Cases. 

New  Jerset. 

Pennington's  Reports,  1  do. 
Southard's  Reports,  2  do. 


Coxe's  Reports,  1  voL 
Halsted's  Reports,  1  do. 

Pemmstlvamia. 

Dallas's  Reports,  4  vols. 
Addison's  Reports,  1  do. 
Binney's  Riports,  6  do. 
Sergeant  and   Rawle's  Reports, 

8  do. 
Wallace's  Reports,  1  do. 
Yeates'  Reports,  4  do. 
Browne's  Re|M>rts,  2  do. 

Martland. 

Harris  and  M'Henry's  Reports, 

3  do. 

Harris  and  Johnson's  Reports. 
Ido. 

YlRGINIA. 

Henning  and  Munford's  Reports, 

4  vol. 

Munford's  Reports,  6  do. 
Washington's  Reports,  2  do. 
Caill's  Reports,  4  do. 
Gilmer's  Reports,  1  do. 
Randolphs  Reports,  1  do. 

North  Carolina. 

Cameron  and  Norwood's  Reports, 
1  vol. 

Haywood's  Reports,  2  do. 

Taylor's  Reports,  1  do.    ' 

Murphy's  Reports,  1  do. 

Reports  in  the  Court  of  Confer- 
ence, 1  do. 


n^potii-^  RsmiitBD  TO. 


I^ralina  Law  Ktjioiiiiity,  4  do. 
'i'Kttor't  'rerm  (Upurti,  1  do. 
lU'wk'a  R«'fi(irl>,  2  do. 
Ruffm's  lirpuria,  I  do. 

&Otmi   tiAltOLIKA. 

Bbv's  Rtjinrfs,  S  toU. 
Ik'i"-.  Rt-jwrlB,  I  do. 
tl. -li-j-.tirr's  Kfports.  4  ilo. 
^..I-  jiti.l  M-fMril's  RpjiortB.  2  do. 
Maoitl'h  Kr|i(trts,  S  ilw. 
RirjMiru     ill     the    CoutttitatioMl 
Canri.  Svuls. 

Kt,STL>0)Ct. 

BiU>'a  Brporra.  4  lols. 
Manliult's  Ki'porls.  3  do. 
llnrdiTi'f  hfpof'f,  I  do. 
LituII'B  HvfOTU,  3  do. 

OvertoD'i  Rcftorts,  £  do. 


CookeS  Rc|wrU.  1  do. 

H«j«Dud'«  Kepurte,  o  do. 

.Martin's  T«fai  RcpurU,  I  c 


GalliHio'i  Report!  in  (he  t 

Court vftiia  United  Sute 

circuilifiTols. 
Manun's  Re{>orts  do,  2  du. 
Pelcre'    Rpportft    in    the    ( 

Court  of  the  UoitedSutt 

circuit.  I  do. 
Cnitch'e  Reports  of  Caseg 

Supreme   Court  of  the  t 

SlBlM,  9  do. 
Whcalon's  R«purta,  do.  8  d 


n.    ■  * 
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